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GENERAL   RULES  is-i 


MADE  IN  FCBSUANCE  OF 


THE   BANKRUPTCY  ACT,   1869, 

32  &  33  VICT.  c.  71. 


GENERAL  RULE. 

It  is  ordebed  as  follows,  that  is  to  say : — 

1.  The  general  rules  in  bankruptcy  made  on  the  1st  clay  of 
January,  1870,  may  be  cited  for  all  purposes  as  "  The  Bankruptcy 
Eules,  1870,"  and  these  rules  as  "  The  Bankruptcy  Rules,  1871," 
and  such  rules  shall  be  read  and  construed  together. 

Receiver. 

2.  Where  a  Receiver  or  Manager  of  the  property  or  business  of 
a  bankrupt  shall  have  been  appointed,  he  shall,  upon  the  appoint- 
ment of  a  Trustee,  deliver  to  such  Trustee  all  money  and  property 
which  may  have  come  to  his  hands,  unless  the  Court  shall  other- 
wise order. 

3.  A  Beoeiver  or  Manager;  in  cases  either  of  bankruptcy  or 
liquidation,  shall  not  have  any  lien  whatever  for  his  remuneration 
on  any  money  or  property  which  may  have  come  into  his  hands. 

Costs. 

4.  AH   bills  and  charges  of  attorneys,  receivers,  managers, 

accountants,  auctioneers,  brokers,  and  other  persons  not  being 

trustees,  in  matters  of  bankruptcy,  shall  be  taxed  by  the  proper 

officer  of  the  Court,  and  no  payments  in  respect  of  such  bills 
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i«7l  or  charges  shall  be  allowed  by  the  Comptroller,  in  the  account? 
of  a  Trustee,  without  due  proof  of  such  taxation  having  beei> 
made.  The  taxing  officer  shall  satisfy  himself  that  the  employ- 
ment of  a  solicitor  has  been  duly  authorized  by  section  29  of  tbe- 
Act. 

5.  All  bills  and  charges  of  attorneys,  receivers,  managers,  ac-^ 
countants,  auctioneers,  brokers,  and  other  persons  not  being  trustees, 
in  matters  of  liquidation,  shall  be  taxed  by  the  proper  officer  of 
the  Court,  and  no  payments  in  respect  of  such  bills  or  charges  shall 
be  allowed  in  the  accounts  of  a  Trustee  without  due  proof  of  such 
taxation  having  been  made.  No  payment  shall  be  allowed  ir> 
respect  of  the  remuneration  of  a  Trustee  in  liquidation,  except  oi* 
the  allocatur  of  the  taxing  officer,  as  being  in  accordance  with  the- 
determination  of  the  creditors  thereon. 

6.  Where  in  bankruptcy  or  liquidation  a  Receiver  or  Manager 
is  continued  as  Trustee,  the  remuneration  of  Trustee  at  the  rate- 
determined  on  shall  commence  as  from  the  date  of  his  appoint- 
ment as  Receiver  or  Manager,  and  shall  be  assessed  accordingly  ; 
and  no  other  than  the  aforesaid  remuneration  shall  be  made  to 
the  Trustee  for  his  services  as  Receiver  or  Manager. 

7.  Where  the  Receiver  or  Manager  is  not  continued  as  Trustee,, 
or  is  continued  as  Trustee  but  without  remuneration,  he  shall  be 
allowed  out  of  the  estate  such  sum  for  his  services  as  Receiver  or 
Manager  as  the  taxing  officer  of  tlie  Court  shall,  having  regard  to 
the  views  of  the  Trustee,  and  Committee  of  Inspection  (if  any) 
thereon,  think  fit. 

8.  Where  any  costs  in  bankruptcy  or  liquidation  are  incurred 
subsequent  to  these  rules,  and  the  proveable  debts  of  the  debtor 
do  not  exceed'£750,  or  the  estimated  assets  do  not  exceed  £200, 
a  lower  scale  of  attorneys'  costs  shall  be  allowed,  namely,  three- 
fifths  of  the  charges  ordinarily  allowed,  disbursements  being  added. 
If  in  error  any  charges  have  been  allowed  or  paid  on  the  higher 
scale,  and  the  proveable  debts  shall  afterwards  be  ascertained  not 
to  exceed  £750,  or  the  gross  proceeds  of  th©  assets  not  to  exceed 
£'J00,  the  excess  shall  be  disallowed,  and  if  paid  shall  be  repaid  to 
the  Trustee. 
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Accounts.  ^^1 

9.  Where  the  Comptroller  in  Bankruptcy  shall  report  to  a 
County  Court  the  failure  of  a  Tnistee  to  comply  with  any  requisi* 
tion  which  may  have  been  made  on  him  by  the  Comptroller  under 
the  provisions  of  section  57  of  the  Act,  the  Registrar  of  the  Court 
shall  appoint  a  day  for  the  Trustee  to  attend  the  Court,  four  days 
notice  whereof,  according  to  the  form  in  the  schedule,  shall  be  sent 
by  post  or  otherwise  by  the  Registrar  to  the  Trustee,  together  with 
A  copy  of  the  Comptroller's  report,  which  copy  shall  be  forwarded 
by  the  Comptroller  to  the  Court  with  the  original  report. 

10.  Where  a  Registrar  of  a  County  Court  haviug  jurisdiction  in 
Bankruptcy  acts  as  a  Trustee,  the  word  **  Court "  in  sub-section  17 
of  section  83  shall  mean  the  Judge  of  such  Court,  and  shall  not 
include  the  Registrar  acting  as  Judge  under  pawers  delegated  by 
the  Judge. 

11.  The  Registrars  shall  in  all  cases  of  bankruptcy  forward  to 
the  Comptroller  an  office  copy  of  the  minutes  of  proce3dings  at 
lirst  meeting  of  creditors,  a  memorandum  of  order  of  discharge, 
and  of  order  annulling  adjudication,  or  of  closing  bankruptcy,  and 
jshall  supply  the  Comptroller  with  such  special  information,  or 
statistical  returns,  as  he  may  from  time  to  time  require, 

12.  Where  a  Receiver  or  Manager  has  been  ap;>ointed  in  a 
bankruptcy,  the  accounts  of  such  Receiver  or  Manager  siiall  be 
forwarded  to  the  Comptroller  in  Bankruptcy  by  the  Trustee,  with 
the  first  accounts  rendered  by  him  to  the  Comptroller. 

13.  The  estate  book  referred  to  in  Rule  213  of  '-The  Bank- 
ruptcy Rules,  1870,"  may  be  kept  iu  the  form  of  an  ordinary 
debtor  and  creditor  account  in  lieu  of  the  form  prescribed  by  such 
rule. 

14.  The  Trustee  shall  submit  to  the  Committee  of  Inspection  his 
hank  pass  book  at  the  quarterly  meeting  required  to  be  held  by 
section  2U  of  the  Act,  and  shall  forward  to  the  Comptroller  a  copy 
duly  certified  by  the  committee  of  all  entries  made  therein  since 
the  previous  audit. 
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1871  15.  Where  the  Trustee  has  not  since  the  date  of  his  appoint- 

menty  or  since  the  last  audit  of  his  accounts,  received  or  paid  any 
sum  of  money  on  account  of  the  bankrupt's  estate,  he  shall  at  the 
Quarterly  Meeting  required  by  section  20  lay  before  the  Com- 
mittee of  Inspection  a  statement  to  that  effect,  according  to  the 
form  in  the  schedule ;  and  such  statement  shall,  if  approved,  be 
signed  by  the  Committee,  and  forthwith  forwarded  by  the  Trustee 
to  the  Comptroller. 

16.  Where  there  is  no  Committee  of  Inspection,  and  the  Trustee 
has  not  for  a  period  of  three  months  from  the  date  of  his  appoint- 
ment or  from  the  last  audit  of  his  accounts,  received  or  paid  any 
sum  of  money  on  account  of  the  bankrupt's  estate,  he  shall  file 
with  the  Eeristrar  of  the  Court  an  affidavit  to  that  effect  accordin<r 
to  the  form  in  the  schedule,  and  shall  forthwith  forward  an  office 
copy  of  such  affidavit  to  the  Comptroller.  Where  the  Registrar 
is  Trustee  he  shall  forward  to  the  Comptroller  a  certificate  to  the 
like  effect. 

17.  Upon  the  declaration  of  a  dividend  a  Trustee  shall  send  to 
the  Comptroller  a  list  of  creditors  who  have  proved,  shewing  the 
amount  of  proofs  and  dividends, 

18.  At  the  expiration  of  twelve  months  from  the  declaration  of 
such  dividend,  or  if  the  bankiniptcy  be  closed  within  twelve  months 
of  such  declaration  then  at  the  close  of  the  bankruptcy,  tlie 
Trustee  shall  forward  to  the  Comptroller  a  list  of  the  dividends 
unclaimed,  together  with  vouchers  shewing  the  payment  of  such 
dividends  as  have  been  paid. 

19.  Upon  the  receipt  of  such  list  the  Comptroller  shall  send  to 
the  Trustee  an  order  by  the  Accountant  in  Bankruptcy  upon  the 
Bank  of  England  to  receive  the  amount  of  the  dividends  which, 
remain  unclaimed,  and  the  Trustee  shall  within  one  week  from, 
the  date  of  such  order  pay  into  the  Bank  of  England  the  sum 
mentioned  in  such  order. 

20.  Any  other  moneys  arising  from  the  property  of  the  bankrupt 
remaining  under  the  control  of  the  Trustee  at  the  close  of  the 
bankruptcy  of  any  bankrupt,  shall,  in  like  manner,  be  paid  by  the 
Trustee  into  the  Bank  of  England. 
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21.  All  moneys  receiTed  by  a  Registrar  acting  as  Trustee  after       I87i 
the  close  of  a  bankruptcy,  shall  in  like  manner  be  paid  by  him 
into  the  Bank  of  England  within  one  month  of  the  receipt  of  the 
same. 

22.  The  Governor  and  Company  of  the  Bank  of  England  shall 
receive  and  carry  to  the  credit  of  the  account  of  the  Accountant 
in  Bankniptey,  all  moneys  so  directed  to  be  received  by  any  order 
of  the  Accountant. 

23.  Subject  to  the  provisions  of  section  116  of  "  The  Bankruptcy 
Act,  1869/'  and  section  19  of  "The  Bankruptcy  Repeal  and 
Insolvent  Court  Act,  1869,"  the  Court,  upon  being  satisfied  that 
any  person  who  may  claim  to  be  entitled  to  any  dividend  or  other 
payment  from  moneys  which  shall  have  been  so  paid  into  the  Bank 
of  England  is  entitled  thereto,  may  order  payment  of  the  same 
according  to  the  form  in  the  schedule. 

24.  Where  payment  is  required  to  be  made  to  a  Registrar  of  a 
County  Court  for  the  fees  authorized  to  be  taken  by  him  for  the 
duties  of  realizing  the  estate  and  of  making  a  dividend,  the  order 
directing  such  payment  shall  be  signed  by  the  Judge  of  the  Court, 
and  any  order  made  by  the  London  Bankruptcy  Court  for  the 
payment  of  such  fees  shall  be  made  payable  to  such  office^  as 
may  be  authorized  to  receive  fees  on  behalf  of  Her  Majesty's 
Exchequer. 

25.  Every  Registrar  acting  as  a  Trustee  after  the  close  of  a 
bankruptcy  shall,  within  ten,  days  after  the  30th  June  and  31st 
December,  forward  to  the  Comptroller  a  certificate  to  the  efiect 
that  he  has  paid  into  the  Bank  of  England  all  sums  of  money 
received  by  him  on  account  of  closed  estates. 

26.  Every  Registrar  acting  as  a  Trustee  after  the  close  of  a 
bankruptcy  shall,  within  twenty  days  of  the  30th  June  in  every 
year,  forward  to  the  Accountant  in  Bankruptcy  an  account 
shewing  the  balance  standing  to  the  credit  of  each  closed  estate  in 
which  he  is  trustee,  which  account,  if  correct,  shall  be  certified  by 
the  Accountant  and  returned  by  him  to  the  Registrar. 

27.  Where  any  money  shall  be  paid  into  the  Bank  of  England 
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1871        pursuaDt  to  these  rules,  the  Trustee  shall  receive  a  certificate  from 
one  of  the  cashiers  of  such  bank. 

Disdaimer  of  Leasehold  Interest, 

28.  Where  any  property  of  a  bankrupt  acquired  by  a  Trustee 
under  **  The  Bankruptcy  Act,  1869,"  shall  consist  of  a  leasehold 
interest,  the  Trustee  shall  not  execute  a  disclaimer  of  the  same 
\7ith0ut  the  leave  of  the  Court  being  firet  obtained  for  that  pur- 
pose ;  and  upon  any  application  to  the  Court  for  such  leave,  notice 
of  the  desire  of  the  Trustee  to  disclaim  such  interest  shall  bo  given 
to  such  person  or  persons  as  the  Court  shall  direct,  and  such  order 
shall  be  made  thereon  as  the  Court  shall  think  fit 

Hathebley,  C. 
James  Bacon,  Chief  Judge. 
7  July  1871. 


SCHEDULE  OF  FORMS. 


1 .  Notice  to  Ti-ustee  at  iwftance  of  Comptroller, 
The  Bakkruitcy  Act,  1869.| 
In  the  Couniy  Court  of  ,  holden  at  • 


Sec*-  57.  lu  the  matter  of  A.  B.,  of  ,  a  banknipt. 


Take  notice  that  you  are  required  to  attend  at  this  Court  on  the 

day  of  ,  at  o'clock  in  the  noon,  to  explain 

why  you  have  failed  to  comply  with  the  reqnieition  of  the  Comptroller 

in  Bankruptcy,  mentioned  in  a  report  of  that  OflBoer  to  this  Coui-t,  a 

copy  of  which  is  hereto  annexed. 

Take  further  notice  that,  should  you  not  attend  on  that  day,  the 
Court  will,  in  your  absence,  make  such  order  in  the  premises  as  it  may 
think  just. 

Dated  this  day  of  187     . 

Eegistrar. 
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2.  Order  of  Discharge,  lg7l 

The  Bankruptcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of  , 

fiolden  at  ]. 

In  the  matter  of  A.  J3.,  of  ,  a  bankrupt 


An  order  of  discharge  was  this  day  granted  to  A,  £.,  of  ,  who  jixile  13D 

•was  adjudicated  bankrupt  on  the  day  of  187     .  ^870. 

Dated  this  day  of  187     . 

Begistrar. 


3.  Notice  in  Gazelle  of  Dividend  declared, 

'^  In  the  London  Bankruptcy  Court  [or  the  County  Court  of  , 

holden  at  ]. 

A  dividend  of  shillings  in  the  pound  has  been  declared  Rnlo  132, 

in  the  matter  of  A,  JB ,  of  ,  adjudicated  bankrupt  on  the  ^^'^' 

day  of  9  and  will  be  paid  by  me  at  [here  get  out  fully  the  place 

tehere  the  dividend  will  he  paid^^  on  and  after  the  day  of  , 

187     . 

Dated  this  day  of 

Trustee. 


4.  Form,  of  Affidavit  on  Nomination  of  Beceiver  by  Creditors. 

The  Bankhuptcy  Acr,  1869. 

In  the   London  Couit  of  Bankruptcy  [or  in  the  County  Court  of 
,  holden  at  ]. 

In  the  matter  of  proceedings  for  liquidation  by  aiTangement  or 
composition  with  creditors  instituted  by  A.  B.,  of,  &c. 


I,  ,  of  ,  make  oath  and  say  as  follows : —  Rule  2C2, 

1.  I  am  [or  a  partner  in  the  finn  of  ,  which  firm  is]  one  of  the  ^^"^* 

three  principal  creditors  of  the  above-named  A.  B.,  who  have  nomi- 
nated C  D.  as  Beceiver  [or  Manager]  of  the  propei-ty  [and  business]  of 
the  said  A,  B. 
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2.  I  verily  believe  the  said  C,  D,  has  been  duly  nominated  as  snch 
Receiver  [or  Manager]  by  a  majority  in  value  of  the  creditors  of  the 
said  A,  B.y  in  pursuance  of  Rule  262  of  the  Bankruptcy  Rules,  1870. 

Sworn,  &c. 


Order  for  Payment, 
No. 


Re: 

Adjudication  dated 


5.  Order  for  Payment  of  Moneys  out  of  Bank  of 

England. 

No. 

The  BANKRUFfCY  Act,  1869. 

In  the   London    Bankruptcy  Court  [pr  the 
County  Court  of  ,  holden  at  ], 

day  of  18 

In  the  matter  of  ,  a  bankrupt. 

(Under  Adjudication  dated  18     .) 

It  appearing  to  the  Court  that  is  entitled 

\  to  be  paid  the  sum  of  pounds  shil- 

I  lings  and  pence,  being  ,  and  that  the 

said  Bum  forms  part  of  the  moneys  standing  to 
the  credit  of  the  account  of  the  Accountant  in 
Baukniptcy  in  the  Bank  of  England,  it  is  oi-dered 
that  the  said  sum  be  paid  to 

By  the  Court. 
£  (l.s.)  Registrar. 

To  the  Accountant  in  Bankruptcy. 


! 


Order  for 
Payment. 


In  pursuance  of  the  above  Order 

pay  to  or  order  the  sum  of 

pounds 

pence. 


shillings  and 


(  - 


»» 


9f 


{ 


Accountant. 

To  the  Casliier  of  the  Bank 
of  England.  * 

N.B. — This  Order,  upon  being  properly  endorsed, 
tcill  he  paid  at  the  Public  Drawing  Office,  Bank  of 
England,  any  day  until  three  o'clock. 
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6.  Certificate  of  no  Receipts  or  Payments  hy  Trustee.  1^71 

The  Bankruffcy  Act,  1869. 

In  the  Liondou  Bankruptcy  Court  [or  the  County  Court  of  , 

holden  at  ]. 

In  the  matter  of  ,  of  ,  a  bankrupt. 


I  ,  of  ,  the  Trustee  of  the  property  of  the  above-named 

bankrupt,  certify  that  fiince  as  Trustee  I  have  not,  nor  has  any  <«  ^j^^  ^^^^  ^^ 

person,  by  my  order  or  for  my  use,  received  or  paid  any  sum  of  money  my  appoint- 
on  account  of  the  bankrupt's  estate.  last  ludU  of '^ 

And  I  further  certify  that  the  reason  why  I  have  not  received  any  niy  accounts,'* 
sum  of  money  on  account  of  the  said  estate  since  the  time  aforesaid,  is  ^ayhe^^^ 

[here  gtate  reason],  Reast)n  to  bo 

fihortly  stated. 
Examined  and  approved  this  day  of  18        • 


Trustee. 


>  Committee  of  Inspection. 


7.  Affidavit  of  no  Receipts  or  Payments  hy  Trustee  in  Cases  xohere  there  is 

no  Committee  of  Inspection.    , 

The  Bankruitcy  Act,  1869. 

In  the  London  Bankruptcy  Court  [or  the  County  Court  of 
holden  at  ]. 

In  the  matter  of  ,  of  ,  a  bankrupt. 


I,  ,  of  ,  the  Trustee  of  the  property  of  the  above-named 

bankrupt,  make  oath  and  say, 

1 .  That  since  as  Trustee  I  have  not,  nor  has  any  person,  by  *<  the  date  of 
ray  order  or  fur  my  use,  received  or  paid  any  sum  of  money  on  account  ^^  t  "^J^^  •'*Vh(v 
of  the  bankrupt  8  estate.  last  audit  of 

2.  That  the  reason  why  I  have  not  received  any  sum  of  money  on  "^y  "<^o""t«» 

.  .  .     .  '^         an  the  cane 

account  of  the  said  estate  since  the  time  aforesaid  is  [here  state  reason],  may  he. 

a  ,     m  Rcasun  to  bo 

Sworn  at,  &c.  shortly  btatcd. 
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£ 

s. 

d. 

1 

0 

0 

0 

6 

8 

0 

1 

0 

0 

10 

0 

1 

1 

0 

0 

6 

8 

0 

3 

4 

0 

6 

8 

0 

2 

6 

0 

1 

0 

Scale  of  Attorneys'  Costs  of  Proceedings  for  Liquidation 
BY  Arrangement,  under  Section  125,  up  to  Appointment  of  Trustee. 

(The  taxing  officer  will  exercise  a  fair  discretion  as  to  (he  aUotcance  of 
preliminary  or  other  charges  connected  loith  the  debtors  failure  and  any  steps 
taken  to  protect  the  estate  for  the  general  benefit  of  creditors,  subject  to  order 
of  Court  or  resolution  of  creditors.) 


Instructions  for  petition        ..... 

Attending  searching  if  bankruptcy  petition  filed 

Paid  search  ....... 

Drawing  and  engrossing  petition  .... 

Paid  stamp  and  parchment    ..... 

Attesting  signature  of  (each)  petitioner  . 

Drawing  and  fair  copy  affidavit  verifying  petition  . 

Attending  petitioner  to  be  sworn  .... 

I'aid  oath  and  exhibit  on  petition  where  necessary    . 

Paid  stamp  ....... 

Attending  petitioner  as  to  the  nature  of  his  liabilities  and 
as  to  addresses  of  his  creditors,  and  preparing  certificate 
as  to  place  of  meeting         ...... 

Attending  Court  on  presentation  of  petition,  and  filing 
same  and  affidavit     ....... 

If  by  agent      .  .  .  .  .£200 

l^In  special  cases  attorney^ s  journey jnay  be  charged  ic/iei*e 
resident  at  a  distance  frofin  the  Court.] 

Paid  for  file  for  proceedings  ...... 

Di-awing  notice  to  ci'editors  of  first  general  meeting  and 
copies  thei*eof     ....... 

(2s.  Qd.  each  for  thejxrst  20,  and  Is,  each  afterwards,  and 
*6d.  each,  throughout,  for  forms  and  printing.) 

Paid  postage  stamps 

Drawing  request  to  registi-ar  to  send  notices  and  list  of 
creditors  to  annex  at  \s.  per  folio  .... 

Fair  copy  (per  folio  4d.)         ...... 

l^aid  stamps  at  3c2.  per  notice  ..... 

Attending  with  request  and  list  of  creditoi*s  and  lodging 
notice,  and  going  through  and  checking  same  with  £e- 
gistrar  (in  discretion  of  taxing  officer  according  to  length  of 

list)  .4i*...... 

Drawing  and  two  fair  copies  notice  of  general  meeting  for 
Gazette   .......•• 


0     C     8 


10     0 


0     6 
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£    8.  d.         1871 
Attending  obtainii^  signature  of  Registrar  and  seal  thereto     0     3     4         "^^ 
Attending  inserting  in  Gazette       .         .         .         .         .068 

Paid  insertion      ........ 

Attending  for  copy  Gazette  and  attending  filing        .         .034 
Paid  for  oopy  Gazette  (cast  of  same)         .... 

\^Where  statement  of  affairs  prepared  hy  attorney^  charge  to 
he  allowed  for  instructions  and  attendances  on  debtor  and 
dratdng  statement  at  \s,  per  folio,  and  fair  copy  thereof 
at  Ad„  and  attendances  on  debtor  and  obtaining  his  signa- 
tare  thereto;  if  prepared  by  an  accountant,  perusing  and 
considering  statement  and  attendances  on  debtor  and  ac- 
countant thereon.^ 

Attending  meeting,  self  and  clerk  .         .         «         .         «       1     5    0 
Ifhy  agent £2     5     0 

\^A  double  or  longer  sitting  mil  only  be  allowed  where  certi"      * 
fied  for  by  the  chairman,  and  approved  by  the  taxing 
officer.  In  special  cases  attorney's  journey  may  be  charged 
tehere  resident  at  a  distance  from  the  place  of  meeting*^ 

Fee  for  examining  and  exhibiting  proofs,  comparing  and 
completing  resolntions  with  proxies,  &c,,  and  (where 
necessary)  obtaining  signatures  of  creditors  subsequently 
to  the  meeting.     Bule  275  of  1870        .... 

[Where  any  special  circumstances,  drawing  resolutions  or 
deed  for  carrying  same  into  effect,  and  fees  to  counsel 
to  settle  may  be  allowed.^ 

Drawing  and  fair  copy  affidavit,  verifying  resolutions, 
statement,  proofs,  and  proxies  produced  at  meeting,  and 
of  appointment  of  chairman         .....       0 

Attending  swearing      .......       0 

Paid  oath  (where  necessary)  and  stamp  ....       0 

Drawing  affidavit  as  to  value  of  assets     ....       0 

Attending  swearing      ....••.       0 

Paid  oath  (where  necessary)  and  stamp  ....       0 

Attending  Registrar  on  application    to  register  special 
resolution         ........       1 

If  by  agent £2     5     0 

Paid  ad  valorem  stamp  duty  on  resolution 

[Jii  country  eases  Paid  for  office  copy  resolutions  to  be 
sent  to  London  Court.] 


6 

R 

6 

8 

2 

6 

G 

8 

6 

8 

2 

G 
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Drawing  and  two  fkir  copieR  certificate  of  tmstee^s  ap- 
pointment       •         .         .         •         •         .         .         .068 

Attending  obtaining  Begistrar's  signatnre  and  seal  of  the 

Court  thereto 0    6    8 


Where  Resolutions  objected  to. 

Attending  obtaining  appointment  for  registration      . 
Drawing  notice  of  intention  to  register  and  fair  copy 
Copy  and  service  of  notice  (each')  .... 
Drawing  affidavit  of  service  and  copy  notice  to  annex 
Paid  oath  and  stamp     ...••• 
Attending  swearing  affidavit  and  filing    . 
Attending  Begistrar  on  hearing  of  application  and  drawing 
order       ••••••••• 

[Any  additional  charges  to  he  certified  by  Begistrar  at  time 
of  hearing  application^] 

Where  Beceicer  appointed. 

Instructions  for  application  for  appointment  of  receiver 

Dmwing  and  fail*  copy  application 

Stamp  thereon     ..... 

Drawing  affidavit  in  support  of  application 

Attending  swearing      .... 

Paid  oath  and  stamp    .... 

Drawing  affidavit  of  responsibility 

Attending  swearing      .... 

Paid  oath  and  stamp     .... 

Attending  Court  on  application,  order  made 

[The  attendance  of  counsel  is  not  to  he  allowed  unless  sanc- 
tioned hy  the  Court  ai  the  time  of  application  for  Be- 
ceiverj] 

Drawing  oi-der,  and  two  fair  copies,  and  obtaining  Hegis- 
tmr's  signature,  and  passing       ..'-... 


.       0 

6 

8 

.       0 

5 

0 

.       0 

5 

0 

.       0 

6 

8 

.       0 

2 

6 

.       0 

6 

8 

0  13     4 


0 

6 

8 

0 

5 

0 

0 

5 

0 

0 

() 

8 

0 

6 

8 

0 

2 

6 

0 

C 

8 

0 

0 

8 

0 

2 

6 

0 

13 

4 

0     6     8 


WJiere  Interim  Injunction  necessary  pending  full  notice  of  Motion  for 

Injunction, 

Instructions  for  application  to  restrain  pending  proceed- 
ings          ..068 

Drawing  and  fair  copy  application  .         .         .         .050 

Paid  stamp  .  .  .  •  .  .  .  .050 

Drawing  aflBdavit  in  support  of  application  and  copy 
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Attending  swearing     •         .         •         •         •         .         .066 
Paid  oath  and  stamp     •         .         .         .         .         •         .026 

[The  €Uiendance  of  counsel  is  not  to  he  allowed  unless  sanc- 
tioned hy  the  Court  at  the  time  of  application  for  Interim 
Injunction.^ 

Attending  Court  on  application  order  made  .  .  •  0  13  4 
Drawing  and  engrossing  order  and  passing  .  .  .068 
Xotioe  of  injunction,  copy  and  service  (each)    .         .         .050 

[Where  possible  the  application  for  Receiver  and  Interim 
Injunction  to  he  made  at  one  and  the  same  sitting^  and 
the  costs  to  he  allowed  hy  the  Taxing  Officer  accordingly.'] 

Injunctions, 

Instmctions  for  notice  of  motion  for  (or  to  continue)  iajnac- 

tion 068 

Drawing  same.  Is.  per  folio  •....'. 

P^  copies  (4d.  per  folio)      .  *       . 

Drawing  affidavit  and  copy    .         .         .         .         • 

Attending  swearing      •         .  .  .  .  .  .068 

Paid  oath  and  stamp     •         .  .  .  .  .  .026 

Copies  affidavits  to  accompany  notice,  4d,  per  folio    . 

Service  of  notice  and  copies  affidavits  (ea^h  service)    .         •       0     5     0 

[Costs  of  Brief.  —See  scale  of  costs  under  "  The  Bankruptcy 
Bules,  1870."] 

Attending  Conrt  on  application  for  (or  for  continuance  of) 

injnnction        .  .         .  •         .  •         •  •       0  13     4 

Drawing  order,  1«.  per  folio.  ..... 

Fair  cop3',  44.  per  folio  ...... 

Attending  passing •068 

Paid  for  office  copies    ....... 

Service  of  order  (eoc^  service)  .         .  ,         .         .050 

[Where  more  than  one  injunction  {interim  or  absolute)  is 
applied  for  or  granted,  the  Taxing  Officer  is  to  exercise 
discretion  whether  more  than  one  set  of  costs  is  to  he 
allowed.  Separate  applications  are  not  to  be  made  un- 
necessarily. Where  the  proceedings  restrained  relate  to  a 
claim  not  exceeding  £20,  charges  are  to  be  allowed  on  the 
lower  scale  in  respect  of  the  injunction,  notwithstanding 
that  the  debts  exceed  £750  or  the  assets  £200.— S^ee 
BttZc  8  0/1871.] 
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JS71  Where  Appointment  of  Trustee  advertised, 

£     8.    d. 

Drawing  advertisement  of  appointment  of  trustee  and  copy      0     6      8 

Attending  obtaining  Begistrar*8  signatare  and  seal  thereto       0     6     8 

Attending  to  insert  in  Grazette  and  daily  paper  .         .068 

Paid 

Attending  for  copies,  papers,  and  filing  advertisements  with 

Registrar 0     6     8 

Paid 

Debtor* s  Discharge  (where  granted). 

Drawing  report  of  trustee  to  Registrar  and  engrossing       •       0  10     O 
Attending  obtaining  trustee's  signature  .  •         .  .068 

Attending  filing  and  obtaining  Registrar's  certificate  thereto      0     6     8 

As  to  matters  not  specifically  provided  far  and  subsequent  to  the  appoint- 
ment of  a  Trustee,  the  Taxing  Officer  tcill  he  guided  by  the  Scale  of  At- 
torneys* Costs  under  **  Hie  Bankruptcy  Bules^  1870,"  and  the  general 
practice  in  Bankruptcy,  • 

HATHERLEV,  C, 

JAMES  BACOX,  Chief  Judge. 

7  July  1871. 
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ORDER  REGULATING  FEES  isti 


TO  BE  TAKEN  UNDBB 


THE  BANKEUPTCY  ACT,  1869, 


I,  The  Right  Honourable  William  Page  Baron  Hatherley, 
Lord  High  Chancellor  of  Great  Britain,  do,  by  virtue  of  the  powers 
Tested  in  me  by  the  Bankruptcy  Act,  1869,  prescribe  that  the 
scale  of  fees  hereto  annexed  shall  be  the  scale  of  fees  to  be 
charged  for  any  business  done  by  any  Court  or  officer  under  the 
said  Act  in  lieu  of  all  other  fees. 

Hatherley,  C. 


SCALE  OF  FEES. 

Table  A.  stamp  i>uty. 

£    8,    d. 
Every  declaration  by  a  debtor  of  inability  to  pay  his  debts       0     5     0 
Every  debtor'^  summons       .  .  .  .  .  .050 

Every  bankruptcy  petition    .  .  .         .  .  .500 

Every  bond  with  sureties     .  .  .  .  .  .050 

Every  affidavit  filed,  other  than  proof  of  debts  .  .        0     10 

Every  subpoena  .         .         .         .         .         .         .         ,010 

Every  petition  under  sections  125  or  126  of  the  Act         .        10    0 
For  despatching  notice  to  creditors  or  others,  exclusive  of 

postage,  each  notice       .         .         .         .         .         .008 

Every  application  for  an  order  of  discharge  in  bankruptcy 

or  certificate  of  discharge  in  liquidation    .         •         ,        10     0 
Vol.  YI.— Ch.  E  1 
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Eveiy  special  resolution  presented  to  a  registrar  for  regis- 
tration nnder  section  125,  paragraph  4,  stamps  deno- 
ting a  duty  computed  at  the  rate  of  five  shillings  npon 
£100  or  fraction  of  £100  on  the  gross  amount  of  the 
estimated  assets,  not  exceeding  a  total  duty  of  £200. 

Every  extraordinary  resolution  presented  to  a  registrar 
under  section  126,  stamps  denoting  a  duty  computed 
at  the  rate  of  five  shillings  upon  £100  or  fraction  of 
£100  on  the  gross  amount  of  the  composition,  not 
exceeding  a  total  duty  of  £200. 

Every  application  for  search  for  proceedings,  other  than 
by  petitioner,  trustee,  or  bankrupt  •         •         •         . 

Every  application  to  a  Court         •         •         .         •         • 

Every  office  copy,  each  folio  of  72  words 

On  first  certified  statement  shewing  assets  realized, 
forwarded  by  a  trustee  to  the  comptroller  under 
section  55  of  the  Act,  stamps  denoting  a  duty  com- 
puted at  the  rate  of  five  shillings  upon  £100  or  fraction 
of  £100  on  the  gross  amount  of  the  assets  realized  and 
brought  to  credit ;  and  on  any  subsequent  statement, 
stamps  denoting  a  duty  computed  at  the  rate  of  one 
shilling  upon  £20  or  any  fraction  of  £20  on  the  gross 
amount  of  additional  assets  realized  and  brought  to 
credit  in  any  such  subsequent  statement. 

On  every  record  of  trial         ...... 

or  such  less  sum  as  the  Court  may  specially  order. 

Every  aUocatur  by  any  officer  of  the  Court  for  any  costs, 
charges,  or  disbursements,  where  such  bill  of  costs 
shall  not  exceed  £5 

Exceeding  £5  and  not  exceeding  £10 


stamp  Duty. 

£   «.    d. 


99 


19 


19 


99 


99 


1> 


99 


99 


99 


10 

20 

30 

50 

100 

150 

200 

300 

500 


99 


99 


99 


99 


99 


99 


99 


99 


9» 


0  1  () 
0  5  0 
0     0     2. 


5     0    0 


>        •        •        t 

0  16 

£10  . 

0  2  6 

20  .  •  . 

0  5  0 

30  . 

0  7  6 

50  . 

0  10  0 

100  . 

.   0  15  0 

150  . 

10  0 

200  . 

1  10  0 

300  . 

2  0  0 

500  .    . 

3  0  0 

•    • 

5  0  0 
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Table  B.  1871 

£    8.  d. 

Attending  Court  each  sitting.         .         .         .         •         .020 

Serving  every  debtor*s  summons,  bankruptcy  petition,  sub- 
poena,  order,  notice,  or  other  process  within  two  miles, 
induding  affidavit  of  service  .         .         •         .         .036 

Preparing  advertisement  for  Gazette  or  local  paper  .         .036 

Agents'  charge  for  insertion  in  Gazette  .         •         .         .010 

Execnting  every  warrant  of  seizure,  or  search  warrant,  or 
warrant  of  apprehension,  or  order  of  commitment, 
within  two  miles  of  Court  House     .         •         .         .       0  10     0 

Keeping  possession — for  each  day  the  man  is  actually  in 
possession;  including  affidavit  of  possession  being 
actually  kept  .         •         .         .         .         .         .046 

(Ss,  6d.  of  the  above  sum  is  to  be  paid  to  the  man  in 
possession,  and  his  receipt  produced.) 

High  Bailiff's,  or,  in  the  London  Bankruptcy  Court,  officer's 
man  travelling  to  place  of  possession,  or  to  execute  a 
warrant  of  or  order  of  commitment,  or  to  serve  a  sum- 
mons, petition,  order,  notice,  subpoena,  or  other  pro- 
cess, or  for  any  other  purpose  specially  directed  by  the 
C!ourt,  per  mile      .         .         •  .         .         •         .005 

His  time,  per  day,  where  distance  exceeds  10  miles  •         ,046 

His  expenses,  per  day  „  „  •         .       0    4    6 

If  High  Bailiff  of  a  County  Court  or  officer  of  London 
Bankruptcy  Court  dii*ected  by  the  Court  personally  to 
travel,  per  mile      .         •         .         •         •         •         .007 

If  High  Bailiff  of  a  County  Court  or  officer  of  London 
Bankruptcy  Court  directed  by  the  Court  personally  to 
travel,  his  time,  per  day  .         •         .         •         .       0  10     0 

If  High  Bailiff  of  a  County  Court  or  officer  of  London 
Bankruptcy  Court  directed  by  the  Court  personally 
to  travel,  his  expenses,  per  day         .         •         •         •       0  10     0 

Where  an  inventory  is  deemed  requisite,  and  is  directed  by  the 
Court  or  trustee  to  be  taken  by  a  High  Bailiff  or  officer  of  the  Court,  a 
proper  remuneration  may  be  allowed  for  taking  it,  having  regard  to 
the  time  occupied  and  the  nature  of  the  property  included  in  it. 

Where  no  trustee  is  appointed  by  the  creditors,  or  where  there  is  a 
vacancy  in  the  office  of  trustee,  and  the  bankruptcy  is  carried  on  with 
the  aid  of  the  Registrar  as  trusfee :  for  realization  of  the  estate  £5  per 
cent,  on  the  first  amount  of  £100  or  any  less  sum  realized  by  the 
Registrar ;  2^  per  cent,  on  the  next  amount  of  £400  or  any  less  sum ; 
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1871         1  per  cent,  on  the  next  amount  of  £500  or  any  less  sum  ;  and  {  per 
cent,  on  all  further  sums. 

On  dividend  £2  per  cent,  on  the  first  amount  of  £1000  or  any  less 
sum  actually  divided,  and  1  per  cent,  on  all  further  sums. 


Table  C. 

The  fees  and  allowances  payable  on  proceedings  had  after  the  31st  day 
of  December,  1869,  in  respect  of  any  matter  which  was  pending  in  any 
Court  having  jurisdiction  in  bankruptcy  on  the  said  day  shall  be  the 
same  as  if  those  proceedings  had  been  taken  before  such  day,  and  shall 
be  applied  to  the  same  purposes. 


We,  the  undersigned  Lords  Commissioners  of  Her  Majesty's 
Treasury,  do  hereby  sanction  the  foregoing  scale  of  fees,  and  do 
direct  that  the  fees  to  be  taken  by  stamps  shall  be  those  men- 
tioned in  Table  A.,  and  that  the  fees  mentioned  in  Table  B.  shall 
be  taken  in  money,  and  that  the  fees  and  allowances  referred  to  in 
Table  C,  shall  be  taken  by  stamps  or  money  according  as  they 
have  hitherto  been  taken. 

And  we  further  direct  that  the  stamp  shall  be  affixed  or  the 
money  paid  in  respect  of  every  fee  before  the  proceeding  is  had  in 
respect  of  which  the  fee  is  payable,  and  that  the  charge  to  be  made 
by  the  liondon  Gazette  for  the  insertion  of  each  notice  authorized 
by  tlie  Act  or  Eules  shall  be  ten  shillings. 


W.  P.  Adam, 

W.  H.  Gladstone. 


10th  Augmiy  1871. 


{Including  Bankruptcy  and  Lunacy  Caaea) 

BEFORE 

THE  LORD  CHANCELLOR 

AND  THE 

COURT  OF  APPEAL  IN  CHANCERY. 


DENNY  V.  HANCOCK.  L.  jj. 

Vendor  and  Purehaaer — Misdescription — Mistake — Question  of  Title  or  J®^ 

Conveyance.  ^Vob.  9, 10. 

On  a  itale  of  a  small  residential  property  the  plan  exhibited  shewed  the 
-western  side  as  bounded  by  a  strip  of  ground  covered  with  a  mass  of  shrubs 
or  trees.  An  intending  purchaser  went  with  the  plan  in  his  hand,  inspected 
the  property^  found  on  the  western  side  a  belt  of  shrubs  bounded  on  the 
west  by  an  iron  fence,  and  including  three  magnificent  trees.  He  then  bid 
for  the  property,  believing  that  he  was  buying  everything  up  to  the  fence. 
He  afterwards  discovered  that  the  three  trees  and  the  iron  fence  stood  on  the 
glebe  land  which  adjoined  this  property,  the  real  boundary  being  denoted  by 
stumps,  which  were  so  shrouded  by  the  shrubs  as  not  easily  to  be  seen.  The 
plan  represented  in  a  conspicuous  way  all  the  detached  trees  standing  on  the 
property,  none  of  which  were  nearly  so  large  as  the  trees  in  question,  but  did 
not  shew  these  trees.  It  was  admitted  that  the  existence  of  these  trees  was 
a  material  element  in  the  value  of  the  property  as  a  residence : — 

J9Ud  (reversing  the  decision  otMalins^  V.G.),  that  the  purchaser  inspecting 
the  property  with  the  plan  in  his  hand  would  naturally  conclude  the  iron 
fence  to  be  the  boundary ;  that  there  was  nothing  to  put  him  on  inquiry 
whether  it  was  not ;  that  he  had  been  misled  by  the  fault  of  the  vendors ; 
and  that  specific  performance  could  not  be  decreed  against  him : 

Per  MeUith,  L.J. :— In  such  a  case  the  difference  between  the  apparent 
and  true  boundaries  ought  not  only  to  have  been  shewn  on  the  plan,  but  also 
mentioned  in  the  particulars : 

Eeld^  further,  that  whether  the  purchaser's  motive  for  resisting  specific 
performance  was  that  he  objected  to  having  the  property  without  the  trees. 
Vol.  VL  B  1     . 
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L.  JJ.  ^  ^^  ^0'  some  other  totally  distinct  reason  he  wished  to  escape  from  his 

ifi70  bargain,  was  a  question  with  which  the  Ck>art  had  no  concern : 

s^v^  Per  James,  L  J. : — ^If  a  purchaser  insists  on  a  requisition  on  a  matter  of 

Dekst  oonyeyanoe  with  which  the  vendor  refuses  to  oomply,  and  the  purchaser 

„   **  rescinds  the  contract^  whether,  if  the  Court  holds  the  piutshaser  to  have  been 

....    '  right  in  his  contention,  a  decree  will  be  made  for  specific  performance  at  the 

suit  of  the  vendor — qtuere, 

XhIS  was  an  appeal  by  a  purchaser  from  a  decree  for  specific 
perfcHinance  made  by  Vice-chancellor  Malin$  at  the  suit  of  the 
vendors^  who  were  trustees  for  sale  and  executors  under  the  will  of 
(?.  Denny. 

The  property  was  a  freehold  house  and  grounds  suited  for  a 
gentleman's  residence,  and  described  in  the  particulars  as  com- 
prising *'  about  two  acres  and  three-quarters."  The  8th  condition 
was :  **  The  quantity  stated  in  the  particulars  shall  be  assumed  to 
be  correct,  the  same  being  taken  from  a  recent  survey  of  the  pro- 
perty, and  no  objection  is  to  be  made  on  the  ground  of  any  dis- 
crepancy between  such  quantity  and  any  of  the  quantities  stated 
in  the  abstract,  and  misdescription  in  any  other  respect  shall  not 
annul  the  sale,  but  a  compensation  for  such  misdescription  shall  be 
given  or  taken,  as  the  case  may  require,  such  compensation  to  be 
settled  by,  &c." 

Annexed  to  the  particulars  was  a  plan  of  the  property.  The 
ground  may,  with  sufficient  accuracy  for  the  present  purpose,  be 
described  as  triangular,  the  house  being  at  the  north-west  comer,, 
the  front  looking  in  a  north-easterly  direction  across  a  road,  and 
the  back  in  nearly  a  south-west  direction  upon  a  lawn  and  meadow. 
The  western  boundary  was  marked  by  a  distinct  straight  line,  and 
a  footpath  in  the  grounds  was  delineated  as  running  parallel  to  it 
along  its  whole  length,  the  intervening  space,  shewn  upon  the  plan, 
as  about  ten  feet  wide,  being  filled  up  with  a  rough  delineation  of 
small  trees  or  shrubs  so  as  to  represent  a  shrubbery,  without  any 
indication  of  there  being  any  very  large  trees  there.  In  the 
meadow,  which  formed  the  south-westerly  part  of  the  property, 
four  separate  trees  were  drawn  in  a  way  directing  attention  to  them 
as  prominent  objects,  and  in  one  of  the  two  kitchen-gardens  twelve 
separate  trees  were  drawn,  and  six  in  the  other. 

The  Defendant,  on  the  29th  of  April,  1868,  became  the  pur- 
chaser by  auction  for  £3800.    On  the  2nd  of  May  the  abstract  was 
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delivered.     Oa  the  11th  of  May  requisitions  were  sent  in,  which       L.  JJ. 
were  answered  on  the  15th.    On  the  18th  of  June  the  draft  con-       1870 
Teyance  was  sent  with  some  further  requisitions.    Answers  were      Deiimt 
sent  to  these  requisitions  on  the  22nd,  and  the  draft  was  returned    hanoook. 

approved  on  the  24th.    After  this  a  will,  the  production  of  a  copy        

of  which  was  called  for  by  one  of  the  requisitions,  was  inspected, 
and  counsel's  opinion  taken  upon  it.  The  result  was,  that  on  the 
3rd  of  July,  1868,  the  purchaser  took  the  objection  that  the  ven- 
dors were  not  competent  to  give  a  receipt  for  a  sum  of  £2800  due 
on  mortgage  of  the  property,  and  forming  part  of  the  estate  of 
Miss  Bell.  It  appeared  that  the  testator,  who  was  the  surviving 
trustee  and  executor  of  Miss  BdTs  will,  had  invested  £2800,  part 
of  her  personal  estate,  on  securities  which  were  considered  im- 
proper, had  taken  to  them  himself,  and,  in  order  to  secure  the 
money  to  her  estate  had  executed  a  mortgage  of  the  property  now 
in  question  to  a  Mr.  W.  E.  Denny  for  £2800.  The  vendors  con- 
tended that  they,  being  the  personal  representatives  of  Miss  BeU, 
could  give  a  discharge  for  this  sum,  but  the  purchaser  insisted 
that  new  trustees  of  her  will  must  be  appointed  before  an  effectual 
discharge  could  be  given.  After  some  correspondence  the  pur- 
chaser's solicitor,  on  the  20th  of  July,  wrote  to  the  solicitor  of  the 
vendors,  stating  that  for  reasons  which  he  would  give  he  was 
advised  that  the  purchaser  was  in  a  position  to  rescind,  but  that 
before  acting  on  this  the  two  solicitors  had  better  meet.  An  inter- 
view accordingly  took  place,  when  the  purchaser's  solicitor  stated 
objections  which  the  vendors'  solicitor  treated  as  untenable,  and 
pressed  for  completion  of  the  purchase.  On  the  6th  of  August^  in 
reply  to  a  letter  from  the  vendors'  solicitor,  the  purchaser's  solicitor 
wrote  him  a  letter  adverting  to  the  question  as  to  the  £2800,  and 
to  the  circumstance  that  the  purchaser  had  been  misled  as  to  the 
three  trees,  which  will  presently  be  mentioned,  stating  that  it  was 
a  question  whether  the  purchaser  was  not  entitled  to  be  relieved 
from  his  bargain  on  the  ground  of  misrepresentation,  but  offering 
to  give  £200  to  be  released  &om  it  The  vendors  refusing  these 
terms,  the  Defendant's  solicitor,  on  the  14th  of  August,  gave  a 
written  notice  that  the  Defendant  rescinded  the  contract  on  the 
above  grounds,  and  on  the  25th  of  August  an  action  for  the  deposit 
was  commenced. 

B2  1 
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L.  JJ.  The  objection  as  to  the  three  trees  was  as  follows :  The  apparent 

1870        outer  boundary  of  the  shrubbery  along  the  western  side  of  the 

Vmr      property  was  an  iron  fence,  which  included  three  very  large  elm 

^;:^^     trees.    The  feet,  however,  was,  that  this  iron  fence  was  on  the 

glebe  land  adjoining  the  vendors'  property,  the  boundary  being 

only  marked  out  by  some  stumps  within  the  shrubbery,  and  the 

three  elms  stood  almost  wholly  on  the  glebe. 

The  material  evidence  relating  to  the  trees  and  boundary  was 
as  follows : — 

The  Defendant,  by  his  answer,  said :  **  At  and  previously  to  the 
time  of  sale  the  visible  boundary  of  the  property  on  the  west  side, 
as  it  appeared  to  any  person  visiting  it,  was  an  iron  fence  outside 
of  a  belt  of  shrubs  varying  from  about  eleven  to  about  fourteen 
feet  in  width,  containing  in  it  some  trees  of  an  enormous  size  and 
of  great  beauty,  affording  ornament  and  shelter  to  the  residence  on 
that  side,  and  constituting  the  most  attractive  features  of  the  pro- 
perty. At  the  time  of  sale  the  property  appeared  to  any  person 
going,  as  I  did,  as  a  stranger,  to  inspect  it  with  the  plan  in  my 
hand,  and  looking  at  the  apparent  and  visible  boundaries  thereof, 
to  comprise  within  its  limits  the  whole  of  the  said  belt  of  shrubs 
on  the  west  side  thereof,  with  the  ornamental  trees  therein  up  to 
the  line  of  the  iron  fence  outside  the  said  belt  of  shrubs  as  the 
boundary  fence  on  that  side.  Having  visited  the  property  with  the 
plan  in  my  hand,  I  was,  in  fact,  led  by  the  plan,  verified  by  my 
own  inspection,  to  believe,  and  I  did  believe,  that  the  whole  of  the 
said  belt  of  shrubs,  with  the  ornamental  trees  therein  on  the  west 
side  thereof,  formed  part  of,  and  were  comprised  in,  the  property 
then  about  to  be  submitted  to  sale,  and  in  that  belief  I  attended 
at  the  said  auction,  and  bid  for  the  said  property." 

The  surveyor  of  the  Defendant,  in  his  affidavit,  said :  **  At  the 
time  when  I  first  visited  the  property,  in  May,  1868,  the  only 
visible  and  apparent  boundary  thereof  on  the  western  side,  as  it 
appeared  to  me,  was  an  iron  fence  outside  the  belt  of  shrubs,  which 
belt  varied  from  about  eleven  to  about  fourt^n  feet  in  width,  and 
contained  in  it  some  trees  of  enormous  size  and  great  beauty, 
affording  ornament  and  shelter  to  the  residence  on  that  side,  and 
constituting,  in  my  opinion,  one  of  the  most  attractive  features  of 
the  property.    The  plan  annexed  to  the  said  particulars,  professing 
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to  shew  the  property,  apparently  depicted  the  whole  of  the  belt  of      L.  J j. 
shrubs  on  the  western  side  as  included  in  it,  and  forming  part  of       ^^ 
the  property,  and  the  trees  growing  in  the  said  belt  of  shrubs      I>bnsy 
were,  in  my  opinion,  the  main  features  upon  which  the  property     Hancock. 
depended  for  its  picturesque  appearance,  and  tended  to  make  it, 
as  it  is  described  in  the  said  particulars,  a  most  comfortable  and 
enjoyable  abode.    When  I  so  visited  the  property  with  the  plan  in 
my  )iand  I  was  led  by  the  plan,  confirmed  by  my  own  inspection, 
to  conclude,  and  I  did  conclude,  and  was  under  the  impression, 
that  the  whole  of  the  said  belt  of  shrubs,  with  the  ornamental »trees 
thereon  on  the  west  side  thereof,  formed  part  of,  and  were  com- 
prised in,  the  property  sold ;  and,  speaking  practically  as  a  surveyor 
with  very  considerable  experience,  I  say  that  the  plan  was  so 
made  as  to  lead  not  only  the  general  public,  but  persons  who,  like 
myself,  have  practical  experience  of  mapping  and  planning  of 
estates,  to  the  impression  that  the  whole  of  the  belt  of  shrubs  was 
within  the  boundary  of  the  property  shewn  on  the  plan  as  being 
the  property  intended  for  sale."    He  went  on  to  say  that  in  such 
a  case  both  the  true  and  visible  boundaries  ought  to  have  been 
shewn  and  distinguished  on  the  plan. 

It  appeared  on  the  evidence  that  the  purchaser  was  not  aware 
until  July  that  the  purchased  property  did  not  extend  up  to  the 
iron  fence.  The  precise  time  when  he  first  became  aware  of  it  was 
not  shewn,  but  the  Court  considered  that  he  was  not  shewn  to  have 
become  acquainted  with  the  fact  earlier  than  the  10th  of  July. 

The  auctioneer  at  the  sale  gave  evidence  on  behalf  of  the  Flain- 
tifis,  and  in  his  affidavit  stated  that  before  the  sale  he  went  over 
the  property  with  Adams,  who  was  to  make  the  plau,  pointed  out 
to  him  the  true  boundary  (which  had  been  shewn  to  himself  by 
the  vendors),  and  the  fact  that  the  elm  trees  were  beyond  it,  and 
told  him  to  be  particular  to  measure  from  the  true  boundary  shewn 
by  the  stumps.  He  further  said,  that  at  the  auction  no  mention 
was  made  of  the  trees,  and  that»  in  his  opinion,  it  would  have 
enhanced  the  value  of  the  property  if  the  trees  were  included,  and 
that  if  they  had  been,  reference  would  have  been  made  to  them  in 
the  particulars  and  at  the  sale. 

Adams,  who  described  himself  as  a  bailiff,  gave  the  same  account 
as  the  auctioneer  as  to  the  directions  he  received,  and  stated 
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Hastcock* 


that  be  had  meaaored  from  the  true  bcmiidaiy,  and  excluded  the 
trees  from  the  phuL  He  stated  that  if  the  trees  had  been  induded 
in  the  sale  he  should  bare  be^i  particular  to  shew  them  distinctly 
on  the  plan.  On  cross-examinalion  be  said,  that  he  did  not  call 
himself  a  skilled  sorreyor.  He  said  that  there  was  no  shmb- 
bery  between  the  boundary  and  the  wire  fence,  but  there  might 
be  a  bush  or  a  briar ;  that  the  boundary  stumps  were  shrouded  by 
the  shrubbery,  and  yon  would  have  io  look  for  them,  and  they 
would  not  catch  your  eye  readily,  but  you  might  see  them  if  you 
had  a»  quick  eye.  On  re-examination,  he  said  that  the  three  elm 
trees  were  very  much  larger  than  the  four  trees  which  appeared  in 
the  meadow. 

It  appeared  that  before  the  end  of  June,  1868,  the  Defendant 
was  contemplating  re-selling  the  property ;  and  it  was  sworn  to  by 
a  witness  on  behalf  of  the  Plaintiflb,  and  not  denied  in  the  eyidenoe 
of  the  Defendant^  that  the  Defendant  had  stated  that  he  wished  to 
dispose  of  it  because  his  wife  objected  to  it  as  a  residence. 

Vice-Chancellor  Malins  made  a  decree  for  specific  performance, 
with  costs  (I). 


(1)  1870.    Mar.  15. 
Sib  B.  Vauks,  Y.G.  : — 

The  objections  taken  hy  the  par- 
chaser  in  this  case  are  only  three :  first, 
that  there  is  such  a  misdescription  of 
the  property  as  entitles  him  to  be  re- 
lieved ;  secondly,  that  there  is  an  objec- 
tion to  title,  as  to  which  I  stated  my 
opinion  yesterday  that  it  is  not  a  ques- 
tion of  title  at  all,  but  a  mere  question 
of  conveyance ;  and  thirdly,  that  there 
is  a  deficiency  of  quantity. 

Now,  first,  as  to  the  misdescription 
of  the  property.  The  whole  question 
has  turned  upon  the  representation 
of  the  western  boundary  in  the  sale 
plan — the  north  is  towards  a  person 
looking  at  the  plan,  and  therefore  the 
west  is  to  the  right  hand.  Anybody 
looking  at  the  pUn  would  see  that  it 
was  prepared  with  considerable  care, 
nd  it  is  impossible  not  to  observe  that 


there  is  an  anxiety  to  depict  every  tree 
that  is  on  the  property.  It  is  a  small 
property,  two  acres  and  three-quarters, 
or  rather  less.  All  the  trees  in  the 
kitchen-garden  are  marked,  three  trees 
in  one  comer  of  the  meadow  are 
marked,  another  at  the  top  of  the 
meadow  is  marked,  and  here  is  a  dump 
of  trees  at  the  comer  of  the  lawn  all 
marked.  There  are  two  kitchen-gardens. 
I  see  there  are  trees  on  both  which  are 
marked.  The  great  subject  of  discus- 
sion has  been  that  there  are  three  mag- 
nificent elm  trees  on  the  western  boun- 
dary which  the  vendor  says  are  planted 
in  the  glebe,  because  this  property  is 
bounded  upon  the  west  by  the  glebe 
land.  It  appears,  upon  the  evidence, 
that  these  three  trees  were  originally 
planted  in  the  glebe,  but  in  the  course 
of  a  century  while  they  have  been 
growing  the  roots  have  extended  into 
the  Plaintiff's  estate  which  is  the  sub- 
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Sir  Bounddl  Palmer,  Q.C.,  Mn.JFboAa,  Q.C.,  and  Mr.  Locoeh 
WM,  for  the  Appellant : —      ^ 

First,  there  was  a  misrepresentation  as  to  quantity,  large  enough 


ject  of  the  sale.  Now,  the  Defendant 
aajBy  **  I  considered  that  I  was  entitled 
to  those  elm  trees ;"  and  of  course  if  he 
vere  entitled  to  the  trees,  he  would  be 
entided  to  the  land  upon  which  they 
grew.  How  does  he  make  this  out? 
He  says:  ''I  looked  at  the  property 
with  the  plan  in  my  hand.  I  saw  these 
three  elm  tiees,  they  are  beautiful  ob> 
jects,  they  are  deeuable  for  shelter,  and 
without  these  three  elm  trees  the  place 
IB  comparatively  valueless  to  me." 
Now  it  certainly  is  a  very  remarkable 
thing  if  he  thought  he  was  entitled  to 
have  these  three  elm  trees,  that  when 
he  flaw  all  the  other  trees  marked  he 
flhoold  not  have  said  at  the  auction  to 
the  auctioneer,  *'  How  does  it  happen 
that  the  three  elm  trees,  which  are  the 
finest  and  most  magnificent  objects  and 
most  attractive  upon  the  property,  are 
not  marked  at  all  ?"  If  he  had  asked 
that  question,  what  would  have  been 
the  answer  ?  "  It  is  not  intended  to  sell 
them — they  do  not  belong  to  the  pro- 
perty, they  belong  to  the  glebe."  He 
would  have  aaid,  "  I  saw  an  iron  fence, 
they  are  inside  the  iron  fence."  The 
answer  would  have  been,  ''That  iron 
fenoe  is  not  the  boundary  of  the  pro- 
perty. It  is  merely  put  up  by  the  rector 
or  vicar  to  keep  cattle  from  the  planta- 
tioQ.  The  boundary  is  defined  by  the 
posts,  ih»  elm  trees  are  beyond."  Con- 
sideni^  the  nature  of  this  plan,  it  is 
impossible  that  any  rational  man,  if  he 
thought  he  was  entitled  to  have  the 
trees  as  part  of  his  purchase,  would  not 
have  remarked  upon  the  total  absence 
of  them  from  the  plan.  The  purchaser 
made  no  inquiry,  and,  in  my  opinion,  he 
vas  bound  to  make  inquiry.    The  case 


that  was  cited  by  Mr.  Cole  of  White  v. 
Bradshaw  (16  Jur.  738),  is  certainly, 
I  thinky  a  remarkably  strong  case, 
where  a  man  without  going  to  look  at 
the  property  buys  a  house  described  as 
Z^Begency  Square^  BrighUm.  It  turned 
out  it  was  so  called,  but  it  formed  no 
part  of  the  square,  being  situate  in  a 
street  between  it  and  the  adjoining 
square.  In  one  sense  the  house  was 
not  in  the  square,  but  in  another  sense 
it  was,  being  called  part  of  the  square. 
But  His  Honour  did  not  rest  his  view 
of  the  case  upon  that  fact.  The  house 
was  known  by  the  name  of  39,  Begency 
Square,  The  Defendant  went  to  the 
auction  and  bought  it  by  that  name 
without  inquiry,  and  Sir  James  Parker 
considered  that  he  could  not  object  to 
perform  the  agreement  Here  the  case 
is  much  stronger,  because  there  the 
purchaser  had  not  seen  the  property; 
here  the  Defendant  had  gone  down,  as 
I  have  said,  and  looked  at  the  property 
with  the  plan  in  his  hand,  had  seen  the 
trees  were  not  depicted,  and  by  omission 
to  make  that  inquiry  I  consider  that  he 
is  absolutely  bound  not  to  require  the 
trees  as  part  of  the  property.  I  should 
have  been  of  that  opinion  apart  from 
what  took  place  after  the  sale,  but  when 
I  consider  that  the  Defendant  goes  on 
negotiating  as  to  the  completion  of  the 
purchase,  that  he  writes  a  letter  by  his 
solicitor  on  the  6th  of  July,  expressing 
his  anxiety  to  complete  the  purchase, 
the  draft  conveyance  for  which  he  had 
forwarded  on  the  18th  of  June  pre- 
ceding, I  say,  even  if  the  objection  had 
been  one  which  he  was  entitled  origin- 
ally to  sustain,  he  must  be  taken  to 
have  clearly  abandoned  it  by  his  sub- 
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to  entitle  us  to  rescind:  Aheraman  Ironworks  v.  Wiekms  (1). 
Secondly,  we  were  misled  as  to  the  trees,  which  were  an  important 
element  ia  the  purchase.    The  description  was  calculated  to  mis- 


sequent  conduct.  What  is  it  lie  has 
bought  ?  I  quite  agree  with  the  state- 
ment of  the  law  by  the  learned  counsel 
for  the  Defendant,  that  if  there  was 
any  material  misdescription  by  tiie 
▼endor  that  would  prevent  him  from 
calling  upon  this  Court  to  interfere 
in  his  favour  in  the  way  of  specific 
performance.  Nothing  can  be  more 
important  than  that  all  vendors  of  pro- 
perty should  honestly  and  faithfully 
describe  what  they  have  to  sell,  and  if^ 
whether  intentionally  or  unintention- 
ally, mistakes  are  made,  if  the  pur- 
chaser has  been  led  into  the  belief  he  is 
to  have  something  which  it  turns  out 
he  cannot  have,  that  is  a  sufficient 
ground  for  the  Court  refusing  to  inter- 
fere in  favour  of  the  vendor.  Many 
cases  were  cited  to  me  during  the  argu- 
ment in  support  of  that  proposition,  and 
they  clearly  establish  it  If,  therefore, 
in  the  present  case  there  had  been  any 
misrepresentation,  innocently  made  or 
not,  which  misled  the  purchaser,  and 
it  turned  out  he  had  been  misled  by  it, 
I  should  have  thought  it  fatal  to  the 
ODutract.  I  am  certain  that  there  was 
nothing  calculated  to  mislead  the  pur- 
chaser who  took  the  precautions  he  did. 
I  am  certain  he  was  not  misled  by  it — 
at  all  events  by  ordinary  inquiry  he 
might  have  learnt  the  real  state  of  the 
case ;  and  his  own  subsequent  conduct 
shews  conclusively  that  he  was  not 
misled.  On  that  part  of  the  case  in 
my  opinion  he  entirely  fails.  I  also 
think  that  there  is  another  strong  argu- 
ment against  the  Defendant,  that  prac- 
tically he  will  have  all  the  advantage 
that  he  contemplated  having  from  these 


trees.  They  are  stated  to  be  a  century 
old ;  probably  they  will  last  one  or  two 
centuries  more ;  they  are  fine  elm  trees,, 
they  are  on  the  glebe  land,  and  th& 
clergymen  will  have  no  right  to  fell 
them;  and  I  am  satisfied  that  for  all 
practical  purposes  this  gentleman  will 
have  as  much  pleasure  in  looking  at  the 
trees,  if  he  resides  in  the  house,  and 
have  the  shade  of  them,  as  if  he  were 
the  actual  owner.  The  objection,  there* 
fore,  in  my  opinion,  is  one  of  the  most 
frivolous  and  trivial  character  under 
the  circumstances  of  the  case  that  was 
ever  brought  forward  as  a  means  of  en- 
deavouring to  get  out  of  a  contract,  but 
when  I  come  to  the  two  other  objections, 
they  are,  if  possible,  still  more  Mvoloua 
and  triviaL 

The  next  is  an  objection  to  title.  I 
must  say  the  pertinacity  with  which 
this  was  urged  upon  me  as  an  objection 
to  title  which  was  no  objection  to  title 
whatever,  has  surprised  me.  The  title 
has  been  accepted.  There  is  no  ques- 
tion of  title,  but  it  turns  out,  as  stated 
by  the  4th  paragraph  of  this  bill,  that 
there  are  two  mortgages  on  the  pro- 
perty, and  I  need  not  say  that  a  man 
who  buys  an  estate  free  from  incum* 
brances  must  have  it  free  from  incum- 
brance. This  property  is  subject  to  & 
mortgage  for  £1000  to  the  trustees  of 
the  settlement  of  Mr.  George  Denny^ 
who  is  the  testator  in  the  cause,  the 
Flalntifib  being  trustees  under  his  will,, 
and  this  mortgage  has  not  been  dis- 
charged effectually.  There  is  also  & 
mortgage  of  £2800  of  part  of  the  estate 
of  a  Mrs.  BeU,  Those  are  the  only 
incumbrances  upon  the  property,  and 


(1)  Law  Bep.  4  Ch.  101. 
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lead,  and  we  were  misled:  Weston  y.  Bird  (1);  Swaidand  v. 
Deardey  (2).  Thirdly,  a  good  title  was  not  shewn,  the  trust  fund 
had  got  into  a  wrong  channel,  and  the  original  trustee,  or  his  repre- 
sentatiyee,  could  not  prove  a  good  discharge :  Lemn  on  Trusts  (3). 
This  is  a  question  of  title,  not  of  conyeyance:  Sidehciham  y. 
Barrington  (4).    Eyen  if  it  were  only  a  question  of  conyeyance 


of  Goone  the  Deoessarj  parties  to  free 
it  finom  those  two  mortgage  debts  must 
coQcar  in  the  conveyance.    This  is  not 
a  question  of  title.    It  was  urged  upon 
me,  it  was  impossible  it  could  be  freed 
from  those  two  mortgages.    Am  I  to 
allow  a  bill  to  be  dismissed  upon  the 
gioimd  that  it  is  impossible  to  allow  of 
a  discharge  of  two  mortgages  existing 
upon  the  property,  one  being  payable 
to  the  trustees  of  the  testator's  marriage 
settlement,  and  the  other  to  the  trustees 
of  Mrs.  BdPs  will.    As  regards  the 
latter,  the  testator  himself,  being  the 
surriving  executor  of  her  will,  had  in-' 
Tested  a  sum  of  £2800,  part  of  her 
estate,  upon  investments  which  he  did 
not  think  autiiorized,  he  desired  there- 
fore to  adopt  them  for  himself  and  give 
a  good  security  for  the  £2800  on  this 
property.    He  could  not  mortgage  the 
property  to  himself,  so  he  conveyed  to 
a  brother  or  a  relative  of  his  of  the 
name  of  Denny,  upon  trust  to  secure 
£2800  to  Mrs.  BeWs  estate.    What  is 
the  oQDsequence?    Here  is  an  admis- 
non  that  it  formed  part  of  Mrs.  BelPs 
estate.    It  is  said  on  the  part  of  the 
Plaintiff  that  the  surviviug  executors 
of  Mrs.  BeU  can  give  a  discharge.  I  do 
not  give  any  opinion  upon  that  que»- 
tiOD.    It  may  turn  out  that  they  may 
not  be  ihe  proper  parties  to  give  the 
discharge,  or  it  may  turn  out  that  they 
are.    Either  the  legal  personal  repre- 
seutatives  of  Mrs.  BeU^  or  the  trustees 
of  her  will.  Jointly  or  severally,  can 


give  a  discharge,  and  nobody  can  pre- 
tend that  this  trust  fund  cannot  be  dis- 
charged by  being  paid  to  her  trustees 
with  the  concurrence  or  without  the 
concurrence  of  the  legal  personal  repre- 
sentative. At  all  events  the  legal  per- 
sonal representative  or  the  trustees  of 
the  will  can  give  a  discharge  for  the 
£2800. 

Then,  with  regard  to  the  £1000,  that 
is  due  to  the  trustees  of  the  marriage 
settlement  of  Mr.  George  Denny,  the 
testator  himself.  His  wife  is  dead,  and 
the  children  of  the  marriage  no  doubt 
are  theceatuia  que  trust;  there  is  some- 
body no  doubt  who  will  be  able  to  give 
a  discharge.  That  is  purely  a  question 
of  conveyance,  and  nothing  can  justify 
the  attempt  that  has  been  made  to 
turn  that  into  a  question  of  title  which 
is  a  mere  question  of  conveyance.  It 
must  be  referred  to  Chambers  to  settle 
the  conveyance  by  all  necessary  parties. 
If  it  turns  out  there  is  insuperable  diffi- 
culty in  obtaining  a  release,  and  these 
mortgage  debts  cannot  be  discharged, 
the  fact  that  the  Plaintiffs  cannot  procure 
the  concurrence  of  all  necessary  parties 
will  be  as  fatal  to  this  contract  as  if 
thero  had  been  a  reference  as  to  title, 
and  it  was  found  that  a  good  title  could 
not  be  made  out.  That,  therefore,  dis- 
poses of  the  only  objection  he  has  made 
as  to  title.  [His  Honour  then  pro- 
ceeded to  give  his  reasons  for  holding 
the  objection  as  to  deficiency  of  quan- 
tity to  be  precluded  by  the  conditions.] 
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CL)  2  W.  R  145. 
(2)  29  Beav.  430. 


(3)  Page  450. 

(4)  3  Beav.  624. 
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L.  JJ.      we  should  be  entitled  to  the  costs  of  the  suit :  Freer  v.  Hesse  (1). 
1870        The  title  is  doubtful :  Pyrke  v.  Wcddingham  (2). 

^'^'"^  Mr.    Cfafo,  Q.C.,  and  Mr.  Macnaghten,  for  the  Plaintiflfs,   in 

Hancock,    support  of  the  decree,  were  desired  by  the  Court  to  argue,  in  the 
first  place,  the  question  as  to  the  trees : — 

If  the  purchaser  had  looked  to  the  measurements  he  could  not 
have  been  misled,  for  it  is  clear  on  our  plan  that  the  whole  shrub- 
bery was  not  included.  The  plan  is  most  minute  as  to  trees,  and  the 
absence  of  these  large  trees  from  it  is  so  conspicuous  that  no  one  can 
be  heard  to  say  that  he  did  not  notice  it  Swaidand  v.  Deardetf  (3) 
and  Weston  v.  Bird  (4)  are  totally  diflferent  from  the  present  case, 
which  is  governed  by  White  v.  Bradshaw  (5).  The  very  nature  of 
the  fence  would  put  an  intending  purchaser  on  inquiry,  for  an 
iron  railing  is  not  a  usual  boundary  between  adjoining  landowners. 
The  purchaser  cannot  be  heard  to  say  he  was  misled,  especially  in 
a  case  where  he  is  only  seeking  for  pretences  to  get  rid  of  a 
bargain  as  to  which  he  has  changed  his  mind  on  other  grounds. 

[The  Court  did  not  hear  arguments  by  the  Kespondents  on  the 
other  points.] 

Sib  W.  M.  James,  K  J. : — 

I  regret  that  I  am  unable  to  agree  in  the  conclusion  at  which 
the  Vice-Chancellor  arrived  on  that  part  of  the  case  on  which 
alone  we  are  now  going  to  pronounce  our  judgment.  His  Honour 
appears  to  me  to  have  been  influenced  by  a  suspicion  that  the 
objection  was  taken  only  because  the  Defendant,  who  had  intended 
to  purchase  the  property,  had  changed  his  mind,  and  sought  out 
objections  solely  with  the  view  of  getting  rid  of  a  contract  which 
was  originally  agreeable  to  him,  but  which  afterwards,  for  reasons 
quite  independent  of  the  objection,  had  become  disagreeable  to 
him.  I  do  not  think  it  is  the  business  of  the  Court  of  Chancery 
thus  to  inquire  into  motives.  Of  course,  if  the  case  depended 
upon  the  Defendant's  own  evidence  we  should  look  at  the  motive 
as  affecting  the  value  of  that  evidence ;  but  apart  from  that  we 
have  only  to  consider  whether,  according  to  the  rules  of  this  Court, 

(1)  4  D.  ^L&  G.  495.  (3)  29  Beav.  430. 

(2)  10  Hare,  1.  (4)  2  W.  R  145. 

(5)  16  Jur.  738. 
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he  was  entitled  to  be  relieved  from  this  contract^  or  from  specific      L.  JJ. 
performance  of  it,  at  the  time  when  he  gave  the  notice  to  rescind.        1870 
I  see  no  ground  whatever  for  saying  that  after  he  had  ascertained      Dbhnt 
the  fiwjt  upon  which  he  now  relies  he  in  any  way  allowed  the    hajtoook. 

negotiation  to  proceed  in  such  a  way  as  to  mislead  the  vendors,  or       

to  alter  the  relative  positions  of  the  vendors  and  himself.  I  there- 
fore do  not  think  that  the  delay  which  occurred  between  the  10th 
of  July  and  the  notice  given  on  the  14th  of  August,  coupled  as  it 
was  with  the  intermediate  notice  to  the  vendors'  solicitor,  enables 
the  Plaintiffs  to  resist  the  Defendant's  contention,  if  that  contention 
upon  the  facts  was  well-founded. 

Now  when  we  come  to  examine  the  evidence,  I  am  bound  to 
say,  with  all  deference  to  the  Vice-Chancellor's  judgment  in  this 
matter,  that  the  case  is  dear  in  favour  of  the  Defendant.  The 
Defendant  tells  just  the  sort  of  story  that  I  myself  should  have 
told  if  I  had  been  an  intending  purchaser,  and  had  gone  to  inspect 
the  property  with  the  plan  in  my  hand : — [His  Lordship  read  the 
passages  of  the  Defendant's  answer  which  are  set  out  above.]  He 
has  not  been  cross-examined,  and  I  must  say  I  have  no  doubt 
whatever  that  if  I  had  done  exactly  what  this  gentleman  did,  and 
taken  that  plan  in  my  hand,  and  gone  through  the  property,  and 
found  a  shrubbery,  or  ground  covered  partly  with  shrubs  and 
partly  with  thorns,  with  an  iron  fence  outside,  I  should  have 
arrived  at  exactly  the  same  conclusion  as  this  gentleman  did,  and 
I  should  have  gone  to  the  sale  and  bid  in  the  belief  that  I  was 
buying  the  belt  up  to  the  iron  fence  with  those  trees  upon  it.  Then 
the  Defendant's  surveyor,  who  says  he  has  been  for  twenty  years  in 
the  profession  says : — [His  Lordship  read  the  above  extract  from 
the  surveyor's  evidence.]  This  gentleman,  again,  has  not  been 
oross^xamined,  and  there  really  is  not,  in  my  judgment,  a  shadow 
of  evidence  in  reply  to  his  evidence  that  the  plan  was  so  made  as 
to  lead  not  only  the  general  public,  but  persons  who,  like  himself, 
had  practical  experience  in  mapping  and  planning,  to  the  conclu- 
sion that  the  whole  of  the  belt  of  shrubs  up  to  the  iron  fence  was 
included  in  the  sale : — [His  Lordship  then  stated  the  effect  of  the 
Plaintiffs'  evidence  given  above,  and  continued : — '\ 

There  is  no  denial  in  evidence  of  this  fact,  that  the  plan  pro- 
duced was  calculated  to  induce  anybody  to  believe  that  the  whole 
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L.  J  J.  of  the  belt,  or  shrubbery,  or  whatever  yon  may  call  it,  was  included 
1870  ijr^  i]yQ  property  sold.  It  is  nrged,  however,  that  the  Defendaut  was 
Denkt  negligent.  The  substance  of  the  argument  seems  to  be  this :  that 
Hakoock.  if  he  had  looked  at  the  plan  very  minutely  he  would  have  seen  that 
the  trees  in  the  meadows  and  in  the  garden  were  marked,  but 
these  three  fine  trees,  which  added  so  much  to  the  value  of  the 
property,  were  not  marked ;  and  it  is  urged  that  the  absence  of 
these  remarkable  trees  from  the  plan  is  a  thing  calculated  to  put  a 
man  so  completely  on  his  guard  that  he  ought  not  to  have  been 
misled,  and  is  not  to  be  believed  when  he  says  he  was  misled.  But 
it  seems  to  me  that  it  never  would  occur  to  a  person  who  enter- 
tained no  doubt  whatever  about  what  the  thing  was  that  had  been 
sold  to  him,  to  make  any  inquiry  about  the  omission  of  two  or 
three  trees  in  that  which  appeared  on  the  plan  to  be  a  mass  of 
wood.  K  this  gentleman  did  as  he  says,  buy  it  under  a  mistake  as 
to  the  property,  such  mistake  was  caused  by  the  plan  which  was 
presented  to  him,  drawn  by  the  vendors'  agents  and  also  caused  by 
this  fact,  which  alone  might  have  been  enough  to  mislead  him, 
that  there  was  on  the  ground  an  apparent  visible  boundary,  quite 
distinct  from  the  almost  invisible  real  boundary.  I  think  that, 
iudependently  of  the  plan,  and  on  this  latter  ground  alone,  it 
would  have  required  great  consideration  before  a  Court  of  Equity 
would  have  fixed  the  purchaser  with  this  contract,  which  he  sweara 
he  entered  into  in  the  belief  that  the  property  extended  to  its 
apparent  boundary ;  but  coupling  the  state  of  the  property  with 
the  representation  made  by  the  plan,  I  am  of  opinion  that  it  would 
not  be  according  to  the  established  prmciples  of  this  Court  to 
compel  the  purchaser  to  complete  his  contract.  I  am  also  of 
opinion  that  the  mistake  was  occasioned  by  at  least  craasa  negli- 
gerdia  on  the  part  of  the  vendors  in  respect  to  what  they  sent  out 
to  the  public.  I  am,  therefore,  unable  to  agree  with  the  Vice- 
chancellor,  and  am  of  opinion  that  he  ought  to  have  dismissed  this 
bill  with  costs. 

I  have  confined  myself  entirely  to  this  one  point,  because  the 
determination  of  it  in  favour  of  the  Defendant  disposes  of  the  case. 
At  the  same  time  I  wish  it  to  be  understood  that  I  am  not  pre- 
pared— ^I  will  say  no  more  than  that — ^I  am  not  prepared  to  concur 
in  the  judgment  of  the  Vice-chancellor  with  respect  to  the  second 
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objection.      Aflsuming  the  question  to  be  merely  a  question  of      L.JJ. 
oonyeyance  and  not  of  title,  the  Defendant  having  insisted  upon        1870 
certain  trustees  joining  in  the  conveyance  for  the  purpose  of  giving      Dekmt 
him  a  receipt  for  his  money,  and  the  issue  having  been  distinctly    haxoock. 

raised  before  suit  whether  he  was  right  in  so  insisting — if  after  this    ^  

the  Court  had  come  to  the  conclusion  that  he  was  right  in  his  con- 
tention (and  I  think  that  the  Court  ought  at  the  hearing  to  have 
come  to  a  conclusion  one  way  or  other  on  this  point),  I  should 
require  to  be  satisfied  that  the  Court  would  still  hold  the  Plaintiff 
entitled  to  specific  performance.  In  a  case  where  the  Plaintiff  has 
refosed  to  complete  the  sale  on  the  footing  on  which  he  was  bound 
to  complete  it,  and  the  Defendant  gives  notice  that  if  a  proper 
conveyance  is  not  given  him  he  will  rescind  the  contract,  I  am 
not  prepared  to  say  that  the  purchaser  is  to  be  held  to  his  bargain 
after  a  delay  of  months,  which  has  been  occasioned  by  the  ill- 
founded  contention  of  the  vendor.  I  have  not  heard  the  Plaintiffs 
upon  tUs  point,  and  I  therefore  give  no  opinion  upon  it  I  simply 
wish  to  guard  myself  against  being  supposed  to  concur  in  some 
principles  which  seem  to  be  laid  down  in  the  judgment  of  the 
Yice-Chancellor,  which  I  should  reserve  for  further  consideration 
before  I  should  agree  with  them. 

Sib  Gr.  Melush,  L.  J. : — 

I  am  of  the  same  opinion.  It  appears  to  me  that  in  a  property 
like  this — ^a  villa  residence  with  a  little  more  than  a  couple  of 
acres  of  land,  in  the  immediate  neighbourhood  of  London — 
any  person  going  to  look  at  it,  whether  he  carried  a  plan  with 
him  or  not,  would  naturally  assume,  as  a  matter  of  course,  the 
existence  of  some  fixed  boundary,  some  fence  apparently  separat- 
ing the  property  he  was  going  to  purchase  from  the  neighbour- 
ing one,  and  that,  therefore,  when  a  gentleman  went  to  inspect 
this  property  with  the  plan  in  his  hand,  and  walked  round  the 
footpath  going  near  the  boundary,  and  on  looking  through  the 
shrubs  saw  an  iron  fence,  and  no  other  fence  of  any  sort  or  kind 
visibly  bounding  the  property,  he  would  naturally  come  to  the 
conclusion  that  this  iron  fence  was  the  boundary,  and  he  never 
would  think  that  anything  else  could  be  the  boundary,  nor  would 
he  be  likely  to  feel  any  such  doubt  as  would  induce  him  to  ask  a 
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L.  JJ.  question  aboat  it.  Then  it  tnms  out  that  de  facto  the  iron  fence 
1870  is  not  the  boundary.  There  has,  therefore,  been  a  mistake  between 
jyzssr  the  parties  as  to  what  the  property  purchased  really  consists  of; 
and  it  is  admitted  on  all  hands  that  it  is  a  material  mistake,  be- 
cause the  surveyor  on  the  part  of  the  vendor,  no  doubt  with  another 
object,  states  that  these  trees,  if  included,  would  have  enhanced 
the  value  of  the  property ;  and  it  is  sworn  to,  and  is  not  contra- 
dieted,  that  the  purchaser  was  de  facto  deceived.  Nor  is  there 
anything  to  throw  any  doubt  upon  it. 

Then  the  only  question  is,  whether  the  plan  and  particulars 
were  naturally  calculated  to  deceive.  I  cannot  but  think  that 
they  were.  It  appears  to  me  that  when  a  surveyor  is  employed 
by  a  vendor  to  draw  up  a  description  of  a  property  of  this  kind^ 
and  he  goes  to  survey  for  the  purpose  of  it,  sees  that  the  real 
boundary  is  almost  invisible,  and  that  there  is  a  fence  beyond  it 
forming  an  apparent  boundary,  he  ought,  as  a  reasonably  cautious 
man,  to  conclude  that  unless  the  plan  and  conditions  are  carefully 
prepared  purchasers  will  be  almost  certain  to  fall  into  a  mistake. 
I  therefore  should  think  it  necessary  not  only  to  shew  on  the  plan 
the  relative  [situations  of  the  real  and  apparent  boundaries,  but 
also  to  insert  in  the  particulars  express  words  describing  the 
real  boundary,  as  that  boundary  did  not  describe  itself  to  people 
who  went  to  look  at  the  property.  It  really  almost  requires  to  my 
mind  some  charity — though  I  wiU  have  the  charity — ^to  suppose  that 
he  did  not  prepare  his  plan  with  the  view  of  leading  a  purchaser 
to  suppose  the  trees  to  be  included,  and  omit  these  particular  trees, 
in  order  that  he  might  be  able  to  say  afterwards,  "  These  were  not 
intended  to  pass."  It  is  remarkable  that,  according  to  the  Plain- 
tiffs' own  evidence,  the  auctioneer,  when  instructing  the  surveyor, 
did  not  teU  him  to  go  to  the  place  and  frame  his  own  description, 
but  he  took  him  round  and  pointed  out  the  real  boundary.  It 
appears  to  me  very  clear  that  the  purchaser  has  been  deceived  by 
the  plan  and  the  particulars  respecting  a  material  point,  and  that 
under  such  circumstances  he  certainly  cannot  be  compelled  to 
complete  the  purchase,  the  mistake  having  arisen,  to  say  the  least 
of  it,  through  the  negligence  of  the  vendors'  agents. 

Solicitors :  Mr.  F.  W.  Denny  ;  Mr.  Devonshire. 
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COOPER  V.  COOPER.  l.  jj. 


Election — Derivative  Interest— NeoU  qf  Kin, 

A  lady,  haying  a  power  of  appointment  over  the  reversion  expectant  on 
her  own  decease  in  a  trust  fund  in  favour  of  any  of  her  issue,  to  he  executed 
hefore  her  children  had  all  attained  twenty-five,  made  within  that  period 
an  appointment  hy  deed  among  her  three  sons  equally.  By  her  will]  and 
codicils  ahe  purported  to  appoint  the  fund  to  her  eldest  son ;  and  one  of  her 
sons  hariug  died  intestate,  she  gave  henefits  out  of  her  own  property  to  her 
other  aorviving  son  and  the  children  of  the  deceased  son.  All  her  children 
attained  twenty-five  in  her  lifetime.  It  having  heen  decided  that  the  fund 
helonged  to  the  two  surviving  sons,  and  the  estate  of  the  deceased  son, 
according  to  the  appointment  hy  deed,  the  eldest  son  filed  his  hill  to  put  his 
surviving  hzother  and  the  children  of  his  deceased  hrother  to  their  election. 
It  was  not  shewn  whether,  at  the  time  of  the  death  of  the  testatrix,  the 
estate  of  the  deceased  sou  had  heen  wound  up ;  hut  it  ultimately  hecame 
unnecessary  to  resort  to  his  interest  in  the  fund  in  question  for  payment  of 
his  debts : — 

H^d  (reversing  the  decision  of  Stuart^  ^•C.)}  that  not  only  the  surviving 
younger  son,  hut  the  children  of  the  deceased  hrother  were  put  to  their  elec- 
tion ;  hut  that,  if  the  debts  of  the  deceased  son  had  not  all  heen  paid  at  the 
death  of  the  testatrix,''an  apportioned  part  of  them  ought  to  have  come  out  of 
the  fund. 

OrieseH  v.  Swinhoe  (1)  explained. 

xJBIS  was  an  appeal  by  the  Plaintiffs  from  a  decision  of  Yice- 
Chancellor  Stuart. 

W.  E.  Cooper  J  by  will,  dated  the  80th  of  May,  1840,  gave  an 
estate,  called  PaMs  HiU,  to  trustees  in  trnst  for  his  wife  Hofmah 
Cooper  for  life,  and  after  her  death  upon  the  trusts  declared  con- 
cerning his  residuary  real  and  personal  estate.  These  trusts 
were  (subject  to  certain  provisions  for  the  widow)  to  sell  and  hold 
the  proceeds  in  trust  for  all  or  any  one  or  more  of  his  children, 
grandchildren,  and  issue  respectively,  to  be  bom  prior  to  such 
appointment)  in  such  manner  and  form  as  his  wife,  before  each  and 
every  of  his  children  should  have  attained  the  age  of  twenty-five 
years  or  died  under  that  age,  should,  by  any  deed  or  instrument  in 
writing  to  be  sealed  and  delivered  by  her  in  the  presence  of  two 
witnesses,  appoint,  and  in  default  of  appointment,  on  the  trusts 
therein  mentioned. 

(1)  Law  Rep.  7  Eq.  291. 
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L.  JJ.  The  testator  left  three  children,  W,  Benry  Cooper  (who  was  the 
1870        Plaintiff )y  Bchnd  Edward  Cooper,  and  Frederick  J.  Cooper. 
Cooper         On  Hie  5th  of  April,  1841,  Mrs.  Cooper  made  an  appointment 
CooPKB      ^y  deed,  by  which,  after  providing  certain  sums  for  her  three  sons, 
she  appointed  the  residue  of  the  trust  funds,  including  the  pro- 
ceeds of  Pain's  HiU,  to  her  three  sons  equally  on  their  attaining 
twenty-one,  and  reserved  a  power  of  revocation  and  new  appoint- 
ment. 

On  the  10th  of  April,  1841,  Mrs.  Cooper  made  a  will,  by  which 
she  ^'  gave  and  appointed  "  Paints  HiU  to  the  Plaintiff  absolutely. 
At  this  time  her  sons  were  living,  and  had  not  all  attained  twenty- 
five.  By  a  subsequent  codicil  she  gave  her  residuary  property 
equally  to  her  three  sons. 

Bcland  E.  Cooper  died  in  1858  intestate,  leaving  children ;  after 
which  Mrs.  Cooper ,  by  a  codicil,  gave  two-thirds  of  that  share  of 
her  residuary  estate  which  had  been  intended  for  him  to  his  children, 
and  the  other  third  of  that  share  to  her  two  surviving  sons. 

Mrs.  Cooper  died  in  1863,  and  all  her  sons  had  attained  twenty- 
five  in  her  lifetime. 

After  her  death  it  was  decided,  in  a  suit  of  Cooper  v.  Martin  (1), 
that,  as  Mrs.  Cooper^s  children  had  all  attained  twenty-five  before 
her  will  came  into  operation,  the  appointment  therein  expressed  to 
be  made  of  Paivlz  HiU  was  inoperative,  and  that  the  proceeds  of 
sale  belonged  in  thirds  under  the  deed  to  the  Plaintiff,  Frederick 
J.  Cooper y  and  the  estate  of  Bcland  Cooper. 

The  Plaintiff  then  filed  this  bill  to  put  F.  J.  Cooper  and  the 
children  of  Bcland  Cooper  to  their  election,  and,  if  necessary,  to 
have  Mrs.  Cooper^s  estate  administered.  It  did  not  appear  whether, 
at  the  time  of  Mrs.  Cooper^s  death,  the  estate  of  Bcland  Cooper 
had  not  been  wound  up,  but  ultimately  it  proved  unnecessary  to 
resort  to  his  reversionary  interest  in  the  proceeds  of  Pain*8  HiU  for 
payment  of  his  debts.  Vice-Chancellor  Stuart  having  decided  (2) 
that  there  was  no  case  of  election,  the  Plaintiff  appealed. 

92  "^""^A^^^^*  tion  to  this  case.    In  order  to  raise  a 

(2)  1870.  Feb.  28.  ^^^  ^^  election  there  must  he  an  at- 

SiR  J.  Stuart,  V.C.  : —  tempted  disposition  of  property  over 

There  seems  to  he  insuperable  diffi-      which  the  testator  has  no  disposing 

culties  in  applying  the  doctrine  of  elec-      power,  and  a  disposition  of  property  of 
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Mr.  Oreene,  Q.C.,  Mr.  Bristowe^  Q.C.,  and  Mr.  Kekewich,  for  the 
Appellant : — 

The  general  rules  of  election  are  laid  down  in  Ingram  v.  Ingram^ 
cited  in  Kirhhamyf.  Smith  {I),  TheHussany.  Woodford  (2),  Whistler 
V.  Websier  (3),  and  Birmingham  v.  Kirwan  (4),  all  which  cases  sup- 
port the  Appellant's  case.  Crrissdl  v.  Swinhoe  (5)  went  on  the  ground 
that,  when  the  will  came  into  effect,  the  property  of  which  the 
will  affected  to  dispose  belonged  to  -4.,  and  that  5.,  who  received 
benefits  under  the  will,  and  was  sought  to  be  put  to  his  election, 
only  acquired  the  property  subsequently  by  derivative  title.  Here, 
when  the  will  came  into  operation,  JS.  Cooper's  children  were 


L.JJ. 

1870 


hiB  own  on  SDcli  a  footing;  as  shews 
that  be  considered  himself  to  have 
power  to  dispose  of  the  fonner  pro- 
perty. Here  there  is  no  gift  of  pro- 
perty which  did  not  belong  to  the 
testatrix.  There  is,  however,  an  at- 
tempted appointment ;  and  it  has  been 
argued,  on  the  authority  of  WhixtUr  v. 
W^mter  (2  Ves.  367),  and  cases  of 
that  dasB,  that  an  invalid  appointment 
stands  on  the  same  footing  for  the  por- 
poee  of  election  as  an  attempt  to  give 
propel  ty  which  did  not  belong  to  the 
testator.  Bat  in  all  those  cases  the 
qaestioa  was  between  the  persons  in 
whose  favour  the  invalid  appointment 
was  made  and  persons  claiming  in 
default  of  appointment  who  received 
other  benefits  under  the  will,  and  the 
case  of  election  arose  by  reason  of  there 
being  two  gifts  nnder  the  same  instru- 
ment, one  valid  and  the  other  invalid, 
and  upon  the  presumption  that  the 
valid  gift  was  made  only  on  the  footing 
that  the  invalid  gift  would  take  effect. 
That  principle  appears  to  me  to  have 
no  application  to  a  case  where  the  ques- 
tion arises  between  a  person  claiming 
under  an  invalid  appointment  and  other 
persons  claiming  under  the  will.  But 
this  is  not  the  only  nor  the  greatest 
difficulty.  The  whole  doctrine  of  elec- 
tion rests  upon  this,  that  the  testator 

VouVI. 


gives  his  own  property  upon  the  foot- 
ing that  the  other  property  which  he 
has  attempted  to  deal  with,  althou(;h 
the  property  of  another,  can  be  dealt 
with  as  his  own  property.  But  in  the 
present  case  the  invalid  appointment 
does  not  stand  alone ;  there  hod  been  a 
previous  appointment,  which  the  Court 
has  held  to  be  valid.  There  were, 
therefore,  two  intentions,  one  properly 
expressed,  and  the  other  improperly 
expressed ;  and  it  seems  to  me  impos- 
sible that  the  Court,  after  giving  effect 
to  the  one  properly  expressed,  should 
go  on  to  give  effect,  by  the  doctrine  of 
election,  to  the  one  improperly  ex- 
pressed. There  is  also  this  further 
diflSculty:  The  Plaintiff  comes  upon 
an  invalid  appointment  to  disturb  a 
valid  one;  and  while  wishing  to  dis- 
turb the  valid  appointment,  he  seeks 
also  to  take  a  benefit  under  it.  He 
cannot  be  permitted  to  approbate  and 
reprobate — to  say  that  he  will  take 
under  the  valid  appointment,  and  also 
under  the  appointment  inconsistent 
with  it.  There  must  be  a  declaration 
that  no  case  of  election  is  raised. 

(1)  1  Ves.  Sen.  268,  259. 

(2)  13  Ves.  209,  220. 

(3)  2  Ibid.  367. 

(4)  2  Sch.  &  Lef.  444. 

(5)  Law  Rep.  7  Eq.  291/ 
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L.  jj.  entitled  to  the  share  which  had  been  appointed  to  him  by  deed, 

1870  and  the  ordinary  rule  applies.     Wodridge  v.  Woolridge  (1)  turns 

^^i^  on  the  peculiar  doctrine  applicable  to  powers  where  the  testator 
*^  does  not  give  any  property  of  his  own.  In  Howdls  v.  Jenkins  (2) 
election,  in  a  case  like  the  present,'  was  taken  for  granted. 

Mr.  SpringaU  Thompson^  for  Frederick  John  Cooper^  submitted 
to  being  put  to  his  election. 

Sir  BounddL  Palmer,  Q.C.,  and  Mr.  BawUneen,  for  the  children 
of  Boland  Cooper : — 

The  cases  cited  on  the  other  side,  except  ChrisseHl  v.  Swinhoe  (3), 
only  set  forth  the  general  principle,  which  is  not  in  dispute,  that  a 
person  taking  a  benefit  under  a  will  cannot  lay  claim  to  anything 
which  purports  to  be  given  by  the  will  to  somebody  else.  To  see 
whether  this  applies,  we  must  see  whether  the  person  is  claiming 
the  specific  thing  which  the  will  purports  to  give  away  from  him. 
Here  the  children  of  Boland  Cooper  take  shares  in  his  residuary 
personal  estate,  but  they  have  no  claims  to  any  specific  part  of  it. 
If  there  were  large  debts,  the  administrator  could  apply  this  interest 
in  payment  of  them,  and  they  could  not  complain. 

[The  LoBD  Justice  Mellish  : — Suppose  just  before  the  death  of 
the  testator  the  administrator  had  wound  up  Boland  Cooper*B  estate 
and  handed  over  the  balance  ?] 

That  would  raise  a  different  question.  If  the  estate  had  been 
wound  up,  and  this  interest  in  PaMs  HiU  had  been  assigned  to  the 
children,  they  probably  must  have  elected;  but  all  their  right 
at  the  death  of  the  testatrix  was  to  have  their  father's  estate 
administered. 

[The  LoBD  Justice  Mellish  : — As  regards  liability  to  debts» 
suppose  an  estate  devised  to  trustees  in  trust  to  pay  debts,  and 
subject  thereto  for  A.  B.  Do  you  say  that  A.  B.  would  not  have 
such  an  interest  in  the  estate  that  he  would  have  to  elect  ?] 

That  is  a  clear  case  of  specific  interest.  Here  the  father's  estate 
cannot  be  put  to  its  election,  and  the  children  have  no  specific 

(I)  Joh.  63,  69.  (2)  2  J.  &  H.  706. 

(8)  Law  Bep.  7  Eq.  291. 


Nor.  14,    Sir  W.  M.  James,  L,  J. : — 

The  facts  of  tliis  case  are  few  and  undisputed,  and  may  be  thus 
shortly  stated : 

A  lady,  having  a  power  of  appointment  during  a  limited  time 
in  ffiiYOur  of  any  of  her  issue  over  (amongst  other  property)  the 
proceeds  of  an  estate,  called  FairCs  SiU,  directed  to  be  sold,  makes 
within  that  time  an  appointment  by  deed,  which  includes  such 
proceeds,  in  favour  of  all  her  three  children. 

The  lady  suryived  the  time  during  which  she  could  exercise  such 
power,  and  after  her  death  it  appeared  that  by  her  testamentary 
dispositions  she,  notwithstanding  the  appointment  so  made  by  her, 
had  devised  PoMa  EiU  to  her  eldest  son  by  these  words :  *^  I  give 
and  appoint,"  and  she  gave  all  the  residue  of  her  property  between 
her  three  children  equally  ;  and  one  of  her  children,  BoIomA 
Edward^  having  predeceased  her,  she,  by  a  codicil,  gave  to  his 
children  the  greater  part  of  the  bequest  intended  for  him. 

The  gift  and  appointment  so  made  were  held  inoperative,  and  it 
was  decided  that  the  proceeds  of  PaitCs  EiU  belonged,  under  the 
appointment  by  deed,  to  the  two  surviving  children  and  the  estate 

(1)  Law  Rep.  7  Eq.  291.  (2)  2  Ves.  544. 
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interest  in  any  particular  part  of  the  assets.    Suppose  that,  instead       L.  JJ. 
of  being  next  of  kin,  they  had  been  legatees  or  creditors  of  their        1870 
father,  could  it  be  said  that  they  were  bound  to  elect  ?    Yet  in      ooopbb 
that  case  they  would  be  receiving  a  benefit  against  the  will  of  the 
testatrix.  OriaseB  v.  Smhhoe  (1)  supports  our  view,  and  Lady  Cavan 
V.  Pulteney  (2)  is  closely  analogous.    The  yice-Ghancellor  seems  to 
have  thought  that,  as  the  testatrix  had  exhausted  her  power  by 
deed,  an  attempt  to  exercise  it  by  will  was  like  an  attempted  dispo- 
sition by  an  unattested  codicil.    But  the  analogy  does  not  hold, 
the  principle  there  being  that  an  unattested  codicil  cannot  be 
looked  at ;  therefore  there  is  no  election. 

Mr.  F.  Bacon^  for  the  trustees  of  the  settlement. 
Mr.  Greene^  in  reply. 


V. 
COOFEB. 
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L.JJ.      of  the  deceased  child  Boland  Edward,  which  estate,  he  haring^ 
1S70        died  intestate,  belonged  beneficaUj  to  his  childieo  as  his  next 

Coonjt      o^  kin. 

In  this  state  of  things  the  eldest  son  allies  that  a  case  of 
election  arises,  viz^  that  his  brother  and  his  lHt>ther's  children 
mnst  either  allow  the  whole  of  Pains  HiU  to  go  according  to  the- 
will  to  him,  or  mnst  give  np  the  other  benefits  provided  for  them 
by  snch  will.  The  brother  does  not  contest  this.  On  behalf  of 
the  deceased  brother's  children  it  is  contested;  and  thel  Yice^ 
Chancellor  was  of  opinion  that  there  was  no  case  of  election.  He- 
appears  to  have  thought  that  there  was  some  distinction  between 
an  invalid  gift  of  property  which  a  testator  believed  to  be  his  owxk 
and  an  invalid  gift  of  property  which  the  testator  knew  not  to  be 
his  own,  but  which  he  believed  he  had  a  power  of  appointment 
over,  which  he  had  not.  I  am  nnable  to  find  any  authority  or  any 
principle  on  which  to  rest  this  distinction.  It  is  in  both  cases  iik 
substance  a  disposition,  or  an  attempted  disposition,  by  will,  of 
property  over  which  the  testator  has  no  disposing  power.  His. 
Honour  also  appears  to  have  thought  that  a  difficulty  was  created 
by  the  fact  of  the  two  appointments — ^the  first  valid,  the  second 
invalid — and  that  it  was  a  case  of  two  intentions,  one  properly 
expressed,  the  other  improperly  expressed.  I  am  nnable  to  concur 
in  this.  It  is  not  a  question  of  expression  of  intention,  but  a 
question  of  intention.  The  lady  intending  to  appoint  did  in  her 
lifetime  appoint  the  property,  so  as  to  make  it  her  children's. 
She  nevertheless,  by  her  will,  attempts  to  make  a  difierent  dis- 
position ;  that  is  to  say,  she  attempts  and  purports  to  give  by  her 
will  that  which  was  not  hers  but  her  children's.  It  does  not 
appear  to  me  in  any  wise  material  by  what  previous  title  it  had 
become  the  children's.  At  her  death  they  are  found  to  be  the  true 
owners  of  property  disposed  of  by  her,  and  at  the  same  time  they 
are  found  to  be  named  as  objects  of  her  testamentary  bounty.. 
That  seems  to  me  to  state  the  requisites,  and  the  only  requisites 
for  raising  the  obligation  to  elect.  Indeed,  the  view  taken  by 
the  Vice-Chancellor  was  but  faintly,  if  at  all,  pressed  upon  us. 

What  was  pressed  upon  us  was  this,  that  the  children  of  Boland 
Edward  were  not  the  owners  of  the  one-third  of  Pain's  HiU  within 
the  meaning  of  the  rule ;  that  what  they  were  entitled  to  was  not 
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PaitCs  Hill,  or  any  part  of  Paints  Hill  in  specie,  but  a  share  of  the       L.  JJ, 
ultimate  residae,  whatever  that  might  be,  of  the  entire  personal        1870 
-estate  of  the  intestate  in  a  due  course  of  administration ;  that  it      co^n 
vested  not  in  them,  but  in  Roland  Edward's  estate,  and  that  their      qoomi. 
share  was  an  incident  to  that  estate.     In  support  of  that  contention,        -— 
41  decision  of  mine,  when  Vice-Chancellor,  was  much  pressed  upon 
us — GrisseU  v.  Sunnhoe  (1) ;  but  the  decision  there,  whether  right 
-or  wrong,  proceeded  on  the  assumption  that  the  legatee's  title  to 
the  property  did  not  exist  at  the  death,  but  was  a  derivative  title 
tbrongh  the  title  of  another  person  who  was  the  true  owner  at  the 
death  ;   just  as  if  in  this  case  the  children  of  Roland  Edward 
had  been  objects  of  the  testatrix's  bounty,  and  Roland  Edward 
had  Burviyed  the  testatrix,  and  afterwards  the  children  had  suc- 
ceeded benefically  to  his  estate,  including  his  share  of  the  proceeds 
^f  Pain's  Em. 

I  am  of  opinion  that,  for  the  purposes  of  election,  no  distinction 
can  be  drawn  between  personal  estate  and  real  estate,  between 
specific  and  residuary  legatees,  or  between  legatees  and  next  of  kin 
-of  an  intestate.  The  whole  property  of  an  intestate  devolves  bene- 
ficially on  the  next  of  kin,  subject  to  his  debts  and  funeral  and 
testamentary  expenses.  The  fact  that  for  convenience  there  is  an 
-officer,  formerly  of  the  Ordinary,  now  of  the  Court  of  Probate, 
interposed  to  get  in  the  property,  pay  debts,  and  then  distribute, 
<ioes  not  substantially  alter  the  real  beneficial  ownership.  This 
cose  seems  to  me  to  be  exactly  the  same  in  substance  as  if  Roland 
Edward  had  been  entitled  to  Pain's  HUl  as  realty  and  not  as  per- 
sonalty, and  he  had  devised  all  his  property,  real  and  personal,  to 
trustees,  upon  trust  to  sell,  pay  debts,  and  divide  between  his 
children.  In  that  case  I  apprehend  it  would  not  have  been  argued 
that  their  interest  in  Pain's  EtU,  and  their  benefit  under  the  sale, 
would  not  have  been  the  subject  of  election.  I  hold  the  present 
case  to  be  substantially  the  same. 

That  brings  me  to  the  only  other  question.  Is  Pain's  EiU,  for 
the  purpose  of  election,  to  be  considered  as  free  from  the  intestate's 
<lebt8  and  expenses,  or  as  burdened  with  its  proportion  of  them  ? 
I  do  not  know  whether,  in  fact,  that  question  is  very  material  in 
this  particular  case.    But,  in  my  opinion,  that  is  to  be  determined 

(1)  Law  Hep.  7  Eq.  291. 
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Ii.  jj.      according  to  the  state  of  things  at  the  testatrix's  death.    If  at  the- 

1870       testatrix's  death  the  estate  had  been  cleared  of  all  debts,  that 

Qoofgg^     estate  so  cleared  was  what  she  purported  to  give ;  if  it  was  not  so 

aJ^g^     cleared,  I  am  of  opinion  that  it  must  be  considered  as  subject  to- 

— -^       its  rateable  apportionment  of  all  debts  and  charges  then  payable 

out  of  the  general  personal  estate.     I  am  of  opinion  that  the 

declaration  of  the  yice-Ghancellor,  complained  of  by  this  petition 

of  appeal,  is  erroneons,  and  that  the  Appellant  is  entitled  to 

have  sabstituted  the  declaration  sought  by  him.    The  costs  of  all 

parties  must  come  out  of  the  estate ;  and  I  presume  that  there 

will  be  no  difficulty  in  arranging  the  minutes  of  the  decree,  based 

OQL  the  substituted  declaration. 

Sib  G.  Hellish,  L.J.,  concurred. 

Solicitors :  Messrs.  WhUe^  Brotighion^  db  White  ;  Messrs.  Simpson^ 
db  Dimond. 


L.  JJ.  MORDUE  V.  PALMER. 

i^  Arbitration — Award-^Correction  of  Clerical  Error — Costs  as  between  Solicitor 

Nov.  14.  <^^  Cliertt — Laehes^AcquieseeTice, 

An  arbitrator  haying  signed  his  award  ia  functus  officio,  and  cannot  alter 
the  slightest  error  in  it,  even  thoagh  such  error  has  arisen  from  the  mistake 
of  the  clerk  in  copying  the  draft.  The  proper  coarse  in  sach  a  case  is  to 
obtain  an  order  to  refer  the  award  hack  to  the  arbitrator. 

An  arbitrator  made  his  award  on  the  12th  of  November.  His  attention 
having  been  called,  by  the  Plain tifiTs  solicitor,  to  an  accidental  omission  in  it, 
he  signed  a  fresh  award  on  the  2nd  of  December,  which  was  sent  by  the 
Plaintiff's  solicitor  to  the  Defendant  with  a  letter  of  explanation.  The 
Defendant  took  no  notice  of  it  till  the  lOth  of  June,  when  the  Plaintiff 
sought  to  enforce  the  award,  and  he  then  objected  to  its  validity : — 

Heldf  that  the  Defendant  was  entitled  to  treat  the  second  award  as  a 
nullity,  and  that  his  delay  did  not  amount  to  acquiescence  in  its  validity. 

The  decision  of  Bacon,  V.C.,  reversed. 

An  arbitrator,  to  whom  the  matters  at  issue  in  a  suit,  including  the  costs, 
of  the  cause,  have  been  referred  by  the  Court  of  Chancery,  has  power  to- 
award  costs  as  between  solicitor  and  client. 

XHIS  was  an  appeal  from  two  orders  of  Yice-Chancellor  Bacon^ 
made  upon  a  motion  and  cross-motion^  under  the  following  cir- 
cumstances : — 


r. 
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On  the  17th  of  Januarjy  1868,  an  order  was  made  by  consent      L.  JJ. 
leferring  all  matters  in  difference  in  this  cause  between  the  parties       1870 
to  the  arbitrament  and  determination  of  Benry  UdaU,  Esq.,  who     Mobdcb 
was  to  make  his  award  in  writing  on  or  before  the  17th  of  April, 
1868 ;  and  it  was  by  the  like  consent  ordered  that  the  costs  of  the 
caose,   and  of  that  application,  and  of  the  reference    thereby 
directed,  be  in  the  discretion  of  the  arbitrator ;  and  by  the  like 
consent  the  arbitrator  was  to  have  power  from  time  to  time  to 
enlarge  the  time  for  making  his  award  as  he  should  think  fit^ 
and  either  party  was  to  be  at  liberty  to  apply,  without  notice  to 
the  other  party,  that  the  award  might  be  made  an  order  of  this 
Gonrt. 

On  the  9th  of  March,  1868,  the  time  for  making  lus  award  was 
enlarged  by  the  arbitrator  until  the  17th  of  April,  1869.  On  the 
12th  of  Noyember,  1868,  the  arbitrator  made  his  award.  On  the 
23rd  of  Noyember  a  copy  was  applied  for  by  the  Plaintiff's  London 
solicitors,  Messrs.  WiSiamaon,  HiU,  &  Co.,  and  by  them  sent  to 
their  client  in  the  country.  No  copy  of  this  award  was  applied  for 
by,  or  furnished  to,  the  Defendant.  On  the  30th  of  Noyember, 
1868,  Messrs.  Williamson,  HiU,  dt  Co.  receiyed  a  letter  from  the 
country  firm  calling  attention  to  what  they  considered  as  an  error 
in  the  award  with  respect  to  costs.  Messrs.  Williamson  took  their 
letter  to  the  arbitrator,  who,  on  reading  it,  at  once  told  them  that 
he  had  fully  intended  to  give  the  Plaintiff  the  costs  of  the 
reference,  although  these  words  were  not  to  be  found  in  the  award 
signed  by  him  on  the  12th  of  Noyember.  On  the  following  day 
the  arbitrator  stated  that,  upon  consideration,  he  was  of  opinion 
that  he  could  make  another  award  in  lieu  of  that  of  the  12th  of 
Noyember,  accompanied  by  an  explanatory  letter.  Accordingly, 
on  the  2nd  of  December,  1868,  the  arbitrator  signed  an  award 
which  was  identical  wilh  that  of  the  12th  of  Noyember,  with  this 
exception,  that  it  contained  the  words,  '^and  the  costs  of  the 
reference"  omitted  from  the  award  of  the  12th  of  Noyember. 

Mr.  Udall*s  award  was  accompanied  by  the  following  letter, 
dated  the  2nd  of  December,  1869  :— 

"  I  herewith  send  you  my  award  in  this  case,  dated  this  day. 
On  referring  to  the  paper  which  purported  to  be  my  award,  and 
which  I  preyiously  deliyered  to  you,  I  find  that  there  was  an 
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1m  JJ«  omission  in  the  fair  copy  sent  to  be  engrossed  of  the  words,  *  and 
1S70  the  costs  of  the  reference/  before  the  words  '  shall  be  paid  and 
1^^  borne  by  the.  Defendant'  These  omitted  words  were  in  the  draft 
I  settled,  and  I  thought  when  I  purported  to  publish  my  award 
that  they  were  contained  in  the  engrossed  copy.  As  I  find  there 
has  been  this  omission,  I  am  of  opinion  that  I  have  not  made  my 
award  in  this  case  before  the  one  which  I  now  send  to  you.  On 
reading  that  which  you  previously  had  delivered  to  you,  it  will  be 
evident  that,  in  the  absence  of  the  omitted  words,  the  word  *  borne ' 
is  not  applicable  to  any  matter  that  precedes  it. 

'*  If  you  have  served  a  copy  of  that  which  I  had  previously 
delivered,  I  think  you  should  now  serve  a  copy  of  that  which  is  my 
award,  together  with  a  copy  of  this  letter.  If  you  have  not  served 
a  copy,  then  I  think  also  when  you  do  serve  such  copy,  you  should 
also  send  a  copy  of  this  letter,  so  that  the  other  side  may  be 
informed  that  my  award  was  not  made  until  to-day.  Of  course  I 
need  not  point  out,  that  although  I,  in  express  terms,  declared  that 
I  had  disposed  of  all  matters  in  difference,  it  is  evident  upon  the 
face  of  the  paper  writing  that  I  had  not  done  so  if  the  omitted 
words  were  left  out.  I  may  observe  that  the  course  I  have  now 
pursued  is  done  not  only  on  my  own  opinion,  but  also  by  the 
advice  of  a  gentleman  at  the  Equity  Bar.  All  gentlemen  whom  I 
have  spoken  to  are  of  opinion  that,  as  this  was  an  omission  in  the 
copy,  I  had  not  made  my  award  before  the  one  I  now  send,  as  the 
time  for  making  my  award  does  not  expire  until  the  17th  of 
April  in  next  year." 

The  award  and  the  letter  were  both  sent  to  the  Defendant's 
solicitor  on  the  3rd  of  December,  1868.  On  the  18th  of  March, 
1869,  upon  motion  (ex  parte)  by  tlie  Plaintiff,  an  order  was  made 
by  Vice-Chancellor  Janies  that  the'  award  dated  the  2nd  of 
December,  1868,  be  made  an  order  of  this  Court. 

Nothing  further  took  place  until  June,  1870,  when,  on  the 
Plaintiff's  solicitors  proceeding  to  get  the  costs  taxed,  a  letter,  dated 
the  23rd  of  June,  187Q,  was  sent  to  them  by  the  Defendant's  solici- 
tors in  the  country,  asking  them  to  allow  the  taxing  of  the  costs  to 
stand  over  for  a  little,  with  a  view  to  an  arrangement  between  the 
parties. 

Upon  attending  the  taxation  on  the  30th  of  June,  1870,  the 
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Defendant's  agents  for  the  first  time,  objected  to  the  award  of  the 
2nd  of  December. 

Under  these  circumstances  the  Plaintiff  moved  that  the  Defen- 
dant might  be  ordered  to  pay  to  him  the  sum  of  £400  by  the 
award  of  the  2nd  of  December,  1868,  awarded  and  ordered  to  be 
paid  by  the  Defendant  to  the  Plaintiff;  and  that  the  Plaintiff's 
costs  of  suit,  and  his  costs  of  application  for  the  order  of  reference, 
and  of  the  reference,  and  all  other  the  PlaintiflTs  costs  by  the  said 
award  directed  to  be  paid  by  the  Defendant  to  the  Plaintiff, 
might,  pursuant  to  the  said  award,  be  taxed  as  between  solicitor 
and  client,  and  that,  pursuant  to  the  said  award,  the  Defendant 
might  be  ordered  to  pay  to  the  Plaintiff  the  said  costs  when  so 
taxed,  and  also  the  charges  by  the  said  award  directed  to  be  paid 
to  the  Plaintiff  bv  the  Defendant 

This  motion  was  met  by  a  cross-motion  on  behalf  of  the  Defen- 
dant that  the  order  of  Yice-Chancellor  James  of  the  18th  of 
March,  1869  (making  the  award  a  rule  of  Court),  might  be  dis* 
charged,  on  the  ground  that  the  paper  writing,  dated  the  2nd  of 
December,  1868,  was  not  the  true  award  of  Mr.  Vdallt  and  that 
BQch  allied  award  was  made  after  Mr.  TJdall  had  made  a  previous 
award  and  after  communications  with  the  solicitors  or  agents  of 
the  Plaintiff,  in  the  absence  of  the  Defendant  and  his  solicitors 
or  agents.  He  also  objected  to  the  award,  as  giving  costs  as  between 
solicitor  and  client. 

The  Vice-Chancellor  was  of  opinion  that  the  arbitrator  had 
power  to  make  the  new  award,  and  that  he  had  not  exceeded  his 
authority  in  awarding  costs  as  between  solicitor  and  client  (1). 
The  Defendant  appealed  from  this  decision. 
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(1)  1870.  July  22. 

Mb.  Bacon,  V.C.  : — 

All  cases  which  relate  to  awards  are 
of  importance,  because  they  involve 
priociplea  which  are  of  the  utmost 
▼aloe,  and  rules  which  ought  always 
to  be  adhered  to.  In  the  passage  read 
from  BuBsell  on  Arbitration  (p.  132), 
in  which  every  one  of  the  authorities 
whidi  have  been  mentioned  is  found 
and  cited,  those  principles  and  rules 


arc  stated  accurately  and  distinctly. 
The  cases  shew  instances  in  which 
awards  may  be  set  aside  if  an  arbitrator 
has,  after  his  powers  have  expired, 
attempted  to  exercise  those  powers. 
Awards  may  also  be  set  aside  by  reason 
of  impropriety  of  conduct  on  the  part  of 
the  arbitrator  by  communication  with 
parties  on  the  one  side  in  which  the 
othera  did  not  participate;  mid  mid- 
takes  made  by  an  arbitrator,  in  many 
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Mr.  J^,  Q.C.,  and  Mr.  Chiity,  for  the  Appellant : — 

On  the  2nd  of  December  the  award  had  been  already  made  and 
published  by  the  execution  of  the  award  of  the  12th  of  Noyember^ 


cases,  cannot  be  rectified,  at  least  not 
by  the  act  of  the  arbitrator.    The  most 
that  can  be  done  to  rectify  mistakes  in 
matters  of  award  is  by  the  exercise  by 
the  Court  of  its  power  to  remit  the 
matter  back  to  the  arbitrator.    Those 
principles  are  beyond  all  question.  The 
important  question   in    this  case  is, 
whether  any  one  of  them  is  invoWed  in 
the  circumstances  here  existing.  There 
is   a   temptation  no  doubt  held  out 
to  the  Ck>urt,  and  a  very  strong  one, 
to  decide  this  case  only  on  the  point  of 
time,  but  I  do  not  think,  after  having 
listened  to  the  argument  I  have  heard, 
that  I  should  do  well  to  deal  with  it 
only  upon  the  point  of  time.    It  is  said 
that  when  the  arbitrator  had  on  the 
12th  of   November,  1868,  made   his 
award,  his  powers  had  then  expired ; 
there  was  an  end  of  his  function,  and 
it  was  not  in  his  power  to  alter  the  in- 
strument which  he  had  then  executed. 
No  doubt,  in  a  sense,  that  is  true,  and 
it  would  not  have  been  competent  to 
him  to  alter  the  name — as  in  one  of 
the  cases  which  has  been  referred  to— 
from  Plaintiff  to  Defendant,  because 
the  Court,  which  is  to  decide  on  the 
question  whenever  it  is  raised,  would 
have  no  means  of  knowing  whether  the 
alteration  |which  he  desired  to  make 
was  from  some  subsequently  exercised 
act  of  judgment  by  him,  or  whether  it 
was  a  mere  mistake,  and  it  would  be 
impossible  to  have  satisfactory  evidence 
upon   that   subject.     But   the   facts 
here  are,  that  having  made  his  award, 
having  in  one  sense,  therefore,  to  that 
extent  discharged  his  function,  he  is 
reminded  that  there  is  something  upon 
the  face  of  the  award  which  appears  to 
be  omitted.    He  looks  to  his  own  draft, 


he  finds  that  his  draft  has  been  mis- 
copied.  There  is  no  mistake  on  his 
part,  no  subsequent  act  of  judgment 
exercised  by  him  ;  but  finding  that  that 
mistake  has  been  made,  and  probably 
not  being  inclined  to  interline  or  alter 
anything  that  was  upon  the  face  of 
that  award,  he  makes  another  award 
in  which  the  mistake  is  not. 

I  should  be  very  unwilling  to  have  it 
understood  that  I  call  in  question  any 
of  the  wellnaettled  principles  that  have 
been  referred  to  as  to  the  validity  of 
awards,  and  their  invalidity  by  reason 
of  alterations  made  in  the  award  after 
the    arbitrator's   power   has    expired, 
or  the  mischievous  consequences  that 
may  ensue  from  communications  by 
one  party  behind  the  beck  of  the  other 
with  an  arbitrator.    Nothing  is  further 
from  my  intention  than  to  do  sa    I 
admit,  without  hesitation,  the  autho- 
rity of  all  the  cases  that  have  been  re- 
ferred to  on  behalf  of  the  Defendant, 
and  that  the  passage  referred  to  in 
BuueU  on  Arbitration  (p.  132)  does 
state  distinctly  the  law  applicable  to 
the  subject  of  awards.    But  no  case 
has  been  cited,  nor  am  I  aware  of  any 
case  that  exists,  in  which  it  has  been 
held  that  an  arbitrator  having  made,  I 
do  not  say  a  mistake,  but  having  dis- 
covered that  the  instrument  which  he 
had  executed  was  erroneous — contrary 
to  his  judgment  —  has  not  been  at 
liberty  to  rectify  it. 

That  is  not  in  the  slightest  degree  at 
variance  with  Ward  v.  Dean  (8  B.  & 
Ad.  234),  or  any  other  of  the  cases  that 
have  been  referred  to.  The  Court  was  ' 
there  placed  in  this  difficulty:  How 
can  we  by  possibility  tell  whether  the 
act  subsequently  done  by  the  arbi- 
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in  the  presence  of  and  attested  by  a  witness :  Brooke  v.  MiteheU  (1). 
The  arbitrator  thereupon  was  functus  officio^  and  the  document 
signed  by  him  on  the  2nd  of  December  is  a  mere  piece  of  waste 
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tntor,  in  the  one  oaae  where  he  had 
made  a  miscalciQatioD,  and  in  the 
other  where  he  had  written  Defendant 
for  Plaintiff,  was  a  mistake,  or  an  exer- 
6wt  of  his  judgment:  there  aie  no 
ineaDs  of  ascertaining  that.  Bnt  where 
is  the  authority  for  holding  that  where 
the  means  of  ascertaining  what  is 
called,  and  erxoneonsly  called,  the  mis- 
take, are  distinctly  in  existence,  the 
instrument  in  which  that  which  has 
heen  omitted  is  supplied  is  not  a  per- 
fisetly  Tslid  instmm«it|  where  it  is  no 
extraneous  exeidse  of  the  authority  of 
the  arbitrator,  nothing  done  by  him 
after  his  function  has  expired,  but 
nmply  setting  right  that  in  the  shape 
in  whidi  it  ought  to  have  been  while 
his  powen  were  in  f uU  vigour  ?  No 
such  caae  has  been  referred  to ;  and  no 
such  case,  I  believe,  can  be  found: 
—[His  Honour  then  referred  to  the 
facte  of  the  case,  and  continued  >-']  I 
cannot  perceive  the  slightest  resem- 
blance between  the  case  as  proved  in 
evidence  and  the  cases  referred  to,  and 
properly  referred  tc^  because  they  lay 
down  very  distinct^  valuable,  and  use- 
ful principles.  If  the  arbitrator  had 
died  inunediately  after  he  had  executed 
that  award,  how  it  might  have  been  if, 
upon  the  jurisdiction  which  prevails  in 
this  Court,  a  bill  had  been  filed  to 
rectify  that  award,  and  distinct  evi- 
dence adduced  of  the  draft  in  the  hand- 
writing of  the  arbitrator,  and  the  error 
which  had  been  made  by  omitting 
these  words,  it  is  not  necessary  for  me 
DOW  to  say,  nor  do  I  give  any  opinion : 
at  least  the  question  might  have  been 
io  raised.    But»  upon  the  ^matter  as  it 


now  stands,  in  my  opinion  the  function 
of  the  arbitrator  had  not  expired  when 
his  attention  was  brought  to  the  fact 
that  the  paper  writing  signed  by  him 
did  not  express  his  judgment  I  think 
it  was  competent  for  him  to  make  that 
which  is  called  the  award  of  the  2nd  of 
December,  and  to  make  it  a  valid  and 
binding  award ;  and  though  it  is  not 
absolutely  necessary  for  the  decision  of 
this  caae  to  express  that  opinion,  yet  I 
think  it  right  to  do  so  by  reason  of  the 
argument  that  has  been  urged  before  me, 
and  that  it  may  not  be  supposed  that  I 
have  not  paid  as  much  attention  as  I  am 
able  to  give  to  that  particular  part  of 
the  case.  But  then,  if  that  were  other- 
wise, the  question  of  time  seems  to  me 
to  be  conclusive  beyond  all  doubt.) 

In  December,  1868,  the  Defendant  is 
apprised  that  an  award  has  been  made, 
in  which  are  inserted  words  not  con- 
tained in  the  former  award.  From 
that  time  until  a  very  recent  day  no 
sori;  of  objection  has  been  raised  by  the 
Defendant.  If  it  were  not  limited  by 
the  time  mentioned  in  the  statute  for 
calling  in  question  the  award,  is  it  too 
strong  to  say  that  he  has  adopted  it  ? 
His  silence  amounts  clearly  to  an 
adoption  of  it,  but  his  conduct  does  so 
still  more  distinctly.  [His  Honour  re- 
ferred to  the  letter  from  the  Defendant's 
solicitor  of  the  2drd  of  June,  1870.]  If 
neither  of  the  statutes  (9  &  10  Wm.  3, 
c.  15,  and  Chmmon  Law  Procedure 
Actf  1854),  the  policy  and  meaning  of 
which  are  to  limit  the  time  within 
which  objections  can  be  taken  to  awards 
made  and  communicated  to  the  other 
party,  were  in  question,  I  should  still 
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paper,  and  any  order  based  upon  it  is  a  nullity.  He  is  not  at 
liberty  to  correct  even  a  manifest  error  in  the  calculation  of 
figures  or  any  other  accidental  mistake,  although  the  amendment 
is  made  to  correspond  with  his  original  intention:  Russell  on 
Arbitration  (1) ;  Henfree  v.  Bromley  (2) ;  Irvine  y.  Elnon  (3) ;  Ward 
V.  Dean  (4). 

The  award  is  also  voidable  on  the  ground  of  communications 
having  taken  place  between  the  arbitrator  and  the  Plaintiff  in  the 
absence  of  the  Defendant :  Harvey  v.  Shelton  (5) ;  Milb  v.  Bowyers 
Company  (6). 

It  is  also  bad  on  the  ground  that  the  arbitrator  has  directed  the 
costs  to  be  taxed  as  between  solicitor  and  client,  which  an  arbitra- 
tor, unless  specially  authorized,  has  no  power  to  do :  Whitehead  v. 
Firth  (7) ;  BusseU  on  Arbitration  (8).  In  the  present  case  the 
payment  of  costs  between  solicitor  and  client  was  not  prayed  by 
the  bill 

The  statute  of  9  &  10  Will.  3,  c.  15,  s.  2,  as  to  the  time  within 
which  an  award  may  be  impeached,  does  not  apply,  as  we  are  not 
seeking  to  set  aside  the  award ;  but  we  are  resisting  the  order  of 
the  18th  of  March,  1869,  as  being  based  upon  a  document  which 
is  a  mere  nullity.  There  has  been  no  laches  or  acquiescence  on 
our  part  We  were  entitled  to  treat  the  second  award  as  non- 
existing.  It  was  not  for  us  to  take  any  steps,  but  to  wait  until 
the  Plaintiff  attempted  to  enforce  it :  Smith  v.  WhUm^re  (9). 


say  that  the  time  prevented  the  De- 
fendant from  coming  now  to  set  aside 
the  award  on  which  the  Plaintifif  insists. 
True  it  is  that  the  Defendant's  motion 
is  not  to  set  aside  the  award,  but  to  set 
aside  the  order  of  March,  1869,  as 
haying  been  improperly  made.  Whether 
it  has  been  improperly  made  or  not 
depends  very  much  on  the  substance  of 
the  case ;  but  if  it  is  improperly  made, 
then  merely  setting  aside  the  order 
has  nothing  whatever  to  do  with  the 
cause.  If  the  award  is  invalid,  that 
order  does  not  make  it  more  valid. 
[His  Honour  then  referred  to  the  other 


objections  which  had  been  made  to  the 
award,  which  he  was  of  opiaion  were 
entitled  to  no  weight ;  and  concluded 
by  deciding  that  the  award  was  per- 
fectly valid  and  the  Plaintiff  entitled  to 
enforce  itj. 

(1)  3rd  Ed.  p.  132. 

(2)  6  East,  309. 

(3)  8  Ibid.  64. 

(4)  3  B.  &  Ad.  234. 

(5)  7  Bear.  466. 

(6)  3  K.  &  J.  66, 

(7)  12  East,  166. 

(8)  3rd  Ed.  p.  363. 

(9)  1  H.  &  M.  676. 
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Mr.  Kay^  QC,  and  Mr.  O.  WtUiamson,  for  the  Plaintiflf : —  l.  jj. 

li  the  Defendant  cannot  move  to  set  aside  the  avrard  he  cannot        i^o 
moYe  to  set  aside  the  order  by  which  it  has  been  made  a  mie  of     Mobdue 
Court ;  and  in  any  case  our  right  under  the  award  will  not  be  affected      PAijiM. 

even  if  the  order  of  the  18th  of  March^  1869,  is  set  aside,  as  the  award        

may  be  enforced  although  it  has  not  been  made  a  rule  of  Court, 
and  the  order  was  unnecessary.    Independently  of  the  question  of 
time,  no  valid  objection  can  be  taken  to  the  award.    In  the  cases 
cited  there  was  a  new  and  distinct  act  of  judgment  by  the  arbitra- 
tor after  he  viasfundtis  officio.   Admitting  that  the  arbitrator,  when 
he  lias  once  made  his  award,  cannot  even  correct  a  manifest  error 
upon  the  face  of  it,  the  document  of  the  12th  of  November,  1868, 
was  not  the  arbitrator's  award,  as  by  the  omission,  through  the 
mistake  of  the  clerk,  of  words  which  formed  part  of  his  award,  the 
arbitrator  has  put  his  hand  to  a  document  which  did  not  express 
his  judgment    Senfree  v.  Bromley  (1)  is  in  our  favour,  for  Lord 
EUenbarough  draws  a  distinction  between  that  case  and  the  case  of 
a  mere  mistake.     In   Ward  v.  Dean  (2)  there  was  no  draft  in 
existence  to  shew  the  intention  of  the  arbitrator.    This  is  like  the 
case  of  a  person  executing  a  deed  which  has  been  wrongfully  read 
over  to  him :  the  deed  is  altogether  void  :  Vorley  v,  Cooke  (3). 
Moreover,  the  document  of  the  12th  of  November  was  not  pub- 
lished or  communicated  to  the  Defendant^  and  the  award  of  the 
2nd  of  December  was  the  only  award  made  and  published  by  the 
arbitrator,  and  after  the  explanation  contained  in  the  letter  which 
accompanied  that  award,  the  Defendant  has  been  in  no  way  misled. 
In  any  case,  the  objection  to  the  award  is  most  trivial  and  tech- 
nical ;  for  it  would  have  been  referred  back  to  the  arbitrator  as  a 
matter  of  course  if  the  alteration  had  been  complained  of  at  the 
time:   In  re  Dare  Valley  Railway  Company  (4).    But  now  the 
time  which  has  elapsed  is  a  complete  answer  to  the  Plaintiff's 
application,  either  by  the  9  &  10  Will.  3,  c.  15,  s.  2,  or  by  the 
Common  Law  Procedure  Act,  1854,  s.  9. 

[The  Bespondent's  counsel  were  not  called  on  with  respect  to 
the  other  points.] 

(1)  6  East,  309.  (3)  1  Giff.  230. 

(•i)  3  B.  &  Ad.  2:i4.  (4)  Law  Rep.  6  Eq.  429. 
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L.  JJ.      Sib  W.  M.  Jakes,  LJ.  : — 

l^  In  this  case  the  Vice-Chancellor  granted  the  order  asked  for  by 


MonnnB  the  Respondent,  in  substance  enforcing  the  second  award,  or 
pALMcn.  docnment  purporting  to  be  an  award,  and  refused  the  application 
of  the  present  Appellant  to  set  aside  the  order  making  the  award 
an  order  of  the  Court.  He  gave  no  costs  of  the  application  to 
either  party.  We  do  not  mean  to  interfere  with  the  decision  of 
the  yice-Cbancellor  as  to  the  costs. 

It  appears  to  us  that  the  objection  of  the  Defendant  is  idle  and 
simply  technical,  as  he  must  have  known  from  the  first  that  it  would 
be  set  right  immediately  upon  an  application  to  the  Court  At 
the  same  time  it  is  necessary  that  we  should  abide  by  what  has 
been  decided  by  the  authorities,  and  we  cannot  in  substance  dis- 
tinguish this  case  from  Ward  v.  Dean  (1),  where  the  mistake  was 
as  simply  clerical  as  could  possibly  be  made.  But  even  in  the 
state  of  the  law  as  it  then  existed,  when  the  Courts  had  no  power 
to  rectify  any  mistake  in  an  award,  it  was  thought  a  safe  thing  to 
keep  the  arbitrator  strictly  to  his  award,  and  to  shut  the  door 
against  the  admission  of  evidence  as  to  what  the  arbitrator  in- 
tended to  do,  or  had  omitted  to  do.  It  was  considered  dangerous 
to  admit  anything  but  the  written  document,  which,  once  signed, 
must  stand.  That  decision  was  doubtless  in  the  contemplation  of 
the  Legislature  when  it  passed  the  Common  Law  Procedure  Ad, 
the  provisions  of  which  on  this  subject  have  been  followed  by  the 
Courts  of  Equity.  That  Act  provides  means  of  obviating  any 
mischief  or  injustice  which  might  arise  from  any  slip  or  omission 
of  the  arbitrator.  We  think  it  is  the  safest  plan  to  abide  by  the 
course  there  pointed  out,  so  that  in  case  of  such  a  slip  the  parties 
should  come  to  the  Court  and  let  the  Court  know  all  the  facts, 
and  that  the  act  should  be  done  as  an  act  of  the  Court,  and  not  of 
the  arbitrator,  who  ia  fundus  officio. 

In  the  present  case  the  error  was  the  plainest  and  clearest  of 
aU  mistakes.  That  being  so,  we  think  it  right  to  refer  it  back  to 
Mr.  Udall  to  reconsider  and  redetermine  the  matters  referred  to 
him  in  respect  of  the  mistake  certified  by  him  to  have  been  made 
by  him  in  the  award  of  the  12th  of  November. 

(1)  3  B.  &  Ad.  234. 
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Two  other  points  were  also  argued    In  the  first  place  an  ob-      L.  JJ. 
jection  was  taken  to  the  award  on  the  ground  of  Mr.  UdaU  having        isro 
had  interviews  with  one  of  the  parties  behind  the  back  of  the     m^ue 
other.     I  agree  in  the  extreme  importance  of  preventing  the     p^^-« 

arbitrator  from  receiving  evidence  or  hearing  arguments  in  the        

arbitratioa  in  the  absence  of  one  of  the  parties.  But  in  this  case 
there  was  nothing  more  than  a  communication  from  one  party 
asking  him  vehether  he  had  not  made  a  mistake  in  copying  the 
award.  There  is  no  ground  whatever  for  saying  that  he  was 
induced  to  alter  the  award  by  any  communication  from  either 
party.  If  we  had  thought  that  there  was  any  ground  for  such  a 
charge,  we  should  not  have  referred  the  matter  back  to  him,  but 
to  some  other  person. 

The  other  point  insisted  on  was  that  the  arbitrator  had  no 
power  to  award  costs  as  between  solicitor  and  client  That  is  a 
matter  ^hich,  in  my  opinion,  cannot  make  the  award  void  on  the 
&ce  of  it.  Not  only  the  questions  in  the  suit  were  referred  to 
him,  but  also  the  costs  of  the  suit  and  of  the  award  and  reference. 
He  has  oome  to  the  conclusion,  having  regard  to  the  fiduciary 
relation  between  the  parties,  that  the  costs  should  be  paid  as 
between  solicitor  and  client.  It  is  not  our  duty  to  express  any 
opinion  upon  this  conclusion,  except  that  he  had  jurisdiction  to 
make  it,  and  that  his  decision  is  final. 

Both  the  orders  appealed  from  must  be  discharged  without  costs, 
and  the  matter  must  be  referred  back  to  the  arbitrator. 

Sir  G.  Mbllish,  L.J. : — 

I  am  of  the  same  opinion.  I  think  the  result  of  the  cases  at  law 
18,  that  when  an  arbitrator  has  signed  a  document  as  and  for  his 
award,  he  is  functus  offieio,  and  he  cannot  of  his  own  authority 
remedy  any  mistake.  I  regret  the  costs  and  delay  which  have 
been  occasioned  in  this  case,  but  I  think  it  is  right  that  in  all 
such  cases  the  parties  should  come  to  the  Court  to  remedy  the 
mistake. 

I  think  it  is  also  clear  that  the  Defendant  has  done  nothing  to 
waive  the  objection.  It  is  an  objection  which  could  not  be  waived 
except  by  something  from  which  you  could  infer  an  agreement  by 
the  Defendant  to  accept  this  as  a  valid  award.    I  can  see  no  such 
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agreement  here :  there  is  nothing  except  Mr.  UdaJTs  letter ;  and 
I  cannot  understand  how  a  party,  by  not  answering  that  letter,  can 
be  considered  os  consenting  to  treat  a  document  as^  binding  which 
by  law  was  not  binding. 

I  also  agree  as  to  the  question  respecting  the  costs.  The  Common 
Law  Courts  have  no  power  to  give  costs  between  solicitor  and 
client,  and  therefore,  when  there  is  a  reference,  the  arbitrator 
cannot  give  any  other  than  costs  between  party  and  party.  But 
it  is  otherwise  with  Courts  of  Equity ;  and  I  therefore  think  that, 
when  a  reference  as  to  costs  is  made  by  a  Court  of  Equity,  the 
Court  gives  the  arbitrator  jurisdiction  to  award  costs  as  between 
solicitor  and  client  if  he  shall  think  fit. 

Solicitors  for  the  Appellant :  Messrs.  Shum  d  Crossman. 
Solicitors  for  the  Bespondent :  Messrs.  Williamson,  Em,  &  Co. 
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DICCONSON  V.  TALBOT. 

Power  of  Sale  and  Exdiange — Trustee — Purchase  by  Tenant  for  Life- 

Ckmcealment. 


A  tenant  for  life  of  settled  estates  made  an  arrangement  with  a  neighbour- 
ing landowner  for  an  exchange,  subject  to  certain  special  terms  as  to  the 
mines.  This  was  intended  to  be  carried  into  effect  by  the  tmstees  of  the 
settlement,  who  had  a  power  of  sale  and  exchange  exeruiseable  at  the  request 
of  the  tenant  for  life,  and  the  trustees  agreed  to  do  so ;  but,  owing  to  the  terms 
as  to  the  mines,  they  could  not  safely  effect  the  exchange  under  the  power, 
and  the  tenant  for  life  proposed  that  he  should  buy  the  property  which  was 
to  have  been  given  in  exchange,  and  effect  the  exchange  himselt  He  accord- 
ingly  bought  the  property,  paid  the  price,  and  afterwards  made  the  exchange 
as  owner  in  fee.  Another  similar  transaction  took  place  as  to  another  pro- 
perty, and  the  tenant  for  life  stated  to  the  trustees,  as  an  inducement  to  sell  to 
him,  that  the  acquisition  of  the  property  which  he  was  going  to  take  in  ex- 
change for  it,  and  which  was  between  the  settled  estate  and  a  railway,  would 
give  the  mines  on  the  settled  property  access  to  the  railway.  After  the  death 
of  the  tenant  for  life  the  remainderman  filed  his  bill  against  the  representa- 
tives of  the  trustees  and  the  devisees  of  the  tenant  for  life,  impeaching  the 
sales  to  the  tenant  for  life,  alleging  that  they  were  made  at  an  undervalue; 
that  the  tenant  for  life  had  concealed  from  the  trustees  the  value  of  the  mines 
under  the  first  property ;  and  claiming  to  have  the  properties  which  had 
been  taken  in  exchange  brought  into  settlement  on  the  ground  that  the  salea 
were  colourable,  and  only  intended  as  an  indirect  way  of  effecting  exchanges ; 
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or,  at  all  events,  that  the  settled  estates  might  have  a  way-leave  over  the       L.  JJ. 
property  acquired  on  the  second  exchange.  -^^q 

The  Court  was  satisfied,  on  the  evidence,  that  there  had  been  no  concealment,         w^vw 
and  that  the  tenant  for  life  had  given  a  fair  price : —  Diocoiwo» 

Hdd  (affirming  the  decision  of  Stitart^  ^'C.),  that  as  a  tenant  for  life,  though       tauiot 

his  consent  be  requisite  to  the  exercise  of  a  power  of  sale,  stands  in  no  fidu-         * 

ciary  position  towards  the  remainderman,  and  is  as  free  as  any  one  else  to  buy 
from  the  trustees,  a  sale  to  him  cannot  be  impeached  on  the  ground  of  the 
purposes  for  which  he  buys,  his  motives  being  immaterial  to  the  trustees, 
provided  they  sell  on  terms  advantageous  to  the  estate. 

Whether  a  tenant  for  life  purchasing  from  the  trustees  is  not  in  a  different 
position  from  a  stranger  as  regards  obligations  to  communicate  what  he  knows 
as  to  the  value  of  the  property,  qumre : 

Edd,  further,  that  the  statement  by  the  tenant  for  life  as  to  the  access  to 
the  mines  was  a  correct  statement  of  a  fact,  and  not  a  representation  that  the 
owners  of  the  settled  estates  should  have  a  perpetual  way-leave  over  the 
property  taken  in  exchange. 

J.  HIS  was  an  appeal  from  a  decree  of  Vice^haneellor  Stuart, 
•dismissing  the  bill,  except  so  far  as  related  to  the  taking  certain 
^accounts. 

Under  a  settlement^  an  estate  called  the  Wrightinffton  estate  was 
limited  to  Charles  8eari$brick  and  his  assigns  for  life,  without 
impeachment  of  waste,  vriih  remainder  to  trustees  to  preserve  con- 
tingent remainders,  with  remainder  to  the  first  and  other  sons  of  • 
^Charles  SearMriek  saooessively  in  tail  male,  with  remainder  to  his 
daughters  in  tail,  with  divers  remainders  over.  The  settlement 
contained  powers  of  leasing  for  agricultural,  building,  and  mining 
purposes,  and  a  power  to  trustees, ''  at  the  request "  of  any  person 
•of  full  age  who  was  in  actual  possession  of  the  estate,  to  sell  or 
•exdiange  in  the  usual  way. 

In  1844  negotiations  took  place  between  Charles  Seariebriek  and 
Earl  BalearreSf  with  a  view  to  an  exchange  of  a  property  called 
JBotUing  Wood,  which  was  part  of  the  Wrtghiington  estate,  and 
contained  about  thirty  acres,  for  an  equal  amount  of  land  belong- 
ing to  the  Earl ;  and  on  the  14th  of  November,  1844,  the  agents  of 
Charles  ScariAriek  and  of  the  Earl  signed  an  agreement  for  such 
exchange,  the  mines  under  each  property  being  reserved.  It 
was  intended  that  the  trustees  should  carry  this  exchange  into 
.  efiect  under  their  powers.  After  this,  it  was  proposed  to  exchange 
the  lands  with  the  mines,  but  subject  to  some  special  conditions 
which  amounted  to  a  partial  reservation  of  the  mines.      The 
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agreement  here :  there  is  nothing  except  Mr.  TJAaSXz  letter ;  and 
I  cannot  understand  how  a  party,  by  not  answering  that  letter,  can 
be  considered  os  consenting  to  treat  a  document  as^  binding  which 
by  law  was  not  binding. 

I  also  agi*ee  as  to  the  question  respecting  the  costs.  The  Common 
Law  Courts  have  no  power  to  give  costs  between  solicitor  and 
client,  and  therefore,  when  there  is  a  reference,  the  arbitrator 
cannot  give  any  other  than  costs  between  party  and  party.  But 
it  is  otherwise  with  Courts  of  Equity ;  and  I  therefore  think  that, 
when  a  reference  as  to  costs  is  made  by  a  Court  of  Equity,  the 
Court  gives  the  arbitrator  jurisdiction  to  award  costs  as  between 
solicitor  and  client  if  he  shall  think  fit. 

Solicitors  for  the  Appellant :  Messrs.  Shum  d  Crossman. 
Solicitors  for  the  Bespondent :  Messrs.  Williamson,  EiU,  dt  Co. 


L.JJ. 
1870 

Nov,  10, 15. 


DICCONSON  V.  TALBOT. 

Power  o/Sdle  and  Exdiange — Trustee — Purchase  by  Tenant  for  Life — 

Concealment 

A  tenant  for  life  of  settled  estates  made  an  arrangement  with  a  neighbour- 
ing landowner  for  an  exchange,  subject  to  certain  special  terms  as  to  the 
mines.  This  was  intended  to  be  carried  into  effect  by  the  trustees  of  the 
settlement,  who  had  a  power  of  sale  and  exchange  exerciseable  at  the  request 
of  the  tenant  for  life,  and  the  trustees  agreed  to  do  so ;  but,  owing  to  the  terms 
as  to  the  mines,  they  could  not  safely  effect  the  exchange  under  the  power, 
and  the  tenant  for  life  proposed  that  he  should  buy  the  property  which  was 
to  have  been  given  in  exchange,  and  effect  the  exchange  himseUl  He  accord- 
ingly bought  the  property,  paid  the  price,  and  afterwards  made  the  exchange 
as  owner  in  fee.  Another  similar  transaction  took  place  as  to  another  pro- 
perty, and  the  tenant  for  life  stated  to  the  trustees,  as  an  inducement  to  sell  to 
him,  that  the  acquisition  of  the  property  which  he  was  gdng  to  take  in  ex- 
change for  it,  and  which  was  between  the  settled  estate  and  a  railway,  would 
give  the  mines  on  the  settled  property  access  to  the  railway.  After  the  death 
of  the  tenant  for  life  the  remainderman  filed  his  bill  against  the  representa- 
lives  of  the  trustees  and  the  deyiaees  of  the  tenant  for  life,  impeaching  the 
sales  to  the  tenant  for  life,  alleging  that  they  were  made  at  an  undervalue ; 
that  the  tenant  for  life  had  concealed  from  the  trustees  the  value  of  the  minea 
under  the  first  property ;  and  claiming  to  have  the  properties  which  had 
been  taken  in  exchange  brought  into  settlement  on.  the  ground  that  the  salea 
were  colourable,  and  only  intended  as  an  indirect  way  of  effecting  exchanges ; 
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or,  at  all  events,  that  the  settled  estates  might  have  a  way-leave  over  the       L.  JJ. 
piY^ertj  acquired  on  the  second  exchange.  Igi^Q 

The  Court  was  satisfied,  on  the  evidence,  that  there  had  hoen  no  concealment,         v^vw 
and  that  the  tenant  for  life  had  given  a  fair  price : —  Dkxootoh 

Hdd  (affirming  the  decision  of  Stuart^  V.C),  that  as  a  tenant  for  life,  though       Talbot 

his  consent  be  reqnisite  to  the  exercise  of  a  power  of  sale,  stands  in  no  fidu-         ^ * 

ciary  position  towards  the  remainderman,  and  is  as  free  as  any  one  else  to  buy 
from  the  trustees,  a  sale  to  him  cannot  be  impeached  on  the  ground  of  the 
purposes  for  which  he  buys,  his  motives  being  immaterial  to  the  trustees, 
provided  they  sell  on  terms  advantageous  to  the  estate. 

Whether  a  tenant  for  life  purchasing  from  the  trustees  is  not  in  a  different 
position  from  a  stranger  as  regards  obligations  to  communicate  what  he  knows 
as  to  the  value  of  the  property,  qtuere : 

Eddy  further,  that  the  statement  by  the  tenant  for  life  as  to  the  access  to 
the  mines  was  a  correct  statement  of  a  fact,  and  not  a  representation  that  the 
owners  of  the  settled  estates  should  have  a  perpetual  way-leave  over  the 
property  taken  in  exchange. 

IHIS  was  an  appeal  from  a  decree  of  Vice-Chancellor  Stuart^ 
-diamiasing  the  bill,  except  so  far  as  related  to  the  taking  certain 
^tfxx)nnt8. 

Under  a  settlement,  an  estate  called  the  WrightingUm  estate  was 
limited  to  Charles  Seaiisbrich  and  liis  assigns  for  life,  without 
impeachment  of  waste,  with  remainder  to  trustees  to  preserve  con- 
tingent remainders,  with  remainder  to  the  first  and  other  sons  of  • 
^Charles  ScariAricTc  successively  in  tail  male,  with  remainder  to  his 
daughters  in  tail,  with  divers  remainders  over.  The  settlement 
contained  powers  of  leasing  for  agricultural,  building,  and  mining 
purposes,  and  a  power  to  trustees,  '^  at  the  request "  of  any  person 
of  fnll  age  who  was  in  actual  possession  of  the  estate,  to  sell  or 
exchange  in  the  usual  way. 

In  1844  negotiations  took  place  between  Charles  ScariAriek  and 
Earl  Balearres,  with  a  view  to  an  exchange  of  a  property  called 
BMing  Woody  which  was  part  of  the  Wrtghtington  estate,  and 
contained  about  thirty  acres,  for  an  equal  amount  of  land  belong- 
ing to  Uie  Earl ;  and  on  the  14th  of  November,  1844,  the  agents  of 
Charles  ScariArick  and  of  the  Earl  signed  an  agreement  for  such 
exchange,  the  mines  under  each  property  being  reserved.  It 
was  intended  that  the  trustees  sliould  carry  this  exchange  into 
effect  under  their  powers.  After  this,  it  was  proposed  to  exchange 
the  lands  with  the  mines,  but  subject  to  some  special  conditions 
which  amounted  to  a  partial  reservation  of  the  mines. ,     The 
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L.JJ.      tmstees   of  the   Scarisibriek  settlement  thought  this  exchange 

1870        desirable,  but  it  was  found  that  there  were  legal  difficulties  in  the 

jhooasBos    ^*y»  arising  out  of  the  reservation  as  to  mines,  and  ultimately,  in 

^▲uBc        1850,  C.  ScaruMek  proposed  that  he  should  purchase  the  BotUin^ 

—        Wood  property,  and  he  oflTered  to  give  £300  per  Cheshire  acre  and 

pay  for  farm-buildings  and  timber.    The  price  ascertained  on  this 

footing  was  £4666  5d.,  which  was  paid  to  the  trustees  in  1851, 

when  the  purchase  was  completed.    C  SeariAriek  then  carried 

into  effect  the  exchange  with  Lord  Balearrea,  who  conveyed  the 

property  which  he  gave  in  exchange  to  (7.  SeariArick  in  fee. 

In  December,  1850,  the  solicitor  of  G.  Scarubrich  wrote  to  the 
solicitor  of  the  trustees  a  letter  to  the  effect  that  the  southerly 
and  south-easterly  portions  of  the  Wrighiingion  estate  contained 
yaluable  mines,  but  that  they  had  been  unproductive  for  want  of 
railway  communication,  though  near  a  railway,  and  that  Mr.  ScariS" 
hriek  was  endeayouring  to  purchase  the  lands  between  the  settled 
estates  and  the  railway  to  open  out  a  market  for  the  coal,  and  had 
bought  some  of  them ;  that  Mr.  Talboi  was  owner  of  an  estate  so 
situate,  which  he  was  willing  to  exchange  for  a  detached  property 
in  Heskm  fonning  part  of  the  settled  estates,  which  was  of  equal 
extent;  but  that,  as  the  Heskin  property  had  no  mines,  Mr.  TaJhot 
proposed  to  reserve  the  mines ;  that  it  was  doubted  whether  such 
an  exchange  was  within  the  powers  of  the  trustees,  and  that  it  was 
proposed  to  obyiate  the  difficulty,  as  in  the  other  case,  by  Mr. 
Searisbriek  buying  the  Heskin  property  from  the  trustees  and  then 
effecting  the  exchange  himself.  The  letter  went  on  to  say :  *^  It 
is  of  importance  to  the  Wrighiingion  property  to  secure  this  com- 
munication to  the  railway,  and  on  that  ground  I  am  desired, 
through  you,  to  ask  the  concurrence  of  the  trustees ;"  and  stated 
that  (7.  Scarisbriek  would  giye  thirty  years'  purchase,  reckoning 
the  rent  at  £3  per  Cheshire  acre,  which  the  writer  stated  was  the 
highest  rent  for  land  in  the  district.  The  trustees  acceded,  the 
purchase  was  completed,  and  the  purchase-money  paid,  after  which 
the  exchange  with  Mr.  TaS)oi  was  carried  into  effect  by  O.  Searis- 
briek,  as  absolute  owner,  the  estate  taken  in  exchange  being 
conyeyed  to  him  in  fee. 

C.  Scarisbriek  died  in  1860,  a  bachelor,  leaving  a  will,  by  which 
he  gave  all  his  real  estate  to  trustees  upon  trusts  which  wholly 
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severed  them  from  tbe  settled  estates.     The  Plaintiff  became  the       L.  JJ. 
owner  of  the  estates  comprised  in  the  settlement.    Both   the        i870 
trustees,  in  whom  the  powers  of  sale  and  exchange  were  Tested,    di^^^^k 
died  before  the  suit.  ^  ^* 

In  1864  the  Plaintiff  filed  his  bill  against  Talbot  and  Part  (the       ' 

tmstees  of  Charles  SMriAricVs  will),  and  against  the  representa- 
tives of  the  trnstees  of  the  Searisbriek  settlement,  praying  for  an 
inquiry  as  to  the  dealings  of  the  tmstees  under  the  power  of  sale 
and  exchange,  and  whether  the  purchases,  sales,  and  exchanges 
made  by  them  were  properly  made ;  and  that  if  it  should  appear 
that  the  sale  of  Bottling  Wood  was  improperly  made,  then  that 
Talbot  and  Part  might  be  decreed  to  convey  to  the  Plaintiff  the 
land  which    (7.    8earid)rieh  received  in    exchange   for  it,   the 
Plaintiff  repaying   the  purchase-money,  less  the  value  of  the 
minerals  already  gotten ;  and  that  the  Plaintiff  might  be  declared 
entitled  to  the  land  received  in  exchange  from  Mr.  Talbot,  and 
that  Talbot  and  Part  might  convey  it  to  him  on  his  relaying  the 
purchase-money  received  by  the  trustees  of  the  settlement  for  the 
EsJnn  property,  or  that  a  right  of  way  for  his  coals  might  be 
secured  to  him  over  such  land ;  and  that  the  representatives  of 
the  trustees  of  the  settlement  might  answer  out  of  the  estates  of 
the  trustees  such  loss  occasioned  by  any  neglect  or  default  of  the 
trustees  as  was  not  made  good  by  Part  and  Talbot,    The  bill 
alleged  the  sale  of  Bottling  Wood  to  have  been  at  an  undervalue. 
In  support  of  this  the  Plaintiff  relied  on  the  fact  that,  in  1848,  a 
Mr.  Patty  a  brother  of  the  Defendant  of  that  name,  had  agreed 
with  (7.  Searisbriek  to  take  a  lease  of  a  portion  of  the  coal  under 
Bottling  Wood  and  other  lands,  at  £70  per  foot  per  acre.     The 
Plaintiff  further  founded  an  equity  on  the  allegation  (which  was 
not  proved)  that  this  circumstance  was  not  made  known  to  the 
trustees.     There  was,  however,  a  want  of  evidence  to  shew  that  the 
property  would  have  fetched  a  higher  price  at  the  time  than 
0.  SearHbrich  gave  for  it.    It  did  not  appear  that  the  trustees  had 
the  property  surveyed,  but  there  was  evidence  that  it  had  been 
purchased  by  the  trustees  from  C.  Searisbriek  about  five  years 
before,  at  a  somewhat  less  price  than  that  which  they  received  for 
it  in  the  transaction  now  in  question. 

As  regards  the  estate  received  in  exchange  from  Mr.  Talbot,  the 
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L.  JX       case  made  by  the  bill  was  founded  on  the  fact  that  the  gaining 

1S70        access  from  the  settled  mines  to  the  railway  had  been  held  out  to 

DI000580H    ^^^  trustees  as  an  inducement  to  concur  in  the  transaction,  and  on 

Taubot      ^^^  allegation  that  the  existence  of  valuable  stone  on  the  Heskin 

property  was  known  to  C.  SeariArick,  and  not  communicated  by 

him  to  the  trustees. 

The  Vice-Chancellor  Siuart  dismissed  the  bill  with  costs,  except 
as  to  80  much  as  asked  the  common  accounts  of  the  dealings  of  the 
trustees  of  the  settlement,  giving  leave  to  the  Plaintiff  to  apply  by 
summons  as  to  the  delivering  up  of  certain  title-deeds. 

Mr.  Oreene,  Q-C,  Mr.  Dickinson,  Q.C.,  and  Mr.  SiddeU,  for  the 
Appellant : — 

We  say  that  the  transactions  here  were  a  fraud  upon  the  power. 
An  exchange  was  intended,  and  the  parties  turned  it  into  a  sale  to 
get  rid  of  a  conveyancing  difiSculty.  Exchange  being  the  object, 
the  transaction  ought  to  be  treated  as  an  exchange,  and  the  pro- 
perty received  in  exchange  ought  to  be  brought  into  settlement. 
Tlien  there  is  evidence  of  undervalue  and  concealment.  Though, 
according  to  Soward  v.  Dueane  (1),  a  tenant  for  life  may  buy  from 
the  trustees,  still  he  is  in  a  fiduciary  position,  and  is  bound  to 
communicate  what  he  knows. 

The  Lord  Justice  James: — How  can  the  two  propositions, 
that  a  man  is  in  a  fiduciary  position  and  that  he  is  at  liberty  to 
buy  the  estate,  stand  together  ? 

Sir  BoundeU  Palmer,  Q.C.,  Mr.  Morgan,  Q.C.,  and  Mr.  Qiarles 
Hall,  for  Talbot  and  Part,  and  Mr.  Karslake,  Q.C.,  and  Mr.  Bosch, 
for  the  other  Defendants,  were  not  called  upon. 

Sib  W.  M.  James,  L.J. : — 

The  Yice-Chancellor  was  ot  opinion  that  the  Plaintiff's  case,  so 
far  as  related  to  the  matters  which  have  been  discussed  before  us, 
failed,  and  he  accordingly  dismissed  that  part  of  the  bill.  I  am 
entirely  of  the  same  opinion,  and,  in  my  judgment,  a  case  with 
less  foundation,  or  more  idle  and  vexatious,  has  seldom  been 
brought  against  the  representatives  of  deceased  trustees.    The  law 

(1)  T.  &  R.  81. 


9. 

Talbot. 
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is  quite  settled  that  where  a  power  of  sale  is  given  to  tnistees,  to  be  L.  JJ. 
exercised  at  the  request  or  with  the  consent  of  the  tenant  for  life,  1870 
the  trustees  may  sell  to  him  as  they  might  to  any  one  else.  Lord  diooombok 
iSSf.  LeanardSy  in  the  third  edition  of  his  Vendors  and  Purchasers, 
published  in  1826,  treats  the  question,  which  he  says  had  formerly 
been  a  considerable  one,  as  having  been  set  at  rest  by  Hotoard  v. 
Ducane  (1),  and  refers  to  the  refusal  of  the  House  of  Lords  to  pass 
a  bill  for  confirming  such  sales,  on  the  ground  that  by  so  doing 
they  would  have  thrown  a  doubt  upon  the  law.  From  1826  till 
now  I  am  not  aware  of  any  attempt  having  been  made  to  unsettle 
the  law  on  this  point.  The  ground  of  the  rule  is,  that  the  power 
of  consenting  to  or  requesting  an  exercise  of  the  power  of  sale  is 
given  to  the  tenant  for  life  for  his  own  benefit,  and  that  he  is  not 
in  a  fiduciary  position  as  to  it.  He  has  therefore  the  same  right 
to  buy  from  the  trustees  that  any  one  else  has.  Then  it  was  said 
that  the  sale  of  the  first  property  was  improper,  because  it  was 
preceded  by  a  negotiation  for  an  exchange  with  Lord  Balcarres. 
This  negotiation  went  off  in  consequence  of  conveyancing  diffi- 
culties. It  is  not  alleged  that  they  were  suggested  as  sham  diffi- 
culties ;  they  appear  to  have  been  suggested  hondjide,  and  to  have 
really  existed.  They  made  it  impossible  to  carry  the  proposed 
exchange  into  effect,  and  it  accordingly  failed.  Here  there  is  a 
new  starting-point.  The  tenant  for  life  says :  '*  I  want  to  accom- 
modate Lord  BcdcarreSy  and  I  propose  to  buy  the  property  which 
yon  intended  to  give  in  exchange."  I  am  not  aware  of  any  rule. 
Act  of  Parliament,  or  decision  that  if  a  person  is  otherwise  entitled 
to  buy  from  his  trustees  he  cannot  buy,  because  his  motive  is  to 
give  a  benefit  to  somebody  else,  though  he  gives  a  fair  price  to  the 
estate.  He  may  say :  *'I  want  to  employ  it  in  a  building  specula- 
tion," or  **  I  want  to  give  it  for  a  church."  I  know  of  no  rule  that 
such  motives  make  the  transaction  improper.  If  the  property  is 
sold  at  a  fiedr  price,  the  purchaser's  motives  for  buying  it  cannot 
affect  the  case. 

It  was  further  urged  that  the  tenant  for  life  had  knowledge 
of  circumstances  affecting  the  value  of  the  estate  which  he  ought 
to  have  communicated.  Possibly — ^indeed,  I  may  say  probably — 
a  tenant  for  life  purchasing  part  of  the  settled  property  may  not 

(1)  'T.  &  R.  81. 


38  CHANGERT  APPEALS.  fL.  B. 

L.  JJ.       be  in  the  same  position  as  a  stranger  as  to  the  obligation  to  com- 

1870       municate  what  he  knows.     He  may^  by  reason  of  his  peculiar 

DioooKfiON    opportunities  of  obtaining  information,  be  under  some  obligation  to 

^  **  communicate  circumstances  which  he  knows,  and  which  he  knows 

Talbot.  ' 

that  the  trustees  do  not  know.    Now,  it  is  said  that  he,  Scarts- 

hriek,  had  agreed  with  Pari  for  a  lease  of  the  mines  under  this 
property,  along  with  other  mines,  and  that  he  did  not  communicate 
tliis  to  the  trustees.  If  his  having  entered  into  that  agreement 
shews  that  the  mines  were  being  developed,  and  he  concealed  it, 
he  concealed  something  which  increased  the  value  of  what  he  was 
giving  up,  for  as  tenant  for  life,  unimpeachable  for  waste,  he  would 
have  had  the  profits  of  the  mines  during  his  life.  So  it  seems  to 
me  that  this  cannot  be  urged  against  him.  [His  Lordship  then 
examined  the  evidence  that  the  sale  was  at  an  undervalue,  and 
stated  it  to  be  insufficient.] 

As  to  the  other  property,  there  was  a  similar  negotiation  for  an 
exchange,  which  failed  owing  to  the  same  conveyancing  diffi- 
culties. The  tenant  for  life  then  says :  "  I  will  buy,  and  then 
effect  the  exchange,  which  will  give  an  access  to  the  mines  under 
the  settled  estate."  It  is  said  then  that  he  was  bound  to  give  that 
right  of  access  for  the  benefit  of  the  persons  entitled  in  remainder 
to  the  settled  estate.  I  am  of  opinion  that  he  was  not  There 
was  no  misrepresentation  as  to  access  being  obtained,  and,  of 
course,  the  only  way  of  making  such  access  available  was  to 
include  a  way-leave  in  the  lease  of  the  mines ;  and  if  the  tenant 
for  life  had,  during  his  life,  granted  a  lease  of  the  mines,  of  course 
he  would  have  included  in  the  lease  a  right  of  access,  which  would 
thus  have  enured  to  the  benefit  of  the  settled  estate.  This,  how- 
ever, is  only  a  question  of  motive,  and  the  motive  is  immaterial  if 
the  purchaser  gave  a  fair  price,  there  being  no  allegation  of  any 
improper  motive  on  the  parts  of  the  trustees. 

Sib  G.  Mellish,  L.J. : — 

I  am  of  the  same  opinion.  Ever  since  Howard  v.  Ducane  (1)  it 
has  been  considered  as  settled  law  that  a  sale  cannot  be  impeached 
merely  on  the  ground  that  the  purchaser  is  a  tenant  for  life  whose 
consent  was  requisite  to  the  sale,  and  we  should  be  doing  wrong  if 

(1)  T.  &  R.  81. 
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we  were  to  throw  the  slightest  doubt  upon  it     The  tenant  for  life      L.  JJ. 
being  in  no  sense  a  trustee  for  the  remaindermen,  what  ground  is       1870 
there  for  impeaching  this  sale  ?    It  is  said,  because  it  was  in  con-    dioooxbon 
temptation  that  there  should  be  an  exchange,  and  the  sale  was  in     .^  ^' 

substitution  for  it,  therefore  the  exchange  should  be  carried  out.       

In  each  case  no  doubt  the  tenant  for  life  intended  hond  fide  to 
effect,  if  possible,  an  exchange  under  the  power.     The  lawyers 
raised  doubts  apparently  hond  fide.    It  is  extraordinary  that  when 
the  scheme  of  an  exchange  was  given  up,  because  it  could  not  be 
<5arried  into  effect,  we  should  now,  because  it  happens  to  be  bene- 
ficial to  the  parties  entitled  in  remainder,  be  called  upon  to  say 
that  an  exchange  must  be  carried  out.    The  parties  did  not  intend 
an  exchange ;  so,  unless  undervalue  be  shewn,  the  Plaintiff  has 
no  case.    The  evidence  does  not,  to  my  mind,  shew  that  there  was 
undervalue.    It  is  said  that  no  valuation  was  made ;  but  the  trus- 
tees had  bought  the  property  only  a  few  years  before.    They  sold 
it  at  a  slight  advance  in  price.    There  is  no  suggestion  that  the 
property  had  in  the  meantime  risen  in  value,  and  I  think  the 
trustees  were  justified  in  dispensing  with  a  valuation.    No  witness 
comes  forward  to  say,  ''  I  know  the  value  of  mines  in  the  neigh- 
bourhood, and  I  say  that  this  property  would  have  fetched  in  1851 
more  than  was  given  for  it.''    The  speculative  evidence  which  has 
been  given  of  the  value  of  the  mines  is  no  evidence  of  what  they 
%vould  fetch  in  the  market.     We  want  to  know  something  more 
than  that  somebody  has  agreed  to  give  a  certain  rent  for  these 
mines  along  with  other  mines.    Before  any  opinion  can  be  formed 
from  that,  we  must  know  the  solvency  of  the  tenant,  the  prospect 
of  the  mines  being  worked  at  a  profit,  and  the  prospect  of  that 
part  of  the  demised  mines  being  worked  within  any  reasonable 
time.     It  is  said  that  the  existence  of  this  lease  was  not  communi- 
cated, but  there  is  no  evidence  to  shew  that  it  was  not ;   and  the 
trustees  being  dead,  it  lies  on  the  person  relying  on  the  fact  of 
non-communication  to  prove  it*    For  anything  we  can  tell,  the 
mines  may  have  been  carefully  valued  when  the  trustees  bought 
The  burden  of  proof  is  on  the  Plaintiff,  and  he  has  failed  to 
discharge  himself  of  it.    It  is  then  urged,  as  to  the  second  pro- 
perty taken  in  exchange,  that  the  tenant  for  life  represented  that 
at  was  desirable  to  get  it^  as  it  would  furnisli  access  to  a  railway  to 
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L.  JJ.       tbe  mines  under  the  settled  estate.    Was  this  a  representation  by 

1S70       tbe  tenant  for  life  that  if  he  bought  this  estate,  and  the  estates- 

DiccoNsox    afterwards  became  separated,  the  settled  estates  should  have  a 

TALiiar      way-leave  ?    Could  anybody  concerned  in  the  transaction  suppose 

that,  because  he  said  that  the  acquisition  of  this  property  would 

give  access  to  the  mines,  he  meant  to  pledge  himself  to  give  a  per- 
petual way-leave  for  the  benefit  of  the  remaindermen,  who  might 
be  distant  relatives,  and  tliat  without  receiving  any  consideration? 
for  it?  Bepresentations  must  be  construed  with  reference  to  the 
circumstances  present  to  the  minds  of  all  the  parties  when  they  are 
made.  Mr.  Scariahrich  was  tenant  for  life,  so  that  there  would  be 
immediate  access.  He  might  have  children ;  and  if  he  had  had  any, 
in  all  probability  there  would  have  been  access  for  ever.  Looking 
at  these  circumstances,  no  one  could  understand  him  to  meaii> 
more  than  that,  in  the  ordinary  course  of  things,  there  would  be 
access.  What  he  said  was  merely  a  true  statement  of  facts,  and 
did  not  involve  any  representation  which  he  was  bound  to  make 
good  to  the  extent  now  sought 

Solicitors:  Messrs.  Ward,  Mills,  d   Witham;  Messrs.  Gregory^, 
Rowcliffes,  it  Bawle;  Messrs.  Walters,  Young,  <&  Co. 
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L.  J  J.  FORESTER  v.  READ. 

1870 

Scandal — Irrelevant  charges  qf  Fraud — Costs, 

A  Plaintiff,  in  a  bill  to  enforoe  against  the  Defendant  an  alleged  agree- 
nicnt  for  the  compromise  of  claims  of  the  Plaintiff  against  the  Defendant  in 
respect  of  certain  accoimts,  charged  the  Defendant  with  various  frauds  in 
respect  of  tbe  accounts,  such  alleged  frauds  being  the  ground  of  the  cUtims- 
includod  in  the  compromise.  The  Plaintiff  having  failed  in  proving  the 
agreement,  and  his  bill  being  dismissed  with  costs,  he  was  ordered  to  pay  the 
Defendant's  costs  so  far  as  they  had  been  increased  by  the  irrelevant  charges, 
of  fraud  as  between  solicitor  and  client. 

L  HIS  was  an  appeal  by  the  Defendant  from  a  decree  of  Vice- 
chancellor  Stuart,  ordering  that  all  accounts  and  disputes  between 
tlie  FlaintifTs  and  the  Defendant  should  be  settled  on  the  terms  o£ 
an  Qgreemcnt  alleged  in  the  bill,  and  ordering  the  Defendant,. 
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among  other  things,  to  pay  the  sum  of  £1000  to  the  Plaintiffs,  and      L.  JJ. 
to  pay  the  costs  of  the  suit  1S70 

The  Defendant  had  been  tbe  confidential  agen  of  the  Plaintiffs,     forester 
and  manager  of  property  in  India  belonging  to  them.    The  Plain-       j^^ 

tiffs^  in  ]  867,  revoked  his  appointment,  and  shortly  after  this  he  left       

India.  On  his  coming  to  England  the  Plaintiffs  made  various 
complaints  of  de&nlts  by  him  as  their  agent,  the  nature  of  which 
complaints  is  shewn  in  the  7th  and  8th  paragraphs  of  their  bil  1,  which 
are  mentioned  below.  In  Angost,  1868,  negotiations  were  entered 
into  for  settling  all  disputes.  The  condusion  to  which  the  Court 
came  npon  the  evidence  was  that,  at  an  interview  between  the 
Defendant  and  the  Plaintiffs'  solicitor  on  the  2l8t  of  August,  aU 
tbe  terms  of  a  compromise  were  verbally  agreed  upon  except  that 
as  to  the  payment  of  £1000,  which  was  to  be  made  by  the  De- 
fendant. He  (the  Defendant)  only  acceded  to  it  upon  the  terms  of 
time  being  given  him  for  the  payment  On  the  24th  of  August 
the  solicitor  wrote  to  the  Defendant,  recapitulating  the  terms 
which  had  been  agreed  upon,  which  included  the  delivery  up  of 
all  accounts  and  documents  relating  to  the  property,  and  stating 
that  the  Plaintiffs  had  consented  to  the  £1000  being  paid  by  two 
instalments  of  £500,  one  at  the  end  of  two  months  and  the  other 
at  the  end  of  a  year.  The  Defendant  replied  on  the  11th  of  Sep- 
tember, acceding  to  this,  but  introducing  what  the  Court  con- 
sidered to  be  a  new  term,  viz.,  that  the  Defendant,  as  soon  as  he 
had  fulfilled  the  terms,  should  have  a  full  release.  This  was  not 
agreed  to,  disputes  arose,  and  the  Defendant  ultimately  refused  to 
carry  into  effect  the  terms  proposed.  Tlie  Plaintiffs  then  filed 
their  billy  praying  in  substance  for  the  carrying  into  effect  the 
terms  contained  in  the  letter  of  the  24th  of  August,  and  offering 
to  execute  a  release  upon  those  terms  being  fulfilled.  The  bill 
insisted  that  a  concluded  agreement  for  compromise  had  been 
come  to  before  the  24th  of  August,  on  the  terms  contained  in  the 
letter  of  that  date,  and  tbe  relief  prayed  for  proceeded  solely  on 
the  footing  of  there  being  such  concluded  agreement.  The  bill, 
however,  in  tbe  7th  and  8th  paragraphs,  which  followed  the 
statements  as  to  the  nature  of  the  Defendant's  employment 
and  position,  contained  charges  of  gross  misconduct  against  the 
Defendant — as  that  he  had  kept  two  sets  of  accounts,  one  for 


V, 

Bbad. 
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L.  JJ.  ^  himself  and  the  other  for  the  Plaintiffs,  making  the  latter  much 
1S70  less  advantageoas  to  them  ;  that  he  had  suffered  a  palace  and 
FoBEffTER  pleasure-grounds,  which  formed  part  of  the  estate,  to  fall  into 
dilapidation,  though  he  charged  large  sums  in  his  accounts  for 
keeping  them  in  repair ;  that  he  had  cut  down  and  sold  timber, 
and  not  accounted  for  the  proceeds ;  that  he  charged  the  Plaintiffs 
for  a  large  number  of  servants  as  kept  in  the  palace,  many  of 
whom  were  not  kept  at  all,  and  others  were  kept  by  the  Defendant 
at  his  own  house,  130  miles  off;  that  he  had  retained  to  his  own 
use  about  half  of  certain  donations  which  the  Plaintiffs  directed 
him  to  make  to  their  servants ;  that  he  had  carried  away  and 
appropriated  part  of  the  furniture  of  the  palace ;  and  that  he  had 
purchased  in  his  own  name  an  estate  with  the  Plaintiffs*  money, 
and  retained  it  as  his  own  property ;  that  the  loss  to  the  Plaintiffs, 
by  reason  of  the  wrongful  conduct  of  the  Defendant,  so  far  as  the 
accounts  had  been  investigated,  appeared  to  amount  to  several 
thousand  pounds,  and  that  further  defalcations  were  from  time  to 
time  discovered  as  the  investigation  proceeded.  The  Defendant 
denied  these  allegations  by  his  answer. 

Mr.  Dickinson^  Q.C.,  and  Mr.  CcUdecott,  for  the  Appellant. 

Mr.  KarslaJce,  Q.C.,  and  Mr.  Millar,  for  the  Plaintiffs. 

Sib  W.  M.  James,  L.  J.,  said  that  the  letters  of  the  24th  of  August 
and  the  11th  of  September  did  not  constitute  a  contract,  inasmuch 
as  the  latter  was  not  a  simple  acceptance  of  the  terms  in  the  former, 
but  introduced  a  new  term,  the  executing  of  a  general  release, 
which  could  not  be  looked  upon  as  a  mere  matter  of  machinery, 
but,  under  the  circumstances,  was  material,  since  the  Defendant 
was  to  part  with  all  his  papers.  His  Lordship  then  proceeded  to 
examine  the  evidence  as  to  the  existence  of  a  concluded  parol 
contract,  and  stated  his  conclusion  to  be  that  no  concluded  agree* 
ment  had  been  come  to,  and  that  as  the  bill  was  wholly  based 
on  the  supposed  agreement,  and  sought  no  relief  but  on  the  footing 
of  such  agreement,  it  ought  to  have  been  dismissed  with  costs. 

[His  Lordship  then  continued : — ] 

The  costs,  so  far  as  they  have  been  increased  by  the  allega- 
tions in  pars.  7  and  8  of  the  bill,  and  the  evidence  relating  to 
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them,  whether  adduced  on  the  part  of  the  Plaintii.     or  of  the       L.  JJ. 
Defendant,  must  be  paid  by  the  FlaintiSs  as  between  solicitor        1870 
and  client.    All  that  was  required  to  be  stated  in  the  bill  on  the    fobestee 
subject  was,  that  there  were  disputes  between  the  Flaintifis  and       j^^^ 

the  Defendant  as  to  the  Defendant's  accounts.     The  allegations        

that,  as  a  matter  of  fact,  the  Defendant  had  been  guilty  of  the 
{rands  with  which  those  paragraphs  charge  him,  onght  not  to  have 
been  introduced  into  the  biU,  since  the  question  whether  the 
Defendant  bad  been  guilty  of  those  frauds  was  wholly  irrelevant 
to  the  sole  issue  in  the  bill,  which  was,  whether  he  had  entered 
into  a  binding  agreement  for  settlement  of  the  disputes  which 
had  arisen.  To  introduce  these  charges  was  a  display  of  feeling 
which  ought  not  to  find  a  place  in  the  pleadings  of  a  court  of 
justice,  and  if  the  Defendant  did,  as  was  stated,  write  an  offensiye 
letter  before  the  institution  of  the  suit,  that  is  no  excuse  for 
bringing  such  matter  on  the  records  of  the  Court.  As,  however, 
the  Plaintiffs  thought  fit  to  make  allegations  so  seriously  affecting 
the  Defendant's  character,  the  Defendant,  however  irrelevant  they 
might  be,  was  entitled  to  deny  them  on  oath. 

Sib  G.  Meujsh,  L.J.,  gave  judgment  to  a  similar  effect  on  the 
main  question  in  the  case,  and  expressed  his  concurrence  with  the 
Lord  Justice  Jame»  as  to  the  form  of  the  order. 

Solicitors:  Messrs.  Jones  <&  Blcudand;  Mr.  E,  8.  GaveU. 


In  re  NATAL  INVESTMENT  COMPANY.  L-  JJ- 

1870 


NEVILLVS  CASE. 

Winding-up — Compromise  with  Contributory  in  Claw  A, — Past  holder  of 

Shares, 

A»  JVl,  a  contributory,  who  was  a  holder  of  shares  at  the  date  of  the  winding- 
up,  being  unable  to  pay  the  calls,  an  agreement  was  entered  into  under  the 
sanction  of  the  Court,  by  which  certain  sums  of  money  and  a  transfer  of  all 
the  oontributoiy's  interest  in  the  company,  were  to  be  accepted  by  the  liqui- 
dator in  full  discharge  of  all  claims  against  the  contributory.  The  agreement 
OGfntained  a  stipulation  that  nothing  therein  contained  should  prejudice  the 
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1870 


L.  jj.  right  of    ne  company,  or  of  its  liquidator  or  creditors,  against  any  other  con- 

tributories  of  the  company,  whether  as  present  or  i)ast  members  thereof,  or 
otherwise.    After  this  a  list  of  contributories  or  past  members  was  made  out^ 
Nbtiix'b  and  the  name  of  E,  N.,  a  former  holder  of  A,  N.'s  shares,  was  placed  on 

^^^  the  list  of  contributories  as  a  past  member : — 

Held  (affir  _ing  the  decision  of  the  Master  of  the  Rolls),  that  the  compromise 
with  A,  N,  did  not  take  away  the  liability  of  ff,  N.  to  the  company,  and  that 
S.  N.  was  rightly  placed  on  the  list  as  a  past  member. 

X  HIS  was  an  appeal  motion  from  a  decision  of  the  Master  of  the 
KoUs,  refusing  to  remove  the  name  of  the  Appellant  from  the 
List  B  of  contributories  of  the  Natdllnvesiinent  Company,  Limiiedy 
on  which  he  had  been  placed  as  a  past  member  of  the  company. 

The  Appellant,  Henry  W.  Neville  was  an  original  holder  of  fiftj 
shares.  In  September^  1866,  he  duly  transferred  these  shares  to 
Alfred  Sooper  Neville  who  was  thereupon  registered  as  owner.  On 
the  11th  of  January,  1867,  the  company  stopped  payment,  and 
shortly  afterwards  a  resolution  was  passed  for  a  voluntary  winding- 
up,  which  was  continued  under  supervision.  Alfred  NeviU  was 
settled  on  the  list  as  a  present  member. 

The  liquidator  made  a  call  of  £15  per  share,  payable  on  the  1st 
of  October,  1867.  Alfred  NeviU  made  default  in  payment  of  tliis 
call,  and  also  of  a  subsequent  call  of  £20  per  share,  and  thus 
became  indebted  to  the  amount  of  £1750.  Being  unable  to  pay, 
he  proposed  a  compromise,  and,  wuth  the  sanction  of  the  Judge  in 
Chambers,  the  matter  was  compromised  on  the  terms  embodied  in 
an  agreement  of  the  19th  of  June,  1869. 

This  agreement  recited  that  NeviU  had  been  settled  on  the  list 
of  contributories  in  respect  of  fifty  shares,  and  that  there  was  then 
due  from  him  to  the  company  £1750  for  the  two  calls  ;  and  that 
he  had  proposed  to  pay  to  the  liquidator  £100  by  way  of  com- 
promise and  in  satisfaction  and  discharge  of  the  said  sum  of 
£1750,  and  of  all  liability  whatsoever  as  a  contributory  of  the 
company  ;  and  that  the  liquidator  having  investigated  the  aiTairR 
of  Alfred  NeviU,  and,  believing  that  such  compromise  would  be 
beneficial  to  the  company,  had,  in  exercise  of  the  power  given  to 
him  by  the  Companies  Act,  agreed  to  accept  the  same,  subject  to 
the  sanction  of  the  Judge ;  and  reciting  that  NeviU  had  paid  to 
the  liquidator  the  £100,  and  also  £60  for  costs,  it  was  agreed : 
1.  That  the  liquidator  should,  before  the  30th]  of  June,  apply  to 


VOL.  VL]  CHANCEBY  APPEALS.  45 

the  Jadge  to  sanction  the  agreement.    2.  That,  upon  the  agree-       L.  jj. 
ment  being  sanctioned,  NeviU  should  do  and  execute  all  such  acts       1870 
and  deeds  as  might  be  necessary  for  transferring  or  surrendering     HEvril'a 
and  releasing  to  the  liquidator,  on  behalf  of  the  company,  or  in  such       ^l^' 
manner  as  the  Judge  might  direct,  the  shares  of  him,  Alfred 
NeviB,  in  the  company,  and  all  claims  and  demands  whatsoever 
which  he  had  or  might  have  against  the  company  in  respect  of  the 
shares  or  the  distribution  of  the  assets  of  the  company,  or  other- 
wise.   3.  That  the  two  sums  of  £100  and  £60,  and  the  transfer  or 
release  of  the  shares  and  the  interest  of  Alfred  NevSl,  should  be 
accepted  by  the  liquidator  as  and  be  deemed  to  be  taken  to  give 
to  Alfred  NeviU  a  full  discharge  of  all  claims  of  the  company  or 
the   liquidator  against   him   as  shareholder    and    contributory. 
Clause  4  provided  for  the  event  of  the  Judge  not  sanctioning  the 
agreement    Clause  5  provided  for  what  might  be  done  if  NeviU 
failed  to  perform  his  part  of  the  agreement,  and  the  instrument 
ended  with  the  following  proviso : — 

^  Provided  always  that  nothing  herein  contained  shall  in  any- 
wise prejudice  or  affect  the  right  of  the  said  company,  or  of  the 
hquidatoror  the  creditors  thereof,  against  any  other  contributories 
of  the  said  company,  whether  as  present  or  past  members  thereof, 
or  otherwise ;  and  that  the  liability  of  such  members  to  contribute 
to  the  assets  of  the  said  company  shall  remain  the  same  as  if  this 
agreement  had  not  been  made,  except  only  to  the  extent  of  the 
said  sum  of  £100,  the  amount  of  compromise  so  paid  as  aforesaid." 

The  Appellant  was  in  no  way  privy  to  the  above  compromise. 

At  the  latter  end  of  July,  1869,  the  Appellant  received  a  notice 
from  the  liquidators  of  the  appointment  of  a  day  for  settling  the 
list  of  contributories  in  Class  B,  informing  him  that  his  name  was 
included  therein  in  respect  of  the  fifty  shares.  The  Appellant 
applied  to  the  Master  of  the  Bolls  to  have  his  name  struck  out, 
and  this  application,  having  been  adjourned  into  Court,  was  refused 
with  cost& 

Mr.  Hiffffins,  for  the  Appellant : — 

The  Appellant  was  merely  in  the  position  of  surety  for  the 
transferee  for  one  year,  and  the  liquidator,  having  made  this 
bargain  with  the  principal  debtor,  cannot  come  against  us.    The 
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li.  JJ.       case  is  like  Webb  y.  Hewitt  (1),  for  the  transferee  gave  up  his 

1870        interest  in  the  assets,  which  might  have  been  somethiDg  yaluable 

Nktill'8     tf  the  winding-up  had  resulted  prosperously.    This  takes  the  case 

2^       out  of  the  ordinary  rule  as  regards  a  release  with  a  reservation  of 

rights  against  the  surety,  even  if  there  be  such  a  reservation  here, 

which  I  submit  there  is  not,  the  final  clause  probably  meaning 

nothing  more  than  that  in  settling  Glass  B  the  objection  was  not 

to  be  taken  that  Class  A  had  not  been  exhausted. 

[The  LoBD  Justice  Jakes  : — ^Do  not  the  last  words  apply  to  the 
Appellant  ?] 

I  submit  they  mean  only  that  this  £100  is  not  to  be  paid  over 
i^ain  by  Class  B.  If  the  Appellant  is  to  be  on  the  list^  he  has  no 
remedy  against  Alfred  NevUL  He  cannot  bring  a  suit  or  action, 
for  all  equities  and  rights  must  be  worked  out  in  the  winding-up : 
Companies  Act,  1862,  sects.  38, 102, 109, 133 ;  so,  if  the  Appellant  has 
to  pay,  he  has  no  means  of  claiming  indemnity  from  the  transferee 
but  through  the  liquidator,  who  has  released  the  debtor,  and 
therefore  cannot  do  anything. 

Mr.  FUzroy  KeUy,  for  the  liquidator,  was  proceeding  to  contend* 
that  the  case  was  not  one  of  principal  and  surety,  but  of  statutory 
liability,  when  he  was  stopped  by  the  Court. 

SiB  W.  M.  James,  L.J. : — 

This  appears  to  me  a  reasonably  plain  case.  An  arrangement 
is  made  with  h  contributory  in  Class  A,  by  which  the  liquidator 
accepts  a  certain  sum  and  a  transfer  of  all  the  contributory's  rights 
in  the  company  as  a  consideration  for  not  making  any  further 
claim  against  him  in  respect  of  the  shares  of  which  he  was  the 
holder  at  the  commencement  of  the  winding-up ;  but  in  this  agree- 
ment the  liquidator  in  substance  says  expressly,  I  do  not  mean  to 
release  anybody  else.  It  is  impossible  to  read  the  proviso  without 
seeing  that  it  was  principally  directed  to  the  transferor.  There  is 
nothing  unfair  in  this.  The  contributory  in  Class  A  cannot  be 
further  troubled  by  the  liquidator,  but  he  remains  liable  to  the 
contributory  in  Class  B,  if  the  latter  is  called  upon  to  pay  the 

(1)  3  K.  &  J.  438. 
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amount  which  the  contributory  in  Class  A  failed  to  pay.    Probably       L.  JJ. 
the  transferee  preferred  remaining  liable  to  the  transferor  for        1870 
what  the  transferor  should  pay,  to  being  called  upon  directly  by     nbvol's 
the  liquidator.     There  is  nothing  to  induce  us  to  say  that  this       2^' 
agreement  ought  not  to  be  carried  into  effect  according  to  its  terms, 
or  that  it  has  any  effect  in  releasing  the  Appellant.     The  appeal 
must  be  dismissed  with  costs. 

Sib  G.  Mellish,  L. J. : — 

I  am  of  the  same  opinion.  The  question  turns  upon  the  con- 
struction of  the  agreement.  Was  it  the  intention  that  the  trans- 
feror should  be  discharged  as  well  as  the  purchaser  ?  Clearly  I 
think  noty  for  the  agreement  says  so  in  plain  terms.  Then,  is  there 
anything  to  prevent  that  agreement  from  haying  effect  given  to  it 
according'to  its  terms?  It  is  clear  that,  even  where  the  principal 
debtor  is  released  by  a  formal  instrument  under  seal,  if  the  remedy 
against  the  surety  is  reserved  the  surety  can  be  sued.  The  reason 
why  a  simple  release  of  the  principal  debtor  discharges  the  surety 
is,  that  it  would  be  a  fraud  on  the  principal  debtor  to  profess  to 
release  him,  and  then  to  sue  the  surety,  who  in  turn  would  sue 
him ;  but  where  the  bargain  is  that  the  creditor  is  to  retain  his 
remedy  against  the  surety,  there  is  no  fraud  on  the  principal 
debtor,  and  the  Court  will  give  effect  to  the  intention  of  the  parties 
by  construing  the  release  as  a  covenant  not  to  sue  the  principal 
debtor. 

Solicitors:  Mr.  T.A.Lee;  'Messrs.  Sievens,  Wilkin8on,(& Harries. 
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L.  JJ.  In  re  BOSWORTHEN  AND  PENZANCE  MINING 

1870  COMPANY. 

-^'^•''  JONES'  CASE. 

Coniributori/ — FuUt/  paid-up  Shares — Subscriber  of  Memorandumm 

The  memorandum  of  associntion  of  ft  company  was  subscribed  by  A.  for 
250  shares ;  and  by  the  articles  of  association  it  was  declared  that  the  com- 
pany should  be  at  liberty  to  adopt  an  agreement  for  the  purchase  of  certain 
mines  from  A,  and  another,  who  were  to  be  paid  partly  by  500  fully  paid-up 
shares.  The  agreement  was  adopted,  and  the  vendors  wers  entered  in  the 
register  as  liolders  of  250  fully  paid-up  shares  each : — 

Heldf  that  A,  must  be  considered  as  a  holder  of  fully  paid-up  shares,  and 
not  as  an  ordinary  contributory. 

L  HE  Bonworthen  and  Penzance  Mining  Company  was  registered 
on  the  29th  of  August,  1866,  in  the  Court  of  the  Vice-Warden  of 
tlie  Stannaries.    By  the  memorandum  of  association  it  was  stated 
that  the  objects  for  which  the  company  was  established  were, 
amongst  other  things,  the  purchase  of  certain  mines;   and  the 
persons  whose  names  were  subscribed  stated  that  thej  were  desi- 
rous of  being  formed  into  a  company,  and  agreed  to  take  the 
number  of  shares  iu  the  capital  set  opposite  to  their  respective 
names.     Amongst  the  subscribers  were  J,  F.  Taylor  for  250  shares, 
and  Tlwmas  Jones  for  250  shares  of  £10  each.      By  the  articles  of 
association  it  was  agreed  that  the  company  should  be  at  liberty,  if 
and  when  the  directors  thought  fit,  to  adopt  and  confirm  a  certain 
agreement  for  the  sale  of  mines  dated  the  2nd  of  August,  1866, 
and  made  between  Taylor  and  Jones  of  the  one  part  and  W.  T. 
Banion  of  the  other  part ;  and  that  the  500  shares  to  be  taken  by 
the  vendors  pursuant  to  the  agreement  should  be  entitled  to 
dividends  proportioned  to  the  full  amount  considered  to  have  been 
paid  up  thereon.      By  the  above-mentioned  agreement  it  was, 
amongst  other  things,  agreed  that  Taylor  and  Jones  should  sell 
certain  mines  and  plant  to  one  Banson  on  behalf  of  the  then  pro- 
posed company ;  that  the  consideration  should  be  £8450,  and  that 
£5000  part  thereof  should  be  paid  by  an  allotment  or  transfer  to 
the  vendors  of  500  fully  paid-up  shares  of  £10  each  in  the  company, 
and  the  sum  of  £3450  in  cash,  by  instalments. 
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The  contract  appeared  to  ha^e  been  confirmed  at  a  meeting  of  L.  JJ. 
the  directoiB,  of  whom  tTion^s  was  one ;  and  the  company  carried  on  1870 
mining  operations  for  about  a  year.    An  order  for  winding  up  the  jokeb^ask, 

company  waa  made  on  the  15th  of  October,  1867,  the  principal       

creditors  being  Taylor  and  JtmeSy  for  unpaid  purchase-money. 

The  register  of  shareholders  of  the  company  was  not  made 
evidence,  but  was  produced  in  Court ;  and  in  it  Taylor  and  Jones 
each  appeared  as  a  holder  of  250  shares  fully  paid  up. 

In  the  list  of  contributories  Jones  and  Taylor  had  been  entered 
as  holders  of  fully  paid-up  shares ;  but  the  Yice-Warden  of  the 
Stannaries,  on  an  application  to  him,  directed  the  list  to  be  rectified, 
and  Taylor  and  Jones  to  be  placed  on  the  list  as  ordinary  share- 
holders for  250  shares  each. 

Taylor  and  Jones  both  appealed,  but  only  the  appeal  of  Jones 
was  argaed. 

Mr.  Chester,  for  the  Appellant,  referred  to  Forbes  &  Judd's 
Case  (1),  DrummoncCs  Case  (2),  FelTs  Case  (3),  and  In  re  Baglan 
Sail  Colliery  Company  (4). 

Mr.  De  Oex,  Q*C.,  and  Mr.  Lindley,  for  the  o£5cial  liquidator : — 

This  case  is  completely  covered  by  MigottHs  Case  (5).  It  must 
be  shewn  that  the  shares  held  by  Jones  are  the  same  as  those  which 
he  was  to  take  as  fully  paid,  and  that  the  creditors  knew  it ;  and  on 
these  points  there  is  no  evidence.  Jones  has  held  himself  out  as 
the  owner  of  these  shares,  and  they  must  have  supposed  that  he 
had  paid  for  them.  It  may  be  true  that  he  appears  on  the 
register  as  a  holder  of  paid-up  shares,  but  he  was  a  director,  and  it 
was  his  duty  to  keep  the  register  right  Unless  it  is  from  the 
register,  there  is  no  evidence  that  he  had  paid  for  the  shares  in 
land  or  in  any  way. 

Sib  W.  M.  James,  LJ.  : — 

In  this  case  I  am  not  sure  that,  in  the  absence  of  decisions,  I 
should  not  have  felt  myself  bound,  as  a  matter  strictissimi  Juris, 
to  come  to  the  same  conclusion  as  the  Master  of  the  Bolls  in  PelTs 

(1)  Law  Bep.  5  Ch.  270.  (3)  Law  Rep.  6  Ch.  11. 

(2)  Ibid.  4  Ch,  772.  (4)  Ibid.  346. 

(5)  Law  Hep.  4  £q.  238. 
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L.  J  J.       Case  (1).    I  say  slridimmi  Juris,  for  though  it  might  be  accord- 
1870        ing  to  the  words,  it  would  be  contrary  to  the  intention  of  the 
Johm'Cabb.  parties. 

It  is  quite  possible  that  the  contract  to  take  the  shares  and  the 
contract  to  take  the  land  might  relate  to  different  shares,  but  I 
cannot  find  any  trace  of  a  distinction  between  this  case  and  PdT^ 
Case,  except  one,  which  is  in  favour  of  the  present  Appellant; 
for  in  PelTs  Case  the  number  of  shares  did  not  exactly  agree,  as  in 
this  case.  Here  the  memorandum  of  association  states  Mr.  Jones 
to  be  the  holder  of  250  shares,  and  the  articles  shew  that  Mr.  Jones^ 
and  Mr.  Taylor  were  yendors,  and  that  the  company  was  to  pay 
them  partly  in  paid-up  shares,  that  is  to  say,  shares  treated  a& 
paid  up. 

When  they  came  to  carry  this  into  effect,  they  seem  to  have 
done  it  by  entering  these  gentlemen  as  owners  of  250  shares  each, 
and  it  seems  to  have  always  been  considered  that  these  500  shares 
were  the  same  as  those  mentioned  in  the  agreement.  There  is 
no  ground  to  distinguish  this  case  from  PeWs  Case,  and  as  it  was 
the  obvious  meaning  of  the  parties,  I  am  glad  to  decide  in  the 
same  way. 

Sir  G.  Mellish,  L.  J. : — 

I  am  of  the  same  opinion,  and  I  do  not  feel  the  same  doubt  on 
the  subject  which  the  Lord  Justice  has  felt.  I  quite  agree  with 
the  Lord  Justice  Giffard,  and  I  think  that  PeWs  Case  was  rightly 
decided,  and  must  govern  this  case. 

It  is  important  to  see  what  these  gentlemen  have  really  signed 
[His  Lordship  read  part  of  the  memorandum  of  association].  They 
enter  into  an  agreement  to  take  250  shares  each,  and  bind  them- 
selves to  pay  fully  for  those  shares.  And  they  have  paid  fully,, 
for  they  have  given  land,  which  is  as  good  as  money;  and  I 
cannot  see  how  a  different  conclusion  can  be  come  to  unless  there 
is  some  reason  to  suppose  that  they  intended  to  take  500  shares 
each ;  that  is  to  say,  250  to  be  paid  for  in  land,  and  250  in  some 
other  way. 

The  memorandum  and  the  articles  shew  the  manifest  intention 
of  all  parties  that  there  should  be  only  one  set  of  shares.    In  the 

(1)  Law  Eep.  8  £q.  222. 
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articles  they  are  described  as  shares  to  be  taken  for  the  land,  and  L.  JJ. 
it  would  be  most  nnjnst  to  hold  these  gentlemen  liable  to  pay  for  1870 
250  shares  in  any  other  way.  Jonm^ask. 

I  cannot  see  that  they  held  themselves  out  to  the  world  or  to 
the  creditors  of  the  company  as  liable  on  these  shares.  The  only 
difference  between  this  and  FdCs  Case  (1)  is,  that  the  agreement 
here  is  conditional,  but  there  could  be  no  doubt  that  it  would  be 
adopted  on  the  first  time  that  the  directors  met.  The  company 
hare  the  land,  but  Jones  and  Taylor  might  have  sold  the  land,  and 
with  the  purchase-money  they  might  have  paid  upon  the  shares ; 
and  there  is  no  difference  between  money  and  land  in  such  a 
case. 

Hy  opinion  is,  that  the  name  of  this  gentleman  ought  to  be 
struck  off  the  list  of  ordinary  contributories. 

Solicitors :  Mr.  J7.  Fryer ;  Messrs.  Qregory,  BoiocUffeB^  &  Baide. 


In  re  HODGES'  DISTILLERY  COMPANY.  L.  jj. 

Jfc  parte  MAUDE.  1870 

Winding-up — Distrihution  of  surplus  Assets — Fully  paid-up  Shares,  ^^'  ^' 

By  the  articles  of  aBSOciation  of  a  company  the  directors  were  authorized  to 
declare  a  dividend  to  he  paid  to  the  shareholders  in  proportion  to  the  number 
of  their  respective  shares  and  the  amount  paid  up  thereon  respectively ;  and 
m  the  prospectus  it  was  stated  that  the  directors  reserved  power  to  issue  1000 
fully  paid-up  shares,  which  were  issued  accordingly.  The  shares  .were  of  £25, 
OQ  which  the  whole  £25  was  paid  by  some  shareholders  and  only  £20  by 
the  others.  Dividends  had  been  paid  to  the  shareholders  on  the  amounts  so 
paid  by  them  respectively : — 

Jffeldy  that,  in  the  distribution  of  the  surplus  assets  of  the  company  after 
winding-up,  the  holders  of  fully  paid-up  shares  were  entitled  to  receive  £5  a 
share  before  the  assets  were  divided. 

Order  of  Malins,  V.C.,  reversed. 

In  1865,  Hodges^  Distillery  Company,  Limited,  was  formed,  with 
a  capital  of  £200,000,  in  £25  shares.    Among  the  articles  of 
association  of  the  company  were  the  following : — 
**  Art.  22.  The  company  may,  if  the  directors  deem  it  expedient 

(1)  Law  Kep.  5  Ch.  11. 
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JEx  parte 
Maude. 


SO  to  do,  receiTC  from  any  of  the  shareholders  willing  to  advance 
the  same,  all  or  any  part  of  the  moneys  due  upon  their  respective 
shares  beyond  the  sums  actually  called  for ;  and  upon  the  moneys 
so  paid  in  advance,  or  so  much  thereof  as  may  from  time  to  time 
exceed  the  amount  of  the  calls  then  made  upon  the  shares  in 
respect  of  which  such  advance  shall  have  been  made,  the  company 
may  pay  such  interest  as  may  be  agreed  upon  between  the  share- 
holders paying  such  sum  in  advance  and  the  directors." 

"Art.  114.  The  directors  may,  with  the  sanction  of  the  company 
in  general  meeting,  declare  a  dividend  to  be  paid  to  the  share- 
holders in  proportion  to  the  number  of  their  respective  shares  and 
the  amount  paid  up  thereon  respectively." 

Ko  other  provision  was  made  in  the  articles  as  to  shares  on 
which  more  might  be  paid  than  had  been  called  up ;  but  in  the 
prospectus  of  the  company  it  was  stated  that  the  directors  reserved 
to  themselves  power  to  allot  1000  shares  fully  paid  up.  Mr. 
Maude  applied  for  twenty  of  these  shares,  which  were  allotted  to 
him,  and  he  paid  up  the  whole  £25  on  each.  Altogether,  1121 
fully  paid-up  shares  and  5274  ordinary  shares  were  issued,  on 
which  last  £20  only  was  paid ;  also  five  preference  fully  paid-up 
shares  were  issued. 

The  company  carried  on  business  for  some  time,  and  dividends 
at  the  rate  of  7  per  cent  on  the  capital  paid  up  were  from  time  to 
time  paid  until  the  31st  of  December,  1866,  Mr.  Maude  receiving 
dividends  at  that  rate  on  the  full  sum  paid  by  him. 

In  1869  an  order  was  made  for  winding  up  the  company.  The 
assets  had. been  sufficient  to  pay  all  the  debts,  and  there  remained 
a  surplus  for  division  amongst  the  shareholders. 

Mr.  Maude  claimed,  for  himself  and  for  the  other  holders  of 
paid-up  shares,  to  have  £5  a  share,  and  interest  thereon,  paid  in 
the  first  place  out  of  the  assets. 

The  Vice-Chancellor  Malins,  before  whom  the  matter  came 
upon  an  adjourned  summons,  held  that  the  assets  must  be  divided 
amongst  the  shareholders  in  proportion  to  the  amounts  paid  up  by 
them  (1). 


(1)  1870.  Aug,  2. 

Sir  R.  Maliks,  V.C,  said  that  he  did 
not  think  the  question  at  all  clear.  There 


was  certainly  an  agreement  by  each 
shareholder  to  pay  £25 ;  but  it  was  im- 
plied that  the  payment  was  to  be  made 
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Mr.  Maude  appealed.  L>  JJ- 

1870 

Mr.  Cotton,  Q.C.,  and  Mr.  Hiffffina,  for  the  Appellant.  T^ 

HODOBS" 

Mr.  LincUey,  for  the  official  liquidator,  mentioned  the  cases  of  Distilleri 
In  re  Anglesea  CoJKery  Company  (1);  In  re  Seinde,  Punjavb,  and     ^  ^^ 
Delhi  Corporation  (2) ;  In  re  Eolyford  Mining  Company  (3) ;  but     Macdb 
took  no  part  in  the  argument. 


only  if  that  sam  was  required  for  the 
purposes  of  the  business,  or  for  adjusting 
the  rights  of  the  holders.  Bat  if  the  share* 
holders  had  agreed  to  incur  risk  aooord- 
ing  to  the  amounts  paid  up  by  them, 
that  agreement  would  bind  them.  Mr. 
Maude  might  have  said  he  would  take 
interest  under  Art.  22 ;  but  His  Honour 
thought  that  Mr.  Mctude  came  under 
Art  114,  which  dearly  contemplated 
unequal  amounts  being  paid  up  by 
different  shareholders,  and  gave  them 
the  option  of  taking  a  dividend  on  the 
sum  advanced.  Mr.  Maude  had  re- 
ceived a  profit  on  the  whole  amount, 
and  it  was  but  ordinary  justice  that  he 
should  bear  the  losses  in  the  same  pro- 
portion. That  would  bo  the  case  in  an 
ordinary  partnership,  and  there  was  no 
difference  in  principle  between  that  case 
and  the  case  of  a  joint  stock  company. 
There  were  no  equities  to  be  adjusted 
between  the  different  shareholders,  and 
His  Honour  thought  that  the  assets 
were  divisible  amongst  the  shareholders 
in  proportion  to  the  amounts  paid  by 
them  on  their  share& 

(1)  Law  Bep.  2  £q.  379 ;  1  Ch.  555. 

(2)  1867.  Feb.  22.    V.-C.  S. 

In  re  Scnmis,  Pitkjaub,  akd  DKLm 

COBFORATIOK. 

IhIS  corporation  was  constituted  in 
December,  1862^  under  the  provisions 
of  the  Comjpanies   Act,  1862.      The 


original    capital    was  £1,000,000,  in 
50,000  shares  of  £20  each. 

In  compliance  with  the  provisions  of 
the  articles  of  association  the  directors, 
in  December,  1862,  in  the  first  instance 
issued  only  25,000  shares.  These  shares 
were  called  the  first  issue.  In  October, 
1863,  the  directors  issued  12,500  shares, 
called  the  second  issue.  On  these 
37,500  shares  £10  per  share  had  been 
called,  and  paid  up  by  the  holders.  In 
August,  1864,  of  the  remaining  12,500 
shares  the  directors  issued  896,  and  on 
them  £5  per  share  was  called  up.  On 
the  26th  of  February  and  the  23rd  of 
March,  1866,  a  resolution  was  passed 
and  confirmed  to  wind  up  the  corpora- 
tion voluntarily,  and  liquidators  were 
appointed.  At  the  date  of  such  resolu- 
tion the  paid-up  capital  amounted  to 
£418,251.  All  the  debts  and  liabiUties 
of  the  corporation  had  been  discharged, 
and  a  balance  of  £215,000  now  re- 
mained in  the  hands  of  the  liquidators, 
and  was  applicable  for  distribution 
among  the  shareholders,  and  it  was 
expected  that  the  remaining  assets 
would  produce  on  realisation  the  sum 
of  £53,000,  making  together  the  sum  of 
£268,000  for  such  distribution.  The 
Petitioner,  WiUiam  Patrick  Adam^ 
was  a  holder  of  300  shares  of  the  third 
issue,  on  each  of  which  he  had  paid  £5^ 
and  this  was  a  Petition  on  behalf  of 
himself  and  all  other  holders  of  third 


(3)  Ir.  Law  Bep.  3  £q.  208. 
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L.  Jj.  IVIr,  Ohsse,  Q.C.,  and  Hfr.  Bedipdl,  for  a  large  ordinary  share- 

1870       holder,  who  had  leave  to  attend : — 

In  re  Mr.  Maude  does  not  come  in  under  Art.  22  as  a  shareholder  who 

Dnrn^LSBT  ^^  made  an  adyance.     By  his  bai^in  he  was  entitled  to  a  divi- 

CoMPAWT.    ^gjj^  ^^  ^.jjg  ^jj^jg  ^f  j^  £25,  whilst  we  had  ours  on  £20,  and  he 

JEx  porte 

MAtTDB.  must  bear  the  loss  in  the  same  proportion.  There  was  no  contract 
""'*  to  call  up  the  whole  £25,  and  he  took  his  chance.  In  re  Anglesea 
CdUiery  Company  (1)  is  the  only  decided  case  which  has  any 
bearing  on  this,  and  reliance  was  there  placed  on  the  circumstance 
that  there  was  no  contract  to  share  profits  and  losses  in  proportion 
to  the  money  paid  up.  The  ordinary  course  is  to  pay  a  dividend  at 
so  much  a  share,  and  to  treat  any  other  money  as  an  advance ;  and 
Art  114  in  this  company  provides  that  the  profit,  and  of  course 
the  loss,  shall  be  irrespective  of  the  amount  paid  up.  Those  who 
took  shares  with  less  paid  up  were  content  with  smaller  profits, 
and  ought  to  bear  a  smaller  loss.  The  case  might  have  been  dif- 
ferent if  all  the  money  had  been  called  up,  but  the  directors  had 
no  right  to  make  calls  unnecessarily ;  there  was  no  necessity  for  a 
call  here,  and  the  shares  must  be  dealt  with  as  they  stand. 
Mr.  Maude  might  have  gone  on  receiving  a  large  dividend  for 


issue  shares,  praying  for  a  declaration 
that  the  assets  of  the  corporation,  which 
should  remain  after  full  payment  and 
discharge  of  all  the  dchts  and  liahilities 
were  distributable  among  the  share- 
holders rateably  in  proportion  to  the 
amount  of  the  capital  called  up  and 
paid  by  them  respectively,  and  that  the 
liquidators  might  be  ordered  to  dis- 
tribute the  surplus  assets  of  the  cor- 
poration among  the  shareholders  in 
conformity  with  such  declaration. 

Mr.  Bacon,  Q.C.,  Mr.  C,  T.  Simpson, 
and  Mr.  Conyheare,  for  the  Petitioner, 
contended  for  a  rateable  distribution. 

Mr.  Greene,  Q.C.,  and  Mr.  CracknaU, 
for  Mr.  ffuggtns,  a  holder  of  shares  of 
the  firat  and  second  issues,  contended 
that  the  surplus  assets  of  the  corpora- 
tion should  be  applied  firat  in  payment 
of  £5  per  share  to  the  holdera  of  the 


firat  and  second  issues ;  and  that  after 
all  the  shares  were  equalised  by  such 
payment  the  residue  of  the  surplus 
assets  ought  to  be  divided  equally 
among  all  the  shareholdere, 

Mr.  Marten,  for  the  liquidators. 

The  Yice-Chakcellob  declared  that 
the  liquidatora  must  apply  the  surplus 
funds  in  their  hands,  firat,  in  repaying 
£5  per  share  to  the  shareholdera  who 
had  paid  £10  per  share,  and  next  in  dis- 
tributing the  balance  rateably  amongst 
all  the  shareholdera  who  had  paid  up 
the  calls  on  their  shares.  The  cost  of 
all  parties  on  this  Petition  would  be 
paid  by  the  liquidatora  out  of  the  funds 
in  their  hands. 

Solicitora :  Messre.  Thomas  &  Hollams; 
Messra.  Clarke,  Son,  &  Rawlins, 
(1)  Law  Kep.  2  Eq.  379  ;  1  Gh.  555. 
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twenty  years,  and  when  losses  came  might,  if  his  contention  is 
sonnd,  evade  them. 

Mr.  Cotton,  in  reply. 

Sib  6.  Mellish,  L.  J. : — 

This  is  an  application  by  a  shareholder  in  this  company,  who  has 
paid  np  the  full  amount  of  his  shares,  that  in  distributing  the  assets 
of  the  company  he  may  be  repaid  the  £5  which  he  has  paid  upon 
each  share  aboye  what  other  shareholders  have  paid,  before  the 
surplus  assets  are  divided. 

The  real  question  appears  to  be  how  the  losses  of  the  company 
ought  to  be  borne.  Ought  they  to  be  borne  in  proportion  to  the 
amount  which  happened  to  be  paid  up  by  each  shareholder  at  the 
time  when  the  winding-up  order  was  made,  or  ought  they  to  be 
borne  in  proportion  to  the  subscribed  capital,  whether  the  shares 
happened  to  be  fully  paid  up  or  not? 

In  my  opinion,  the  surplus  ought,  according  to  the  true  con- 
struction of  the  Act,  and  of  the  articles  of  association  of  this 
company,  to  be  distributed  so  as  to  divide  the  losses  equally  among 
the  two  descriptions  of  shareholders. 

The  effect  of  the  Companies  Act,  1862,  on  companies  of  this 
nature  is  unquestionably  to  make  the  losses  in  certain  cases 
proportionate  to  the  subscribed  capital.  Suppose  a  simple  case, 
that  the  assets  in  hand  left  exactly  the  sum  unprovided  for  which 
would  be  obtained  by  calling  up  the  remaining  £5.  No  doubt, 
the  proper  mode  of  paying  the  debts  would  be  to  call  up  the  £5, 
and  in  this  way  the  loss  would  be  provided  for.  That  would  be  a 
case  where  the  entire  capital  was  lost,  and  there,  no  doubt,  the 
fuUy  paid-up  shareholders  and  the  partly  paid-up  shareholders 
would  all  be  on  an  equality. 

The  question,  then,  is,  whether  the  true  meaning  of  the  Act  is 
not  that  this  shall  be  the  rule  generally,  and  whether  there  are  any 
provisions  in  the  articles  from  which  a  contrary  inference  should 
be  drawn : — [His  Lordship  then  stated  the  facts.] 

In  my  opinion,  the  22nd  article  has  no  bearing  on  this  case,  for 
it  does  not  appear  that  Mr.  Maude  agreed  to  advance  any  money ; 


L.JJ. 

1870 


In  re 

HODOB* 

DiffmuDT 
CoHFAirr. 

Ex  parte 
Maudi. 
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L.  JJ.      bnt  he  applied  for  paid-up  shares,  they  were  allotted  to  him,  and' 

1870       he  paid  the  whole  amoirnt^  not  treating  it  as  an  advance,  but  as 

In  re       OQ  paid-up  shares.    He  did  not  agree  to  receive  interest,  bnt  to 

DismLOT  ^  *  shareholder  with  the  whole  amount  paid  up,  and  to  receive 

CoxpAKT.    dividends  accordingly.    Then  the  114th  article  provides: — [His 

fct     Lordship  read  it] 

*■""  Now,  the  entire  question  is,  whether  it  is  to  be  inferred  that, 

because  by  the  particular  provisions  of  these  articles  the  dividend! 

is  to  be  in  propoi-tion  to  the  amount  paid  up,  therefore,  if  the^ 

company  is  wound  up,  the  losses  are  to  be  proportional  to  the 

amount  paid  up.     In  my  opinion,  we  cannot  draw  any  inference- 

from  Art  114  beyond  that  which  it  states,  and  we  cannot  infer 

that  the  shareholders  meant  to  make  such  an  important  alteration^ 

as  that  in  case  of  the  company  being  wound  up  the  losses  should* 

be  divided  in  proportion  to  the  amount  paid  up,  and  not  to  the* 

amount  subscribed. 

If  we  go  to  the  analogy  of  an  ordinary  partnership,  the  losses  are- 
to  be  divided  in  proportion  to  the  amounts  which  the  partners 
have  agreed  to  pay,  and  it  makes  no  difference  that  some  portion 
of  tlie  capital  may  not  have  been  called  up,  if  the  partners  are^ 
liable  to  have  it  called  up.  If  one  partner  had  paid  up  £10,000, 
and  the  other  had  agreed  that,  if  that  was  lost,  he  would  pay  up 
£10,000,  that  would  afford  a  strong  inference  that  the  losses  were 
to  be  divided  equally  between  them. 

If  any  other  construction  were  adopted,  it  would  make  the  war 
in  which  the  losses  are  borne  depend  upon  the  accident  whether 
the  assets  could  be  immediately  realised,  or  whether  it  was  neces- 
sary to  make  a  call  in  order  to  pay  the  debts.  If  the  £5  per  share 
had  been  called  up  to  pay  pressing  debts,  it  could  not  be  denied 
that  the  assets,  when  got  in,  would  be  divided  pro  rata  ;  that  is  to 
say,  the  losses  would  be  borne  by  the  shareholders  in  proportion 
to  their  subscribed  capital.  Here  it  happened  that  the  assets  were 
immediately  realised,  or  that  the  creditors  did  not  press  for  pay- 
ment, so  that  a  call  was  not  necessary  before  the  assets  were^ 
divided;  but  that  accident  ought  not  to  alter  the  way  in  which  the 
assets  are  to  be  divided. 

In  many  cases  a  considerable  portion  of  the  shares  is  expended  in- 
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buying  that  which  is  the  foandation  of  the  company ;  and  when 
the  company  is  wound  up  it  would  be  very  unjust  that  the  person 
who  had  been  paid  for  his  property  in  shares  should  have  to  bear 
the  losses,  and  that  none  of  the  losses  should  fall  on  the  other 
shareholders. 

The  cases  cited,  In  re  Anglesea  Colliery  Company  (1)  and  In  re 
Seinde,  dte,.  Corporation,  support  the  conchision  we  have  arrived  at. 
In  the  case  of  In  re  Hdyfard  Mining  Company  (2)  a  contrary  con- 
clusion was  come  to,  but  under  very  special  circumstances ;  and, 
as  I  collect,  the  decision  of  the  Court  would,  in  the  absence  of 
those  circumstances,  have  been  different. 

It  appears  to  me  that  this  application  ought  to  have  been  granted, 
and  that  the  applicant  is  entitled  to  £5  a  share,  before  the  assets 
are  divided,  but  without  interest 


L.JJ. 

1870 


Inf9 

HODOES* 

DiBTILLERT 

COXPANT. 

Exparte 
Maude. 


Sib  W.  M,  James,  L.  J. : — 

In  this  ease  we  are  distributing  the  assets  according  to  the 
equities  of  the  parties  concerned  ;  and  equity  must  consider  that 
done  which  ought  to  have  been  done.  If  the  calls  had  been  made 
the  shareholders  would  have  been  upon  an  equality,  and  none  ought 
to  be  at  a  disadvantage  because  the  calls  were  not  made. 

Solicitors :  Mr.  H»  A.  Mavde  ;  Mr.  J,  Holmes  ;  Messrs.  Meyriek, 
Gedge,  &  Loaden. 


(I)  Law  Rep.  2  Eq.  379 ;  1  Ch.  555. 


(2)  Ir.  Law  Rep.  3  Eq.  208. 
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L.JJ.  Ess  parte  ISAAC.    InreBEYEGCEJ. 

v^^^         Bankruptcy — Liquidation  hy  Arranffement — Petition  hy  one  Partner — Injunc^ 
Nov,  i,  turn  to  restrain  Action  against  the  Firm — Lord  Mayor's  Court — Bankruptcy 

Act,  1869,  ss,  13, 125— ffen  Ord,  Bhoy.,  1870,  Euk  260— Appeal- Admission 

(f fresh  Evidence, 

Where  one  partner  of  a  finn  files  a  petition  for  liquidation  by  arrange- 
ment under  the  125th  section  of  the  Bankruptcy  Act,  1869,  the  Court 
has  no  jurisdiction  to  restrain  an  action  by  a  creditor  of  the  firm  against  all 

the  partners. 

The  Court  has  power  to  grant  an  injunction  under  the  13th  section  of  the 
Bankruptcy  Act,  1869,  on  the  application  of  the  reoeiTer  under  a  liquidation 
by  arrangement,  before  a  trustee  has  been  appointed. 

The  Court  will  refuse  to  permit  fresh  evidence  to  be  used  on  an  appeal  if 
the  party  tendering  it  had  the  opportunity  of  using  it  in  the  Court  below,  but 
omitted  to  do  so. 

J.  HIS  was  an  appeal  &om  an  order  made  by  Mr.  Begistrar 
HazUtt,  sitting  as  Chief  Judge  in  the  London  Bankruptcy  Court. 

On  the  22nd  of  August,  1870,  Mr.  W.  Isaac  commenced  an  action 
of  attachment  in  the  Lord  Mayor  s  Court  against  Messrs.  De  Vecchj, 
Navone,  &  Co.  for  a  debt  of  £400,  alleged  to  be  due  from  that  firm 
to  him,  and  lodged  an  attachment  for  that  amount  on  certain 
goods  of  the  firm  in  the  hands  of  Messrs.  Oanddl,  who  were 
garnishees  in  the  action. 

On  the  26th  of  October,  Silvio  Eugenio  de  VecchJ,  a  member  of 
the  above-named  firm,  filed  a  separate  petition  for  liquidation 
under  the  125th  section  of  the  Bankruptcy  Act,  1869,  and  Mr. 
/.  A.  Josolyne  was  appointed  receiver  of  the  property  of  the 
Petitioner. 

On  the  28th  of  October,  the  receiver  gave  notice  of  motion  in 
the  Court  of  Bankruptcy,  to  restrain  Isauc  from  proceeding  with 
his  action  against  Messrs.  De  Vecchj,  Navone,  &  Co,  in  the  Lord 
Mayor's  Court. 

Notwithstanding  this  notice,  Isaac  proceeded  to  trial  in  the 
action,  and  obtained  a  verdict  against  the  goods  in  the  hands  of 
the  garnishees.  On  the  1st  of  November,  before  any  meeting  had 
been  held  for  consenting  to  the  liquidation  or  appointing  a  trustee, 
the  Begistrar  made  an  order  restraining  Isaac  from  taking  any 
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further  proceedings  in  tlie  action  in  the  Lord  Mayor's  Court 
against  Messrs.  De  Veeehj)  Nawne^  &  Co.^  and  from  taking  any 
farther  proceedings  upon  the  yerdict  obtained  by  him  in  the 
attachment  proceedings  in  the  said  action  against  the  garnishees, 
until  the  26th  of  NoTcmber.    From  this  order  Isaac  appealed. 

Mr.  De  Oex^  Q.C.,  and  Mr.  Beedy  for  the  Appellant : — 

The  order  now  under  appeal  was  beyond  the  jurisdiction  of  the 
Court.  In  the  first  place,  no  trustee  haying  yet  been  appointed 
under  the  liquidation,  the  order  is  made  too  soon.  The  13th 
section  of  the  Bankruptcy  Ad,  1869  (1),  giyes  power  to  the  Court 
to  grant  an  injunction  at  any  time  ^'  after  the  presentation  of  a 
bankruptcy  petition."  That  is  the  commencement  of  the  bank- 
ruptcy. But  the  analogous  act  in  a  liquidation  is  not  the  presen- 
tation of  the  petition  for  L'quidation,  but  the  appointment  of  a 
trustee.  This  is  dear  from  the  125th  section,  clause  2,  which  says 
that  'Hhe  liquidation  by  arrangement  shall  be  deemed  to  haye 
commenced  as  from  the  date  of  the  appointment  of  the  trustee  ;" 
and  the  7th  clause  of  the  same  section  is  to  the  same  effect  It  is 
true  that  the  260th  Bule  of  the  General  Order  of  January,  1870, 
giyes  power  to  the  Court  to  issue  an  injunction  at  any  time  after  the 
presentation  of  the  petition  for  liquidation ;  but  that  rule  is  iacon- 
sistent  with  the  proyisions  of  the  statute,  and  ought  not  to  be 
acted  upon.  It  was  not  intended  that  the  receiyer  should  initiate 
proceedings  of  this  nature.  His  simple  duty  is  to  collect  the 
property. 

But  our  main  objection  to  this  order  is,  that  the  liquidation 
being  a  separate  liquidation  the  Court  had  no  power  to  restrain  an 
action  against  the  firm  of  which  De  Vecchj  is  a  member.     The 


L.JJ, 

1870 


(1)  32  &  33  Vict.  c.  71,  s.  13 :  "  The 
Court  may,  at  any  time  after  the  pre- 
sentation of  a  bankruptcy  petition 
against  the  debtor,  restrain  further  pro- 
ceedings in  any  action,  suit,  execution, 
or  other  1^^  process  gainst  the  debtor 
in  respect  of  any  debt  proveable  in 
bankruptcy,  or  it  may  allow  such 
proceedings,  whether  in  progress  at 
the  commencement  of  the  bankruptcy 
or  commenced  during  its  continuance, 


to  proceed  upon  such  terms  as  the 
Court  may  think  just.  The  Ck>urt 
may  also  at  any  time  after  the  pre- 
sentation of  such  petition,  appoint  a 
receiver  or  manager  of  the  property  or 
business  of  the  debtor  against^  whom 
the  petition  is  presented,  or  of  any  part 
thereof,  and  may  direct  immediate 
possession  to  be  taken  of  such  property 
or  business,  or  any  part  thereof." 


Ez  parte 

ISAAa 

In  r€ 
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L:  JJ.       13th  section  of  the  Act  speaks  of  restraining  actions  "  against  the 

1^70       debtor/'  and  the  260th  rule  "  against  the  debtor  or  his  estate." 

Ex  parte     But  this  action  is  against  the  debtor's  partner  as  well  as  himself, 

^^^'      and  the  goods  are  not  the  goods  of  the  debtor,  but  of  the  partner- 

Db  Yfx;cBj.   ship,  and  his  separate  creditors  have  no  claim  to  be  paid  out  of 

them  until  the  debts  of  the  firm  have  been  satisfied :  Ex  parte 

Anderson  (1).    The  point  was  expressly  decided  in  In  re  Bom^  a 

case  before  the  Chief  Judge  on  the  20th  of  April,  1870. 

Mr.  Swanston,  Q.C.»  and  Mr.  Boffley,  for  the  Eespondent,  tendered 
in  evidence  an  affidavit  by  the  solicitor  for  the  receiver,  which  had 
been  sworn  before  the  hearing  in  the  Court  below,  but  had  not 
been  used  on  account  of  its  not  having  been  filed.  It  appeared 
that  the  counsel  for  the  receiver  tendered  the  affidavit  in  evidence 
in  his  reply,  and  that  the  Eegistrar  offered  to  adjourn  the  case  to 
enable  the  affidavit  to  be  filed,  and  to  give  an  opportunity  to  the 
other  side  to  answer  it,  but  that  the  counsel  for  the  receiver 
declined  to  accept  the  adjournment,  and  the  affidavit  was  accord- 
ingly rejected.  They  now  applied  to  the  Court  to  permit  the 
affidavit,  which  had  been  subsequently  filed,  to  be  read.  They 
referred  to  the  147th  Kule  of  the  General  Order  of  January,  187th 

Mr.  De  Oex,  and  Mr.  Beed  for  the  Appellant^  objected  to  the 
admission  of  the  affidavit.  They  admitted  the  power  of  tlie 
Court  of  Appeal  to  permit  fresh  evidence  to  be  read,  but  con- 
tended that  leave  was  only  given  where  the  evidence  had  been 
discovered  subsequently  to  the  hearing  in  the  Court  below,  or  had 
been  omitted  by  a  mere  slip. 

Sir  W.  M.  James,  L.J. : — We  cannot  receive  this  affidavit. 
We  are  not  sitting  as  a  court  of  original  jurisdiction  but  as  a 
court  of  appeal,  and  it  would  be  very  unfair  to  admit  evidence 
which  the  opposite  party  had  no  opportunity  of  meeting  in  the 
Court  below.  In  the  present  case  the  receiver  rested  his  case  on 
his  other  affidavits,  and  did  not  tender  this  till  the  close  of  the 
argument ;  and  when  an  adjournment  was  offered  him  he  made 
his  election  to  decline  it.     The  application  must  be  refused. 

(1)  Law  Rep.  5  Ch.  473. 
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Sib  6.  tHEULiSH,  L. J. : — I  am  of  the  same  opinion.    I  think  L.  Jj. 

that  we  onglxt  not  to  admit  a  fresh  affidavit  when  the  party  1870 

tendering  it  had  the  opportunity  of  bringing  it  before  the  Court  Exparta 

below.    He  might  have]  had  an  adjournment,  but  he  preferred  to  ^^^^^' 

take  the  order  on  the  evidence  then  before  the  Court.  db  Vbcchj. 

Mr.  Swanston,  and  Mr.  Bagley^  then  proceeded  with  their  argu- 
ment for  the  Bespondent : — 

With  respect  to  the  power  of  the  Court  to  make  this  order 
before  the  appointment  of  a  trustee,  the  260th  rule  is  conclusive 
that  an  injunction  may  be  granted  immediately  on  the  filing  of 
the  Petition.  The]  rule  is  not  inconsistent  with  the  Act^  and 
if  if  were,  it  would  be  binding,  for  the  rules  have  the  same  force 
as  an  Act  of  Parliament  (sect.  78).  It  has  been  expressly  decided 
that  the  words  '^  bankruptcy  petition,"  in  sect.  87,  include  a  petition 
for  liquidation  :  Ex  parte  Key  (1). 

With  respect  to  the  principal  point,  it  is  a  mere  assumption  to 
bold  that  the  words  ^Mebtor"  and  ^'  estate"  in  the  statute  and  in 
the  rules  mean  "  separate  debtor  "  and  ^'  separate  estate  "  only.  A 
debtor  who  petitions  for  liquidation  has  to  include  his  joint  as  well 
as  his  separate  creditors  (Bule  287),  and  the  joint  creditors  vote  as 
well  as  the  separate.  The  separate  creditors  have  an  interest  in 
the  joint  assets  as  well  as  the  joint  creditors,  although  in  a  sub- 
ordinate degree ;  and  if  the  Court  had  no  power  to  protect  them  it 
would  be  a  defect  in  the  Act.  The  Court  of  Bankruptcy  has 
always  exercised  the  power  of  taking  possession  of  and  administer- 
ing joint  assets,  if  by  the  consent  of  the  solvent  partner  or  in  any 
other  way  they  come  into  the  hands  of  the  Court :  In  re  Wait  (2) ; 
Button  V.  Morrison  (3). 

The  22nd  section  of  the  Act  of  1869  extends  the  jurisdiction 
of  the  Court  by  expressly  giving  it  "  power  to  decide  all  questions 
of  priorities  and  all  other  questions  whatsoever,  whether  of  law  or 
fact,  arising  in  any  case  of  liability  coming  within  the  cognisance  of 
the  Court  or  which  the  Court  may  deem  it  expedient  or  necessary 
to  decide  for  the  purpose  of  doing  complete  justice  or  making  a 
complete  distribution  of  property  in  any  such  case." 

(I)  Law  Rep.  10  Eq.  432.  (2)  1  Jac  &  W.  605. 

(3)  17  Ves.  193. 
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L.  Jj.      Sir  W.  M.  James,  L. J. : — 

1870  jj^  ^ijjg  QjyjQ  ii^Q  Appellant  was,  or  alleged  himself  to  be,  a 


Sz  parte  creditor  of  two  gentlemen,  De  VeechJ  and  Navone,  for  £400,  and 
^  ^J  availed  himself  of  the  process  for  foreign  attachment  in  the  Lord 
DbVkcchj.  Mayor's  Ck)urt  to  attach  certain  goods  which  he  alleged  to  be 
theirs  in  the  hands  of  Messrs.  OandeU.  These  proceedings  resulted 
in  an  adjudication  that  the  goods  were  those  of  the  debtor,  which, 
as  s^ainst  the  goods  in  the  hands  of  Messrs.  QandeUy  has  made 
the  proceedings  complete.  When  the  creditor  has  obtained  this 
security  against  the  goods  of  his  two  debtors,  which  are  taken 
care  of  by  the  law  to  answer  his  demands,  one  of  the  two  debtors 
proposes  to  wind  up  his  affairs  by  liquidation,  and  for  that  purpose 
takes  proceedings  to  call  a  meeting  of  his  creditors.  The  Petition 
is  presented  in  due  form,  and  the  debtor  obtains  a  receiver  of  his 
estates  and  effects,  and  then  the  receiver  applies  for  and  obtains 
an  order  to  stay  the  attachment  by  which  the  joint  goods  of  both 
partners  have  been  made  a  security  for  their  joint  debts. 

This  was  done  under  the  260th  rule,  which  we  must  take  to 
be  an  authoritative  decision  that  it  is  in  the  power  of  the  Court  to 
entertain  these  applications  immediately  after  the  presentation  of 
the  Petition  for  liquidation.  But  is  this  a  proper  case  for  granting 
the  application  ?  The  260th  rule  speaks  of  actions  against  the 
debtor  and  the  debtor  s  estate.  The  same  question  came  before 
the  Chief  Judge  in  the  case  which  has  been  referred  to  of  In  re 
Bom,  where  one  of  the  joint  debtors  had  absolutely  absconded ; 
and  the  Chief  Judge  briefly  but  clearly  expressed  his  opinion  that 
it  was  gross  injustice  to  restrain  an  action  by  a  third  party  not 
before  the  Court.  I  am  of  the  same  opinion.  I  cannot  think  that 
it  was  the  intention  of  the  Act  that  the  Court  should  exercise  so 
strong  and  so  unjust  a  power  as  to  interfere  with  the  rights  of 
another  person  not  before  the  Court.  It  would  require  very  plain 
words  in  a  statute  to  make  me  assume  that  the  Legislature  had 
any  such  intention.  I  can  find  no  such  dear  words,  and  cannot 
imply  any  such  intention.  On  the  same  grounds,  therefore,  as 
the  Chief  Judge,  I  must  hold  that  the  order  was  improperly  made, 
and  that  it  must  now  be  discharged.  Several  other  points  were 
urged  in  argument,  but  I  prefer  to  rest  my  decision  on  those  which 
I  have  stated. 
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Sib  G.  Mellish,  L. J. : —  L.  jj. 

The  only  question  which  it  is  necessary  for  us  to  decide  turns        J^ 


on  the  true  construction  of  the  13th  section  of  the  Bankntpicy  Act,  ^  p**^ 
1869,  and  the  260th  rule  made  under  that  Act,  both  of  which  are  j^  ^^ 
to  the  same  effect ;  and  the  question  is,  whether  the  Court  of  ^"  Vkcohj. 
Bankruptcy  can  restrain  an  action  against  a  debtor  jointly  with  a 
third  party,  because  the  debtor  has  filed  a  Petition  for  liquidation 
under  the  Act.  The  important  words  in  the  section  are  these : 
**  To  restrain  further  proceedings  in  any  action,  suit,  execution,  or 
other  legal  process  against  the  debtor  in  respect  of  any  debt 
proYeable  in  bankruptcy."  Does  that  mean  against  the  debtor 
alone,  or  the  debtor  jointly  with  some  other  person  ?  The  Legis- 
lature would  haye  used  plainer  terms  if  they  had  meant  to  include 
an  action  against  a  third  party.  Suppose  the  partnership  to  be  sol- 
vent ?  Can  we  imagine  that  it  was  intended  that  a  separate  creditor 
should  be  able  to  prevent  them  from  paying  their  debts  ?  And  if 
so,  why  should  a  joint  creditor  be  prevented  from  forcing  them  to 
apply  their  assets  in  such  a  manner  ?  On  the  other  hand,  suppose 
the  partnership  were  insolvent,  the  proper  course  in  that  case 
would  be  to  make  the  firm  bankrupt.  It  was  said  that  if  one 
partner  happened  to  be  abroad  a  difficulty  might  occur ;  but,  if  so, 
all  that  can  be  said  is  that  it  is  a  case  which  the  Legislature  has 
omitted  to  provide  for.  But  in  ordinary  cases,  where  the  members 
of  the  firm  are  in  England,  there  would  be  no  difficulty,  and  the 
estate  could  be  properly  administered.  If  no  such  proceedings 
have  been  taken  against  the  firm,  as  in  the  present  case,  we  must 
conclude  that  the  partnership  is  solvent. 

It  is  to  be  observed  that  the  order  does  not  profess  to  restrain 
proceedings  against  Be  Vecchj  individually,  but  the  proceedings 
in  the  Lord  Mayor's  Court,  which  are  against  both  parties.  I 
can  well  conceive  proceedings  being  taken  against  both  debtors 
which  might  be  restrained  against  one  debtor,  leaving  the  action 
to  go  on  against  the  other ;  but  in  the  present  case  that  is  impos- 
sible. The  order  therefore  must  be  discharged.  The  Appellant 
will  have  the  costs  in  the  Court  below,  but  not  the  costs  of  the 
appeal. 

Solicitor  for  the  Appellant :  Mr.  Ehodes. 

Solicitors  for  the  Bespondent :  Messrs.  Abrahaim  dt  Boffey. 
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L.  JJ.  Ex  parte  MELBOUBN.    In  re  MELBOUBN. 

1S70 

•"^^  Conflict  of  Laws — Lex  Loci  Contractus  and  Lex  Fori — Contract  made  in 

Noti  11  'I        ^ 

'  Batavia — Bankruptcy  in  England — Registration, 

M.  and  his  wife,  who  were  married  'in  Batavia^  entered  into  a  contract 
before  the  marriage,  by  which  a  sum  of  75,000  guilders  was  settled  on  the 
wife  for  her  separate  use.  hj  the  law  of  Batavia  no  marriage  contract  ex-> 
eluding  a  community  of  goods  has  any  effect  as  regards  third  parties  until 
registered  in  the  Courts  of  that  country.  The  contract  in  question  was  never 
registered. 

M.  and  his  wife  subsequently  came  to  England,  where  M,  became  bank- 
''      rupt,  and  his  wife  claimed  to  prove  against  his  estate  for  the  sum  settled  : — 

Edd,  that  the  provision  of  the  law  of  Batavia  respecting  registration  did 
not  affect  the  validity  of  the  contract,  but  only  the  remedy  of  those  claiming 
imder  it :  that  all  questions  of  priority  of  creditors  must  be  determined  by 
the  law  of  the  country  where  the  bankruptcy  takes  place ;  and  therefore  that 
M:s  wife  was  not  precluded  by  the  non-registration  of  the  deed  from  proving 
for  the  sum  settled  pari  passu  with  the  other  creditors. 

1  HIS  was  an  appeal  from  an  order  of  the  Eegistrar,  Mr.  Spring 
Bice^  sitting  as  Chief  Judge  in  the  London  Court  of  Bankruptcy, 
expunging  and  disallowing  the  proof  of  Anna  Eliza  Melboum,  the 
wife  of  the  bankrupt,  George  Melbourn,  for  £6250. 

The  bankrupt  was  married  to  Anna  Token,  both  being  British 
subjects,  on  the  2nd  of  January,  1860,  at  Batavia,  in  the  Dutch 
colony  of  Java,  where  they  were  then  domiciled. 

PrcTiously  to  the  marriage,  on  the  18th  of  December,  1859,  they 
executed  a  marriage  contract  of  that  date,  which  was  made 
according  to  the  Dutch  Indian  law,  and  contained,  among  other 
things,  the  following  stipulations : — 

'*  Art.  1.  Between  the  future  consorts  there  shall  not  exist  any 
communion  of  property  or  goods,  nor  of  profit  and  loss,  nor  of 
benefits  nor  income. 

"  Art  2.  All  and  every  the  goods  or  moneys  and  effects  which 
they  respectively  may  have,  either  as  their  own  free  property  or 
which  they  may  have  the  usufruct  of,  or  which  they  hold  in  trust 
at  the  time  when  the  marriage  is  contracted,  or  which  they  may 
inherit,  or  which  may  be  left  them  by  legacy  or  otherwise,  shall 
remain  the  separate  property  of  each  of  the  contracting  parties 
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PMpectirely,  while,  on  the  other  hand,  the  person  or  property  of      L.  JJ. 
the  one  shall  not  be  b'able  or  answerable  for  any  debts  or  liabili-       1870 
ties  contracted  or  incurred    by  the    other,  either  previous  or     ExprnU 
subsequent  to  the  marriage.  Milbocbw. 

"  Art.  3.  The  husband  shall  have  the  control  and  the  manage-   MstBotTSN. 
ment  of  all  the  property  and  effects  of  his  wife.  

"  Art.  4.  The  goods  of  the  female  applicant  consist  of : — 1st. 
Her  clothes  and  appurtenances.  2nd.  Her  private  jewels,  trin- 
kets, &C.  3ri  A  sum  of  75,000  guilders,  which  the  husband  gives 
to  the  wife  for  life,  but  of  which  the  control  remains  with  the 
husband,  while  the  gift  is  made  on  condition  that  in  case  of  the 
unhoped-for  previous  decease  of  the  wife,  the  money  given  shall 
return  to  the  possession  of  the  husband." 

This  settlement  was  duly  executed  by  the  parties,  and  was 
attested  by  a  notary ;  but  was  not  registered,  as  required  by  the 
law  of  the  Dutch  East  Indian  colonies. 

Mr.  and  Mrs.  Melboum  subsequently  returned  to  England^  where 
they  remained  until  the  21th  of  March,  1869,  when  Mr.  Melboum 
was  adjudicated  bankrupt. 

Mrs.  Melboum  claimed  to  prove  against  his  estate  for  the  sum  of 
£6250,  being  the  equivalent  of  75,000  guilders,  secured  to  her  by 
the  settlement.  The  Begistrar  disallowed  the  proof,  and  from  this 
decision  Mrs.  MeUbowm  appealed. 

After  the  notice  of  appeal  had  been  given,  Mr.  MeCboum^  the 
bankrupt,  died. 

The  following  opinion  of  M.  Augusle  Philips^  an  advocate  in  the 
Court  of  Amsterdam,  with  respect  to  the  Batavian  law  applicable 
to  the  settlement,  was  given  in  evideuce  by  the  assignees : — 

"  The  matrimonial  law  in  Dutch  India,  with  respect  to  property, 
is  essentially  as  follows : — 

^  By  marriage  all  the  property  belonging  to  the  husband  and  to 
the  wife  is  made  common  between  them.  All  the  goods  of  both 
parties  are  brought  iato  community  at  marriage.  This  com- 
munity includes  all  property  real  and  personal,  present  and  sub* 
sequently  acquired,  and  is  liable  for  the  debts  of  both  parties. 
By  the  sole  operation  Qf  the  law,  marriage  creates  a  eommunio 

omnium  honorunkn 
Vol.  TI,  JP  I 
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L.  J  J.  ^  But  the  parties  may,  before  their  marriage,  enter  into  nuptial 

1870        contracts,  which  contracts  must  be  made  by  notarial  deeds,  and 

Ex  parte     Cannot  be  altered  after  marriage.     By  such  contracts  the  commu- 

MwiBouBM.   jjiijy  Qf  goods,  which  would  otherwise  take  place,  may  be  modified 

Mbmoubh.   or  even  wholly  excluded. 

""  "  It  is,  however,  provided  by  Art  152  of  the  Code  of  Dutch 

Indian  Civil  Law,  in  force  since  the  1st  of  March,   1848,  that 

no   stipulations   in  marriage  contracts   modifying  or  excluding 

the  legal  community  of  goods  shall  have  any  effect  with  regard  to 

third  parties  but  from  the  day  on  which  such  stipulations  shall 

have  been  registered  at  the  office  of  the  Clerk  of  the  Court  of 

Justice  under  whose  jurisdiction  the  marriage  was  contracted. 

The  register,  in  which  a  copy  of  such  stipulation  is  entered,  is 

a  special  register  open  for  inspection  to  the  public. 

^  Marriage  contracts  made  in  foreign  countries  are,  in  the  same 
way,  subject  to  registration. 

'^  If  a  merchant,  who  married  at  Batavia  after  the  1st  of  March, 
1848,  become  a  bankrupt,  his  wife  cannot  avail  herself  of  any 
marriage  contract  nor  claim  any  property  as  her  separate  property, 
and  she  cannot  be  admitted  as  a  creditor  unless  the  marriage 
contract,  by  virtue  of  which  such  claim  might  have  been  made, 
has  been  registered  in  the  Court  of  Justice. 

**  I  scarcely  need  to  add  that,  if  no  registration  of  the  marriage 
contract  has  been  effected  at  the  time  of  the  marriage,  a  registra- 
tion at  a  later  period  could  only  operate  for  the  future,  but  would 
have  no  retroactive  effect." 

Mr.  Window,  and  Mr.  WesUake,  for  the  Appellant  :-^ 

The  Begistrar  rejected  the  proof  on  the  ground  that  the  settle- 
ment, not  having  been  registered  in  the  Court  of  Batavia,  had  no 
effect  as  against  the  creditors.  But  the  non-registration  does  not 
affect  the  validity  of  the  contract,  but  only  the  remedy  of  the 
persons  claiming  under  it.  The  question  whether  the  document 
constitutes  a  contract,  and  what  the  interpretation  of  that  contract 
is,  must  be  determined  by  the  lex  loci  contractus,  but  all  questions 
of  remedy  depend  upon  the  lex  fori:  Be  la  Yega  v.  YiawM  (1). 

In  the  present  case  there  can  be  no  doubt  that  there  was  a 

(1)  1  B.  9c  Ad.  284. 
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oontract  between  the  parties  on  which  an  obligation  aro8e>  althongh,      l.  JX. 
as  against  third  parties,  the  remedy  was  barred  in  the  Dutch        iS70 
Courts.     But  that  will  not  prevent  one  of  the  contracting  parties     ExpaHe 
pursuing  her  remedy  in  a  Court  which  is  not  bound  by  the  Dutch   Melboubk. 
law,  as  in  cases  turning  on  the  StattUe  of  LimticUions.  Mkuboobk. 

This  is,  in  truth,  simply  a  question  of  priority  between  the  ""~ 
creditors  of  the  bankrupt,  and  that  question  must  be  decided 
according  to  the  law  of  the  Court  where  the  caneursus  of  creditors 
takes  place.  This  has  been  often  decided  in  cases  of  administra- 
tion, and  the  same  rule  will  apply  in  the  distribution  of  assets  under 
a  bankruptcy:  Preston  t.  Viseounl  MehnUe  (1);  Oook  v.  Chreff' 
son  (2) ;  Pardo  v.  Bingham  (3) ;  Story^s  Conflict  of  Laws  (4) ; 
Savigntfs  Conflict  of  Laws  (5). 

With  respect  to  the  amount  of  the  proof,  we  contend  that 
Mrs.  Mdhoum  had  not  a  life  interest  only,  but  that^  on  the  death 
of  her  husband,  the  fund  was  given  to  her  absolutely.  Bhe  is, 
therefore,  entitled  to  prove  for  the  whole  sunu 

Mr.  De  Oex,  Q.C.,  and  Mr.  Bagley,  for  the  assignee : — 

We  do  not  deny  that,  in  the  administration  of  assets  in  bank- 
ruptcy, the  English  law  is  to  govern  the  priority  of  creditors.  But 
that  is  subject  to  the  rule  that  the  creditors  must  shew  that  there 
is  a  debt  existing  according  to  the  law  of  the  country  where  the 
contract  is  stated  to  have  been  made.  Here  there  was  no  contract. 
The  contract  was  made  contingent  on  the  registration  of  the  deed, 
and  that  has  not  been  done.  The  formal  requisites  of  a  contract, 
according  to  the  lex  loci  eoniradus,  are  necessary  for  its  validity 
everywhere,  as  in  the  case  of  instruments  void  for  want  of  a  stamp : 
Bristovo  V.  SequevtUe  (6) ;  Alves  v.  Hodgson  (7) ;  WesUake's  Private 
International  Law  (8). 

We  also  contend  that  Mrs.  Mdboum^s  interest  was  only  for  her 
life,  and  that  it  was  not  given  to  her  for  her  separate  use,  but 
remained  at  her  husband's  disposal  during  their  joint  lives :  Spirelt 
V.  WUhws  (9). 

(1)  8  CL  &  F.  1.  (5)  Guthrie's  Translatioo,  p.  210. 

(2)  2  Drew.  286.  (6)  6  Ex.  275. 

(3)  Law  Bep.  6  Eq.  485.  (7)  7  T.  R.  241. 

(4)  Sects.  323,  325  (Q,  325  (i).  (8)  Sect.  173. 

(9)  3  D.  J.  &  S.  283. 
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Mr.  Window  was  heard  in  reply  as  to  the  extent  of  the  interest 
taken  by  Mrs.  Melbourn. 

Sir  W.  M.  James,  ItJ.,  said  that  it  would  be  more  satisfactory 
if  the  opinion  of  a  Dutch  advocate  were  obtained  on  the  construc- 
tion of  the  document,  namely,  whether,  assuming  the  document  to 
be  duly  registered,  and  the  husband  to  be  dead,  the  wife  is  entitled 
under  the  contract,  according  to  the  Dutch  Indian  law,  only  to  a 
user  of  the  75,000  guilders  during  her  life,  or  to  the  absolute 
interest,  or  what  other  interest  she  has.  The  case  might  then  be 
mentioned  again  to  this  Court. 

The  Court  then  gaye  judgment  on  the  rest  of  the  case. 

Sir  Gt.  Mellish,  L. J. : — 

This  is  an  appeal  asking  that  an  order  made  by  Mr*  Kegistrai^ 
Spring  Bice,  expunging  or  disallowing  the  proof  of  Anna  Eliza 
Melboum,  may  be  rescinded,  and  that  the  proof  may  be  admitted 
for  the  full  sum  of  £6250,  or  such  lesser  sum  as  this  Court  shall 
think  fit  to  allow.  Now,  the  question  is,  whether  this  lady  is 
entitled  to  prove  at  all  for  this  debt  under  these  circumstances : 
She  was  married  to  the  bankrupt  in  Baiavia,  and  preyiously  to 
her  marriage  there  was  a  marriage  contract,  which  is  admitted  to 
have  been  made  before  a  notary,  and  to  have  been  in  itself,  at  any 
rate  as  between  the  parties,  valid  according  to  the  law  there.  By 
that  it  was  agreed  that  between  the  future  consorts  there  should 
not  exist  "  any  communion  of  property  or  goods,  nor  of  profit  and 
loss,  nor  of  benefits  or  income."  Then  by  Article  4,  on  which  this 
question  turns,  it  was  agreed  that  the  goods  of  the  wife  should 
consist,  among  other  things,  of  a  sum'of  75,000  guilders,  '^  which  the 
husband  gives  to  the  wife  for  life,  but  of  which  the  control  remains 
with  the  husband,  while  the  gift  is  made  on  condition  that  in  case 
of  the  unhoped-for  previous  decease  of  the  wife,  the  money  given 
shall  return  to  the  possession  of  the  husband.'' 

Now,  the  question  is,  whether  the  husband,  having  become 
bankrupt,  the  wife  can  prove  for  the  amount  to  which  she  is  entitled, 
be  it  the  life  interest  or  be  it  the  entire  interest  in  the  sum.  It 
has  been  contended  that  she  cannot,  because  it  is  said  that  by  the 
law  of  Batavta  the  marriage  contract  ought  to  have  been  regis- 
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tered,  and  that  the  fact  of  its  not'  having  been  registered  prevents       L.  JJ. 
her  separate  proof.    We,  of  course,  must  take  the  law  of  Batavia        ^^70 
from  the  only  evidence  which  is  before  lis — the  opinion  of  the     ExparU 
advocate  who  has  been  consulted,  and  who  makes  an  affidavit  as  to       ^^J-^^^^- 
what  the  law  in  Batavia  is.     [His  Lordship  read  the  opinion  of   MELBouRy. 
3f .  Auffude  PhiltpSy  and  continued : — ]  ^It  is  clear  from  this  state- 
ment  of  the  Dutch  law  that  the  contract,  liaving  been  made  by  a 
notarial  deed,  is  in  itself  perfectly  binding;  and  the  next  ques- 
tion, therefore,  is,  what  is  the  effect  of  the  152nd  article  of  the 
Dutch  Indian  Civil  Code  with  respect  to  the  registration  of  the 
deed  ?    Now,  I  do  not  think  there  is  any  dispute  as  to  the  general 
principle  of  law  which  should  govern  this  case.     It  is  fairly  laid 
down  in  the  case  of  De  la  Vega  v.  Vianna  (1).    In  the  construc- 
tion of  a  contract  the  question  whether  there  has  been  a  contmct 
made  at  all  is  to  be  governed  by  the  law  where  the  contract  was 
made,  but  the  remedy  is  to  be  according  to  the  law  here.    The 
real  question  is,  does  this  Article  152  prevent  there  being  a  con- 
tract at  all,  or  modify  the  proper  construction  of  the  contract ;  or 
is  it  a  mere  provision  with  reference  to  the  remedy  on  the  con* 
tract  ?    A  great  many  other  authorities  and  opinions  of  foreign 
jorists  have  been  cited,  but  they  are  all  really  to  the  same  effect. 

Now,  there  seems  no  doubt  at  all  that  in  the  case  of  bankruptcy 
the  question  of  priority  of  the  different  creditors  inter  se  must  bo 
governed  by  the  law  of  the  country  where  the  bankruptcy  takes 
place,  and  where  the  assets  of  the  debtor  are  being  administered. 
The  question  then  is,  does  this  affect  the  contract  itself?  Mr.  De 
Oex  contends  that  the  effect  of  it  is  this,  that  although  there  is  a 
contract  between  the  husband  and  wife,  there  is  none  as  respects 
third  parties.  I  have  great  difficulty  in  understanding  that  argu- 
ment. It  is  admitted  that,  as  between  husband  and  wife,  there  is 
a  debt  and  a  binding  contract  Then  what  is  the  meaning  of 
saying  it  shall  not  be  binding  as  between  third  parties,  or  it  shall 
not  affect  third  parties?  Surely  it  only  means  that  in  an  adminis- 
tration of  the  assets  of  the  husband  in  bankiuptcy  this  claim  is  to 
be  postponed  to  the  claim  of  all  other  parties. 

No  doubt,  if  a  bankruptcy  had  taken  place  in  Batavia,  inas* 
much  as  the  law  with  respect  to  the  registration  of  the  deed  had 

(1)  1  B.  &  Ad.  284. 
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L.  J  J.      not  been  complied  withi  any  claims  the  wife  might  have  against 

1870        her  husband  wonld  be  postponed  to  the  claims  of  all  third  parties ; 

^^ru     ^^^  there  is  no  snch  law  here.    I  am  of  opinion  that  it  is  simply  a 

Mklboubm.   question  of  priority  of  creditors  inter  s«,  and  does  not  prevent  the 

Melboubn.   ^^  fro^  proving  as  a  creditor  of  her  husband  in  respect  of  this 

sum,  which  is  in  effect  settled  to  her  separate  use ;  and  that,  as  by 

the  law  of  this  country  all  creditors  who  have  a  right  to  prove  are 

entitled  to  prove  pari  passu  with  the  other  creditors,  she  is  in 

the  same  positioni  and  is  entitled  to  prove  in  the  same  manner. 

Sir  W.  M.  James,  L. J.,  concurred. 

Solicitors  for  the  Appellant :  Messrs.  Sole,  Turner,  dt  Turner. 
Solicitors  for  the  Eespondent :  Messrs.  Thomas  dt  HoUams. 


Nov.  11, 12. 


L.  jj.  Ex  parte  TEMPEST. 

1870  Jn  re  CRAVEN  AND  MARSHALL. 

BankrupUt^ — Fraudtdent  Preferenc&^Bankrupicy  Act,  1869,  s.  92. 

In  October,  1869,  a  creditor  visited  his  debtor^s  place  of  business,  and 
seeing  that  the  business  was  misconducted  asked  him  to  pay  off  the  money. 
The  debtor  proposed  to  give  security  on  a  certain  property,  but  the  property 
being  insufficient  it  was  arranged  that  the  creditor  should  take  it  in  satisfac- 
tion of  part  of  his  debt ;  and  on  the  6th  of  December  the  debtor  and  creditor 
went  to  a  solicitor  and  instructed  him  to  draw  a  conveyance  accordingly. 
Owing  to  the  illness  of  the  solicitor  the  matter  was  delayed  and  the  convey- 
ance was  not  executed  till  the  8rd  of  February,  1870.  On  the  22nd  of 
March  the  debtor  filed  a  petition  for  liquidation : — 

Held  (affirming  the  decision  of  Bacon,  C.J.)»  that  as  the  conveyance  was 
executed  in  pursuance  of  the  verbal  agreement  made  in  December  in  con- 
sequence of  the  application  of  the  creditor,  it  was  not,  according  to  the  cases 
decided  under  the  old  law,  a  fraudulent  preference ;  and  that  the  Bankruptcy 
Act,  1869,  s.  92,  does  not  avoid  as  a  fraudulent  preference  an  act  which  was 
not  such  under  the  old  law. 

i  HIS  was  an  appeal  motion  from  an  order  of  the  Chief  Judge  in 
Bankrnptcy,  reversing  a  decision  of  the  Judge  of  the  County  Court 
at  Huddersfidd,  who  had  held  a  conveyance  to  be  a  fraudulent 
preference. 
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Ahram  Craven  and  Qeorge  Marshall  carried  on  business  as  spirit       L.  JJ. 
merchants  in  partnership  at  Huddersjieldy  Marshall  being  the       1870 
managing  partner.  ^  l^ott^ 

The  present  proceedings  were  under  a  petition  for  liquidation     Tbmpest. 
filed  by  them  on  the  22nd  of  March,  1870.    The  circumstances  cbatkn^akd 
relating  to  the  conveyance  which  was  impeached  were  as  follows : —    BIabotall. 

In  1867  and  1868,  Phmeas  Cravm  (who,  though  having  the 
same  surname,  was  not  related  to  Ahram  Craven)^  lent  to  Abram 
Craven  on*  his  separate  account  sums  amounting  together  to  £450 
on  promissory  notes,  on  which  interest  was  paid  up  to  January, 
1869,  Till  October,  1869,  he  never  pressed  A.  Craven  for  pay- 
ment, nor  had  the  loan  been  spoken  of  between  them  for  some 
time.  In  October,  1869,  P.  Craven,  as  he  deposed,  had  occasion 
to  call  at  the  place  of  business,  and  stayed  there  about  an  hour. 
He  observed  that  Marshall  and  his  wife  seemed  to  be  the  worse 
for  liquor,  and  that  MdrshaU  paid  some  accounts,  which  seemed  to 
be  his  own  private  accounts,  with  money  which  he  took  from  the 
till  of  the  firm,  and  the  deponent  did  not  see  him  make  any  entry 
of  the  payment.  He  further  deposed,  that  from  his  observations 
the  business  seemed  to  be  conducted  in  an  unsatisfactory  way,  and 
he  made  up  his  mind  to  mention  the  matter  to  A,  Craven  and 
insist  upon  payment.  He  saw  A.  Craven  afterwards  on  that  day, 
and  asked  him  to  come  to  his  (P.  Oraven^s)  house  at  Bradford 
the  next  day,  which  lie  did,  and  dined  with  P.  Craven,  and  as 
they  were  walking  together  to  the  railway  station,  P.  Craven,  who 
had  not  previously  spoken  to  him  about  his  affairs,  told  him  what 
he  had  observed  the  day  before,  and  that  he  should  like  the  money 
to  be  repaid.  A  Craven  replied  that  he  could  not  very  well  pay 
just  then,  but  should  have  to  try  and  get  the  money  if  P.  Craven 
wanted  it.  P.  Craven  mentioned  a  property  of  A.  Craven^s  in 
Thornton  Boad,  and  asked  how  it  stood.  A.  Craven  told  him  the 
amount  due  to  a  building  society  upon  it.  They  discussed  the 
value,  and  came  to  the  conclusion  that  it  would  not  pay  both 
P.  Craven  and  the  building  society.  A.  Craven,  however,  offered 
to  give  a  security  on  it.  P.  Craven  said  he  was  '^  determined  to 
have  either  the  money  or  security,"  and  it  was  at  last  arranged 
that  A.  Craven  should  give  him  a  second  mortgage  on  tliis  pro- 
perty.   After  this,  P.  Craven,  in  consequence  of  the  advice  of  Us 
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L.JJ.       solicitor,  proposed  to  buy  the  equity  of  redemption  instead  of 
1870        taking  a  mortgage,  and  A.  Craven^  after  some  demur,  agreed  to 
Ex  parte     ^^8.    On  the  6th  of  December  they  both  went  to  the  solicitor's 
Tkufsst.    office,  and  gave  him  instructions  to  prepare  a  conveyance.    Owing 
Cravbn  akd  to  the  illness  of  the  solicitor  the  matter  was  delayed,  and  the  con- 
Mabshalu    veyance  was  not  executed  till  the  3rd  of  February,  1870.    The 
solicitor  gave  evidence  to  the  same  effect  so  far  as  related  to  those 
parts  of  the  transaction  in  which  he  was  concerned.    The  convey- 
ance was  a  conveyance  of  the  equity  of  redemption  of  the  pro- 
perty for  £400,  which  was  set  off  against  the  debt,  and  upon 
completion  the  promissory  notes  were  given  up  to  A,  Craven^  who 
gave  a  fresh  promissory  note  for  the  balance. 

The  trustee  under  the  liquidation  applied  to  set  aside  this  deed 
as  a  fraudulent  preference.  The  evidence  clearly  shewed  that 
A.  Craven  and  Marshall  were  hopelessly  insolvent  from  the 
beginning  of  the  transaction ;  but  P.  Craven  denied  knowledge 
of  this.  A,  Craven,  in  his  aflSdavit  for  the  trustee,  said :  "  On  the 
3rd  of  February  last  I  conveyed  this  property  to  P.  Craven  ;  no 
money  passed  at  the  time,  and  I  received  no  money  then.  I  con- 
yeyed  that  property  to  Mr.  P.  Craven  for  the  amount  he  was 
wanting ;  he  was  an  intimate  friend  of  mine,  and  we  were  brought 
up  together.  My  motive  in  conveying  the  property  to  him  was 
to  make  him  secure  and  save  him  from  a  loss.  He  sent  me  no 
writ  and  no  attorney's  letter.  Before  I  conveyed  the  property  to 
him  he  had  no  security  whatever  except  the  promissory  notes.  At 
the  time  I  conveyed  the  property  to  him  I  knew  I  was  insolvent, 
and  he  had  found  it  out  too.  The  reason  he  found  it  out  was, 
that  he  came  over  to  Hvddersjield  last  October,  and  he  said  things 
were  not  going  on  in  the  right  way,  and  he  must  either  have  his 
money  or  security  for  it."  On  re-examination  he  said :  "  Mr.  Ear- 
greaves  prepared  the  conveyance,  and  I  did  not  pay  him  for  it. 
Mr.  Craven  pressed  me  very  heavy ;"  and  in  reply  to  a  question 
from  the  Judge,  he  said :  "  I  had  no  other  motive  in  giving  the 
deed  but  to  make  him  secure.  I  might  do  it  so  that  he  may  be 
better  off  than  any  of  the  other  creditors."  • 

The  Judge  of  the  County  Court  made  an  order  for  setting  aside 
the  deed.  P.  Craven  appealed  to  the  Chief  Judge  in  Bankruptcy, 
who  reversed  the  decision,  holding  that  the  deed  was  not  a  volun* 
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tary  act^  proceeding  from  the  rolantary  ofifer  of  the  debtor,  but  L.  JJ. 

was  executed  in  consequence  of  the  application  of  the  creditori  1870 

and  therefore^  according  to  the  authorities,  was  not  a  fraudulent  jsx  parte 

preference.     His  Honour  considered  that  the  92nd  section  of  the  ,  ^^^' 

Act  of  1869  did  not  affect  the  case,  and  that  the  fraudulent  pre-  Craven  akd 

ference  which  the  statute  intended  to  avoid  was  no  other  than  the  

fraudulent   preference  which  was  held  such  before  the  statute. 
The  case  is  reported :  Ex  parte  Craven  (1). 

Mr.  WindotOy  and  Mr.  Firday  Knight,  in  support  of  the  appeal : — 

There  are  two  points :  was  the  deed  fraudulent  under  the  old 
law  ?  and,  if  not,  is  it  avoided  by  sect  92  of  the  Act  of  1869  ? 
Ahram  Craven's  evidence  shews  that  the  deed  was  executed  only 
from  a  wish  to  make  P.  Craven  better  off  than  the  other  creditors. 
It  is,  thei-efore,  a  fraudulent  preference.  Cooh  v.  Rogers  (2),  Cook 
V.  Pritchard  (3),  Brown  v.  Kemfton  (4),  and  Kinnear  v.  FFoZ- 
midey  (5),  shew  the  principles  applicable.  The  92nd  section  was 
intended  to  do  away  with  the  difficulties  arising  from  the  decisions 
as  to  mixed  motives,  and  to  render  it  immaterial  that  the  creditor 
applied  for  payment  or  security. 

Mr.  Be  Oex,  Q.C.,  and  Mr,  Rolertson  Griffiths,  for  the  Respon- 
dent : — • 

This  point  is  decided  by  Brown  v.  Kempton,  which  has  been 
followed  in  Edwards  v.  Qlyn  (6),  Johnson  v.  Fesemeyer  (7),  and 
other  cases.  Where  there  is  a  mixed  motive  there  is  no  fraudu« 
lent  preference.    The  Act  does  not  alter  the  ruld. 

Mr.  Winsloio,  in  reply. 

Sm  W.  M.  Jambs,  L.J.  :— 

I  am  of  opinion  that  the  decision  of  the  Chief  Judge  is  perfectly 
right  He  has  proceeded  as  to  the  main  qtiestion  in  dispute  on 
the  law  as  laid  down  in  Brown  v.  Kemptor^i  which  has  been 

(1)  Law  Rep.  10  Eq.  648.  (4)  19  L.  J.  (C.  P.)  ICO. 

(2)  7  Bing.  438.  (5)  2  t.  &  I*.  ?56. 

(3)  5  Man.  &  G.  329.  (6)  2  E.  &  B.  29, 

(7)  3  De  G.  &  J.  13» 

Vol.  VI.  Q  1 
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L.  JJ.  recognised  in  several  subsequent  cases,  and  seems  to  establisli  a 
1870  principle  which  can  be  applied  without  trying  the  question — upon 
^^fU  which  it  is  so  difficult  to  arrive  at  any  satisfactory  conclusion — 
^^^■""*"''  what  was  passing  in  the  debtor's  mind  at  the  time  of  his  making 
OsLkym  AKD  the  conveyance  or  payment  which  is  impeached  as  a  fraudulent 
Mabkhalth  pi^ference  ?  The  principle  is,  that  in  order  to  constitute  a  fraudu- 
lent preference  the  act  must  be  the  spontaneous  act  of  the  debtor, 
not  Jxmdfde  originating  in  a  demand  or  some  other  step  of  the 
creditor.  A  creditor  would  be  subjected  to  great  injustice  if,  after 
going  to  the  debtor  and  demanding  payment  or  security,  and 
getting  payment  without  any  notice  that  he  is  getting  an  advan- 
tage over  other  creditors,  he  were  to  be  deprived  of  what  he  thus 
honestly  got  because  of  something  which  was  passing  in  the  debtor's 
mind,  of  which  he  knew  nothing.  A  creditor  cannot  be  deprived 
of  what  he  has  got,  if  he  got  it  by  asking ;  if  he  got  it  by  the  purely 
voluntary  act  of  the  debtor,  he  must  lose  it.  How  does  the  matter 
stand  here  ?  The  creditor  saw  great  reason  to  be  dissatisfied  with 
the  way  in  which  the  debtor's  business  was  carried  on :  he  went  to 
the  place  of  business  and  saw  what  was  enough  to  alarm  any  one. 
The  managing  partner  and  bis  wife  were  both  intoxicated,  and  he 
saw  the  managing  partner  paying  his  own  debts  out  of  the  till,  and 
making  no  entry  of  it.  He  asks  the  debtor  to  come  and  see  him 
next  day ;  the  debtor  comes  and  dines  with  him ;  they  walk  to  the 
station  together ;  the  creditor  tells  the  debtor  that  he  is  not  satisfied, 
and  must  have  either  his  money  or  security  for  it.  They  consider 
what  security  should  be  given.  The  creditor  refers  to  some  houses 
of  the  debtor  which  were  subject  to  a  mortgage,  and  asks  how  ho 
stands  as  to  them.  It  is  agreed  that  the  creditor  shall  have  a 
security  on  them.  Some  further  negotiation  takes  place,  and  the 
transaction  assumes  the  form  of  an  absolute  purchase  by  the  cre- 
ditor of  the  equity  of  redemption  in  the  houses  for  a  part  of  the 
debt.  The  agreement  was  only  verbal,  there  was  no  memorandum 
in  writing  to  satisfy  the  StcUtUe  of  Frauds,  but  they  at  once  go  to 
a  solicitor  and  tell  him  to  prepare  a  conveyance.  Owing  to  cir- 
cumstances personal  to  the  solicitor  the  matter  is  delayed,  and  the 
conveyance  is  not  executed  till  the  8rd  of  February,  but  it  is  exe- 
cuted in  pursuance  of  an  agreement  come  to  on  the  6th  of  Decem- 
ber previous,  and  of  instructions  then  given  to  the  solicitor;  it  was 
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a  completion  of  what  had  been  done  on  that  earlier  day.  What-  L.  JJ. 
ever  were  the  drcamstances  of  the  debtor  in  February,  it  is  impos-  isto 
sible  to  hold  that  a  conveyance  then  made  in  pursuance  of  an  Exparte 
agreement  entered  into  in  December,  in  consequence  of  an  appli-  Tempicst. 
cation  made  by  the  creditor  in  December,  is  a  purely  voluntary  cbavkTand 
act  of  the  debtor  so  as  to  be  a  fraudulent  preference.  It  is  urged,  ^^°™^^^- 
however,  that  a  different  conclusion  ought  to  be  come  to  because 
of  the  answer  of  the  debtor :  ^*  I  had  no  other  motive  in  giving  the 
deed  but  to  make  him  secure.  I  might  do  it  that  he  may  be 
better  off  than  any  of  the  other  creditors."  It  was  urged  that  here 
there  was  no  mixed  motive,  that  the  debtor  gave  the  deed  for  no 
other  reason  than  that  he  wished  to  make  his  friend  secure  and 
better  off  than  other  creditors.  An  answer  of  this  kind  is  not 
much  to  be  relied  on.  The  motive  of  giving  a  security  always  is 
to  make  the  secured  creditor  safe  and  better  off  than  other  credi- 
tors. The  question  is,  what  is  the  motive  of  that  motive  ?  The 
case  might  have  been  different  if  he  had  been  asked,  *^  Would  you 
have  executed  the  deed  if  there  had  been  no  agreement  in  Decem« 
ber?  "*  and  had  replied,  ^'  That  agreement  made  no  difference ;  it 
had  nothing  to  do  with  my  executing  the  deed."  He  says  him- 
self, "  Mr.  Craven  pressed  me  very  heavy ;"  and  that  pressure  would, 
on  an  ordinary  mind,  have  a  considerable  effect,  and  quite  bring 
the  case  up  to  Brown  v.  Kemptan  (1).  The  case  of  Edwards  v. 
Olyn  (2)  is  a  strong  case,  and  proceeds  on  the  same  principle ;  a 
principle  to  which  it  is  most  desirable  to  adhere,  that  the  Court 
may  not  be  embarrassed  by  having  to  inquire  what  was  actually, 
as  a  matter  of  fact,  passing  in  the  debtor's  mind  in  each  cose, 
instead  of  deciding  upon  facts  which  can  be  known  with  certainty. 
It  is  said,  however,  that  the  Ba/nkrupiey  Act,  1869,  s.  92,  alters 
the  law,  and  makes  an  application  by  the  creditor  immaterial.  It 
appears  to  me  that,  to  make  that  section  apply,  the  transaction 
must  be  one  which  would  have  been  an  act  of  fraudulent  preference 
under  the  old  law ;  and  even  if  it  were  not  so,  I  think  the  creditor 
would  be  entitled  to  say  in  the  present  case  that  he  is  a  [purchaser 
lona  fide  and  for  valuable  consideration,  and  is  protected  by  the 
proviso  at  the  end  of  the  section, 

(1)  19  L.  J.  (0.  P.)  169.  (2)  2  B.  &  B.  29» 
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L.  jj.      Sir  G.  Mellish,  L.J. : — 

^870  I  am  of  the  same  opinion.    I  think  that  the  Cliief  Judge  rightly 

Ex  parte     applied  the  principle  of  Brown  v.  Kempton  (1),  as  carried  out  in 

many  subsequent  cases.    Had  the  question  been  one  purely  of 

Craven  AND  fact,  I  should  have  given  great  weight  to  the  decision  of  the 

'    County  Court  Judge  who  heard  the  principal  witness  examined 

before  him,  but  we  do  not  know  the  ground  of  his  decision ;  and 
from  the  nature  of  the  questions  which,  judging  from  the  answers, 
he  must  have  put  to  the  witnesci,  I  infer  that  not  having  had  the 
recent  cases  cited  before  him,  he  had  not  fully  in  his  mind  the  rule 
which  they  establish  as  to  fraudulent  preference,  that  if  there  is  a 
mixed  motive,  if  the  debtor  is  partly  influenced  by  a  demand  of  the 
creditor  or  by  negotiations  with  him,  the  act  is  not  a  purely  volun- 
tary act,  and  is  not  a  fraudulent  preference,  although  the  creditor 
may  be  a  friend  whom  the  debtor  wishes  to  prefer.  In  the  present 
case  I  think  that  there  was  a  bond  fide  demand  for  security,  and 
then  a  hondfide  negotiation  as  to  what  the  security  should  be ;  and 
though  the  debtor  might  know  that  he  was  hopelessly  insolvent,  he 
did  not  contemplate  immediate  bankruptcy,  but  was  trying  to 
stave  it  off.  He  then  makes  an  arrangement  with  this  particular 
creditor,  which  resulted  in  what  appears  to  me  to  have  been  a  bond 
fide  sale. 

As  to  the  92nd  section,  I  agree  with  the  view  of  the  Chief 
Judge.  I  think  that  if  the  Legislature  had  intended  to  alter  the 
law  as  to  fraudulent  preference  to  such  an  extent  as  to  say  that  a 
payment  made  partly  with  the  view  of  preferring  a  particular 
creditor,  but  partly  in  consequence  of  pressure,  was  a  fraudulent 
preference,  it  would  have  said  so  more  plainly.  I  think  that  the 
words  are  aimed  at  purely  voluntary  payments.  And  I  also  agree 
that,  whether  this  be  the  case  or  not,  the  creditor  is  protected 
by  the  proviso  as  being  a  purchaser  bond  fide  and  for  valuable 
consideration. 

Solicitors :  Messrs,  Learoyd  dt  Learoyd ;  Mr.  Flatver* 

(1)  19  L.  J.  (C.  P.)  IGD.  I 
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WOOD  V.  BOUCHER  L.  a 

Practice — FelUicn— Costs  of  Respondenfs  appearing. 

Where  a  Petitioner  does  not,  on  serving  the  Petition  upon  a  Respondent 
who  has  no  interest  in  the  matter,  tender  him  a  sura  sufficient  to  enahle 
him  to  consult  a  solicit  or  as  to  the  Petition,  the  Petitiuner  must  pay  the 
costs  of  the  Respondent's  appearing. 

In  this  case  a  Petition  had  been  served  on  a  ttespondent  whom  it 
was  necessary  to  serve,  but  who  had  no  interest  in  the  subject*- 
matter  of  the  Petition. 

The  Bespondent  appeared  on  the  hearing,  and  the  Master  of  the 
Bolls  refased  to  allow  him  his  costs  of  so  appearing  (1). 

The  matter  was  now  brought  before  the  Lord  Chancellon 

Mr.  Brodricky  for  the  Petitioner,  said  that  under  similar  circum- 
stances costs  had  been  refused  in  Tismpleman  v.  Warrtnffton  ('2)  ; 
Day  V.  Crofi  (3) ;  2&  Birch  (4) ;  Ex  parte  Churchai  '(5).  The 
Lord  Justice  James,  when  Vice-chancellor,  laid  down  a  rule  that 
if  the  Petitioner  tendered  40«.  costs  the  Respondent  appeared  at 
his  peril :  In  re  DuggarCs  Trusts  (6)* 

Mr.  Bagshatoe,  for  the  Bespondent :— * 

Lord  Oottenham  always  gave  costs :  Crawshay  v.  Thornton  (7) ; 
and  in  Tdhuteau  v.  WarhUrton  (8),  Lord  8t,  Leonards  gave  the 
costs.    The  Vice-Chancellor  Kindersley  gave  the  costs  in  such 

(1)  1870.  Not*  21.  costs  of  Mr.  Bagshawe*a  client ;  hut  as 

Lord  Romillt,  M.R,  said  that  in  it  appeared  that  a  different  practice  was 

the  time  of  Lord  CoUenham  the  pmcttoe  adopted  in  other  hranches  of  the  Court, 

was  that  every  person  served  with  a  he  gave  leave  to   hring  the   matter 

Petiticfn  was  entitled  to  appear   and  hefore  the  Lord  Chancellor. 

hare  his  costs,  hut  that  rule  had  heen  (2)  IJ.  &  W.  377,  n. 

altered  hy  Lord  St,  Leonards  when  (3)  19  Beav.  518. 

Chancellor,   after   great  consideration ;  (4)  2  E.  &  J.  369. 

and  he  now  understood  the  rule  to  he  (5)  1  N.  R.  140. 

that  a  party  served  was  not  entitled  to  (6)  Law- Rep.  8  Eq.  697. 

his  costs  of  appearance  unless  he  had  (7)  2  My.  <&  Cr.  1,  24. 

some  special  reason  for  appearing.  Act-  (R)  4  D.  &  War.  2G7» 

ing  upon  that  rule  he  must  disallow  the 
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L.  0.       eases :  In  re  BumelTs  Estate  (1) ;  and  the  Vice-Chancellor  Malins 
1870        gives  the  costs :  Clark  v.  Simpson  (2). 


V.         LoBD  Hathbrlet,  L.C. : — 


BoroHXB. 


I  confess  that  the  rale  laid  down  by  Lord  Cottenham  seems,  in 
many  cases,  to  occasion  costs  unnecessarily ;  but  when  a  Petitioner 
takes  upon  himself  to  serve  a  Petition  upon  a  person,  who  may  be 
wholly  ignorant  of  the  subject-matter  of  the  Petition,  and  at  the 
fiame  time  tells  that  person  he  need  not  appear,  and  that  if  he 
does  he  will  not  get  his  costs,  then  the  person  served  is  in  fact 
required  at  his  own  peril  to  take  the  word  of  a  Petitioner  who, 
for  his  own  purposes,  is  serving  the  Petition ;  and  it  always 
appeared  to  me  very  unreasonable  that  a  person  should  be  liable  to 
pay  the  costs  of  his  solicitor  if  he  is  prudent  enough  to  consult  one, 
instead  of  incurring  risk  by  throwing  the  Petition  aside. 

A  case  which  occurred  in  the  House  of  Lords  shews  how  dan- 
gerous it  is  to  take  no  notice  of  a  Petition.  An  order  was  made 
on  an  appeal  which  varied  the  decree  to  the  prejudice  of  a  co- 
Defendant,  who  had  been  served  with  the  Petition  of  appeal  and 
had  not  appeared,  and  the  House  of  Lords  held  that,  as  he  had 
been  served  with  notice  of  the  Petition  of  appeal,  he  ought  to  have 
appeared  if  he  wished  to  protect  himselfl 

The  rule  proposed  by  the  Lord  Justice  Jamea,  when  Vice-Chan- 
cellor,  is  in  principle  so  very  reasonable,  that  I  should  be  inclined 
to  follow  it,  though  a  rule  cannot  be  considered  to  be  settled  until 
it  is  laid  down  by  a  General  Order.  It  may  be  desirable  to  con- 
sult the  other  Judges  as  to  laying  down  such  a  rule ;  but  in  this 
case  no  tender  at  all  has  been  made,  and  Mr.  Bagshawe^s  clients 
must  have  their  costs.  I  should  adopt  the  course,  at  all  events,  of 
holding  that,  where  a  sum  had  been  tendered  suflBcient  to  enable 
the  person  served  to  consult  a  solicitor,  then  he  would  appear  at 
his  peril ;  but  if  no  tender  has  been  made,  then  the  costs  should  be 
allowed.  I  do  not  see  how  the  sum  to  be  tendered  can  be  fixed,  as 
the  Petition  may  be  long  or  short,  nor  can  I  deal  with  the  Taxing 
Master's  duty,  and  say  what  sum  ought  to  have  been  tendered. 

Solicitors:  Messrs.  BeU,  Brodrick,  dt  Qray ;  Messrs.  Paimer, 
Eland,  &  Nettleship. 

(1)  10  Jur.  (N.S.)  289.  (2)  Law  Rep.  6  Eq.  336. 
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In  re  FINNEY.  ?"<> 


Ikutkrupiof — AnnvUing  Adjudication — Bankruptcy  Act,  1869, «.  84 — Delegation 

qf  Powers  of  Ckitf  Judge  to  Begistrar, 

Where  the  creditors  fail  to  appoint  a  trustee  in  a  bankruptcy  by  reason  of 
a  quorum  not  being  present,  the  Court  ought  not  to  annul  the  adjudication 
under  the  84th  section  of  the  Bankruptcy  Act,  1869,  if  one  creditor  wishes 
the  bankmptcy  to  proceed,  and  his  debt  is  so  much  greater  than  all  the 
others  that  he  is  substantially  the  only  creditor. 

Therefore,  in  a  case  where  the  petitioning  creditor's  debt  amounted  to 

£3232,  and  there  were  only  two  other  unsecured  creditors,  whose  debts 

^       amounted  to  £67  and  £42  respectively,  and  the  petitioning  creditor  appeared 

but  the  two  others  did  not,  it  was  held  that  the  bankruptcy  ought  to  proceed 

under  the  Eegistrar  as  trustee. 

The  Registrar  sitting  as  Chief  Judge  ought  only  to  act  in  cases  where  he 
has  the  deciaons  of  the  Chief  Judge  or  of  the  Court  to  guide  him. 

1  HIS  was  an  appeal  from  an  order  of  Mr.  Begistrar  Spring  Bice 
sitting  as  Chief  Judge  in  the  London  Court  of  Bankruptcy. 

On  the  25th  of  May,  1870,  the  English  Joint  Stock  Bank, 
Limited,  filed  a  Petition  in  bankruptcy  against  Mr.  8.  G.  Finney^ 
founded  on  a  debt  due  to  them  of  £3232,  and  he  was  accordingly 
adjudicated  bankrupt. 

The  bankrupt  had  three  unsecured  creditors;  namely,  the 
English  Joint  Stock  Bank,  for  a  debt  of  £3232 ;  Mr.  Eedley,  for 
£67 ;  and  Mr.  Irving,  for  £42.  He  had  also  one  creditor,  whose 
debt  was  fully  secured,  and  three  whose  debts  were  partially 
secured.  The  assets  not  included  in  the  securities  were  of  very 
trifling  amount. 

The.  first  meeting  of  creditors  was  twice  adjourned,  but  no 
creditor  appeared  except  the  English  Joint  Stock  Bank,  and  there 
being  no  quorum  of  creditors  no  trustee  was  appointed.  The 
Registrar  accordiugly  reported  the  matter  to  the  Chief  Judge,  and 
on  the  3rd  of  August,  1870,  Mr*  Begistrar  Spring  Bice,  sitting  for 
the  Chief  Judge,  having  heard  counsel  for  the  petitioning  creditor 
and  also  for  the  bankrupt,  annulled  the  adjudication  under  the 
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I^  JJ.      84th  section  of  the  Bankruptci'  Act,  1869  (1).    From  this  order 
1870        the  petitioning  creditors  appealed. 
Kx  parte        ^^^  notice  of  appeal  was  served  upon  the  Registrar  and  on  the 

KM0L18H        <1fthtor 

JoiKT  Stock  ^^^^^^ 
Bakk* 

In  re  j^^  Serjeant  Sargood,  and  Mr.  Windaio,  for  the  Appellants : — 

""^  The  bankruptcy  ought  not  to  be  annulled  in  a  case  where  there 

is  a  hondfde  and  substantial  creditor  who  desires  to  proceed  with  it. 
The  other  creditors  have  debts  of  so  small  an  amount  that  they  did 
not  think  it  worth  while  to  attend ;  but  that  ought  not  to  prejudice 
the  petitioniug  creditor,  who  has  a  right  to  avail  himself  of  the 
powers  of  bankruptcy  to  investigate  the  affairs  of  the  bankrupt  and 
realise  the  assets.  The  17th  section  of  the  Act  provides  that  uutil 
a  trustee  shall  be  appointed  the  Begistrar  shall  act  as  trustee ; 
there  is,  therefore,  no  difficulty  in  carrying  on  the  bankruptcy. 

[They  also  referred  to  sects.  16,  83,  subs.  3,  and  sect.  84  of  the 
Bankruptcy  Act,  1869,  and  to  the  93rd  and  128th  Bules  of  the 
Gen.  Ord.  of  Jan.  1870.] 

We  object  to  counsel  being  heard  for  the  debtor.  On  any 
question  arising  on  the  84th  section  the  bankrupt  ought  only  to 
attend  to  be  examined,  not  as  a  party  concerned, 

Mr.  Beed,  and  Mr.  A  K  Miller^  for  the  debtor,  submitted  that 
whether  or  not  the  bankrupt  was  properly  heard  before  the 
Begistrar,  he  was  now  entitled  to  be  heard,  for  he  was  no  longer 
a  bankrupt,  and  he  had,  moreover,  been  served  with  notice  of  the 
appeal. 

The  Lords  Justices,  without  giving  any  opinion  as  to  the 
right  of  the  bankrupt  to  be  heard  before  the  Chief  Judge,  admitted 
his  right  to  appear  on  the  appeaL 

(1)  32  &  33  Viot.  0.  71,  s.  84.    The  son  of  the  prescribed  quorum  not  being 

Registrar  nuiy  adjourn  the  first  meeting  present,  or  for  any  other  reason  what- 

of  creditors  from  time  to  time  and  from  ever,  the  Court  may  annul  the  adjndi- 

place  to  place,  subject  to  the  directions  cation  unless  it  deems  it  expedient  to 

of  the  Court ;  but  if  at  such  first  meet-  carry  on  the  bankruptcy  with  the  aid 

ing  of  creditors,  or  at  some  adjournment  of  the  Registrar  as  trustee, 
thereof,  no  trustee  is  appointed  by  rea- 
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This  is  a  matter  for  the  discretion  of  the  Chief  Judge,  which      ExparU 
this  Ciourt  will  be  reluctant  to  interfere  with.  *  The  Begistrar  j^int  Stock 
might  reserve  any  doubtful  case  to  be  heard  by  the  Chief  Judge,       ^^"^ 
or  the  Chief  Judge  might  rehear  it,  although  it  had  been  heard  by      Finnkt. 
the  Begistrar:  Bankruptcy  Act^  1869,  s.  71;  Gen.  Ord.  of  Jan. 
1870,  Bule  4.    Bankruptcy  is  in  the  nature  of  an  injunction  to 
restrain  one  creditor  from  absorbing  all  the  assets  to  the  prejudice 
of  the  others,  and  to  secure  an  equal  distribution  among  the  body 
of  the  creditors.    It  was  not  intended  for  the  purpose  of  putting 
additional  powers  into  the  hands  of  a  single  creditor.   He  ought  to 
have  recourse  to  the  ordinary  tribunals :  In  re  Gowbridge  Railway 
Company  (1)  ;  Bankruptcy  Act^  1869,  s.  13. 

Sib  W.  M.  James,  L. J. : — 

I  think  it  is  very  much  to  be  regretted  that  this  case  was  not 
heard  in  the  first  instance  by  the  Chief  Judge.  The  point  which 
is  raised  is  one  of  considerable  importance,  and  it  was  not  desirable 
that  it  should  be  disposed  of  for  the  first  time  by  the  Begistrar. 
I  think  it  must  have  been  intended  by  the  Legislature  that  when 
the  Begistrar  acts  as  Chief  Judge  it  should  only  be  in  cases  where 
he  has  the  decisions  of  the  Chief  Judge  or  of  the  Court  to  guide 
him.  It  is  the  more  to  be  regretted  in  the  present  case,  as  it 
relates  to  the  duties  of  the  Begistrars  generally. 

It  is  not,  however,  necessary  that  we  should  now  lay  down  any 
general  rule*  It  will  be  sufficient  to  state  our  views  of  this  par- 
ticular case,  because  it  is  pre-eminently  one  in  which  it  appears  to 
us  expedient  that  the  bankruptcy  should  continue.  Here  there 
was  a  petitioning  creditor,  and  two  other  small  unsecured  creditors, 
the  petitioning  creditor's  debt  being  of  such  overwhelming  amount 
that  he  is  entitled  to  be  considered  substantially  the  sole  creditor 
who  is  putting  the  bankruptcy  in  force. 

Now  a  sole  creditor  has  a  right  to  proceed  against  his  debtor 
in  bankruptcy,  and  he  has  a  right  to  all  the  remedies  provided  by 
the  bankruptcy  law,  which  are  very  extensive.    Why  should  he  be 

(1)  Law  Rep.  5  Eq.  4ia. 
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L.  JJ.      deprived  of  that  benefit  unless  for  some  good  reason  ?     The  other 

1870       creditors  did  not  appear.    If  there  had  been  namerous  creditors 

Ez  parts     ^^^  ^^  assets  it  might  ha?e  been  considered  a  sham  bankruptcy  ; 

Joh!t*8toc«  ^*  would  have  been  right  to  annul  it ;  but  here  we  have  a  substan- 

Bank.       tial  creditor,  who  says,  **  I  desire  the  bankruptcy  to  be  carried  on, 

FiifKrr.     ®^®^  ^^  ™y  ^^^  expense,  in  order  to  get  my  debt  out  of  the  asset?. 

-"-       I  know  that  there  are  some  assets,  which  are  subject  to  certain 

charges.    I  wish  to  have  those  charges  investigated  and  the  assets 

realised."    I  think  he  has  a  right  to  hold  fast  the  benefit  of  the 

remedies  which  the  law  has  given,  and  that  we  ought  not  to 

deprive  him  of  them  by  annulling  the  bankruptcy..    The  order 

must  therefore  be  discharged* 

Sir  G.  Mellish,  L  J. : — 

I  am  of  the  same  opinion.  The  burden  of  proof  is  not  on  one 
side  more  than  on  the  other ;  but  the  circumstances  are  such  that 
they  convince  me  that  it  is  expedient  to  continue  the  bankruptcy 
with  the  Registrar  as  trustee.  It  has  been  argued  that  a  bank- 
ruptcy is  only  for  the  purpose  of  preventing  one  creditor  from 
gaining  an  advantage  over  the  others.  But  there  is  another 
important  object,  namely,  to  enable  the  creditors  to  get  paid  out 
of  the  assets  of  the  debtor.  No  doubt  it  is  a  principle  of  bank- 
ruptcy that  the  wishes  of  the  majority  of  creditors  should  be 
carried  out,  and  if  it  should  appear  in  any  case  that  the  creditors 
not  attending  are  as  substantial  as  those  who  did  attend  there 
would  be  a  ground  for  saying  that  the  will  of  the  majority  had  not 
been  declared  that  the  estate  should  be  wound  up  in  bankruptcy. 
But  in  this  case  the  facts  are  that  there  is  only  one  large  creditor, 
and  that  all  the  assets  are  subject  to  charges,  and  may  not  be 
realised  for  some  time.  We  may  well,  therefore,  conclude  that 
the  smaller  creditors  would  not  think  it  worth  while  to  have  the 
bankrupt's  affairs  investigated,  but  the  large  creditor  does  think 
it  worth  while.  The  law  gives  greater  facilities  to  do  this  in  bank- 
ruptcy than  in  any  other  way.  I  am  therefore  of  opinion  that  the 
bankruptcy  ought  to  go  on. 

I  agree  with  the  Lord  Justice  that  it  is  a  pity  that  this  case  was 
not  heard  before  the  Chief  Judge  in  the  first  instance.    It  is  not 
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desirable  that  a  general  rule  should  be  laid  down  without  the 
matter  going  before  the  Chief  Judge.  The  Appellant  will  have  his 
oasts  oat  of  the  estate.    The  debtor  will  have  uo  costs. 

Solicitors  for  the  Appellant :  Messrs.  Lawrancey  Flews,  &  Go. 
Solicitors  for  the  Debtor :  Messrs.  Lawless,  Nelson,  dt  Jones. 
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In  re  PATENT  FILE  COMPANY. 
Ek  parte  BIRMINGHAM  BANKING  COMPANY. 

Ccmpany — Directors — Mortgage  by  Deposit — Mortgage  to  secure  antecedent 

Debt. 

The  memorandam  of  association  of  a  company,  whose  nominal  capital  was 
£100,000,  stated  its  objects  to  be  the  manufacturing  and  selling  of  files  and 
steel,  and  the  doing  all  such  other  things  (including  the  acquiring  and  "  dis- 
posing of  lands  and  buildings)  as  were  incidental  or  conducive  to  the  attain- 
ment of  those  objects.  The  articles  of  association  provided  that  the  company 
might,  with  the  sanction  of  an  extraordinary  general  meeting,  borrow  on  mort- 
gage of  its  property  any  sums  not  exceeding  one-half  of  its  nominal  capital ; 
and  provided  that  the  directors  might  exercise  all  such  powers  of  the  company 
as  were  not,  by  the  Companies  Act,  1862,  or  by  the  articles,  required  to  be 
exercised  by  the  company  in  general  meeting.  The  company  passed  a  reso- 
lution authorizing  a  mortgage  to  the  extent  of  one-third  of  the  nominal 
capitaL  A  few  weeks  after  this  the  account  of  the  company  with  their 
bankers  being  overdrawn  to  the  q;ctent  of  more  than  £23,000,  and  the 
bankers  pressing  for  security,  the  directors  deposited  with  them  the  title- 
deeds  of  the  property  on  which  the  company  carried  on  their  business,  and 
gave  a  memorandum  of  deposit  under  the  seal  of  the  company,  making  the 
deeds  a  security  for  the  balance  of  account  up  to  £25,000.  Within  six 
months  after  this  a  resolution  was  passed  for  winding-up : — 

Held  (affirming  the  decision  of  Stuart,  Y.O.),  that  this  security  was  valid. 

Semhle,  that,  in  the  absence  of  any  prohibition  in  the  articles,  a  company 
may  secure  a  past  debt  by  deposit  of  title-deeds. 

xHIS  was  a  motion  by  way  of  appeal  from  a  decision  of  Vice- 
Chancellor  Stuart,  holding  an  equitable  mortgage,  by  deposit,  of 
the  real  estate  of  the  Patent  File  Company,  Limited,  to  be  valid. 

The  Patent  File  Company  was  registered  in  1863,  with  a  nominal 
capital  of  £100,000.  The  memorandum  of  association  stated  the 
object  of  the  company  to  be  the  purchasing  letters-patent  grante'l 
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h.  JJ.      to  R  Bernct  for  an  invention  of  a  new  machine  for  cutting  files, 
1870        and  of  certain  other  letters-patent  relating  to  files ;  the  manofac- 
7fi  ^       taring,  purchasing,  or  otherwise  acquiring  machines  and  apparatus 
^cSiffAiiT*^'  applicable  to  the  manufacture  of  files ;  the  manufacturing,  pur- 
Ex  parts     chasing,  or  otherwise  acquiring,  and  selling  or  disposing  of  files, 
^BaSkSo  "  '^'^^^  ^^^  ^^^  *^^  steel,  **  and  the  doing  of  all  such  other  things 
CoMPAKT.    (including  the  purchasing,  leasing,  or  otherwise  acquiring,  holding 
and  disposing  of  lands  and  buildings)  as  are  incidental  or  condu- 
cive to  the  attainment  of  the  above  objects  or  any  of  them/' 

The  clauses  of  the  articles  of  association  referred  to  in  the 
argument  were  the  following : — 

^  41.  The  company  may,  with  the  sanction  of  an  extraordinary 
general  meeting,  from  time  to  time  borrow  and  take  up  on  mort- 
gage of  any  of  the  property  of  the  company,  or  on  such  other 
security  as  they  may  think  fit,  any  sum  or  sums  not  exceeding  in 
the  whole  one-half  of  the  nominal  capital  of  the  company. 

"  42.  Any  mortgage  bond  or  other  security,  bearing  the  common 
seal  of  the  company  and  issued  for  valuable  consideration,  shall  be 
binding  on  the  company,  notwithstanding  any  irregularity  touching 
the  authority  of  the  directors  to  issue  the  same ;  and  no  person 
taking  any  such  security  shall  be  bound  to  ascertain  that  the 
amount  then  due  by  the  company  on  mortgage  or  other  security 
does  not  exceed  one-half  of  the  nominal  capital  of  the  company." 

**  75.  The  business  of  the  company  shall  be  managed  by  the 
directors,  who  may  pay  all  expenses  incurred  in  the  formation  and 
registration  of  the  company,  and  may  exercise  all  such  powers  of 
the  company  as  are  not  by  the  Companies  Act,  1862,  or  by  these 
articles,  required  to  be  exercised  by  the  company  in  general  meet- 
ing, subject,  nevertheless,  to  any  regulations  of  these  articles,  to 
the  provisions  of  the  Companies  Act,  1862,  and  to  such  regulations 
being  not  inconsistent  with  the  said  regulations  and  provisions  as 
may  be  prescribed  by  the  company  in  general  meeting.  But  no 
regulation  made  by  the  company  in  general  meeting  shall  invali- 
date any  prior  act  of  the  directors  which  would  have  been  valid  if 
such  regulation  had  not  been  made." 

**  78.  The  directors  are  hereby  empowered  to  do  and  execute 
all  necessary  acts,  deeds,  or  assurances  that  may  be  necessary  for 
the  purchase    or  acquisition  of  the  patent  rights  mentioned  or 
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referred  to  in  the  memorandum  of  association^  or  for  the  pnr-  L.  JJ. 
chase  or  taking  on  lease  of  lands  or  buildings,  or  the  erection  is70 
of  buildings  and  machinery,  or  for  the  prosecution  in  any  other  j^  ^ 
manner  of  all  or  any  of  the  objects  of  the  company."  ^^^J^^ 

The  PaierU  File  Company  had  a  banking  account  with  the  Bir-     ex  parts 
mtnffham  Banking  Company^  which,  in  1865,  became  heavily  over-  ^{JfjJJJi^* 
drawn.    On  the  9th  of  August^  1865,  the  balance  being  then  above    Compaky, 
£11,000,  the  then  manager  of  the  bank  wrote  a  letter  requesting 
that  it  might  be  reduced. 

On  the  30th  of  August,  1865,  an  extraordinary  general  meeting 
was  held  and  the  followiog  resolution  passed :  ^  That  the  directors 
be  and  are  hereby  authorized  to  borrow  and  take  up  from  time  to 
time  on  mortgage  of  the  lands,  buildings,  and  fixed  machinery  of 
the  company,  or  on  such  part  thereof  as  they  deem  fit^  or  upon 
debentures  under  the  seal  of  the  company,  such  sum  or  sums  of 
money  not  exceeding  in  the  whole  one-third  of  the  nominal  capital 
of  the  company,  and  that  the  directors  are  hereby  authorized  to 
affix  the  seal  of  the  company  to  all  instruments  which  they  deem 
requisite  for  giving  fall  effect  to  this  resolution." 

No  loan  could  be  obtained,  and  in  April,  1866,  the  overdrawing 
having  been  increased,  Mr.  Shaw,  the  new  manager  of  the  bank, 
applied  to  the  Patent  File  Company  to  reduce  the  balance,  and  on 
the  1st  of  May  wrote  to  the  company  that  the  balance  must  not  be 
increased  before  the  special  board  meeting,  which  was  to  be  held  on 
the  loth  of  May.  Soon  after  this  the  managers  had  an  interview, 
and  Mr.  Shaw  said  that  security  would  be  required.  On  the  lOth 
the  directors  resolved  that  their  solicitors  should  be  authorized  to 
give  a  mortgage,  by  deposit  of  the  title-deeds  of  the  property  on 
which  the  business  of  the  Patent  File  Company  was  carried  on. 
This  was  completed  on  the  30th  of  May,  and  the  deeds  were 
deposited,  with  a  memorandum  of  deposit,  under  the  seal  of  the 
company,  making  theoi  a  security  for  what  should  be  due  to  the 
bank  to  the  extent  not  exceeding  £25,000.  At  this  time  more 
than  £23,000  was  due,  and  the  property  in  the  security  was  esti* 
mated  as  worth  about  £35,000. 

In  October,  1866,  a  Petition  for  winding  up  the  Patent  File 

Company  was  presented  by  a  creditor,  but  stood  over ;  and  on  the 

13th  of  December,  1866,  a  resolution  was  passed  for  the  voluntary 
Vol.  VI.  /  1 
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L.  JJ.       winding  up  of  the  company.    The  Petition  afterwards  came  on  for 
1870        hearing,  and  on  the  12th  of  January,  1867,  an  order  was  made  for 
jn  f^       continuing  the  voluntary  winding-up  under  supervision. 
^cKJi"      ^^®  property,  the  title-deeds  of  which  had  been  deposited, 
JSx  parte     having  been  sold  under  the  direction  of  the  Court,  without  preju- 
^Bank^ng**  ^^^  ^  *^®  rights  of  the  parties,  the  Birmingham  Banking  Com-^ 
OoMPAi«T.    pany  applied  to  have  the  proceeds  paid  to  them,  and  the  liquidator 
took  out  a  cross  summons  to  have  the  equitable  mortgage  declared 
void.    Vice-Chancellor  Stuart  held  that  the  security  was  valid. 
From  this  decision  the  liquidator  appealed. 

Mr.  Hardy,  Q.C.,  and  Mr.  Lococh  WeVb^  for  the  Appellant : — 

This  was  a  fraudulent  preference,  and  therefore  void  under  the 
Companies  Ad,  sect.  164.  It  was  also  bad,  as  a  conveyance  in 
fraud  of  creditors :  WoacUiatAse  v.  Murray  (1)  ;  Ex  parte  FoaJey  (2)  ; 
Ooodrioke  v.  Taylor  (3).  Apart  from  these  grounds  the  mortgage 
is  bad,  as  being  uUra  vires:  Scott  v.  Colbum  (4);  Australian 
Auxiliary  Steam  Clipper  Company  v.  Mounsey  (5) ;  In  re  hms  of 
Court  Hotel  Company  (6);  Bateman  v.  Midr  Wales  Railway  Com- 
pany  (7) ;  In  re  Peruvian  BaUways  Company  (8).  The  case  of 
Athenesum  Life  Assurance  Society  v.  Pooley  (9)  is  strongly  in  our 
favour.  The  express  powers  of  mortgaging  given  by  the  articles 
and  the  resolution  negative  by  implication  any  other  power  of 
mortgaging,  even  if  the  directors  would  otherwise  have  had  it, 
which  we  contend  they  would  not,  mortgaging  property  being  no 
ordinary  incident  to  the  carrying  on  busmess  of  this  natura  Now 
the  express  power  extends  only  to  a  mortgage  to  obtain  money, 
not  to  a  mortgage  for  a  pre-existing  debt. 

Mr.  Dickinson,  Q.C.,  and  Mr.  Chitty,  contra,  were  not  called  upon. 

Sir  W.  M.  James,  L. J. : — 

This  case  appears  to  me  one  of  the  simplest  description.    The 
company  is  a  body  corporate,  and  by  the  law  of  England  a  body 

(1)  Law  Rep.  2  Q.  B.  634.  (6)  Law  Rep.  6  Eq.  82. 

(2)  Ibid.  3  Ch.  516.  (7)  Ibid.  1  C.  P.  499. 

(3)  2  H.  &  M.  3.^0 ;  2  D.  J.  &  S.  135.         (8)  Ibid.  2  Ch.  617. 

(4)  26  Beav.  276.  (9)  1  Giflf.  102,  114  j  3  De  G.  &  J. 

(5)  4  E.  &  J.  733.  294. 
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corporate  can  hold  property  and  dispose  of  it  as  fi'eely  as  an  indi-       L.  JJ. 
Yidnaly  onlesB  it  is  specially  prohibited  from  so  doing.    In  the       1870 
memorandum  and  articles  of  this  company  I  can  find  nothing  to       inn 
prevent  the  compftny  qud  company  from  pledging  part  of  its  pro-  ^'^J^ 
perty  for  payment  of  a  debt  incurred  in  the  course  of  its  business.     Ex  paru 
It  is  equally  plain  that,  under  these  articles,  the  directors  can  do     ^Smma^ 
anything  which  the  company  could  do,  unless  it  is  an  act  which    Oomfakt. 
they  are  specially  prohibited  from  doing.    I  can  find  nothing  in 
the  memorandum  or  articles  to  prevent  the  directors  from  making 
the  best  terms  they  can  with  a  creditor  of  the  company  by  selling 
or  pledging  part  of  the  property  of  the  company.    No  doubt,  a 
disposition  of  the  property  by  the  directors  might  be  yoid  in 
equity  if  it  were  contrary  to  the  objects  of  the  company;  the 
directors  would  then  be  restrained  from  doing  the  act,  as  being  an 
abuse  of  their  fiduciary  position.    But  in  the  present  case  there  is 
nothing  to  prevent  the  company  from  making  such  an  arrangement 
as  th»  with  a  creditor,  nor  is  there  anything  to  prevent  the  directors 
from  doing  so. 

There  is  no  pretence  for  saying  that  this  is  a  case  of  fraudulent 
preference.  The  bank  required  security.  The  directors  cannot  be 
sapposed  to  have  had  any  particular  affection  for  the  bank,  but 
they  wanted  accommodation  from  the  bank,  and  so  they  gave  the 
security  required.  They  mortgaged  property  worth  £35,000  for 
£i!5,000,  so  it  was  not  a  security  exhausting  the  property,  and  it 
was  not  tendered  by  the  debtor,  but  asked  for  by  the  creditor. 

Sib  G.  Mbllish,  L  J. : — 

I  am  of  the  same  opinion.  As  to  the  question  of  fraudulent 
preference,  the  case  is  perfectly  clear.  The  security  was  given  in 
consequence  of  a  demand  by  the  creditor,  and  not  only  so,  but 
there  is  nothing  to  shew  that  a  winding-up  of  the  company  was 
then  contemplated.  On  the  contrary,  the  directors  intended  to  go 
on,  and  thought  that  by  raising  money  they  could  retrieve  the 
affairs  of  the  company.  It  was  next  urged  that  this  security  was 
void,  because  it  was  a  pledging  the  entire  property  of  the  company 
in  such  a  way  that,  if  done  by  an  individual,  it  would  have  been  an 
act  of  bankruptcy.  The  answer  to  this  is  twofold.  First,  that 
there  is  no  provision  in  the  Companies  Act  that  every  transaction 
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L.  JJ.  which  in  the  case  of  an  individual  would  be  an  act  of  bankruptcy 
1870  shall  be  void  as  against  creditors;  and  the  Legislature  appears 
jfi  ^0       designedly  to  have  omitted  any  enactment  of  that  kind.    Secondly, 

^CtaS'AOT* "  ^'®  ^®  ^^*  *  mortgage  of  the  whole  property  of  the  company,  for 
ExparU     the  shares  were  not  fully  paid  up. 

^jbanwno*'  ^^®  third  objection  is  the  only  one  that  could  raise  any  serious 
Company,  doubt^  namely,  whether  a  joint  stock  company  of  this  kind  can 
raise  money  or  give  security  for  a  past  debt  by  deposit  of  title- 
deeda  It  was  urged  that  no  company  can  mortgage  unless 
expressly  authorized  to  do  so.  Now,  the  company  has  property 
which  it  is  authorized  to  deal  with,  and  I  should  say  that  the 
true  rule  is  just  the  contrary,  namely,  that  the  company  can 
mortgage  unless  expressly  prohibited  from  doing  so.  The  43rd 
section  of  the  Act  appears  to  recognise  the  creation  of  mortgages 
as  an  ordinary  incident  to  a  company.  The  memorandum  in  the 
present  case  mentions  as  a  purpose  of  the  company  the  *'  dispoq^ing 
of  its  landed  property.  The  articles  give  to  the  directors  the 
whole  powers  of  the  company,  subject  to  the  provisions  of  the 
articles  and  of  the  Companies  Ad,  1862,  and  I  cannot  find  any- 
thing either  in  the  Act  or  the  articles  to  prohibit  their  making  a 
mortgage  by  deposit.  It  would,  in  my  opinion,  be  most  undesirable 
to  lay  down  a  rule  that  no  joint  stock  company  can  raise  money 
in  this  way.  A  mortgage  by  deposit  is  the  kind  of  security  most 
usually  given  by  mercantile  men  to  bankers,  and  such  a  rule 
would  seriously  cripple  joint  stock  companies  in  their  business 
transactions.  There  being  nothing  in  the  articles  to  prohibit  the 
giving  such  a  security,  I  am  of  opinion  that  the  company  can  give 
it  as  well  for  a  past  debt  as  for  a  ftiture  one.  In  fact,  the  case  is 
stronger  in  favour  of  a  security  for  a  past  debt,  as  it  would  be 
absurd  to  say  that  a  company  has  not  power  to  pay  past  debts ; 
and  if  so,  why  should  it  be  debarred  from  giving  security,  which  is 
one  way  of  applying  its  property  in  payment  of  its  debts? 

Solicitors :  Messrs.   Neunnan,    Dale,  &  Strelion ;    Mr.  /ames 
Crowdy. 
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Dm.  22. 


LAZENBY  V.  WHITE.  L.  J.  j. 

Practice — Advancing  Appeal, 

An  appeal  from  a  decree  granting  an  injunction  to  restrain  the  use  of  a 
trade-mark  ordered  to  be  advanced,  on  the  ground  that  the  injury  done  to  the 
Defendant  by  the  continuance  of  the  injunction,  if  wrongly  granted,  would 
he  irreparable. 

JLHIS   was  an  application  by  the  Defendant  to  advance   the 
hearing  of  an  appeal. 

The  bill  was  filed  by  the  Plaintiff,  as  proprietor  of  the  original 
Harvey^B  sauce,  to  restrain  an  invasion  of  his  rights  by  the  Defen- 
dant.    No  interlocutory  injunction  was  applied  for,  but  on  the 
18th  of  November,  1870,  the  Master  of  the  Bolls  made  a  decree 
granting  a  perpetual  injunction  to  restrain  the  Defendant  from 
selling  any  Harvey's  sauce  not  prepared  by  the  Plaintiff,  and  pur- 
porting to  be  the  original  Lazenhy's  Harvey's  sauce,  and  from 
selling  any  sauce  described  as  or  purporting  to  be  Harvey*%  sauce, 
made  by  E.  Lazenby,  or  E.  Lazenby  &  San,  or  by  any  successor  to 
JB.  Lazenby  &  Son,  and  from  using  any  labels  representing   by 
colourable  imitation  or  otherwise  that  the  sauce  sold  by  the 
Defendant  was  the  same  as  that  made  and  sold  by  the  Plaintiff. 
The  Defendant  was  ordered  to  pay  the  costs  of  the  suit 

The  Defendant,  on  the  3rd  of  December,  presented  his  petition 
of  appeal,  and  now  made  this  application  to  have  it  advanced ;  in 
support  of  which  he  deposed  that,  if  the  hearing  of  the  appeal 
should  be  delayed,  his  business  would  be  ruined. 

Sir  jB.  BaggaUay,  Q.C.,  and  Mr.  Homeraham  Cox,  for  the  motion : — 

The  case  is  within  the  principle  of  London,  Chatham,  &  Dover 
BaUway  Company  v.  Imperial  Mercantile  Credit  Asaoeiation  (1). 
The  injunction  having  been  granted  at  the  hearing,  the  Plaintiff 
is  under  no  undertaking  as  to  damages ;  and  the  Defendant,  if 
ultimately  successful,  will  get  no  compensation  for  the  ruin  of  his 
business,  which  will  take  place  if  the  hearing  is  delayed. 

(1)  Law  Rep.  3  Ch.  231. 
VOL.VI.  K  1 
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L.  J.  J.         Ho  Counsel  appeared  for  the  Plaintiff. 

1870 

La«hbt     Sir  W.  M.  James,  L.J. : — 

White.  I  think  that  I  may  venture  to  act  for  my  learned  brother  as 

well  as  myself  in  ordering  this  appeal  to  be  advanced,  on  the 
ground  that  the  case  is  one  of  irreparable  damage.  If  a  bill  to 
restrain  the  cutting  ornamental  timber  were  dismissed,  I  should 
think  that  an  appeal  from  the  dismissal  ought  to  be  advauced,  as 
otherwise  the  timber  might  all  be  cut  down  before  the  hearing ; 
and  the  present  case  stands  on  a  similar  footing. 

Solicitors :  Mr.  O,  F.  Smith ;  Messrs.  Bailey^  Shato,  Smiih^  db 
JBaSetf. 
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MAWSON  V.  FLETCHEE.  l.  jj. 

Vendor  wnd  Purehater — CondUions  of  Sale — Title — Compensation — Bight  to  ^^^ 

TJpon  a  sale  of  land,  one  of  the  conditions  provided  that  if  any  objection 
was  persisted  in,  the  vendors  might  rescind  the  contract ;  and  another  con- 
dition provided  that  if  any  mistake  should  appear  to  have  been  made  in  the 
description  of  the  property,  or  of  the  vendors*  interest  therein,  snch  mistake 
shoold  not  vitiate  the  sale,  bat  compensation  should  be  given. 

The  purchaser  objected  that  certain  minerals  under  the  land  appeared  to 
belong  to  the  lord  of  the  manor ;  the  vendors  answered  that  this  would  not 
be  compensated  for,  being  the  result  of  an  enfranchisement  as  to  which  there 
was  a  condition.  The  purchaser  persisted  in  the  objection,  and  the  vendors 
gave  notice  that  they  should  rescind  the  contract.  The  purchaser  then  filed 
his  bill  for  specific  performance  with  compensation,  and  the  vendors  by  their 
answer  alleged  that  they  had  in  fact  a  tHle  to  these  minerals,  but  bad 
rescinded  under  the  conditions : — 

Edd^  that  the  objection  taken  by  the  purchaser  was  an  objection  to  title 
to  part  of  the  property  sold,  the  removal  of  which  might  involve  a  long  and 
expensive  inquiry ;  that  the  vendors  had  a  right  to  rescind,  and  that  per- 
formance with  compensation  would  not  be  compelled. 

Decree  of  the  Master  of  the  Bolls  affirmed. 

J.  HIS  was  a  suit  by  a  purchaser  jf  land  for  specific  performance 
of  the  contraety  with  a  deduction  from  the  purchase-money. 

The  land  was  bought  at  a  sale  by  auction.  It  was  stated  in  the 
particulars  to  contain  freestone  and  limestone.  The  5th  condition 
of  sale  provided  that  any  part  of  the  property  which  had  been 
enfranchised  wouTd  be  sold  subject  to  reservations  contained  in  the 
deed  of  enfranchisement ;  the  6th  condition  enabled  the  vendors 
to  rescind,  if  any  objection  or  requisition  was  persisted  in ;  and  the 
14th  condition  provided  for  compensation  in  case  of  any  error  or 
mistake  in  the  description  of  the  property,  or  of  the  vendors' 
interest  therein. 

The  purchaser  investigated  the  title,  and  delivered  requisitions 
thereon,  by  one  of  which  he  claimed  compensation  for  the  mines 
and  minerals  under  the  land,  as  being,  by  one  of  the  title-deeds, 
reserved  to  the  lord  of  the  manor.  The  vendors  answered,  that 
the  reservation  contained  in  the  deed  was  the  result  of  an  enfran- 
chisement, and  would  not  be  compensated  for.  The  purchaser  still 
Vol.  YI.  Z  1 
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L.JJ.  claimed  compensation,  which  the  yendors  refused,  offering  to* 
1870  rescind  if  the  purchaser  considered  that  he  had  been  misled. 
jl2wB0N  Ultimately,  the  solicitors  for  the  vendors,  on  the  Ist  of  March,. 
1869,  wrote  to  the  solicitors  for  the  purchaser,  stating  that  imless 
the  title  was  accepted  unconditionally  before  the  end  of  that  week 
the  contract  would  be  rescinded,  pursuant  to  the  conditions  of  sale. 
No  answer  was  sent ;  and  the  solicitors  for  the  yendors  wrote  again 
on  the  8th  of  March,  inclosing  a  cheque  for  £246  for  the  deposit^ 
and  stating  that  from  that  date  the  contract  for  sale  would  be 
considered  as  rescinded.  The  solicitors  for  the  purchaser  returned 
the  cheque,  insisting  upon  performance  with  compensation:  and 
the  purchaser  then  filed  the  bill  in  this  suit  for  specific  perform- 
ance with  compensation.  The  vendors  by  their  answer  alleged 
that  they  had  a  good  title  to  the  minerals,  but  had  rescinded  the 
contract.  The  Master  of  the  EoUs  dismissed  the  bill  with  costs^ 
as  reported  (1),  where  the  facts  are  fully  stated. 
The  Plaintiff  appealed. 

Mr.  SotUJiffote,  Q.C.,  and  Mr,  Dryden,  for  the  Appellant : — 

We  say  that  this  case  comes  clearly  under  the  condition  as  ta 
misdescription,  which  is  not  overridden  by  the  condition  for 
rescinding :  Newby  v.  Painter  (2).  If  this  course  can  be  adopted, 
the  condition  as  to  misdescription  is  rendered  nugatory,  for  every 
case  involving  compensation  must  arise  from  a  defect  of  title  to 
part.  The  condition  expressly  refers  to  the  "  vendors'  interest," 
which  shews  that  it  was  not  to  be  confined  to  a  .misdescription  in 
the  quantities  of  land  sold.  This  is  a  clear  case  of  misdescription : 
Nelihorpe  v.  Eolgaie  (3) ;  Eoy  v.  Smyihies  (4).  We  say  that  free- 
stone and  limestone  are  minerals,  and  are  reserved  to  the  lord. 
The  vendors  did  not  at  first  deny  this,  and  only  said,  in  fact,  that 
we  were  bound  by  the  5th  condition,  as  to  enfranchisement ;  but 
that  certainly  did  not  apply,  and  it  was  not  till  the  vendors  put 
in  their  answer  that  they  claimed  to  have  a  good  title  to  the  lime- 
stone and  freestone. 

[The  Lord  Justice  Mellish  : — The  vendors,  in  fact,  say  that 

(1)  Law  Rep.  10  Eq.  212.  (3)  1  ColL  203. 

(2)  11  Hare,  26.  (4)  22  Beav.  510. 
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they  have  a  good  title.   You  may  not  be  satisfied  with  it,  and  insist       L  JJ. 
on  a  long  and  expensive  inquiry ;  but  they  may  find  another  pur-        1S70 
chaser  who  will  be  satisfied,  and  therefore  they  rescind  the  con-     mawbon 
tract.     It  may  be  conceded  to  you  that,  if  there  was  a  clear  case  of   „  ^'^ 

defect  of  title  to  part,  you  would  be  entitled  to  specific  perform-        

ance  with  compensation ;  but  it  is  not  so,  and  we  cannot  now  make 
a  decree  for  specific  performance  with  compensation,  inasmuch  as 
there  must  first  be  an  inquiry  whether  the  Tenders  have  a  title ; 
that  inquiry  will  probably  be  long  and  expensive,  and  be  the  very 
thing  which  the  vendors  wish  to  avoid.] 

We  should  have  to  pay  the  expense  of  that  inquiry  if  the 
vendors  turned  out  to  have  a  good  title.  As  the  vendors  have 
misled  us,  the  anus  is  on  them  to  shew  that  they  have  a  title,  and 
they  are  not  justified  in  arbitrarily  rescinding :  Twrpin  v.  Cham- 
bers (1);  DuddeU  v.  Simpson  (2).  They  never  said  that  they 
claimed  these  minerals,  and  if  they  had  admitted  that  they  had 
no  title  to  them,  we  must  have  had  a  decree  for  specific  perform- 
ance with  compensation. 

Mr.  Jessd,  Q.C.,  and  Mr.  Jaekson,  for  the  Defendants,  were  not 
called  upon. 

Sir  W.  M.  James,  L.  J. : — 

It  appears  to  me  that  the  decision  of  the  Master  of  the  Bolls 
ought  to  be  affirmed.  This  was  a  sale  by  auction  upon  certain 
conditions,  one  being  that  "  if  any  objection  or  requisition  be  deli- 
vered and  persisted  in,  the  vendors  shall  be  at  liberty  to  rescind 
the  contract  on  returning  to  the  purchaser  his  deposit,  without 
interest  or  expenses."  The  property  was  about  forty  acres,  and 
was  said  to  contain  limestone  and  freestone,  and  there  was  also  a 
condition  as  to  the  enfranchisement.  Now,  upon  investigation  of 
the  title,  it  appeared  that  upon  one  of  the  deeds  there  was  a  notice 
of  the  rights  of  the  lord  of  the  manor  to  minerals ;  and  on  further 
investigation  an  old  deed  was  produced,  which  contained  word& 
purporting  to  reserve  to  the  lord  of  the  manor  all  mines  and 
minerals  whatsoever,  raising,  therefore,  a  presumption  that  the 

(1)  29  Beav.  104.  (2)  Law  Rep.  2  Ch.  102. 
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L.  J  J.  reservation  of  the  rights  was  of  the  same  rights  as  those  on  the 
1870  customary  lands,  which,  it  was  said,  included  freestone  and  lime- 
Mavson  stone.  This  was  a  very  serious  objection  to  the  title.  The  land  is 
described  as  containing  very  valuable  limestone  and  freestone,  and, 
no  doubt,  they  would  be  valuable  to  a  purchaser.  Then  there  was 
the  question,  whether  the  vendors  could  or  could  not  by  adverse 
possession,  or  otherwise,  make  out  a  title  to  the  freestone  and 
limestone.  That  is  as  much  a  question  of  title  as  if  it  related  to 
any  portion  of  the  surface,  and  is  a  question  of  title  to  a  particularly 
valuable  part  of  the  property. 

The  first  answer  was,  that  the  question  was  covered  by  the 
5th  condition,  but  that  would  not  be  enough  in  this  Court  to 
enable  the  vendors  to  force  such  a  title  upon  an  unwilling  pur- 
chaser; and  therefore  the  vendors  virtually  say  that  in  their 
opinion  it  is  covered  by  the  5th  condition,  but  if  the  purchaser 
considers  that  he  has  been  misled,  then  the  vendors  will  rescind  the 
whole  contract. 

That  appears  fair  and  proper,  but  giving  that  answer  did  not 
make  it  the  less  an  objection  for  want  of  title.  The  objection  was 
persisted  in,  and  the  vendors  give  a  week's  notice  of  their  intention 
to  rescind ;  the  vendors  write  again,  and  receive  no  answer,  except 
that  the  purchaser  persists  in  the  objection. 

He  now  claims  compensation,  and  yet  says  it  is  not  a  question  of 
title,  though  he  claims  because  there  is  a  defect  of  title  to  part  of 
the  thing  agreed  to  be  sold.  The  vendors,  on  the  other  hand,  may 
say  that  the  very  reason  why  they  put  in  that  condition  was  to 
avoid  going  into  a  long  and  expensive  inquiry.  The  thing  to  be 
ascertained  would  be  the  extent  of  defect  in  title.  Suppose  it 
turned  out  that  the  freestone  and  limestone  did  not  belong  to  the 
lord  of  the  manor,  but  that  the  coal  did,  then  the  compensation 
would  be  different,  and  the  vendors  wished  to  be  protected  from  all 
these  difficulties. 

It  is  true  that  the  vendors  could  not  make  such  a  contract,  and 
avail  themselves  arbitrarily  of  this  condition  to  put  an  end  to  it ; 
but  in  this  case  it  is  impossible  not  to  see  that  they  would  be  in- 
volved in  very  considerable  trouble  and  expense  by  such  an  inquiry 
as  would  be  necessary. 

I  cannot  say  that  they  were  not  entitled  to  give  this  notice  to 
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rescind ;  they  seem  to  have  giyen  it  lona  fide,  and  the  Plaintiff      L.  JJ. 
brought  it  upon  himself.    He  filed  his  bill  as  entitled  to  oompen-        I87t) 

sation.    The  Master  of  the  Bolls  held  him  not  entitled,  and  we  mIwsox 

are  of  the  same  opinion.    The  bill  ought  to  be  dismissed  with  pl^-^^hj^^ 

costs.  

Sir  G.  Hellish,  L.  J. : — 

I  am  of  the  same  opinion.  The  objection  raised  by  the  Plaintiff 
is,  that  the  title  to  the  freestone  and  limestone  under  part  of  the 
property  sold  cannot  be  made  out,  because  it  appears  on  one  of  the 
deeds  that  these  minerals  had  been  reserved  to  the  lord  of  the 
manor ;  and  it  is  not  the  less  an  objection  to  title  because,  instead 
of  stating  it  as  such,  the  purchaser  claims  compensation.  The  real 
question  is,  whether  the  objection  is  an  objection  to  title  or 
merely  as  to  a  misdescription,  because  it  does  not  extend  to  the 
whole  property: — [His  Lordship  then  read  the  6th  condition, 
and  obeeryed  that  it  was  in  the  most  general  terms.  He  then 
read  the  14th  condition.]  Now,  is  there  any  error  or  mistake 
in  the  description?  There  is  a  general  description,  and  also 
a  description  of  this  particular  lot,  but  as  to  a  material  and 
essential  portion  it  appears  that  the  vendors  have  not  a  title ;  at 
least,  the  objection  is  made  that  they  have  not  the  title,  which  is 
said  to  be  in  the  lord  of  the  manor.  Now,  that  is  an  objection  to 
title;  the  description  is  accurate,  but  the  vendors  cannot  make 
out  a  title. 

An  answer  was  made  which  referred  to  the  5th  condition.  That 
was  not  a  sufficient  answer.  The  purchaser  still  insisted  on  the 
objection,  and  claimed  compensation;  and  the  vendors,  by  their 
letter  of  the  1st  of  March,  gave  the  purchaser  the  opportunity  of 
saying  that  he  would  take  without  compensation,  which  Lord 
Cairns,  in  Duddett  v.  Simpson  (1),  says  ought  to  be  given. 

The  purchaser  never  answered  that  letter,  thereby  admitting 
that  he  was  not  disposed  to  waive  the  objection.  He  allowed  the 
time  to  go  on,  and  then  the  vendors'  solicitors  wrote  another  letter 
stating  that  the  contract  was  rescinded.  That  I  take  to  be  rescind- 
ing the  contract  under  the  conditions ;  and,  in  my  opinion,  the 

(1)  Law  Bep.  2  Ch.  102. 


96  CHANQEBT  APPEALS.  [L.  R. 

L.  JJ.       Plaintiff  had  no  right  to  file  this  bill,  which  was  very  properly 
1870        dismissed  by  the  Master  of  the  Bolls. 


V,  Solicitors  for  the  Plaintiff :  Messrs.  Gray,  Johnston,  &  Mounsey, 

^^^l^""*    agents  for  Messrs.  Benson  d:  Moordaff,  CoekernunUh. 

Solicitors  for  the  Defendants:    Messrs.  Bischoff,  Bompas,  & 
Bischoffy  agents  for  Mr.  Waugh,  Coekermouth. 


Dec  12. 


L.  JJ.        In  re  IMPERIAL  LAND  COMPANY  OF  MARSEILLES. 

^^^  VINING'S  CASE. 

Company — Contributory —  Winding-up-^  Beconstruetion  of  Company — Diaaentiait 
Shareholder — Purchase  </  his  Interest  by  Liquidator — Companies  Act,  1862, 
5. 161. 

A  company  haying  resolved  on  a  voluntary  winding-up,  and  the  reoon- 
struction  of  the  company,  with  a  new  capital,  new  articles,  and  a  new  name,  a 
dissentient  shareholder  gave  notice  to  the  liquidators,  under  the  161st  section 
of  the  Companies  Act,  1862,  requiring  them  to  purchase  his  interest  in 
the  company.    The  liquidators  accordingly  took  a  transfer  of  his  shares : — 

HM  (reversing  the  decision  of  Malins,  V.C),  that  the  liquidators  had 
no  power,  under  the  16l8t  section,  to  release  the  dissentient  shareholder  from 
his  liability  to  the  creditors,  but  only  to  purchase  such  interest  as  he  had  in 
the  assets  of  the  company ;  and,  consequently,  that  the  shareholder's  name 
must  be  put  on  the  livt  of  contributories. 

XHIS  was  ap  appeal  from  an  order  of  yice-Chancellor  Malins, 
made  in  the  winding  up  of  the  Imperial  Land  Company  of 
Marseilles,  Limited, 

Mr.  Jam£s  Tally  Vining  was  an  original  allottee  of  200  shares  in 
the  company,  and  had  paid  in  respect  thereof  calls  and  other 
payments  to  the  extent  of  £7  10a.  per  share.  In  the  month  of 
February,  1867,  he  contracted,  through  Mr.  S.  VaUance,  to  sell 
these  shares  to  the  Yicomte  de  Coze  for  the  full  sum  which  he  had 
paid  for  them,  with  interest  thereon,  but  the  contract  was  not 
completed  till  the  month  of  December,  1867. 

On  the  22nd  of  August^  1867,  a  meeting  of  the  shareholders  of 
the  company  was  held,  at  which  it  was  resolved  that  a  plan  sug- 
gested by  the  directors,  and  which  had  been  previously  notified 
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to  the  shareholders,  should  be  carried  out  for  the  reconstruction      L.  JJ. 
of  the  company,  by  the  formation  of  a  new  company,  with  a  new       1870 
capital,  and  new  articles,  to  be  called  the  Consolidated  Land  Com-     y^^'s 
jpamf  of  France,  Limited,  and  that  for  this  purpose  the  Imperial       ^^^ 
Land  Company  should  be  wound  up  voluntarily.    It  was  also  re- 
eved, that  in  case  any  member  of  the  old  company  should  become 
entitled  to  have  his  interest  therein  purchased  by  the  liquidators, 
the  moneys  required  to  be  paid  for  purchasing  such  interest  should 
he  raised  by  a  sale  to  be  made  by  the  liquidators  of  the  shares 
and  debentures  of  the  new  company  which  might  have  been  taken 
or  received  by  such  member ;  and  if  the  moneys  produced  by  such 
«ale  should  be  less  than  such  purchase-money,  then  the  deficiency 
was  to  be  raised  by  the  liquidators,  by  their  selling  or  converting 
into  money  all  or  any  part  of  the  assets  of  the  old  company  which 
■should  not  be  required  for  discharging  its  liabilities  other  than 
those  in  respect  of  such  purchase-money,  and  if  more  than  such 
•purchase-money,  then  the  surplus  should  be  dealt  with  as  assets  of 
the  company. 

This  resolution  was  confirmed  at  another  meeting  of  the  company, 
held  on  the  5th  of  September,  1867. 

Mr.  Vining  dissented  from  the  resolution  as  to  the  reconstruc- 
tion of  the  company  with  the  consent  of  the  Yicomte  de  Oaze, 
.and  served  a  notice  upon  the  company  to  that  effect;  and  he 
required  the  directors  either  to  abstain  from  carrying  such  reso- 
lution into  effect,  or  to  purchase  the  interest  held  by  him  in  the 
<K>mpany  at  a  price  to  be  determined  according  to  the  provisions 
of  the  162nd  section  of  the  Companies  Act,  1862. 

An  arrangement  was  ultimately  made  between  the  Yicomte  de 
-Caze  and  the  liquidators,  with  Mr.  Ftnm^^ir  assent,  for  the  purchase 
by  the  liquidators  of  the  200  shares,  for  the  following  price,  that 
is  to  say,  the  abandonment  of  the  calls  then  due  on  the  shares,  and 
the  delivery  of  bonds  of  the  Consolidated  Land  Company  of  France,  - 
of  the  value  of  £2100 ;  and  such  shares  were  accordingly  trans- 
ferred on  the  31st  of  December,  1867,  by  Mr.  Vining^  with  the 
•assent  of  the  Yicomte  de  Caze,  to  the  liquidators  of  the  company, 
and  the  transfer  was  registered  in  the  books  of  the  company. 

Mr.  Vining^s  name,  however,  was  never  actually  removed  from 
the  list  of  shareholders. 
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On  the  7th  of  December,  1868,  a  Petition  was  presented  for 
contmniDg  the  volnntary  winding-up  of  the  company  nnder  the 
supervision  of  the  Court,  and  the  order  was  made  on  the  22nd  of 
the  same  month. 

Mr.  Vining^s  name  had  been  placed  upon  the  list  of  oontri- 
butories,  on  the  ground  that  he  was  still  liable  to  any  future  calls 
for  payment  of  the  liabilities  of  the  company.  He  accordingly 
moved,  before  the  Vice-Chancellor,  to  have  his  name  removed 
from  the  list. 

The  Vice-Chancellor  was  of  opinion  that  the  reconstruction  of 
the  company  was  the  formation  of  a  new  company  within  the  161st 
section  of  the  Ccmpanies  Ad,  1862,  and  that  the  effect  of  the 
transfer  of  the  shares  to  the  official  liquidators  was  that  Mr.. 
Vining  ceased  to  be  a  member  of  the  company,  and  therefore 
ordered  his  name  to  be  struck  off  the  list  of  contributories  (1). 
From  this  decision  the  official  liquidators  appealed. 

At  the  date  of  the  hearing  before  the  Yice-Chancellor  no  debt^ 
had  been  proved  against  the  Imperial  Land  Company y  but  since 
that  time  several  holders  of  debenture  bonds  issued  by  the 
company  had  been  admitted  to  prove :  Ex  parte  Colbome  dk  Sirauh 
bridge,  before  Vice-Chancellor  Matins,  on  the  2 1st  of  November, 
1870. 


(1)  1870.  July  21. 
Sib  R.  Maliss,  V.C.  : — 

The  question  is,  whether  this  case 
falls  within  the  161st  section  of  the 
Act  The  effect  of  the  resolution  passed 
by  the  shareholders  was  to  reconstruct 
the  company  with  a  new  capital,  new 
articles  of  association,  and  a  new  name. 
This,  in  my  opinion,  is  the  formation  of 
another  company  within  the  meaning 
of  the  leist  section  of  the  Act  of  1862, 
and,  consequently,  Mr.  Vining  was  at 
liberty  to  avail  himself  of  the  privileges 
given  to  dissenting  members  under  that 
section. 

At  the  date  of  the  reconstruction  of 
this  company  thera  had  been  a  binding 
contract  entered  into  by  Mr.  Vining  for 


the  sale  of  his  shares,  but  this  did  not 
preclude  him  from  making  an  agree- 
ment, under  the  161st  section,  with  the 
company  for  the  sale  of  his  shares,  with 
the  consent  of  the  person  to  whom  they 
were  contracted  to  be  sold,  nor  would 
it  have  prevented  the  person  so  con^ 
tracting  from  selling  the  shares  with 
the  consent  of  Mr.  Vining.  These 
shares  were  actually  sold  by  him  to  the- 
liquidators  on  the  30th  of  December,. 
1867,  with  the  assent  of  the  Vicomte 
de  Coze,  and  the  transfer  was  imme- 
diately registered  in  the  books  of  the 
company.  After  that  transfer  Mr.. 
Vining  ceased  to  be  a  member  of  the 
company,  and  his  name  must  therefore 
be  taken  off  the  list  of  contributories.. 
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Mr.  QlcisBe,  Q.C,  and  Mr.  Hiffffina,  for  the  Appellants : —  L.  jj. 

The  Vice-Chancellor  proceeded  on  the  supposition  that  this  was        ]^ 
only  a  question  between  the  dissentient  shareholder  and  the  rest     Vininq*8 

of  the  shareholders,  but  since  the  order"  was  made  it  has  been       1 * 

proved  that  there  are  creditors  to  a  large  amount,  and  their 
interests  cannot  be  affected  hj  the  bargain  between  the  liquidators 
and  Mr.  Vininff.  He  Vas  a  shareholder  at  the  time  of  the  com- 
mencement of  therwinding-up,  which  was  the  passing  of  the  con- 
firmatory resolution :  Westoris  Case  (1) — ^and  nothing  in  the  Act 
or  in  the  transaction  has  discharged  him.  He  relies  upon  the 
16l8t  section  of  the  Companies  Ad,  1862;  But,  in  the  first  place, 
that  section  has  no  application,  because  in  this  case  there  was  no 
transfer  of  the  assets  of  the  old  company  to  a  new  one,  but  simply 
an  arrangement  whereby  the  old  company  was  reconstructed.  In 
the  second*place,  the  purchase  by  the  liquidators  contemplated  by 
that  section  is  a  purchase  of  the  interest  of  the  dissentient  share- 
holder in  the  assets,  not  a  transfer  of  his  shares.  The  Act  gives 
no  power  to  release  him  from  his  liability  as  a  contributory,  which 
BtiU  remains  as  regards  the  creditors,  although  he  may  be  entitled 
to  an  indemnity  from  the  other  shareholders. 

Mr.  Jaeisany  for  the  creditors'  representative,  took  no  part  in  the 
argument. 

Mr.  Cotton,  Q.C.,  and  Mr.  Ghraham  Eastings,  for  Mr.  Vining : — 

We  do  not  claim  an  entire  freedom  from  liability  as  against 
creditors,  but  we  say  that  Mr.  Vining  ceased  to  be  a  shareholder 
on  the  31st  of  December,  1867,  which  was  before  the  supervision 
order,  and  that  he  ought  only  to  be  on  the  list  of  past  members. 
Weston's  Case  did  not  decide  that^  the  confirmatory  resolution  is 
the  commencement  of  a  voluntary  winding-up  for  all  purposes, 
but  only  that  where  a  supervision  order  is  made  on  a  Petition  for 
a  compulsory  winding-up,  presented  before  the  resolutions  for 
voluntary  winding-up,  the  date  of  the  voluntary  winding-up  under 
supervision  is  not  to  be  carried  back  to  the  presentation  of  the 
Petition.  The  effect  of  the  order  to  ''  continue  the  winding-up 
under  supervision  "  by  its  very  form  confirms  what  has  been  done 

(1)  Law  Rep.  4  Ch.  20. 
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L.  J  J.  preyiously  to  the  order :  it  cannot  destroy  the  validity  of  acts 
1870  which  were  valid  before.  In  the  present  case  the  liquidators  had, 
YiHiKa's  before  the  supervision  order,  power  under  the  16Ist  section  not 
only  to  purchase  the  interest  of  the  dissentient  shareholder,  but 
to  take  a  transfer  of  his  shares.  The  131st  section  expressly 
recognises  the  validity  of  transfers  '^  made  to  or  with  the  sanction 
of  the  liquidators,"  and  such  transfers  could  not  be  made  without 
affecting  the  liability  of  shareholders  to  creditors. 

There  is  no  pretence  for  sajring  that  the  Consolidated  Land 
Company  was  not  a  new  company  within  the  161st  section.  There 
were  new  articles,  new  capital,  and  new  shareholders. 

Sir  W.  M.  James,  L.  J. : — 

In  this  case  we  do  not  agree  with  the  Yice-Chancellor  in  the 
conclusion  at  which  he  has  arrived ;  but  the  Yice-Chancellor  had 
not  before  him  the  very  material  fiEtct  which  we  have,  namely,  that 
the  question  is  now  between  the  creditors  and  the  shareholders, 
and  not  between  the  retiring  shareholders  and  the  other  share- 
holders who  are  desirous  of  continuing.  The  real  question  is, 
as  it  seems  to  me,  in  substance  this :  Under  the  161st  section, 
does  a  shareholder,  by  giving  notice  that  he  is  a  dissentient  share- 
holder, and  that  he  insists  either  upon  their  paying  him  off  or 
discontinuing  the  arrangement,  cease  to  be  a  sliareholder,  so  as 
not  to  be  a  member  of  the  company  at  the  time  of  the  winding- 
up  ?  I  find  nothing  in  the  Act  of  Parliament  which  says  that  a 
person  being  a  shareholder  ceases,  by  virtue  of  that  arrangement, 
to  be  a  shareholder ;  there  is  nothing  in  that  section  that  appears 
to  me  to  qualify  the  plain  words  of  the  previous  section,  which 
says  that  every  person  who  shall  be  a  shareholder  at  the  com- 
mencement of  the  winding-up  shall  be  liable  to  contribute  to  the 
debts. 

It  is  said  that  the  mode  in  which  this  was  done,  namely,  by 
a  transfer  of  shares,  made  a  difference.  But  the  161st  section 
merely  contemplates  a  sale  of  the  interest  of  that  dissentient 
shareholder  to  the  company,  whatever  it  may  be,  or  whatever  the 
consequences  of  it  may  be.  It  was  not  intended  that  the  shares 
should  be  kept  alive  because  the  company  has  been  wound  up. 
The  company  may  make  l^e  best  bargain  it  can  with  the  dissen- 


Case. 
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tient  aharebolder^  and  the  dissentient  shareholder  may  make  the  L.  JJ. 
best  bargain  he  can  with  the  company.  But  it  was  never  intended  isro 
to  affect  the  status  of  the  shareholder  as  between  him  and  the  vikino's 
outside  world,  or  to  affect  the  rights  of  any  creditor  whatever. 
The  Act  of  Parliament  does  not  make  him  cease  to  be  a  share- 
holder,  and  he  was  therefore  a  shareholder  at  the  time  of  the 
winding-up. 

It  was  conceded,  in  the  course  of  the  argument,  that  if  the  trans- 
action had  assumed  a  different  form — if  there  had  been  no  transfer 
in  tiiis  case — ^Mr.  Vining  would  stUl  have  been  a  shareholder.  If, 
for  instance,  he  had  made  a  bargain  with  the  company  to  sell  the 
shares  for  £1000,  to  be  paid  sis  months  afterwards,  the  shares 
would  still  have  remained  in  his  name,  and  he  would  have  been 
still  a  shareholder.  In  other  words,  the  IGlst  section  does  not  of 
itself,  by  the  mere  fact  of  the  shareholder  declining  to  assent  to 
the  new  arrangement,  relieve  him  from  his  liability  as  a  share- 
holder. But  then,  it  is  said  here  that  the  liquidators  have  power 
under  the  131st  section  to  take  a  transfer  to  themselves^  and  that 
they  having  taken  a  transfer  to  themselves  as  part  of  the  arrange- 
ment, Mr.  Vimnff  is  released  from  the  responsibility,  and  that  the 
liquidators  ought  to  be  put  in  his  place. 

When,  however,  we  look  into  the  circumstances,  it  is  clear  that 
this  transfer  was  only  made  with  a  view  to  carry  into  effect  tlie 
arrangement  for  a  sale  to  the  company :  it  was  never  intended  to 
be  a  transfer  to  the  liquidators  in  their  own  right  It  appears  to 
me  that  the  liquidators  had  no  right,  under  the  resolution  of  the 
company,  to  make  the  arrangement  which  they  entered  into. 
They  had  a  right  to  make  a  bargain  with  this  gentleman,  to  pur- 
chase his  shares  at  a  certain  price,  to  be  realised  out  of  the  new 
shares  that  would  have  been  allotted  to  him  if  he  had  been  an 
assenting  shareholder,  and  if  that  should  be  insufficient,  by  a  sale 
or  realisation  of  some  other  assets  of  the  company.  That  was  the 
only  authority  they  had  under  the  resolution  of  the  company.  They 
proceeded  to  do  something  else,  that  is  to  say,  to  take  a  transfer 
of  his  shares  on  behalf  of  the  company,  and  to  release  him  from 
calls  that  were  then  due,  and  to  provide  some  other  consideration. 
All  that  was  idtra  vires.  It  was  never  intended  to  be  a  transaction 
of  sale  and  transfer  as  between  Mr.  Vining  and  the  liquidators 
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L.  JJ.       personally,  and  therefore  it  comes  back  to  the  simple  case  of  a 

1870        shareholder  who,  being  minded  not  to  go  on  with  the  new  company, 

yiKiNo*6     ^^^^  called  upon  the  company  to  buy  his  interest    It  might  have 

^j^       been  bought  in  the  proper  manner,  but  not  so  as  to  prevent  his 

being  still  a  shareholder  in  respect  of  those  shares.    The  161st 

section,  as  it  seems  to  me,  does  not  contemplate  any  alteration  of 

liability  as  between  the  dissentient  shareholder  and  the  creditors, 

whose  debts  are  to  be  contributed  to  by  all  the  shareholders. 

Sir  G.  Mellish,  L  J. : — 

I  am  of  the  same  opinion.  Mr.  Vining  having  been  a  share- 
holder at  the  time  the  resolution  to  wind  up  was  passed,  is  clearly 
prima  facie  liable  to  be  a  contributory;  and  the  question  is, 
whether  he  is  discharged  from  that  liability  by  having  made  a 
transfer  according  to  the  true  meaning  of  the  IGlst  section.  Now 
it  is  to  be  observed  that  the  161st  section  only  applies  when  a 
company  is  to  be  wound  up.  Then,  if  it  is  to  be  wound  up,  of 
course  its  assets  and  the  calls  upon  its  shareholders  are  to  be 
applied  towards  payment  of  its  debts;  and  prima  fade  all  its 
shareholders  are  liable  to  contribute  to  these  debts  according  to 
their  shares. 

Now  what  is  there  to  discharge  that  liability?  The  section 
says  that  a  dissentient  shareholder  may  give  notice  to  the  company 
'^  either  to  abstain  from  carrying  such  resolution  into  effect,  or  to' 
purchase  the  interest  held  by  such  dissentient  member  at  a  price 
to  be  determined  in  manner  hereinafter  mentioned."  What  is 
the  meaning  of  the  words  "purchasing  the  interest  held  by  such 
dissentient  member  ?"  Does  it  mean  purchasing  his  shares,  and 
having  them  transferred  ?  Surely  it  would  have  been  easy  for  the 
Legislature  to  have  said,  "  and  to  purchase  the  shares  of  the  dis- 
sentient member,"  if  that  is  what  they  meant.  But  what  they  say 
is,  "to  purchase  the  interest  held  by  such  dissentient  member;** 
that  is  to  say,  to  purchase  the  interest  which  a  shareholder  of  the 
company  has  in  the  assets  of  the  company,  that  company  being  in 
the  course  of  being  wound  up.  The  shareholder  has  still  an  inte- 
rest in  the  assets  of  the  company.  He  is  entitled  to  a  share  in 
whatever  surplus  there  may  be.  Instead  of  receiving  what  the 
proposed  new  company  was  to  pay  to  each  member  who  assented. 
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he  is  entitled  to  aaj,  *^  I  will  haye  the  valuation  of  my  interest  in       L.  Jj. 
the  old  company,  as  a  company  to  be  wound  up,  made,  and  receive       ^^^ 


tbat  before  the  company  is  dissolved."    I  am  of  opinion,  therefore,  Vining's 

that  this  section  does  not  contemplate  any  transfer  of  the  shares.       ' 

That  being  so,  the  mere  fact  of  his  having,  without  authority, 
made  an  actual  transfer  cannot  possibly  affect  the  liability  of  this 

« 

gentleman.  No  doubt  the  131st  section  does  seem  to  contemplate 
that»  in  some  cases  of  voluntary  winding-up,  there  may  be  a  transfer 
of  shares.  It  is  not  at  all  easy  to  say  what  cases  those  are ;  they 
may  be  cases  where  the  articles  of  association  enable  the  directors 
to  take  the  shares,  or  where  a  compromise  has  been  made.  But 
there  is  nothing  in  the  language  of  the  131st  section  to  lead  me  to 
believe  that  it  refers  to  the  case  of  the  161st  section.  I  am  of 
opinion  that^  by  the  161st  section,  all  that  is  contemplated  is, 
that  the  interest  of  the  shareholders  in  the  company  that  is  being 
wound  up  should  be  sold,  and  the  purchase-money  of  it  paid,  but 
that  it  is  not  contemplated  that  the  shares  themselves  should  be 
transferred.  Mr.  Vining^s  name  must  therefore  be  settled  on  the 
list  of  contributories. 

Solicitors  for  Mr.  Yining :  Messrs.  Vining  dk  Son. 
Solicitors  for  the  Official  Liquidators:   Messrs.  O^,  8.  &  K 
Brandon. 
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L.  JJ.  In  re  COUNTY  MAEINE  INSXJBANCE  COMPANY. 

RANGE'S  CASE. 


1870] 


Dee.  13, 14, 15. 

""""  Company — Voluntary  Winding-up — Repayment  hyDiredor — Bonue  improperly 

declared — Delusive  Balance-sheet— ProfttB — Companies  Act^  1862,  m.  138, 165. 

Tho  Goart  has  snmmary  power  in  a  volantary  winding-up,  on  the  applica* 
tion  of  the  liquidator,  to  make  an  order  under  the  138th  and  165th  sections 
of  the  Companies  Aci^  1862,  calling  upon  a  ^director  to  repay  a  dividend  of 
honus  declared  and  paid  to  him  under  a  delusive  halanoensheet. 

In  such  a  case  where  a  bonus  was  declared  and  credited  to  a  director 
against  arrears  of  calls  then  due  from  him,  it  was  held  a  payment  within 
the  section. 

Where  directors,  after  proper  investigation  of  the  financial  position  of  the 
company,  declare,  and  the  shareholders  agree  to,  a  dividend  or  bonus,  the 
Court  will  not  lightly  interfere  with  the  payment  of  such  dividend  or  bonus, 
on  the  ground  that  the  estimates  on  which  it  was  founded  have  turned  out 
to  be  erroneous.  But  where  the  directors  declare  a  dividend  or  bonus 
without  proper  investigation  or  professional  assistance,  and  it  is  afterwards 
called  in  question,  the  burden  lies  on  them  to  shew  that  it  was  fairly  paid 
out  of  profits ;  and  if  they  are  unable  to  do  so,  the  Court  will  order  them  to 
refund  what  they  have  received. 

The  directors  of  a  Marine  Insurance  Company  declared  a  bonus  of  10s. 
per  share,  which  was  agreed  to  at  a  general  meeting  and  paid.  The  directors 
prepared  no  profit-and-loss  account,  but  only  an  account  of  the  receipts  and 
payments  of  the  company,  which  made  no  allowance  for  the  risks  to  which 
the  company  was  liable.  The  company  having  resolved  to  wind  up  volun- 
tarily : — 

Held  (reversing  the  decision  of  the  Master  of  the  Rolls),  that  an  order 
ought  to  be  made  on  a  director  to  repay  the  bonus  paid  to  him. 

X  HIS  was  an  appeal  from  a  decision  of  the  Master  of  the  Bolls, 
made  in  the  windmg-up  of  the  County  Marine  Insurance  Company, 
Limited. 

The  company  was  registered  under  the  Companies  Act,  1862, 
on  the  13th  of  November,  1866.  The  capital  consisted  of  25,000 
shares  of  £4  each,  of  which  £2  were  to  be  paid  on  allotment. 
The  principal  articles  of  association,  which  were  referred  to  in  the 
argument,  were  as  follows : — 

Art.  111.  The  directors  shall  cause  to  be  kept^  in  and  according 
to  the  mercantile  manner  and  system,  full  and  true  accounts  of 
the  paid-up  capital  for  the  time  being  of  the  company,  and  the 
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receipt  and  expenditure  of  all  moneys  receiFod  and  expended  by       L.  JJ, 
the  company,  and  generally  of  all  its  affairs,  transactions,  and        1S70 
engagements,  and  of  the  profit  or  loss  resulting  therefrom,  and  of  itANCE's  Case. 
all  such  things  as  shall  be  requisite  to  exhibit  the  true  financial        — 
condition  of  the  company. 

Art.  112.  At  the  first  ordinary  general  meeting  of  every  year 
the  directors  shall  lay  before  the  company  a  report  comprising  a 
balance-sheet^  shewing,  as  accurately  as  circumstances  will  permit^ 
the  financial  position  of  the  company  up  to  a  date  to  be  therein 
mentioned,  and  which  shall  be  as  near  the  day  of  meeting  as  can 
couTeniently  be  fixed. 

Art  123.  The  expenditure  of  the  company  shall  be  charged  to 
capital  or  revenue  as  the  directors  shall  from  time  to  time  deter^ 
mine,  and  whenever  the  directors  shall  think  it  desirable  that  any 
part  of  the  assets  shall  be  divided  or  distributed  between  the 
members  by  way  of  dividend  or  bonus,  they  may  recommend 
payment  thereof  accordingly,  and  with  the  consent  of  a  general 
meeting  cause  the  same  to  be  paid. 

The  company  commenced  business  immediately  after  its  incor- 
poration, Mr.  Cornelius  WcJford  being  the  managing  director. 

In  the  early  part  of  the  year  1867,  the  Accidental  Death 
Insurance  Company^  with  the  management  of  which  Mr.  0.  Walford 
was  also  connected,  entered  into  negotiations  with  the  County 
Marine  Company  for  transferring  to  them  certain  mariners'  life 
and  marine  casualty  policies  efiected  by  the  Accidental  Death 
Company,  and  it  was  ultimately  agreed  that  the  County  Marine 
Company  should,  from  the  21st  of  January,  1867,  take  upon  itself 
the  obligation  of  such  policies,  and  should  indemnify  the  Acci- 
denial  Death  Company ;  in  consideration  of  which  the  Accidental 
Death  Company  should  pay  the  County  Marine  Company  '£2000 ; 
but  £500,  part  of  that  sum,  was  to  be  retained  by  the  Accidental 
Death  Company  as  the  consideration  for  making  over  to  the 
County  Marine  Company  the  goodwill  of  that  branch  of  their 
business.  This  agreement  was  not  reduced  into  writing  till  the 
11th  of  November,  1867,  but  £500,  in  payt  performance  of  it, 
was  paid  to  the  County  Marine  Company  on  the  29th  of  January, 
1867,  and  £500  on  the  27th  of  February  following.  The  remain- 
ing £500  was.  to  be  paid  on  the  31st  of  December,  1867,  but  was 


106 


CHANCERY  APPEALS. 


[L.  R. 


L.  JJ.  never  paid  by  reason  of  the  insolyencj  of  the  Accidental  Death 
1870  Company. 
Rakce's  Gabz.  On  the  8th  of  October,  1867,  a  general  meeting  of  the  Ckmniy 
Marine  Company  was  held.  The  notice  stated  that  the  meeting 
was  held  to  receive  the  repoil  of  the  directors,  to  pass  the  accounts 
from  the  commencement  of  business  to  the  30th  of  June,  1867,  for 
the  declaration  of  a  dividend  or  bonus,  and  for  the  election  of 
directors  and  auditors.  A  preliminary  balance-sheet  was  laid 
before  the  shareholders  in  the  following  form : — 

Pbeuxinabt  Balance-sheet  fbou  the  Commsncembnt  of  the  Company 

TO  June  30,  1867. 

Dr. 


Capital  of  the  company,  of  which  there  are  sub- 
scribed 1985  shares.  Beceived  on  ditto  .. 
To  Premiums  received : 

Underwriting  department 

Less  brokerage,  &c. 

To  Premiums  received : 
Mariners' lives     .. 
Less  allowances    .. 

To  Sundry  creditors      ..         ..         ..         .. 


8,  d,       £      5.     d. 


1288  18    5 


915    9 
132    1 

0 

1 

2437  18 
32  16 

8 
5 

•  • 


783    7  11 


2405    2    3 

69  14    7 


£4547    3    2 


Or. 


£         8. 

d. 

£          8. 

d. 

Preliminary  Expenses   .. 

•• 

.. 

144    0 

0 

Claims  and  Betums  (Marine)  .. 

•• 

•• 

147    0 

3 

Be-insurances  (Marine) 

•  • 

•• 

124    8 

10 

Rent-      ..         .«         .. 

• . 

23  15 

0 

Stationery  and  Books    .. 

•  • 

54    8 

4 

Salaries  and  Directors*  Fees 

753    6 

8 

Postage,  Offices,  &C. 

.  • 

42    1 

9 

Liverpool  Agency 

•  • 

50    0 

0 

4 

923  11 

9 

Investments : 

Cash  and  Stamps  in  hand 

•• 

9    2 

6 

On  Deposit.. 

•  • 

1000    0 

0 

Furniture   .. 

.  • 

48  16 

6 

« 

In  hands  of  Agents,  Brokers,  and  others 

t.. 

1527    3  11 

Sundry  Debtors     ., 

•• 

66  14  10 

Balance  at  Bankers 

•  • 

566    4 

7 

3208    2 

4 

£4547    3 

2 
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At  the  same  time  the  directots  laid  before  the  meeting  the      L.  JJ. 
following  report :—  1870 

''The  preliminary  arrangements  incident  to  the  formation  ofBAKCE^Oijn. 
this  company  being  completed,  the  directors  have  thought  it 
desirable  to  place  before  the  proprietors  a  statement  of  aoconnts 
from  the  commencement  of  business  to  the  30th  of  June  last  It 
will  be  seen  that  the  transactions  of  the  company  up  to  that  date 
haye  been  on  a  very  limited  scale,  the  directors  having  urged  upon 
the  underwriter  the  importance  of  extreme  caution  during  the  late 
commercial  depression.  The  losses  of  the  company  have,  however, 
been  small  in  a  corresponding  degree.  The  business  is  now  on 
the  increase,  but  the  underwriter  still  prefers  writing  a  small  and 
select  account.  It  is  proposed  to  declare  a  bonus  of  10a.  per 
share,  which  will  be  added  to  the  amount  paid  upon  the  shares.*" 

A  resolution  was  passed  by  the  meeting  for  dividing  a  bonus,  as 
recommended  by  the  report.  No  profit  and  loss  account  was  pre- 
sented to  the  meeting,  nor  had  any  been  prepared  by  the  directors. 
Nor  did  it  appear  that  any  formal  resolution  had  been  passed  by 
the  board  of  directors  to  recommend  the  bonus. 

In  pursuance  of  this  resolution  the  directors  divided  a  sum  of 
£1072  IO3.  among  the  shareholders,  which  was  credited  to  their 
account  in  the  proportion  of  lOa.  to  each  share.  At  that  time  Mr. 
/.  Banee  was  a  director  of  the  company,  and  held  250  shares,  on 
which  he  had  paid  £125,  leaving  £375  due  from  him  in  respect  of 
the  allotment  money.  Against  this  he  was  credited  with  £125  in 
the  books  of  the  company,  as  the  amount  of  his  share  of  the  bonus. 

In  the  month  of  December,  1867,  the  directors  determined  to  get 
rid  of  the  mariners'  life  and  marine  casualty  policies,  and  they 
accordingly  transferred  such  of  those  policies  as  were  still  subsisting 
to  the  Colonial  Insurance  Corporation,  of  which  Mr.  0.  Walford  was 
also  managing  director,  and  paid  that  company  a  sum  of  £1013  for 
relieving  them  from  all  liabilities  thereon. 

In  the  month  of  May,  1869,  resolutions  were  passed  for  a  volun- 
tary winding-up  of  the  County  Marine  Company,  The  liquidator 
took  out  a  summons  against  Mr.  Ranee,  calling  upon  him,  as  one  of 
the  directors  of  the  company,  to  refund  the  sum  of  £125,  being  the 
bonus  received  by  him  in  October,  1867,  on  the  ground  that  the 

bonus  was  paid  out  of  the  capital,  and  not  out  of  the  profits  of  the 
Vol.  VT.  if  1 
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L.  JJ.      company,  and  that  the  declaration  of  it  was  beyond  the  power  of 

1870        the  director& 
BA3rcB*B  Gasjl     ^he  liquidator  filed  an  affidavit,  in  which  he  stated  that  the 

""^  marine  risks  of  the  company,  at  the  date  of  the  meeting,  were  for 
an  amount  of  about  £22,000,  to  insure  which  they  had  received 
about  £667,  in  addition  to  which  there  were  the  risks  of  the 
mariners'  life  and  marine  casualty  policies,  which  they  had  taken 
from  the  Accidental  Death  Company ^  and  which  were  supposed  to 
be  covered  by  the  money  received  from  that  company.  The  sum 
of  £2405  2s.  3d,  mentioned  in  the  preliminary  balance-sheet  as 
having  been  received  for  premiums  on  mariners*  lives,  included 
the  £2000  agreed  to  be  paid  by  the  Accidental  Death  Company, 
although  of  that  sum  £1000  only  had  been  really  paid,  £500 
being  allowed  for  goodwill,  and  the  remaining  £500  being  still  due 
as  before  stated.  He  also  stated  that  in  the  actual  result  there 
turned  out  to  be  a  loss  of  £682  Ss.  7d.  on  the  business  transacted 
by  the  company  before  the  30th  of  June,  1867. 

On  the  other  hand  the  managing  director,  Mr.  C.  Walford^  made 
an  affidavit,  in  which  he  said :  ^  Although  at  the  time  of  making 
up  the  preliminary  balance-sheet  to  the  30th  of  June,  1867,  no 
profit  and  loss  account  was  actually  made  out,  yet  the  figures  were 
carefully  gone  into  and  considered,  and  the  assets  and  liabilities  of 
the  company  carefully  estimated;  and  with  regard  to  the  latter  I 
say  that  I  and  the  underwriter  of  the  said  company  made  what  we 
considered  to  be  a  fair  provision  for  all  losses  likely  to  arise,  as 
well  on  marine  as  mariners'  life  and  marine  casualty  policies,  and 
that  there  was  then,  after  making  such  provision,  quite  sufficient 
assets  to  declare  a  bonus  of  lOs.  per  share." 

He  then  set  ouj;  what  he  considered  would  have  been  a  fair 
profit  and  loss  account  up  to  the  30th  of  June,  1867,  shewing  a, 
balance  profit  of  £1072  12«.  2d.,  and  he  explained  that  in  making 
out  such  account  it  was  according  to  the  custom  of  other  com- 
panies that  the  debits  for  preliminary  expenses,  fixtures,  and  for 
the  goodwill  of  the  Accidental  Death  Company,  should  be  spread 
over  a  period  of  five  years,  and  the  debit  for  stationery  over  a 
period  of  three  years;  and  that  it  was  fair  and  proper  on  the 
other  hand  that  the  company  should  be  credited,  not  only  with 
the  sum  of  £1000  paid  by  the  Accidental  Death  Company,  but  also 
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idth  the  sam  of  £500  then  due  from  that  company,  inasmuch  as      L.  JJ. 
there  was  no  reason  to  suppose  at  that  time  that  the  company       1870 
iirould  be  insolvent.     In    this  account  the  probable  claims  on  Rakcb's  Cask. 
marine  policies  were  estimated  at  £170  ISa,^  and  on  mariners*  life       ""^ 
policies  at  £650. 

The  Master  of  the  Bolls  was  of  opinion  that,  although  the  declara- 
tion of  the  bonus  was  not  justified  by  the  state  of  the  company,  yet 
there  was  no  proof  that  the  directors  had  not  acted  land  fide,  and 
accordingly  dismissed  the  summons  (1).  From  this  decision  the 
liquidator  appealed. 


(1)  1870.  Nov.  4. 
Ijoxd  Bomillt,  1LR«  : — 

This  18  a  Buxnmona  taken  oat  by  the 
liquidator  to  oompel  Mr.  Bance^  who 
was  a  director  and  shareholder  of  the 
<x)mpan7,  to  refand  the  sum  of  £125, 
l»ng  the  bonus  received  by  him  in 
October,  1867,  and  which  he  took  part 
in  declaring. 

The  general  ground  upon  which  the 
repayment  is  required  is,  that  at  the 
time  when  the  bonus  was  declared,  so 
£ar  from  there  being  any  profit  made 
by  the  company,  if  it  had  been  wound 
up  at  that  time  the  probable  result 
would  have  been  that  the  company 
would  have  appeared  to  be  insolvent 
to  the  extent  of  £680  and  upwards. 
This,  of  course,  is  a  representative  case, 
and  If  Mr.  Banee  is  compelled  to  repay 
this  amount,  many  others  will  also  be  so 
compelled,  and  it  will  apply  probably 
not  merely  to  those  who  declared  the 
bonus,  but  also  to  those  who  received  it. 

Although  it  may  not  be  always  of 
eagy  application,  the  principle  which 
governs  cases  of  this  description  is 
very  clearly  established  by  all  the 
cases.  When  an  improper  payment 
has  been  made,  if  it  be  a  mere  error 
of  judgment,  it  cannpt  be  recovered ; 
if  it  be  a  fraudulent  payment^  then  it 
can.  These  words  however,  *^h<md 
fide  payment "  and  **  fraudulent  pay- 
ment," are  found  in  use  to  be  some- 
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what  vague  terms,  and  it  becomes 
necessary  therefore  in  the  present  case 
that  I  should  state  in  what  sense  I  use 
the  words,  and  then  I  must  proceed  to 
examine  the  facts  of  the  case  for  the 
purpose  of  ascertaining  within  which 
of  these  two  descriptions  this  trans- 
action ought  properly  to  be  classed. 

By  a  fraudulent  payment,  which  for 
this  purpose  includes  the  declaration  of 
the  bonus  which  creates  the  payment, 
I  mean  one  where  the  person  who 
makes  it,  or  who  is  concerned  in  making 
it,  is  at  the  time  aware  of  the  im- 
propriety of  making  it,  but  does  so  in 
order  to  obtain  a  benefit  for  himself. 
All  other  payments  must  be  treated  as 
bond  fide.  It  is  to  be  observed  that 
in  so  using  the  expression,  I  mean  to 
confine  what  I  am  now  stating  to 
payments  made  by  directors  of  joint 
stock  companies,  or  the  officers  of  the 
company  having  power  and  authority 
so  to  do.  The  difficulty  in  applying 
such  a  rule  as  this  consists  in  the 
proper  meaning  to  be  given  to  the 
words  "  that  the  directors  at  the  time 
knew  the  payment  ought  not  to  be 
made."  The  director  may  be  ignorant 
of  this  fact,  but  if  his  ignorance  arises 
from  his  wilfully  shutting  his  eyes  to 
the  facts  which  are  before  him  he  is 
equally  guilty.  For  instance,  if  a 
report  has  been  laid  before  him  on  the 
state  of  the  society  shewing  that  tha 
2  '  1 
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L.  JJ.  Mr.  Swanstan,  Q.C.,  and  Mr.  CozemEdrdy,  for  the  Appellant : — 

J^  We  contend  that  the  bonus  is  money  improperly  retained  by  a 

Rahoe'b  Cabb.  director,  within  the  165th  section  of  the  Cimpanies  Act,  1862: 


state  of  the  funds  is  such  as  not  to 
admit  of  such  a  bonus  being  made, 
and  if,  suspecting  such  to  be  the  case, 
he  refuses  to  examine  the  report  until 
after  the  declaration  of  the  bonus, 
then  he  is,  in  my  opinion,  equally 
liable  as  if  he  had  previously  read  and 
examined  the  report  But  if  before 
declaring  the  bonus  he  reads  the  re- 
port, examines  the  books,  and  finds 
good  reason  for  what  appears  there,  or 
from  the  advice  of  some  competent 
person  whom  he  has  consulted,  is 
induced  to  trust  the  accuracy  of  the 
statement  made  in  the  report,  then 
he  is,  in  my  opinion,  absolved  from 
liability  for  the  payment  If  the  re- 
port be  made  by  a  competent  person 
free  from  all  suspicion,  he  is  not,  in 
my  opinion,  bound  to  examine  into  the 
accuracy  of  the  report  itself;  but  if 
the  report  be  made  by  a  competent 
person,  duly  employed  for  the  purpose, 
even  if  it  be  erroneous,  if  the  director 
is  deceived  by  it,  if  he  acts  upon  it 
believing  it  to  be  true,  however  im- 
proper the  payment  may  be,  still  he  is 
not  liable  as  in  the  case  of  a  fraudulent 
payment;  nor  is  he,  although  he,  in 
common  with  the  other  shareholders, 
participates  in  the  benefits  to  be 
derived  from  the  declaration  of  the 
bonus.  Therefore,  in  such  cases,  he 
would  not  be  liable  to  refund.  Any 
other  doctrine  would,  as  it  appears  to 
me,  be  quite  alien  to  the  spirit  of  the 
Act  of  Parliament  in  question,  and 
also  quite  opposed  to  the  doctrines  of 
equity  as  administered  by  this  Court. 
In  order  to  make  directors  liable  in  a 
case  like  this  there  must  be  either  proof 
of  distinct  fraud  or  else  of  such  gross 
and  wilful  negligence  as  is  equivalent 


to  fraud.  It  remains  to  see  how  far 
the  facts  in  this  case  bring  the  matter 
within  either  of  the  cases  I  have  sug- 
gested* 

[His  Lardship  then  referred  to  the 
evidence  in  the  case,  and  continued : — "] 
I  have  looked  into  this  as  carefully 
as  I  can,  and  after  careful  investiga- 
tion of  the  matter  as  far  as  I  am 
able  to  judge,  I  think  the  declaration 
of  the  bonus  was  an  improper  pro- 
ceeding, and  that  there  did  not  exist 
at  that  time  a  probability  of  any  profit, 
but  that  there  was  a  probability  of 
a  considerable  loss  if  the  company 
had  then  been  wound  up.  But  of  this^ 
I  am  quite  clear,  that  it  was  not  an 
easy  matter  to  discover,  as,  in  fact,  it 
rarely  is  in  these  insurance  cases,  and 
that  it  required  a  very  careful  investi- 
gation of  the  matter  by  competent 
persons  to  come  to  an  accurate  con- 
clusion. In  these  cases  of  insurance,, 
where  the  duration  of  the  insuranca 
has  to  be  taken  into  account,  and  the 
probable  risk  varies  very  much,  it  is^ 
extremely  difficult  to  ascertain  what 
the  exact  state  of  the  company  is,  and* . 
I  think  it  might  be  reasonably  disputed' 
by  competent  persons  that  the  company 
was  then  in  the  state  which  the  liqui- 
dator represents  it  as  being.  This  is 
the  strange  part  of  the  case,  that  there 
is  not  throughout  this  case  the  slightest 
trace  of  the  directors  having  made  the 
payment  or  declared  the  bonus  know- 
ing that  it  was  improper  or  that  the^ 
entertained  any  suspicion  of  such  being 
the  case:  nor  is  there  the  slightest 
suspicion  that  any  individual  benefit 
was  obtained  by  any  one  of  them  in 
the  matter.  And  in  this  case  the  com- 
petent  advisers  who   conducted    the 
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JSirinffer^B  Case  (1)  is  a  distiuct  authority  that  such  a  case  may  be      L.  J  J. 
dealt  with  under  that  section  in  a  compulsory  winding-up,  and  the       1870 
138th  section  gives  power  to  the  Courts  on  application  being  made  Bakce's  Gabe. 
to  it,  to  exercise  all  the  powers  which  it  might  exercise  in  a  com-       """* 
pulsory  winding-up :  In  re  Bank  of  CKbrdltar  and  Malta  (2). 

It  is  contended  on  the  other  side  that  this  sum  was  never  actually 
{laid  to  Mr.  Banee,  but  it  appears  from  the  accounts  that  he  was 
indebted  at  that  time  to  the  company,  and  that  part  of  his  debt 
was  written  off  to  the  amount  of  the  bonus.  That  amounted  to  an 
actual  payment.  And  the  intention  of  the  parties  is  made  more 
dear  by  the  fact  that  instructions  were  given  to  the  bankers  of 
4he  company  to  enter  the  amount  on  both  sides  of  the  account,  as 
money  received  by  Mr.  Banee  and  repaid  by  him  to  the  company. 

When  the  ciicumstances  imder  which  the  bonus  was  declared 
are  considered,  there  can  be  no  doubt  of  its  impropriety.  No 
•profit-and-loss  account  in  ordinary  mercantile  form,  as  prescribed 


affiiiiB  of  the  oompckDy  reoommended 
them,  and  did  ,80  after  advice  and 
after  carefully  examining  the  state  of 
the  company — ^in  which  opinion  they 
still  concur.  It  is  also  to  he  ohsenred 
that  they  did  not  get  the  £500  from 
the  Accidental  Death  Company,  The 
impropriety  of  the  bonus  is  not,  as 
appears  to  me,  an  obvious  result  of 
ihe  account  laid  before  the  meeting, 
UOT  does  any  one  at  the  meeting  appear 
to  have  pointed  out  or  suspected  that 
it  was  not  a  fit  and  proper  pro- 
ceeding. To  compel  the  repayment 
of  money  paid  or  credited  under 
inch  circumstances  would,  in  my 
opinion,  lead  to  very  serious  and,  as  I 
believe,  disastrous  results.  A  trans- 
action which  at  the  time  seemed  to  bo 
perfectly  &ir  and  proper,  might  from 
the  light  to  be  derived  from  subsequent 
events,  be  shewn  to  have  been  a  most 
rash  and  inexpedient  proceeding;  but 
if  the  directors  who  ordered  it,  and  the 
shareholders  who  sanctioned  it,  and 
who  are  afterwards  caUed  upon  to  make 
good  the  injury  they  sustained,  were  of 


opinion  upon  the  facts  stated  before 
them  that  it  ought  properly  to  be 
made,  then,  in  my  opinion,  it  can- 
not afterwards  be  disturbed.  If  it 
were  not  so,  it  would  not  be  possible  for 
any  company  to  be  safely  or  usefully 
conducted. 

No  one  can  contend  who  reads  these 
articles,  that  if  the  state  of  the  com- 
pany warranted  it,  |  the  directors  had 
not  the  power  to  declare  the  bonus, 
and  it  would  come  ultimately  to  this, 
that  what  a  director  does  is  done  at  his 
own  risk,  and  if  it  turns  out  successful 
no  objection  will  be  made,  but  if  it 
proves  a  failiu*e  he  must  bear  the  risk 
occasioned  by  the  act  which  he  recom- 
mended believing  it  to  be  a  proper  one. 
The  result  is,  that  I  think  this  sum- 
mons must  be  dismissed,  and  I  think 
the  costs  of  all  parties  must  be  paid 
out  of  the  estate.  I  do  not  think  I 
can  make  anybody  personally  pay  the 
costs. 

(1)  Iaw  Rep.  4  Ch.  475. 

(2)  Ibid.  1  Ch.  69. 
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L.  JJ.       by  tlie  lllth  and  112th  clauses  of  the  articles  of  association,  was 
1870        laid  before  the  meeting,  nor  even  made  out  for  the  guidance  of  the- 
Bahoe'8  Casi.  directors. 

The  only  balance-sheet  produced  was  a  merely  speculative  one, 
made  without  regard  to  the  risks  to  which  the  company  was- 
liable,  from  which  no  idea  could  be  formed  of  the  condition  of  the- 
company.  The  bonus  was,  in  fact,  paid  out  of  capital,  and  not  out 
of  profits. 

Mr.  Je^sel,  Q.C.,  and  Mr.  W.  C.  Fooka,  for  Mr.  Bonce: — 

The  Oourt  has  no  jurisdiction  to  make  the  order  asked  for  oi> 
this  summons.  The  lOlst  section  of  the  Companies  Ael,  1862,  is 
out  of  the  question,  because  it  only  applies  to  those  who  hare  been* 
placed  on  the  list  of  contributories,  which  Mr.  Banee  has  not  been» 
With  respect  to  the  165th  section,  Strinffer's  Case  (1)  is  not  a 
binding  authority  on  this  point,  for  the  application  in  that  case 
was  dismissed  on  the  merits,  and  the  observations  of  the  Judgea 
relied  on  by  the  other  side  were  merely  obiter  dicta.  But,  as- 
suming those  dieta  to  be  binding,  the  165th  section  is  not  appli* 
cable  to  the  present  case  for  several  reasons.  In  the  first  place,, 
that  section  only  refers  to  a  compulsory  winding-up.  It  is  tme  that 
the  138th  section  gives  power  to  the  Court  to  decide  questions  in  a 
voluntary  winding-up,  when  applied  to,  but  that  only  has  reference 
to  questions  between  contributories.  The  liquidator  represents  the 
shareholders  only;  he  cannot  call  on  the  Court  to  exercise  its 
powers  on  behalf  of  creditors :  Waterhouse  v.  Jamieson  (2).  The 
proper  course  for  a  creditor  is  to  obtain  a  supervision  order.  In 
the  second  place,  the  165th  section  only  enables  the  Court  to 
exercise  its  power  against  a  person  in  his  capacity  of  director  or 
other  officer.  But  the  bonus  was  not  credited  to  Mr.  Ranee  as  a 
director,  but  simply  as  a  shareholder.  Thirdly,  there  was  no  pay- 
ment to  him  at  all,  and  therefore  there  is  nothing  to  repay.  The 
object  of  the  165th  section  was  to  recover  from  the  officers  of  the 
company  any  part  of  the  assets  in  their  hands.  Mr.  Bance  haa 
received  none  of  the  assets,  and  if  the  bonus  was  improperly 
declared  all  that  the  Court  can  do  is  to  strike  out  the  sum  credited 
to  him,  and  make  him  responsible  for  the  whole  amount  of  the 

(1)  Law  Rep.  4  Ch.  475.  (2)  Law  Rep.  2  H.  L.,  Sc.  29. 
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caD&  Even  in  a  case  of  compulsory  winding-up,  the  Court  will  L.  JJ. 
only  exercise  its  powers  under  the  165th  section  in  a  simple  case :  1870 
In  re  Bank  of  CMmxUar  and  MaUa  (1) ;  Feliom^s  EoBeetUars  Case  (2).  lUHc^OAflE . 

With  respect  to  the  declaration  of  the  bonus,  we  contend  that  it 
was  not  improperly  declared,  taking  into  consideration  the  know- 
ledge which  the  directors  then  had  of  the  state  of  the  company. 
Directors  cannot  be  called  to  account  unless  mala  fides  is  shewn. 
It  is  not  enough  to  shew  that  the  matter  turned  out  unfortunately : 
In  re  European  Life  Assurcmee  Company  (3) ;  Turquand  v.  Mar- 
shaa  (4). 

The  arrangement  with  the  Aeeidentdl  Death  Company  was  an  in- 
dependent transaction,  and  the  directors  were  entitled  to  divide  the 
profits  made  by  it.  They  reserved  the  premiums  on  the  current 
policies  to  pay  the  current  risks,  and  that  was  all  they  were  bound 
to  do.  When  the  liquidator  made  out  his  account  he  knew  that 
the  Accidental  Death  Company  had  made  default  in  payment  of  the 
dC500  due  from  them.  But  the  directors  did  not  know  that  there 
would  be  any  default,  and  as  the  money  had  become  due  from  the 
company  before  the  30th  of  June,  although  not  payable  till  a 
future  date,  they  were  entitled  to  include  it  as  an  asset. 

Mr.  Swanston^  in  reply,  referred  to  the  observations  of  Lord 
Justice  Turner  in  the  Bank  of  OibraUar  and  MaJta  (5),  and  of 
Lord  Justice  BoU  in  In  re  Beaujolais  Wine  Company  (6),  on  the 
power  of  the  Court  to  interfere  in  cases  of  pm*ely  voluntary 
winding-up. 

Sib  W.  M.  James,  L. J.  :— 

This  is  an  application  by  way  of  appeal  from  an  order  of  the 
Master  of  the  Bolls,  and  it  asks  that  the  Bespondent,  who  was  a 
director  of  the  County  Marine  Inswranee  Company^  Limited^  should 
pay  a  sum  of  £125,  the  amount  of  a  bonus  paid  or  credited  to  him 
in  the  month  of  October,  1870. 

The  case  has  been  argued  very  fully  and  very  elaborately,  and 
I  am  not  prepared  to  say  that  it  has  been  argued  more  fully 

(1)  Law  Rep.  1  Ch.  69.  (4)  Law  Kep.  4  Ch.  376. 

(2)  Ibid.  1  Eq.  219,  (5)  IWd.  1  Oh.  73. 

(3)  Ibid.  9  Eq.  122.  (6)  Ibid.  3  Ch.  15,  2o. 
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L.  J  J.  or  elaborately  than  the  importance  of  the  case  to  the  parties 
1870  required. 
Bance'h  Case.  Various  objections  have  been  taken  to  the  jurisdiction  of  the 
Court  and  to  the  form  of  the  summons  inyolving  a  question  of 
jurisdiction  as  well  as  objections  on  the  merits  of  the  case.  The 
contention  on  the  part  of  the  liquidator  is  that  the  Court  has 
jurisdiction  under  the  combined  operation  of  the  138th  and  165th 
sections  of  the  Oompanie$  Act^  1862,  to  determine  this  question  in  a 
voluntary  winding-up.  The  matter  has  been  not  exactly,  but  very 
nearly  or  substantially,  in  that  form  before  the  Court  on  several 
occasions.  The  principal  authority  upon  the  subject  is  the  decision 
in  SMnger^B  Case  (1),  which  is  a  very  authoritative  decision,  and 
not  the  less  authoritative  because  it  was  not  essential  to  the  proper 
disposal  of  the  case  to  decide  the  point.  The  case  proceeded  after- 
wards upon  the  merits  upon  which  the  decision  of  the  Court  was 
an  aflSrmance  of  the  judgment  of  the  Court  below.  In  the  Court 
below  the  decision  had  been  based  entirely  upon  the  conclusion 
which  the  Yico-Chancellor  had  come  to — ^that  there  was  no  juris- 
diction in  this  Court;  and,  that, being  a  question  of  very  great 
importance  and  involving  many  grave  considerations,  the  Lords 
Justices  thought  it  their  duty  to  go  into  the  question  so  as  to  lay 
down  clearly,  distinctly,  and  in  my  judgment  decisively,  what  the 
law  was  with  respect  to  the  construction  of  the  165th  section  in 
the  case  of  a  company  winding  up  under  the  supervision  of  the 
Court.  It  is,  however,  contended  that  although  it  was  decided  in 
that  case  that  the  Court,  in  a  matter  of  a  similar  character  to  the 
present^  had  jurisdiction  in  the  case  of  a  company  being  wound  up, 
compulsorily  or  under  supervision,  yet  it  has  no  such  jurisdiction  in 
the  case  of  a  company  being  wound  up  voluntarily.  It  appears, 
however,  that  in  one  or  two  of  the  earlier  cases  the  Court  seemed 
to  think,  rightly  or  wrongly,  that  there  was  no  such  distinction 
between  a  voluntary  winding-up  and  a  winding-up  under  super- 
vision. I  think  that  the  case  of  In  re  Bank  ofOibraltar  and  Malta  (2) 
is  as  striking  an  example  in  that  respect  as  we  could  have;  because 
there  the  Court  declined  to  accede  to  the  application  for  a  super- 
vision order,  expressly  on  the  ground  that  whatever  was  the 
jurisdiction  of  the  Court  under  the  supervision  order,  would  be  the 
(1)  Law  Rep.  4  Ch.  475.  (2)  Law  Rep.  1  Ch.  69. 
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jiirisdiction  of  the  Court  under  a  voluntary  winding-up.  And  the  L.  JJ. 
same  opinion  was  expressed  by  Lord  Justice  BcU,  in  the  case  of  In  1870 
re  Beaujolms  Wine  Company  (1),  although  the  point  did  not  come  Eaxgb's  Cask. 
before  him  exactly  in  the  same  shape.  That  would  seem  to  result  *^ 
in  this,  that  the  object  of  the  Act  was  that  a  company  and  its 
creditors  should  be  left,  if  possible,  to  settle  their  affairs  without 
coming  to  the  Court  at  all,  either  for  a  compulsory  winding-up  or 
for  a  winding-up  under  supervision,  but  to  provide  them,  under 
the  138th  section,  with  the  means  of  access  to  this  Court  whenever 
any  question  arose,  in  the  course  of  the  voluntary  winding-up, 
just  in  the  same  way  as  when  any  question  arose  in  the  case  of  a 
compulsory  winding-up  or  under  supervision.  And  for  myself,  if 
it  were  an  original  matter,  I  should  be  inclined  to  take  the  same 
view  of  the  Act.  No  doubt  if  a  liquidator  did  not  do  his  duty,  if 
he  did  not  take  the  opinion  of  the  Court  in  such  a  case  as  this,  for 
example,  it  would  be  in  the  power  of  a  creditor  to  apply  to  this 
Court  for  a  proper  order  which  would  give  him  some  opportunity 
of  obtaining  the  decision  of  the  Court ;  but  if  a  liquidator  is  minded 
to  bring  a  matter  before  the  Court  under  the  138th  section,  I  do 
not  myself  see  the  reason  why  the  question  should  not  be  deter- 
mined without  obb'ging  the  contributories  to  present  a  petition  for 
a  compulsory  winding-up  or  a  supervision  order,  which  would  only 
lead  to  increased  expense.  It  appears  to  me,  therefore,  that  the 
Court  has  jurisdiction  under  the  138th  and  165th  sections.  I  do 
not  refer  to  the  101st  section,  because  I  think  that  there  is  a 
technical  objection  to  the  application  of  that  section  on  the  ground 
that  it  requires,  as  a  preliminary  condition,  that  the  shareholder 
against  whom  the  order  is  sought  to  be  made  shall  be  settled  on 
the  Ust  of  contributories,  which  has  not  been  done  in  the  present 
case.  The  present  application  is  made  against  a  person  who  is, 
under  the  165th  section,  liable  as  a  director. 

Then,  assuming  the  liquidator  to  be  right  in  his  contention  that 
this  was  an  improper  transaction  altogether,  it  is  contended  that 
this  was  not  a  sum  paid  to,  or  coming  into,  the  hands  of  a  director  ^ 

for  which  he  is  accountable  to  the  company,  becausd,  in  truth,  all 
it  amounted  to  was  writing  off  a  debt  in  respect  of  calls,  and  the 
true  course  would  be  to  declare  that  the  transaction  was  wholly 

(1)  Law  Rep.  3  Ch.  25. 
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L.  JJ.  void,  and  so  leave  the  contributory  liable  to  the  unpaid  calls ;  and, 
1870  at  first  sights  there  appeared  to  be  something  in  that  argument* 
Rahce*8  Cask.  That,  probably,  might  be  a  proper  thing  to  do,  but  I  think  it  does 
not  lie  in  this  gentleman's  mouth  to  say  that  it  was  not  a  payment  to 
him  for  all  purposes.  He  owes  money  to  the  company ;  the  company 
declare  a  bonus;  he  accepts  that  bonus,  and  with  that  bonus  pays 
off  a  part  of  his  debt.  It  now  appears  that  the  form  was  gone 
through  of  some  instructions  being  given  to  the  bankers  to  pay 
him,'  and  the  bankers  receiving  the  money  from  him,  on  the  one 
hand,  and  paying  it  to  the  company  on  the  other ;  so  that,  in 
form  as  well  as  in  substance,  the  payment  was  to  him.  I  do  not 
rely  upon  that,  but  I  say  that,  in  truth  and  in  substance,  a  bonus 
declared  in  favour  of  a  man,  and  applied  in  payment  of  a  just  debt 
due  from  him,  whether  to  the  company  or  to  any  one  else,  is 
money  paid  to  him ;  and  the  question  is,  whether  that  money  was 
money  of  the  company  which  was  improperly  paid  to  him. 

Now,  with  regard  to  the  propriety  or  impropriety  of  the  trans- 
action, it  appears  to  me  to  be  one  of  the  most  startling  and  im- 
proper proceedings  that  ever  came  under  my  notice.  The  company 
was  a  company  formed  for  marine  and  other  insurances.  Subse- 
quently the  directors  took  in  life  assurances,  but  they  seem  to 

in  existence  for  only  eight  months  when  a  bonus  of  IQa.  per 
share  was  declared,  a  bonus  which,  of  course,  could  only  be 
lawfully  made  out  of  moneys  which  had  been  earned,  or  be- 
lieved to  have  been  earned,  in  the  way  of  profit.  Independently 
of  one  particular  item  which  I  have  severed  from  the  rest»  as  it 
has  been  severed  in  the  course  of  the  argument,  the  business  of 
the  marine  insurance  proper  was  this:  They  had  received  for 
premiums  £783  Ts.  Hi.,  and  out  of  that  they  had  expended 
in  re-insurances  £124  Ss.  lOcZ.  There  had  been  marine  claims 
actually  ripening  into  demands  amounting  to  £147.  Then  they 
had  spent  in  preliminary  expenses  £144,  which  they  say  might 
have  been  spread  over  a  certain  number  of  years.  They  had 
spent  in  stationery  and  books  £54  8a.  4(2.,  which  they  seek  to 
divide  in  the  same  way.  Besides  those,  there  were  actual  current 
expenses  which  could  by  no  possibility  be  spread  over  any  period 
in  that  way — such  as  rent,  £23  15a. ;  salaries  and  directors'  fees. 
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£753  6s.  &{. ;  postage,  ofiBce,  and  traTelling  expenses,  £42  la.  dcL ;      L.  JJ. 

fixtures,  &c^  for  office  at  Liverpody  £50 — so  that,  in  trath,  there       1870 

was  nearly  £800  which  had  been  actually  expended  in  annual  Bance's  Cabe. 

expenses,  and  their  gross  premiums  to  cover  the  risks  which  were 

coming  on  in  future  were  only  the  sums  which  I  have  stated. 

But  then  it  is  said  that  they  had  made  a  bargain  with  another 

insurance  office  to  take  off  their  hands  a  number  of  policies.    The 

policies  had  been  going  on  for  some  time,  and,  of  course,  the  annual 

premiums  would  not  be  the  proper  compensation  for  the  risks  to 

be  incurred.    The  two  companies,  in  one  of  which  Mr.  WaJfordy 

who  speaks  to  these  transactions,  was  the  managing  director,  and 

in  the  other  was  connected  with  the  management,  therefore  agreed 

that  £2000  was  the  proper  compensation  to  be  given  to  the  one 

company  for  taking  over  the  onerous  policies  of  the  other ;  in  other 

words,  that  the  premiums  were  not  worth  the  risk  by  the  sum  of 

£2000.    And  it  was  further  agreed  that  the  £2000  should  be  paid 

in  this  way,  namely,  £1000  to  be  paid  at  once,  £500  at  Christmas, 

and  £500  to  be  set  against  the  goodwill,  as  it  was  called,  of  this 

transferred  business.    It  appears  also,  that  upon  this  transaction 

they  received  premiums  amounting  to  £405  28.  3d.     Then  they 

say,  that  out  of  the  profits  of  that  transaction  they  were  justified 

in  making  a  division  by  way  of  bonus  of  £1000.     How  was 

this  done  ?    Was  there  any  attempt  to  make  a  balancensheet  or 

any  profit-and-loss  account  in  such  a  way  as  any  mercantile  body, 

and  certainly  any  insurance  company,  ought  to  have  done?    To 

take  the  money  which  the'  company  had   received  to  answer 

risks,  and  to  ti*eat  it  as  money  capable  of  being  divided  as 

profits,  without  making  any  estimate  of  what  the  risks  were  in 

respect  of  which  the  money  was  paid,  seems  to  me  to  be  the  most 

extravagant  proceeding  that  I  ever  heard  of*    The  directors  simply 

had  before  them  the  cash  balance  of  the  receipts  and  payments, 

and,  without  making  the  slightest  provision  in  that  account  for 

anything  whatever,  they  proceed  out  of  that  balance  to  declare  this 

bonus.    I  quite  agree  that  it  would  have  been  different  if  there  had 

been,  as  there  ought  to  have  been  in  the  ordinary  course  of  business, 

a  balance-sheet  hand  fide  made  out  with  proper  assistance,  so  as  to 

ascertain  the  true  state  of  the  company.    If  the  directors  had 

followed  the  directions  of  the  112th  article  of  their  own  deed,  and 
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L.  JJ.  if  at  the  first  ordinary  general  meeting  they  had  laid  before  the 
1870  company  a  report  comprising  a  balance-sheet  shewing,  aa  accurately 
Banoeb  Cabb.  ^  circumstances  would  permit,  the  financial  position  of  the  com- 
—  pany  up  to  that  date — if  that  had  been  done,  I  am  of  opinion  that 
it  would  not  be  right  for  this  Court  to  sit  as  a  Ooort  of  Appeal  to 
decide  upon  such  a  state  of  facts  so  made  out.  If  the  directors, 
by  placing  unfounded  reliance  upon  the  representations  of  their 
servants  or  actuaries,  had  arrived  at  the  conclusion  that  they  had 
made  a  divisible  profit,  this  Court  ought  not,  I  say,  to  sit  as  a 
.  Court  of  Appeal  from  that  conclusion,  although  it  might  after- 
wards be  satisfactorily  proved  that  there  were  very  great  errors  in 
the  accounts  wliich  would  not  have  occurred  if  they  had  been 
made  out  with  greater  strictness  or  with  more  scrutinising  care. 
But  no  such  account  at  all  was  made  out.  A  mere  cash  account  or 
balance-sheet  in  such  a  company  as  this,  presented  in  order  to 
determine  whether  there  had  been  a  profit  made,  and  for  the  pur- 
pose of  declaring  a  bonus  thereon,  is,  to  my  mind,  within  the 
meaning  of  Stringer's  Case  (1),  a  fraudulent  and  delusive  balance- 
sheet.  It  purported  to  shew  something,  as  was  said  in  that  case, 
which  any  man  who  applied  his  mind  to  the  subject  would  say 
afibrded  no  clue  whatever  to  the  profit  which  had  been  made. 
They  might  as  well  have  put  before  the  meeting  a  sheet  out  of  a 
newspaper.  An  attempt  is  made  by  the  managing  director  to 
justify  it  in  this  way :  The  respondent  himself  has  not  ventured  to 
pledge  his  oath  to  the  fact  that  he  ever  applied  his  mind  to  the 
question  whether  there  was  any  profit  or  loss  made,  or  that  he 
believed  there  was  such  a  profit  as  to  justify  the  payment  of  that 
bonus.  But  Mr.  Walfordy  the  managing  director,  says  this: — 
[His  Lordship  then  read^  the  paragraph  from  the  aflGLdavit  of 
Mr.  Walford  set  forth  above,  and  continued : — ] 

Whatever  estimate  was  made  was  in  Mr.  Walford^s  own  mind, 
and  was  never  before  the  directors  at  all,  but,  notwithstanding  this, 
Mr.  Walford  contends  that  he  was  fully  warranted  in  recommend- 
ing the  bonus,  because  the  transaction  with  the  Acetdenial  Death 
Ineuranee  Company  was  so  profitable.  He  says  they  received 
£415  in  premiums,  and  £1000  in  cash,  and  they  were  to  receive 
£500  more,  and  that  they  afterwards,  in  December,  sold  that 

(1)  Law  Rep.  4  Ch.  476. 
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bosineas  to  the  Cohniai  Insurance  Corporation,  and  had  not  to  pay  L.  JJ. 
80  much  to  them  as  they  had  received  from  the  first  company.  I870 
It  18  pretended  in  the  acconnt  that  they  had  received  £2000,  but  rasobTcabb. 
£500  was  paid  for  the  goodwill,  which  would  of  course  pass  with 
the  polides  transferred  to  the  new  company.  Now  it  is  clear 
that  this  was  a  transaction  which  was  only  begun,  and  which  had 
not  ripened  into  any  profit,  at  the  time  when  this  bonus  was 
declared,  and  before  I  could  have  given  the  sanction  of  this  Court 
to  a  division  on  the  notion  that  they  had  made  a  good  bargain 
in  buying  a  business,  I  should  have  liked  to  know  what  the 
estimates  were — how  it  was  that  £2000  as  between  the  two 
companies,  was  considered  as  the  proper  sum  to  be  paid,  and  yet 
that  £1000  was  considered  the  proper  sum  to  be  paid  by  some 
other  company  a  few  months  afterwards.  If  the  company,  as  is 
stated,  sold  the  property  in  December,  and  thereby  made  a  profit 
of  £1000,  that  was  a  profit  which  was  realised  at  the  time  the 
bargain  was  made,  but  I  cannot  allow  it  to  be  said  that  they  were 
justified  in  dividing  as  profits  made  up  to  the  30th  of  June  the 
result  of  a  very  favourable  bargain  that  was  made  in  the  December 
following.  Therefore  it  appears  to  me  that  the  Bespondent  is  not 
entitled  to  bring  that  into  account,  and  that  in  truth  no  pro- 
vision was  made  in  the  estimates  for  the  risks  they  were  running 
on  the  different  policies.  Beliance  is  also  placed  on  the  fact  that 
by  great  good  fortune  the  policies  resulted  in  scarcely  any  sub- 
stantial claim  being  made  against  them  in  the  next  year»  and  it  is 
contended  that  they  had  a  right  to  consider  all  that  as  profit 
made  in  the  year  during  which  the  premiums  were  paid.  This 
contention  also  seems  to  me  to  be  perfectly  idle. 

I  think  the  Master  of  the  Bolls  had  not  before  him  the  figures 
so  dearly  as  we  have  had.  He  seems  to  have  thought  there  had 
been  some  statement  laid  before  the  directors  upon  which  the 
directors  had  exercised  their  judgment  as  mercantile  men,  and 
had  dealt  with  this  as  a  mercantile  matter  of  business,  and  there- 
fore he  came  to  the  conclusion  that  it  was  not  a  case  in  which  this 
Court  could  interfere.  I  have  arrived  at  the  conclusion  that  there 
was  a  gross  neglect  of  duty  on  the  part  of  the  directors  with 
respect  to  their  conduct  in  declaring  this  bonus ;  and  finding  no 
justification  of  it  from  the  events  which  have  since  occurred,  and 
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L.  JJ.  not  being  satisfied  that  any  account  was  made  out  from  which  any 
1870  mercantile  man  desirous  of  drawing  up  a  balance  on  his  own 
Hanoi's  Oasb.  behalf,  or  on  behalf  of  the  persons  for  whom  he  was  a  trustee, 
would  have  been  enabled  to  do  so,  and  not  being  satisfied  that 
any  balance-sheet  made  on  the  30th  of  June  would  have  shewn 
any  profit  whatever,  now  that  all  the  fiEtcts  are  before  us,  and 
everything  has  been  inquired  into,  I  am  of  opinion  that  the  bonus 
was  declared  upon  a  delusive  and  fraudulent  balance-sheet,  within 
the  meaning  of  Stringer^s  Case  (1) ;  and  that  this  Court  has  juris- 
diction to  order,  and  is  bound  to  order,  that  tliis  director  who  has 
received  this  money  on  a  balance-sheet  drawn  up  in  this  manner,  in 
consequence  of  his  neglect  of  duty,  do  repay  the  amount  to  the 
liquidator,  together  with  the  costs  of  the  application  below. 

Sir  G.  Mellish,  L  J. : — 

I  am  of  the  same  opinion.  With  respect  to  the  question  of  juris- 
diction I  am  of  opinion  that  Stringer's  Case  is  a  direct  authority, 
that  if  this  was  a  compulsory  winding-up,  or  a  winding-up  under 
supervision,  there  would  be  jurisdiction  to  entertain  this  application 
under  the  165th  section.  It  appears  to  me  that  the  Lords  Justices 
in  that  case  directly  decided  that  question,  and  I  am  not  at  all 
disposed  to  reopen  it.  Still  it  is  no  doubt  open  to  argument  that 
this  jurisdiction  does  not  extend  to  a  voluntary  winding-up. 
That  depends  upon  the  construction  of  the  138th  section : — [EUs 
Lordship  read  the  section.]  Stringer's  Case  decided  that  if  the 
company  was  being  wound  up  by  the  Court,  the  ofScial  liquidator 
might  make  tliis  application,  and  the  138th  section  says  perfectly 
plainly,  that  where  a  company  is  being  wound  up  voluntarily  the 
liquidators  may  make  an  application  in  respect  of  all  or  any  of 
the  powers  which  the  Court  might  exercise  if  the  company  were 
being  wound  up  by  the  Court.  I  cannot  understand  why  that  is 
not  according  to  the  plain  and  simple  meaning  of  the  words  to 
include  the  165th  section.  No  doubt  there  are  these  words  after- 
wards: ''And  the  Court,  if  satisfied  that  the  determination  of 
such  question,  or  the  required  exercise  of  power,  will  be  just  and 
beneficial,  may  accede  wholly  or  partially  to  such  application." 
That  clause  does  appear  to  make  this  difference,  that  it  leaves  it  in 

(1)  Law  Rep.  4  Ch.  475. 
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the  discretion  of  the  Court  whether  it  will  choose  to  entertain  the  L.  JJ. 
application  or  not,  but  I  do  not  see  any  ground  why  the  applica-  1870 
tioQ  should  not  be  entertained  in  such  a  case  as  this.    I  do  not  see  ^i^^^CASE. 

that  any  benefit  would  result  from  compelling  the  creditors  on        

whose  behalf  practically  this  application  is  made  to  go  to  the 
Court  to  procure  the  voluntary  winding-up  to  be  turned  into  a 
winding-up  under  supervision  for  the  purpose  of  enabling  this 
application  to  be  made.  On  the  contrary,  the  decision  of  the  Lords 
Justices  in  In  re  Bank  of  CHhrdUar  and  Malta  (1)  was  that  it  was 
quite  unnecessary  to  make  any  application  to  change  a  voluntary 
winding-up  into  a  compulsory  winding-up,  or  into  a  winding-up 
mider  supervision,  because  if  any  application  can  be  made  under 
the  165th  section  in  the  case  of  a  winding-up  under  supervision 
the  138th  section  equally  enables  it  to  be  made  in  the  case  of 
a  voluntary  winding-up. 

The  next  point,  which  was  also  strongly  urged,  was  that  no 
money  had  actually  been  received  by  the  Bespondent :  but  when 
the  facts  are  really  looked  at,  it  appears  to  me  to  be  perfectly  clear 
that  there  was  what  is  equivalent  to  a  receipt  of  money.  If  a  sum 
of  money  with  a  man's  consent  is  placed  to  his  credit  in  any  par- 
ticular fund  in  which  he  has  an  interest,  or  is  paid  to  any  creditor 
of  his,  so  as  to  discharge  a  debt  or  obligation  due  from  him,  that  is 
a  receipt  of  the  money  by  him.  Here  the  shareholders  and  this 
director  consented  that  this  bonus,  which  could  only  be  declared 
according  to  the  articles  of  association  as  a  bonus  to  be  paid  out 
of  the  profits,  and  in  money,  instead  of  being  ];eceived  in  money 
should  be  applied  towards  the  payment  of  an  obligation  to  which 
they  were  all  subject,  namely,  the  obligation  of  paying  up  an 
additional  sum  of  lOs.  per  share.  It  makes  no  difference  at  all 
that  they  choose  to  waive  the  ceremony  of  having  a  formal  call 
made.  In  this  case  the  Bespondent  cannot  even  raise  the  conten- 
tion that,  there  being  no  call,  there  was  no  debt  for  the  10s.  per 
share,  because  there  was  an  actual  debt  due  from  him  to  the  com- 
pany, and  he  consents  to  the  money  being  applied  to  the  payment 
of  that  debt ;  that,  in  my  opinon,  is  a  very  clear  receipt,  on  his 
part,  of  the  money. 
Then  that  brings  me  to  consider  the  case  upon  the  merits,  and 

(1)  Law  Bep.  1  Ch.  69. 
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L.  JJ.  those  merits  unquestionably  raise  a  yerj  important  issue.  I  must 
1870  say  that  I  differ  from  the  judgment  pronounced  by  the  Master  of 
Bavce'b  Case,  the  Bolls ;  but  I  think  the  difference  of  opinion  between  us  has 
arisen  mainly  from  the  circumstance  that  the  Master  of  the  Bolls 
has  not,  as  it  appears  to  me,  given  sufficient  weight  to  the  fact  that 
no  profit-and-Ioss  account  up  to  a  particular  day  was  ever  made  out 
at  all,  and  that  the  directors  did  not  profess  to  be  dividing  a  profit 
which  had  been  earned  up  to  a  particular  day.  For  that  purpose  it 
is  important  to  look  at  the  notice  convening  the  meeting,  and  to 
the  report  of  the  directors,  and  the  resolutions  passed  at  that  meet- 
ing. If  those  are  looked  at,  it  will  appear  that  the  directors  never 
stated  to  the  shareholders  that  {hey  had  made  a  profit,  and  that 
they  did  not  profess  to  be  dividing  a  profit  Now,  this  is  the 
notice : — [His  Lordship  read  the  notice.]  At  the  meeting  the  pre* 
liminary  balance-sheet  (which  is  simply  a  balanccHBheet  of  alleged 
receipts  and  payments,  mixing  the  receipts  on  capital  account  and 
the  payments  on  capital  account  with  the  receipts  on  revenue 
account  and  the  payments  on  revenue  account,  and  making  no 
allowance  of  any  sort  or  kind  in  respect  of  the  further  or  future 
risks)  was  the  only  account  that  was  laid  before  them.  This 
balancoHsheet  was  laid  before  the  secretary,  together  with  the  fol- 
lowing report: — [His  Lordship  read  the  report.]  In  this  report 
there  is  no  statement  that  they  had  made  a  profit  of  lOs.  per  share 
up  to  the  30th  of  June,  and  it  really  cannot  be  implied.  It  pro- 
fesses, on  the  face  of  it,  to  be  a  return  of  capital.  It  does  not 
profess  to  be  a  declaration  of  bonus  upon  profit  made. 

In  my  opinion,  such  a  declaration  of  bonus  without  any  profit  or 
loss  account  having  been  made  out  is  a  maid  fide  proceeding  on 
the  part  of  the  directors  within  the  165th  section.  I  quite  agree 
that  if  directors  or  a  proper  actuary  had  made  out  a  profit  and  loss 
account  the  Court  ought  to  assume,  very  strongly  indeed,  that  it 
was  a  correct  account,  and  ought  not  without  very  strong  reasons 
shewing  that  it  was  done  maid  fide,  to  set  it  aside,  or  declare  a  divi- 
dend made  upon  it  improper.  But,  if  directors  choose  to  declare 
a  bonus  or  a  dividend  without  making  out  any  account  at  aU,  and 
if  shareholders  choose  to  vote  that  dividend  or  bonus,  knowing  that 
they  have  got  no  account  before  them,  knowing  that  the  directors 
do  not  even  profess  to  have  made  a  profit  out  of  which  that 
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howaa  or  dividend  can  be  declared,  I  cannot  help  thinking  that      L.  JJ. 
nnder  those  circnmstances  it  lies  on  the  parties  who  contend  that       1870 
*sach  bonus  or  dividend  was  properly  declared,  to  shew  that  it  was  jukok'b  Caeb. 
made  cot  of  profits.  "■"" 

That  being  the  view  which  I  take  generally  of  the  case,  I  have 
now  to  consider  whether  it  has  been  made  out  on  the  part  of  the 
•directors  that  this  bonus  was  really  made  out  of  profits.    Here  is 
■BXL  insurance  company  which  had  carried  on  business  on  a  very 
small  scale  for  a  period  of  seven  months,  when  this  balance-sheet 
was  made  out.    During  that  time  the  actual  working  expenses  had 
Tery  considerably  exceeded  the  whole  amount  of  the  premiums 
received.     Then  they  attempt  a  justification  on  account  of  this 
particular  transaction  with  the  Aecidental  Insurance  Company.    It 
appears  to  me  that  they  cannot  avail  themselves  of  that    In  the 
first  place,  no  profit  had  really  been  made.    They  had,  it  is  true, 
agreed  to  have  paid  to  them  a  sum  of  £2000  ;  but  of  that  amount 
£500  was  in  fact  to  be  returned  for  the  goodwill,  so  that  practically 
they  were  to  receive  £1500,  and  of  that  sum  £500  was  not  to  be 
paid  until  December.    That  £500  ought  not  to  be  brought  into  this 
account  as  a  profit  earned  previous  to  the  end  of  June.    So  that 
makes  the  balance-sheet  £1000  wrong.     Then,  again,  if  this  sum 
had  been  agreed  to  be  paid  in  respect  of  risks,  it  must  be  taken 
prima  faeie  that  the  risks  would  be  fully  equivalent  to  the  sum 
that  was  to  be  paid.    It  turned  out  afterwards,  no  doubt,  that  in 
respect  of  those  particular  risks  very  fortunately  no  loss  occurred 
at  all,  and  they  were  ultimately,  after  this  bonus  was  declared,  able 
for  £1000  paid  to  another  company  to  get  those  risks  taken  off 
their  hands.    But  that  was  merely  a  subsequent  bit  of  good  luck. 
They  had  also  other  subsequent  bits  of  bad  luck.    On  the  marine 
insurance  they  lost  to  the  extent  of  upwards  of  £500,  which  they 
^ly  was  a  great  deal  more  than  they  had  anticipated.    How  can 
you  divide  a  profit  on  one  part  of  a  transaction  which  turned  out 
fortunately,  and  then  say  as  to  the  losses  on  the  other  part  which 
turned  out  greater  than  were  anticipated,  you  will  not  make  any 
•estimate  at  all?     It  appears  to  me  that  they  had  really  sub- 
stantially derived  no  profit  at  all  up  to  that  time.    I  do  not  think 
that  Mr.  Walford's  afSdavit  is  satisfactory  in  which  he  makes  an 
•estimate  ex  post  facto  of  the  probable  losses,  especially  when  he 
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L.  JJ.  estimates  those  probable  losses  at  very  mucli  less  than  what  they 
1870  ultimately  tamed  out  to  be.  And  I  think  he  is  \n*ong  in  includ- 
Baxck'b  Case.  ^S  ^^  ^^^  account  the  sum  which  was  to  be  paid  for  the  goodwill^ 
and  in  treating  the  sum  of  £500,  which  was  not  to  be  paid  until 
the  end  of  December,  as  a  profit  of  the  past  year.  Upon  the 
principles  I  have  mentioned,  I  think  it  incumbent  on  the  director 
against  whom  this  application  is  made,  to  shew  that  this  bonus  was 
really  made  out  of  profits  under  the  circumstances  under  which  it 
was  made,  namely,  without  any  examination  of  the  accounts  at  all. 
I  think  he  has  not  made  that  out,  and  consequently  that  the  order 
of  the  Master  of  the  Bolls  must  be  discharged,  and  that  the  order 
asked  for  ought  to  be  made  with  costs  in  the  Court  below. 

Solicitors  for  the  Liquidator :  Messrs.  Dijibif,  Sliarp,  &  Large. 
Solicitor  for  Mr.  Banoe:  Mr.  Beddall. 


L.  jj.  ALEXANDER  v.  MILLS. 

^^J2         Pcwet*  of  Sale  tpith  C<msmt  of  Tenant  for  Life — Esctinctian  of  Power  io  content 
Nov.  21, 22 ;  ^  AliencUion  of  L\fe  Estate —  Vendor  and  Purchaser — Lofubtftd  TiUe, 


Dm.  21. 


The  trastees  of  settled  estates  had  a  power  of  sale,  to  be  exercised  at  the 
request  and  direction  of  H,^  the  tenant  for  life,  who  was  also  entitled  to  the- 
ultimate  reversion  in  fee.  H,  made  an  absolute  conyeyance  of  all  his  interest 
to  A.  for  yalue.  Subsequently  the  trustees,  by  the  direction  of  H,^  purported 
to  exercise  the  power  of  sale  by  conveying  the  estates  to  ^  .■ — 

ffdd  (reversing  the  decision  of  the  Master  of  the  Rolls),  that  E*s  power  to- 
consent  was  not  extinguished  by  the  absolute  alienation  of  his  life  estate,  and 
could  still  be  exercised  with  the  concurrence  of  the  alienee : 

Ileld^  also,  that  there  was  nothing  in  the  sale  of  the  interest  of  the  tenant 
for  life,  and  the  subsequent  exercise  of  the  power  of  sale  to  the  assignee  of 
the  life  interest,  to  raise  suspicion  of  mala  fides,  or  to  put  a  purchaser  on 
inquiry. 

Observations  on  the  duty  of  the  Court  to  decide  doubtful  points  of  title  in 
suits  for  specific  performance. 

J.  HIS  was  an  appeal  from  a  decree  of  the  Master  of  the  Bolls 
dismissing  the  Plaintiff's  bill  with  costd. 

By  an  indenture  of  settlement  made  on  the  marriage  of  W.  H. 
Hicks,  certain  freehold  estate  was  conveyed  to  trustees  and  their 
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heirs,  to  the  use  of  W.  H,  Hicks  for  life,  with  remainder  (subject  to       L.  Jj. 
powers  for  raising  money  for  the  benefit  of  W.  H,  Ricks,  and  for        1870 
jointuring),  to  certain  uses  in  favour  of  the  children  of  W.  K  Eicksj  alblIndeb 
with  an  ultimate  limitation  in  default  of  issue  to  W.  H.  Hicks  in      -,^' 

Mills. 

fee.    And  it  was  thereby  declared  that  it  should  be  lawful  for  the       

trustees  during  the  life  of  W.  H.  Hicks,  at  and  by  his  request  and 
direction  in  writing,  to  dispose  of  by  way  of  absolute  sale  or  of 
exchange,  all  or  any  part  of  the  said  hereditaments  thereby  con- 
Teyed  to  any  person  or  persons  whomsoeyer,  for  such  price  as  to 
them  the  said  trustees  should  seem  reasonable. 

There  was  no  issue  of  the  marriage,  and  the  jointuring  powers 
were  not  exercised. 

By  an  indenture  of  the  29th  of  October,  1862,  W.  R  Hicks  con- 
Teyed  the  settled  property  for  yaluable  consideration  '*  unto  and  to 
the  use  of  the  Plaintiff,  his  heirs  and  assigns,  for  the  life  of  the  said 
W.  H.  Ricks,  and  farther,  for  and  during  eyery  other  estate  and 
interest  which  the  said  W.  R  Hicks  then  had  or  could  dispose  of 
by  the  now  stating  indenture,  both  at  Law  and  in  Equity,  and 
whether  present  or  future,  yested,  executory,  contingent,  or  other- 
wise howsoeyer." 

In  August,  1866,  new  trustees  were  appointed;  and  by  an 
indenture  of  the  27th  of  March,  1868,  purporting  to  be  in  exer- 
cise of  the  power  of  sale  yested  in  the  trustees  of  the  settle- 
ment, the  new  trustees,  at  the  request  and  by  the  direction  of 
W.  H.  Ricks,  reyoked  the  uses  of  the  settlement  and  conyeyed  the 
property,  in  consideration  of  the  sum  of  £19,000,  to  the  Plaintiff 
in  fee. 

In  1869  the  property  was  put  up  for  auction  by  the  Plaintiff 
in  seyeral  lots,  and  the  Defendant  was  declared  the  purchaser  for 
£21,000,  but  he  refused  to  accept  the  title  on  the  ground  that  the 
power  was  not  duly  exercised,  inasmuch  as  W,  R  Hicks,  the  tenant 
for  life  under  the  settlement,  had,  by  the  deed  of  the  29th  of 
October,  1862,  conyeyed  away  to  the  Plaintiff  all  his  estate  and 
interest,  and  that  therefore  his  power  deriyed  under  the  settlement 
of  directing  or  consenting  to  a  sale  under  the  trusts  had  determined. 
He  also  objected  that  the  power  was  executed  rather  for  the  purpose 
of  completing  pre-existing  arrangements  between  the  tenant  for  life 
and  the  present  yendor,  than  in  the  actual  exercise  of  the  trustees' 
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discretion.  The  Plaintiff  filed  his  bill  for  specific  petformance.  The 
Uaster  of  the  Bolls  dismissed  the  bill,  being  of  opinion  that  this 
power  conld  not  be  exercised  after  the  alienation  of  the  life 
estate  (1).    The  Plaintiff  appealed. 


(1)  1870.  llsr.9. 
LoBD  BoviLLT,  ILB. : — 

The  quest  ioD  in  this  case  ii^  whether 
a  tenant  for  life,  who  has  sold  his 
estate  and  the  ultimate  rerenion  to  a 
purchaser  for  Taloe,  can,  at  the  request 
of  the  alienee,  exercise  his  power  of 
sale  ?  It  is  clear  that  he  cannot  exer- 
cise the  power  of  sale  without  the 
assent  of  the  purchaser,  hecause  no 
man  can  derogate  from  his  own  grant. 

The  Defendant  objects  that  the  sale 
hj  the  trustees  to  the  Piaintiff,  at  the 
request  and  by  the  desire  of  IIick$^ 
after  ffieki  had  sold  all  his  interest 
under  the  settlement,  was  a  fraud  ou 
the  power  and  casts  a  hlot  ou  the  title. 
The  question  is,  whether  this  is  a  title 
which  the  Court  can  compel  the  De- 
fendant to  accept. 

I  think  that  the  title  is  too  douhtful 
to  compel  the  Defendant  to  accept  it. 
In  saying  this  I  do  not  adopt  the  ex- 
pression frequently  cited  to  me,  that 
the  Court  will  abstain  from  compelling 
a  Defendant  to  accept  a  title  where, 
though  the  point  is  douhtful,  the  Court 
is  of  opinion  that  the  ohjection  is  bad ; 
but,  upon  fully  considering  this  case,  I 
have  found  myself  compelled  to  come 
to  the  conclusion  that  if  it  were  abso- 
lutely necessary  to  decide  the  point 
between  adverse  claimants,  I  should 
hold  the  objection  to  be  valid. 

I  do  not  think  that  this  case  is 
affected  by  recent  decisions,  as  tbat  of 
the  House  of  Lords  in  Long  ▼.  Sankin 
(Sug,  on  Powers,  8th  Ed.  p.  68),  where 
the  tenant  for  life  had  conveyed  his 
estate  for  the  purpose  of  securing  an 
annuity  for  his  life,  and  had  expressly 
reserved  his  powers  of  leasing.    The 


question  there  turned  on  this,  whether 
the  exercise  of  that  power  was  dero- 
gatovy  to  his  gnmt,  and  it  was  held 
not  to  be  so,  but  to  be  for  the  benefit 
of  all  persona  interested  in  the  enjoy- 
ment of  the  estate. 

But   here    the    opposite    principle 

appears  to  me  to  arise.     The   only 

application  of  that  case  to  the  present 

is^  that  the  tenant  for  life  could  not 

require  the   tnistcea  to  exercise  the 

power  of  sale  without  the  consent  of 

his  assignee.     But   the   question  in 

reality  here  is,  whether  the  PkintifiT 

can  require  the  tenant  for  life  to  call 

on  the  trustees  to  exercise  this  power 

for  the  beneBt,  and,  in  fact,  at  the 

suggestion,  of  the  Plaintiff     As  long 

as  the  tenant   for  life  is  the  owner 

of  the  property  for  the  period  of  his 

life,  it  is  obvious  that  it  must  be  for 

his  interest  that  the  property  should 

be  sold  in  such  a  manner  and  at  such 

a  time  as  to  secure  the  highest  price ; 

but  when  he  has  sold  his  life  interest 

and  his  reversion  to  a  stranger  it  is  to 

him  a  mere  matter  of  indifference  at 

what  time  or  in  what  manner  or  for 

what  price  the  estate  is  sold;  and  if  it 

can  be  so  managed  that  it  can  be 

bought  by  the  purchaser  of  the  life 

interest  he  acquires  an  advantage,  as 

indeed  is  shewn  in  the  present  case, 

where  the  sale  to  the  Defendant  is  at  a 

considerably  advanced  price  over  the 

price  tbat  was  given  for  it  by  the 

PlaintifiL 

The  time  and  mode  of  sale  is,  in 
fact»  intrusted  to  the  tenant  for  life, 
because  it  is  inferred  that  he  will  do 
what  he  can  to  protect  his  own  interest, 
and  in  so  doing  to  protect  the  interests 
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Mr.  Jessdj  Q.C.,  and  Mr.  Wickens,  for  the  Appellant : —  L.  JJ. 

With  respect  to  the  first  objection,  we  contend  that  the  power  ^^^ 

to  consent  was  not  destroyed  by  the  alienation  of  the  life  estate.  Alizandeb 

We  admit  that  it  could  not  be  exercised  by  the  tenant  for  life  to  Millp. 
the  prejadice  of  the  alienee,  but  with  his  concurrence  it  was  well 

exercised.  


of  the  persons  in  remainder;  but  the 
moment  that  his  interest  ceases  then 
he  may  oollade  with  the  alienee  to  the 
injury  and  detriment  of  the  person  in 
remainder.  I  do  not  charge  or  suspect 
anything  of  that  sort  in  this  case,  but 
I  state  it  in  order  to  shew  the  reason 
of  the  rule,  and  why  such  an  exercise 
of  the  power  may  reasonably  be  con- 
sidered as  a  fraud  on  the  power. 

It  seems  to  be  quite  settled  by  au- 
thority that  an  absolute  alienation  of 
the  life  estate  by  sale  takes  away  from 
the  tenant  for  life  the  powers  of  leasing. 
How  does  the  power  of  sale  in  substance 
differ  from  this?  It  is,  no  doubt, 
difficult  to  see  how  in  a  Court  of  Law 
any  distinction  can  exist  between  a 
ooDveyanoe  of  the  life  estate  by  way  of 
security  or  by  way  of  mortgage,  and  a 
conveyance  by  way  of  absolute  sale; 
and  yet  it  seems  to  me  to  be  obvious 
that  a  power  of  sale  is  given  to  a  tenant 
for  life  by  reason  of  his  being  tenant 
for  life,  as  I  have  already  stated ;  and 
I  have  in  vain  searched  for  any  case 
where  the  Court  has  held  such  a  power 
capable  of  being  exercised  where  there 
has  been  an  absolute  sale  of  the  life 
estate.  In  this  case,  not  only  is  the 
life  estate  sold,  but  the  reversion  also 
is  sold,  and  all  interest  of  nieJe$  in  the 
estate  is  absolutely  gone. 

The  cases  of  Tyrrdl  v.  Manh  (8 
Bing.  31),  Davies  v.  Bush  (Jd'Cl.  &  Y. 
58),  and  Walmedey  v.  BtUterworth 
{CooU  on  Mortgages,  3rd  £d.  p.  572), 
are  all  cases  of  mortgages. 

It  does  not  appear  to  me  to  be  a 
matter  of  technicality,  but  one  of  sub- 


stance. Here  the  settlor  settles  an 
estate  on  A.  for  life,  with  remainder  to 
his  issue,  and  in  default  of  such  issue 
to  A,  in  fee ;  and  he  gives  A,  a  power 
of  sale.  I  call  it  a  power  of  sale  to  him, 
though  it  is  in  fact  a  power  of  sale  to 
the  trustees,  to  be  exercised  at  his 
request  and  by  his  direction  in  writing, 
for  that,  in  my  opinion,  docs  not  for 
the  present  purpose  differ  from  a  power 
of  sale  given  to  him  alone.  A,  sells  all 
his  interest.  Surely  the  intention  of 
the  settlor  was,  that  the  power  of  sale 
should  thereupon  become  incapable  of 
being  exercised,  for  he  could  never  have 
meant  that  the  tenant  for  life,  when  he 
had  become  a  mere  stranger  without 
any  interest  in  the  property,  should  be 
able  so  to  sell  it  as  to  deprive  his  issue 
of  the  full  value  of  the  estate. 

It  is  true  that,  if  there  be  an  in- 
gredient of  fraud  or  collusion,  the  sale 
might  be  set  aside  on  other  grounds, 
but  the  difficulties  attendant  on  or  of 
detecting  and  proving  this  are  a  suffi- 
cient reason  to  induce  a  settlor  not  to 
give  such  a  power  to  a  mere  stranger, 
but  to  restrict  its  exercise,  so  that  it 
may  be  inseparable  from  the  estate  of 
the  tenant  for  life,  and  that  when  ho 
parts  with  that  estate  the  power  may 
be  extinguished.  It  appears  to  me 
that,  if  I  were  to  decide  in  favour  of 
the  Plaintiff,  I  should  be  going  a  step 
farther  than  any  case  has  hitherto  gone, 
and  a  step  which  the  facts  of  this  case 
shew  would  be  likely  to  lead  to  serious 
evil  and  inconvenience.  I  must  dis- 
miss the  bill  with  costs,  if  the  costs  are 
not  arranged. 
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L.  JJ.  In  the  case  of  Long  v.  Bankin  in  the  House  of  Lords,  in  1822  (1), 

1870        a  tenant  for  life  with  a  leasing  power  conveyed  away  his  life 

Ai^BULKDBB  estate  to  secure  an  annuity,  and  afterwards  granted  a  lease,  and  it 

^j^Vo       was  held  that  the  power  was  not  so  inseparably  annexed  to  the  life 

estate  as  to  prevent  the  tenant  for  life  from  executing  it    The 

question  of  the  extinguishment  of.  powers  is  fully  considered  by 
Lord  SL  Leonards  in  his  work  on  Powers  (2),  where  he  refers  to  the 
cases  of  Tyrrell  v.  Marsh  (3),  Davies  v.  Bush  (4),  and  Walmedey  v. 
Butterworth  (5);  and  though  there  are  some  observations  in  the 
text  that  appear  to  favour  the  Defendant's  contention,  yet  they 
are  not  supported  by  the  case  of  Long  v.  Bankin, 

The  same  doctrine  was  recognised  in  Warburton  v.  Farn  (6), 
Hioldsworth  v.  Ooose  (7),  and  EUdale  v.  Bdmmersley  (8)  ;  and  in  a 
very  recent  case,  Simpson  v,  Baihurst  (9),  the  power  of  a  tenant  for 
life  to  grant  leases  was  held  to  remain  in  him,  notwithstanding 
bankruptcy.  The  present  case  is  stronger,  for  it  is  not  a  power  of 
sale,  but  simply  of  consentiDg  to  a  sale  by  the  trustees,  which  is 
different  from  a  legal  power,  and  is  simply  a  qualification  of  the 
power  of  the  trustees.  It  is  not  given  to  the  tenant  for  life  during 
his  life  estate,  but  during  his  life ;  and  is  not  intended  for  the  pro- 
tection of  the  remainderman,  but  of  the  tenant  for  life  and  his 
assigns :  Lee  v.  AsJiburton  (10). 

With  respect  to  the  second  objection,  there  is  nothing  in  the 
deeds,  or  in  what  has  taken  place,  to  entitle  the  purchaser  to  in- 
quire whether  there  was  any  want  of  lona  fides  in  the  transaction, 
or  whether  the  discretion  of  the  trustees  was  fairly  exercised. 
Mere  suspicion  is  not  notice  which  can  affect  a  title :  Howard  v. 
Ducane  (11). 

It  will  be  said  by  the  Respondent  that  the  Court  of  Appeal  will 
not  force  a  title  on  a  purchaser  which  the  Court  below  has  held  to 
be  bad.  But  if  the  Court  of  Appeal  does  not  itself  think  the  title 
doubtful,  it  is  its  duty  to  decide  the  case  as  between  vendor  and 

(1)  Bug.  on  Powers,  8th  Ed.  pp.  63,  (6)  16  Sim.  625. 

895.  (7)  29  Beav.  111. 

(2)  Pages  68-70.  (8)  31  Beav.  265. 

(8)  3  Bing.  31.  (9)  Law  Rep.  6  Ch.  193. 

(4)  M'a.  &  Y.  58.  (10)  11  Beav.  470. 

(5)  Coote    on  Mortgages,  3rd   Ed.  (11)  T.  &  R.  81. 

p.  572. 
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pnrchasery  whatever  the  opinion  of  the  Court  below  may  haye  been :       L.  JJ. 
BeioUy  v.  Carter  (1).  1870 


Alexakder 

Mr.  Joshua  WUUamSj  Q.C.y  and  Mr.  BodweUy  for  the  Defendant : —      ,,  «• 

Hills. 

There  can  be  no  doubt  that  it  was  the  intention  of  Hicks,  when 
he  sold  the  estate  to  the  Plaintiff,  to  extinguish  his  power  of  con- 
senting, and  to  give  an  estate  in  fee  without  incumbrance,  subject 
only  to  the  contingency  of  his  having  issue.  If  he  had  used  express 
words  releasing  his  power  of  consenting,  the  power  would  have  been 
lost,  and  the  same  construction  will  be  put  upon  the  deed,  although 
no  express  words  are  used  if  the  intention  is  clear. 

The  power  being  appendant  to  the  estate  is  destroyed  by  the 
entire  alienation  of  the  estate :  Bringhe  v.  Ooodson  (2).  All  the 
•cases  cited  refer  to  partial  alienation.  Simpson  v.  Baihurst  (3)  is 
no  exception  to  this,  for  the  estate  of  a  bankrupt  only  vests  in  the 
assignee  for  the  purposes  of  the  bankruptcy,  and  would  have  to 
be  reconveyed  in  case  there  was  a  surplus.  Long  v.  Bankin  (4) 
is  treated  by  Lord  1^,  Leonards  as  having  been  decided  on  the 
special  circumstances  of  the  case;  and  he  expressly  reserves 
cases  of  complete  alienation  when  he  says  (5) :  "  An  absolute  con- 
veyance upon  a  sale  would,  it  is  apprehended,  prevent  the  power 
from  being  exercised  from  the  very  nature  of  the  power^  inde- 
pendently of  any  technical  question,  for  powers  of  sale  and  exchange 
are  manifestly  given  to  the  tenant  for  life  in  consequence  of  the 
character  which  he  fills  .  ...  If,  therefore,  he  sells  his  life  estate, 
it  would  be  contrary  to  the  intent  of  the  donor  that  he  should 
■alter  the  nature  of  the  property  by  a  sale." 

This  passage  is  retained  by  Lord  St.  Leonards  in  all  the  editions 
of  his  work,  notwithstanding  the  recent  cases.  Long  v.  Bankin 
has  not  generally  been  understood  by  conveyancers  and  text- 
writers  as  extending  to  a  complete  alienation ;  Burton's  Compen- 
dium (6) ;  Hayes  on  Conveyancing  (7) ;  Chance  on  Powers  (8) ; 
Saunders  on  Uses  (9). 

(1)  Law  Bep.  4  Cb.  230.  (5)  Page  70. 

(2)  4  Bing.  N.  C.  726.  (6)  7th  Ed.  p.  64,  n. 

(3)  Law  Kep.  5  Ch.  193.  (7)  6th  Ed.  vol  ii.  p.  217. 

(4)  Sag.  on  Powers,  8th  Ed.  pp.  63,  (8)  §  3163, 199, 

895  (9)  5th  Ed.  vol.  i.  p.  180. 
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L.  JJ.  Secondly,  we  contend  that  the  transaction  was  a  fraud  on  the- 

1870        power.    There  is  quite  enough  in  the  deeds  to  put  the  purchaser 
Alexakder   on  inquiry,  and  he  is  entitled  to  be  satisfied  as  to  the  lana  fides  of 
Mu!l8.      *^®  transaction.    The  power  was  given  for  the  purpose  of  re- 
—        investment,  but  it  was  used  simply  to  perfect  the  sale  by  the 
tenant  for  life  to  the  assignee.    When  the  tenant  for  life  sold  tlie 
life  estate,  he  put  it  out  of  the  power  of  the  trustees  to  exercise 
their  discretion ;  for,  if  a  good  opportunity  for  sale  and  reinvest- 
ment occurred,  they  could  not  take  advantage  of  it,  because  of  the 
assignee's  veto.    The  transaction  amounted  to  a  sale  to  the  tenant 
for  life,  which  the  Court  will  not  encourage :  Chrover  v.  HugeB  (1)  ; 
CowgiU  v.  Lord  Oxnvantown  (2).    At  all  events,  the  title  is  too 
doubtful  to  be  forced  upon  a  purchaser.    It  involves  a  point  o€ 
great  nicety,  never  before  expressly  decided. 

Mr.  Jessdy  in  reply. 


Dec.  21.  Sib  W.  M.  James,  L.J.,  delivered  the  judgment  of  the 
Court,  as  follows : — 

This  is  an  appeal  from  the  decision  of  the  Master  of  the  Bolls. 
The  suit  is  a  suit  for  specific  performance  of  a  contract  for  sale. 

The  vendor  was  himself  the  purchaser  of  the  estate,  which  had 
been  the  subject  of  a  marriage  settlement,  whereby  the  property 
had  been  limited  for  legal  estates  to  W.  H.  Hiehs,  as  tenant  for 
life,  with  the  usual  limitations  to  trustees  to  preserve  the  contin- 
gent remainders,  and  to  the  issue  of  the  tenant  for  life  in  tail,  with 
the  ultimate  remainder  in  fee  to  the  tenant  for  life.  There  were  in 
the  settlement  powers  of  jointuring  and  charging,  and  the  usual 
powers  authorizing  the  trustees,  during  the  life  of  the  said  W.  H. 
Hiehs,  at  and  by  his  request  and  direction  in  writing,  to  dispose 
of  the  property,  either  by  way  of  sale  or  exchange,  for  such  price 
as  to  the  trustees,  their  heirs  or  assigns,  should  seem  reasonable. 

By  certain  assurances  the  whole  of  the  estate  and  interest  of  the 
tenant  for  life,  including  his  ultimate  remainder,  became  vested  in 
the  Plaintiff,  the  tenant  for  life  having  made  an  absolute  and  un* 

(1)  3  Ru8B.  428,  (2)  BY.&C.  Ex.  369. 
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conditional  alienation  thereof.    The  words  of  the  operative  part  of       L  JJ. 
the  deed  are  as  follows : — [His  Loi-dship  read  the  clause  in  the       1870 
indenture  of  the  29th  of  October,  1862,  set  forth  above.]  Al^[I^di 

Four  years  afterwards,  viz.,  in  August,  1866,  new  trustees  were       y^- 

appointed,  and  by  an  indenture  dated  the  27th  of  March,  1868,  the       

new  trustees,  at  the  request  and  by  the  direction  of  2Kcik8,'conveyed 
the  property  absolutely  to  the  Plaintiff,  the  consideration-money 
being  £19,000.  The  Plaintiff  afterwards,  on  the  13th  of  May, 
1869,  sold  the  same  by  auction  in  several  lots  to  the  Defendant,  at 
prices  amounting  in  the  aggregate  to  £21,000. 

On  the  investigation  of  title,  the  purchaser  objected  that,  by 
reason  of  the  absolute  alienation  of  Hieks's  future  estate  and 
interest,  his  power  to  direct  and  request  the  sale  was  gone,  and 
therefore  the  trustees  had  no  power  to  make  the  conveyance  to  the 
Plaintiff;  and  it  was  a  further  question,  whether  the  power  was  not 
executed  rather  for  the  purpose  of  completing  the  present  vendor's 
pre-existent  arrangement  with  the  tenant  for  life  than  in  the 
actual  exerdse  of  the  trustees'  discretion. 

As  to  the  first  objection,  the  Plaintiff  insisted  that  the  objection 
in  law  was  not  well  founded  ;  and  to  the  second,  that  there  wa:^ 
nothing  shewn  to  throw  any  suspicion  on  the  lona  fdes  of  the  sale 
made  by  the  trustees,  or  to  suggest  a  doubt  as  to  its  having  been 
made  in  a  fisiir  exercise  of  their  discretion. 

The  purchaser  still  persisting,  the  bill  was  filed  for  specific  per* 
formance  of  the  contract. 

The  Master  of  the  Bolls  was  of  opinion  that  the  objection  to  the 
title,  on  the  ground  of  the  alienation  of  the  tenant  for  life's  inte- 
rest, was  good. 

He  disposes  first  of  an  objection  which  has  been  pressed  upon 
us,  as  follows :  '^  I  do  not  adopt  the  expression  frequently  cited  to 
me,  that  the  Court  will  abstain  from  compelling  a  Defendant  to 
accept  a  title  where,  though  the  point  is  doubtful,  the  Court  is  of 
opinion  that  the  objection  is  bad."  We  do  not  say  that  there  may 
not  be  cases  in  which  a  question  of  law  may  be  considered  so 
doubtful  that  a  Court  would  not,  on  its  own  view,  compel  a  pur- 
chaser to  take  a  title ;  still,  as  a  general  and  almost  universal  rule, 
the  Court  is  bound  as  much  between  vendor  and  purchaser,  as  in 
every  other  ease,  to  ascertain  and  determine  as  it  best  may  what 
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L.  JJ.      the  law  is,  and  to  take  that  to  be  the  law  which  it  has  so  aseer- 

1870        tained  and  determined.    The  exceptions  to  this  will  probably  be 

Alexander  found  to  consist  not  in  pure  questions  of  legal  principle,  but  in 

MvLus       ^^^8  where  the  difficulty  and  the  doubt  arise  in  ascertaining  the 

true  construction  and  legal  operation  of  some  ill-expressed  and 

inartificial  instrument. 

This  case  involves  a  question  of  general  law  applicable  to  all 
similar  settlements,  and  we  are  bound  to  say  one  way  or  the  other 
what  that  law  is,  and  we  cannot  in  such  a  case  escape  from  that 
duty  by  saying  that  the  decision  of  the  Master  of  the  Bolls,  in 
taking  one  view,  makes  the  other  view,  if  held  by  us,  so  doubtful 
that  we  cannot  force  it  on  a  purchaser.  The  contrary  was  ex- 
pressly laid  down  by  our  predecessors  in  the  case  of  Beidey  y. 
Carter  (1),  adopting  the  language  of  Lord  8t.  Leonards  in  the  case 
of  Shepherd  y.  Doolan  (2)  there  cited. 

We  may  also  dispose  of  the  suggestion  that  there  was  something 
in  the  case  to  arouse  suspicion  and  to  put  the  purchaser  on  inquiry, 
and  to  entitle  him  to  require  explanation  and  evidence  as  to  the 
hona  fides  of  the  sale  by  the  trustees.  We  see  nothing  to  excite 
such  suspicion  or  to  raise  such  doubt ;  and  if  we  were  to  lay  down 
that  the  purchaser  in  this  case  was  entitled,  merely  on  the  fact 
that  the  sale  was  made  to  the  purchaser  of  the  life  interest  by 
recently  appointed  trustees,  and  that  on  a  sale  by  auction  eighteen 
months  afterwards  a  profit  of  £2000  on  £19,000  was  made,  to 
suggest  doubts  and  suspicions  of  mcda  fides^  and  to  insist  on  their 
being  removed,  we  should  be  throwing,  probably,  on  every  pur- 
chaser under  similar  circumstances  the  duty  of  being  in  like  manner 
doubtful  and  suspicious,  and  throwing  doubt  on  the  title  of  every 
such  purchaser  who  has  not  been  so  suspicious. 

We  come,  therefore,  to  the  consideration  of  the  real  question, 
whether  the  absolute  alienation  of  the  tenant  for  life's  life  and 
other  interest,  has  destroyed  the  power  of  sale  in  the  trustees. 
The  grounds  of  the  Master  of  the  Bolls'  decision  will  be  found 
summed  up  in  the  following  passage :  ''Here  the  settlor  settles  an 
estate  on  A.  for  life,  with  remainder  to  his  issue,  and  in  default  of 
such  issue  to  il.  in  fee ;  and  he  gives  A.  a  power  of  sale.  I  call  it 
a  power  of  sale  to  him,  though  it  is,  in  fact»  a  power  of  sale  to  the 

(1)  Law  Rep.  4  Ch.  230.  (2)  3  D.  &  War.  1,  8. 


V. 

Mills. 
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trosteeSy  to  be  exercised  at  his  request  and  by  his  direction  in  JJ. 

writing;  for  that  does  not  for  the  present  purpose  differ  from  a  1870 
power  of  sale  given  to  him  alone.  A,  sells  all  his  interest.  Surely  Alexander 
the  intention  of  the  settlor  was  that  the  power  of  sale  should 
thereupon  become  incapable  of  being  exercised,  for  he  could  never 
have  meant  that  the  tenant  for  life,  when  he  had  become  a  mere 
stranger,  without  any  interest  in  the  property,  should  be  able  so  to 
sell  it  as  to  deprive  his  issue  of  the  full  value  of  the  estate." 

If  the  case  were  unaffected  by  authority,  we  should,  on  principle, 
have  great  difficulty  in  concurring  in  this  reasoning.  It  appears 
to  us  that  it  is  rather  legislating  than  expounding — ^rather  intro- 
ducing into  the  settlement  a  provision  which  is  not  there  than 
construing  the  provisions  which  are  there.  The  words  of  the  settle- 
ment are  very  plain  and  unambiguous — "  at  and  by  the  request 
and  direction  of  the  said  H.  W.  Hicka  f  and  if  it  had  been  intended 
to  add  to  it  the  qualification,  **  so  long  as  he  shall  retain  his  life 
estate,"  it  would  have  been  very  easy  to  say  so.  There  is  no  doubt 
that,  in  £Eu:t,  such  a  qualification  does,  to  some  exienty  ex  post  facto 
exist ;  that  is  to  say,  that,  having  parted  with  his  life  estate,  he  is 
precluded  from  doing  anything  to  derogate  from  his  own  grant ; 
but  that  is  a  matter  entirely  between  him  and  his  alienee,  and  does 
not  in  any  way  shew  that  it  is  a  qualification  which  the  donor  of 
the  power  originally  annexed  to  it.  We  do  not  see  what  necessary 
or  reasonably  plain  implication  there  is  that  the  tenant  for  life,  by 
his  own  act  in  aliening  the  property,  was  thereby  absolutely  to 
deprive  the  remaindermen  of  the  benefit  they  were  intended  to  get 
through  the  honest  exercise  of  the  trustees'  power  and  discretion, 
or  through  the  honest  exercise  of  their  parent's  or  ancestor's  dis- 
cretion. We  are  unable  to  see  that  it  was  ^  surely  the  intention  of 
the  settlor  that  the  power  of  sale  should  thereupon  become  in- 
capable of  being  exercised."  In  this  case  the  settlor  was  himself 
the  tenant  for  life.  But,  take  the  ordinary  case  of  another  settlor, 
or  a  testator :  we  think  it  quite  as  likely,  if  he  were  asked  what  is 
to  be  done  in  case  the  tenant  for  life  sells  the  property,  he  would 
say,  ^  Well,  he  is  still  the  proper  person  to  promote  and  guard  his 
children's  interest ;"  or  he  would  say,  *^  In  that  case  the  trustees 
must  do  it  of  their  own  authority."  The  supposed  temptation  to 
undue  influence  is  nothing  like  so  great  as  in  the  case  of  a  sale  to 
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L.  JJ.      the  tenant  for  life  himself,  which,  it  is  clearly  established,  may 

1870        lawfully  be  done  under  such  a  power ;  and  a  tenant  for  life  incum- 

Alexakdbb  bering  his  life  estate,  probably  paying  heayy  interest  to  his  mort- 

MjlJijB       gagee,  and  a  heavy  premium  on  the  life  policy  which  a  tenant  for 

life  borrower  has  ordinarily  to  effect,  is  much  more  likely  to  be 

under  the  pressure  and  temptation  arising  from  the  res  angusla 
domi  than  a  man  who  manfully  meets  financial  difficulties  by  get- 
ting rid  of  the  expensive  luxury  of  landed  estates,  and  betakes 
himself  to  some  new  sphere  and  occupation.  But  the  case  appears 
to  us  to  be  really  settled  by  a  current  of  authorities.  The  case  of 
Latiff  V.  Bankin  ( 1 ),  in  the  House  of  Lords  in  the  year  1822,  turned 
on  a  leasing  power  given  to  a  tenant  for  life  who  had  aliened  bis 
life  estate  by  way  of  security,  such  alienation  being  so  made  as  to 
make  the  exercise  of  the  leasing  power  no  derogation  of  the  grant. 
In  that  case  Lord  Tenterden,  speaking  for  himself  and  the  Judges, 
advised  the  House  of  Lords  as  follows : — 

[His  Lordship  then  read  passages  from  the  report  of  Lang 
V.  Banhtn^  commencing  with  the  words,  **  The  only  question  is, 
whether  the  lease,  upon  the  death  of  Bdbert  Crawford^  became  void 
as  against  the  remamderman ;"  and  continued :-] 

That  was  a  very  elaborate  and  very  authoritative  expression  of 
opinion,  and  the  reasoning  and  principle  of  the  judgment  appear 
to  us  in  every  word  applicable  to  the  present  case.  Indeed,  it 
appears  to  us  much  more  easy  to  imply  that  a  leasing  power  in  the 
tenant  for  life  himself  is  annexed  to  the  estate  than  such  a  power 
as  the  present,  which  only  extends  to  putting  the  trustees  into 
motion  if  they  shall  be  so  minded.  The  case  of  Warburtan  v. 
Fam  (2)  was  a  case  of  settlement  like  this,  with  a  similar  power 
of  sale — an  absolute  alienation  of  the  life  estate — a  subsequent 
conveyance  with  the  consent  of  the  tenant  for  life  by  a  sale  after* 
wards  by  the  purchaser,  the  same  objection  taken,  and  a  suit  for 
specific  performance,  and  a  decree  establishing  the  title.  The 
only  distinction  between  that  case  and  the  present  is,  that  there, 
in  the  alienation  of  the  life  estate,  the  power  was  expressly  re- 
served, and  it  was  held  that  thereby  the  assent  of  the  purchaser 
was  made  unnecessary,  as  there  was  no  derogation  from  his  grant. 

But  how  could  that  in  any  way  affect  the  original  construction 

(1)  Sug.  on  Powers,  8th  Ed.  p.  899.  (2)  16  Sim.  625. 
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of  the  power  ?    If  to  the  power  was  by  implication  annexed  a  con-      L.  JJ. 
dition  determining  it  in  the  event  of  alienation,  how  could  the       1870 
donee  of  the  power  alter  that  by  merely  himself  saying  that  his    Alexander 
alienation  should  not  have  that  effect  ?  Mills, 

Then,  in  Hdd9wor(h  v.  Goose  (1),  there  was  a  power  almost       

identical  with  the  one  in  the  present  case,  and  there  the  Master  of 
the  Rolls  himself  decided,  and  we  think  rightly,  that  the  power 
was  not  extinguished  by  the  bankruptcy  of  the  tenant  for  life,  but 
that  a  good  title  might  be  made  with  the  assent  of  himself  and  his 
assignees.  Bankruptcy  is  the  most  complete  alienation  that  could 
be  made  of  all  the  bankrupt's  estate  and  interest  We  are  unable 
to  distinguish  between  a  transfer  effected  compulsorily  by  bank- 
raptcy  and  a  transfer  effected  by  a  voluntary  disposition  of  the 
property;  and  indeed  the  grounds  of  the  Master  of  the  Bolls* 
judgment  in  the  case  under  review  would  seem  to  apply  with 
tenfold  force  to  a  bankrupt  who  may  be  presumed  to  be  insolvent 
rather  than  a  tenant  for  life  selling,  and  who  may  quite  probably 
have  sold,  in  order  to  be  in  more  comfortable  and  afiSuent  circum- 
stances. 

EMaU  V.  Hammertly  (2),  also  before  the  Master  of  the  Bolls, 
was  likewise  the  case  of  a  bankruptcy ;  but  there  it  went  a  step 
farther,  for  the  assignees  sold  the  life  interest,  and  it  was  held  that, 
with  the  consent  of  the  persons  in  whom  such  life  interest  had 
under  such  sale  vested,  a  good  title  could  be  made.  We  are 
unable  to  suggest  any  principle  on  which  to  make  a  distinction 
between  such  an  alienation  and  an  alienation  by  the  mere  act  of 
the  tenant  for  life  himselfl  The  only  thing  really  pressed  on  us 
against  these  decisions  is  that  Lord  St.  Leonards,  in  successive 
editions  of  his  work  on  Powers,  has  treated  each  case  as  limited  to 
the  circumstances  of  that  case,  and  has  declined  to  recognise  them 
as  establishing  the  broad  principle  that,  so  long  as  nothing  is  done 
in  derogation  of  the  alienee's  estate,  the  alienation  has  no  operation 
on  the  power.  We  cannot  set  this  limitation  on  the  part  of  this 
eminent  author  against  the  judicial  decisions  themselves. 

On  authority  and  principle,  therefore,  we  prefer  these  earlier 
decisions  of  the  Master  of  the  Bolls  to  the  one  under  review.  We 
hold  them  to  be  quite  right,  and  to  be  undistinguishable  in  prin- 

(1)  29  Beav.  111.  (2)  31  Bear.  255. 
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Ij.JJ.       dple,  and  are  therefore  of  opinion  that  his  order  should  be 
iS70       dischaiged,  and  that  we  should  substitute  for  it  a  declaration  to  the 
effect  that  the  Defendant's  objections  to  the  title  mentioned  in  the 


^,*-  bill  are  not  well  founded. 

3flLLS. 


Dto,  22. 


SolicitoiB  for  the  Plaintiff:  Messrs.  Wood,  Street,  it  Hayter, 
rents  for  Messrs.  Keary,  Stokes,  &  Gdldney,  Chippenham. 
Solicitors  for  the  Defendant :  Messrs.  Thomae  it  EMams. 


L.  J.  J.  PAXKHURST  V.  HOWELL. 

1870 

Legacy — Ademption — Satirfactimu 

A  testator,  by  will  dated  the  17th  of  December,  1862,  gave  to  his  wife  a 
legacy  of  £200,  to  be  paid  within  ten  days  after  his  decease.  On  the  28th  of 
November,  1867,  during  his  last  illness,  he,  at  the  request  of  his  wife,  who 
did  not  know  the  contents  of  his  will,  guve  her  £200^  that  she  might  hare  a 
sum  of  money  which  she  could  control  immediately  on  his  death,  without  the 
interference  of  the  executors.    He  died  on  the  8th  of  December,  1867 : — 

Beld  (affirming  the  decision  of  the  Master  of  the  Rolls),  that  the  legacy 
was  not  adeemed  or  satisfied  by  the  gift  of  the  £200,  for  that  the  providing 
the  wife  with  ready  money  immediately  after  the  testator's  decease  was  not 
such  a  particular  purpose  as  to  bring  the  case  within  the  rule  that,  where  a 
testator  gives  a  legacy  for  a  particular  purpose,  and  afterwards  accomplishes 
that  purpose  himself,  the  legacy  is  satisfied. 

xHIS  was  a  motion  by  way  of  appeal  from  a  decision  of  the 
Master  of  the  Bolls  on  a  summons  adjourned  into  Court. 

Clmles  Howett,  by  will  dated  the  17th  of  Docember,  1862, 
bequeathed  all  his  wearing  apparel,  jewels,  trinkets,  personal 

« 

ornaments,  wines,  liquors,  consumable  stores,  musical  instruments, 
books  of  music,  and  other  books,  to  his  wife  absolutely,  and  also 
gave  to  her  a  legacy  of  £200,  which  he  directed  to  be  paid  to  her 
within  ten  days  after  his  decease.  After  other  bequests,  the 
testator  gave  the  residue  in  trust  for  a  charity. 

On  the  28th  of  November,  1867,  the  testator  drew  a  cheque  for 
£200  on  his  bankers,  and  gave  it  to  his  wife.  She  had  it  cashed 
on  the  same  day,  and  gave  the  money  to  a  friend  to  keep  for  her. 
The  testator  died  on  the  8th  of  December,  1867. 
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The  widow,  by  her  affidavit,  stated  as  follows : — "  I  knew  my      L.  J.  j. 
Imsband  had  made  his  will,  but  did  not  know  what  provision  he        1870 
had  made  for  me  therein.    We  often  talked  on  the  subject,  but  he    paxkhtbst* 
never  would  tell  me.    I  thought  it  probable  thW  the  Defendant,     „  ^^: 
C  W.  EoweU^^  (the  son  of  the  testator  by  a  former  marriage)        — 
^  would  be  one  of  the  executors ;  and  having  experienced  con- 
siderable ill-feeling  irom  him,  I  was  desirous  that  the  testator 
should  give  me  a  sum  of  money  which  I  could  control  imme- 
diately on  his  death,  without  interference  on  the  part   of  his 
executors ;  and  it  was  to  meet  my  wishes  in  this  respect  that  my 
husband  gave  me  the  cheque  for  £200." 

A  decree  having  been  made  for  the  administration  of  the 
testator's  estate  at  the  suit  of  his  daughter,  as  one  of  his  legatees 
and  next  of  kin,  the  widow  took  out  a  summons  to  have  the  legacy 
of  £200  paid  to  her,  which  was  resisted  on  the  ground  that  it  had 
been  satisfied  by  the  cheque.  The  Master  of  the  Bolls  ordered 
payment  of  the  legacy.  The  trustees  of  the  residuary  estate 
moved  by  way  of  appeal  from  this  order. 

Mr.  SauthgcUe,  0,0.^  and  Mr.  Kingdony  for  the  Appellants : — 

The  legacy  was  given  to  meet  expenses  immediate  on  the 
testator's  death.  The  cheque  was  given  for  the  same  purpose. 
Now,  where  a  legacy  is  given  for  a  particular  purpose,  a  gift  inter 
vivoB  for  the  same  purpose  satisfies  it :  Debeze  v.  Mann  (1) ; 
Mondo  V.  Monch  (2) ;  P(nvy$  v.  Mansfidd  (3) ;  Boper  on  Lega- 
cies (4) ;  Tudor's  Leading  Cases  (5). 

Mr.  Jessel,  Q.C.,  and  Mr.  WaTleTy  contra,  were  not  called  upon. 

Sib  W.  M.  James,  L. J. : — 

The  rule  on  this  subject,  as  stated  by  Mr.  Justice  WiUiams  (6), 
is,  that  where  the  testator  stands  neither  in  the  natural  nor 
assumed  relation  of  a  parent  to  the  legatee,  the  legacy  will  be 
considered  as  a  bounty,  and  will  not  be  adeemed  by  a  subsequent 
advancement,  unless  the  legacy  is  given  for  a  particular  purpose, 

(1)  2  Bro.  C.  a  519.  (4)  4th  Ed.  vol.  i.  p.  381. 

(2)  1  BaU,  &  B.  298,  303.  (5)  3rd  Ed.  voL  ii.  p.  366. 

(3)  3  My.  &  Cr.  859,  377.  (6)  Wm.  Exotb.  6th  Ed.  p.  1240. 
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L.  J.  J.  and  the  testator  adyances  money  for  the  same  purpose,  or  unless 
isTO  the  intention  otherwise  legally  appear  of  making  the  advance- 
PAN^uBffr  n^Gi^t  with  a  view  to  ademption.  I  think  this  refers  to  a  legacy 
given  for  a  particular  specific  purpose,  as  for  instance  a  legacy 
given  to  purchase  an  advowson  for  a  son,  which  would  be  adeemed, 
or  perhaps  it  would  be  more  correct  to  say  satisfied,  by  the  father 
afterwards  purchasing  the  advowson  for  him.  Here  the  legacy 
does  not  appear  to  me  to  have  been  given  for  a  particular  purpose 
within  the  meaning  of  the  rule. 

Solicitors  for  the  Appellants :  Messrs.  Fainter ^  Palmer,  dt  Bull. 
Solicitors  for  the  Defendant :  Messrs.  Evans  &  Co. 


L  jj.  DENNY  V.  HANCOCK.    (No.  2.) 

1870 


Deo.  16,  21. 


Practice — CotU  of  Successful  Appeal. 

The  old  establiBhed  rule,  that  the  Court  of  Appeal  will  not  give  the  costs 
of  the  appeal  to  a  successful  Appellant,  except  under  special  circnmstancef*, 
is  still  in  force.  If  the  Court  does  not  specially  give  the  costs,  the  Appellant 
is  not  entitled  to  them. 

1  HIS  was  a  motion  by  the  Defendant  in  the  suit  to  vary  the 
minutes  of  decree  made  by  the  Lords  Justices  on  the  10th  of 
November  last  (1).  The  Lords  Justices  reversed  the  decision  of 
the  Yice-Chancellor  Jfo/tns,  and  dismissed  the  bill  with  costs,  but 
no  mention  was  made  by  the  Court  of  the  costs  of  the  appeal. 
Accordingly  the  Begistrar,  in  drawing  up  the  minutes  of  decree, 
inserted  nothing  about  the  costs  of  the  appeal ;  and  the  Defendant 
now  asked  that  the  minutes  might  be  varied  by  giving  him  the 
costs  of  the  appeal. 

Mr.  Fooks,  Q.C.,  and  Mr.  Locock  Webb,  for  the  motion,  con- 
tended that,  although  in  former  times  it  was  not  considered  right 
to  give  a  successful  Appellant  the  costs  of  the  appeal,  on  the  ground 
that  the  unsuccessful  party  ought  not  to  suffer  from  the  mistake  of 
the  Court,  yet  that  rule  had  been  altered  in  late  years ;  and  the 

(I)  Law  Rep.  6  Ch.  1. 
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practice  was  now,  except  in  special  cases,  to  give  the  costs  to  the       L.  JJ. 
successfol  party,  whether  he  was  Appellant  or  Bespondent.     Con-        iSTO 
seqoently,  if  nothing  was  said  by  the  Court  about  the  costs,  the      i^^ 
successful  party  was  entitled  to  them  as  of  course.     This  had  long    „  ^' 
been  the  practice  of  the  Judicial  Committee  of  the  Privy  Council.      (No.  2.) 
They  referred  to  the  following  cases :  Martin  v.  Pycroft  (1)  ;  Davis 
T.  Chriffiihs  (2) ;  Langford  t.  May  (3) ;   Powell  v.  Lovegrove  (4) ; 
Collins  V.  Burton  (5) ;   BaUi  v.  Universal  Marine  Insurance  Com- 
pany (6) ;  Baring  v.  Harris  (7) ;  Phillips  v.  Hudson  (8) ;  Webster 
Y.  Cook  (9) ;  LiUie  v.  Legh  (10). 

Mr.  Cole,  Q.C.,  and  Mr,  Maenaghten,  for  the  Plaintiff,  were  not 
called  on. 

» 

Sir  W.  M.  James,  L.J. : — 

In  this  case  Mr.  Fooks  has  satisfied  us  that,  for  a  considerable  time, 
and  during  a  long  course  of  practice  inthis  Court,  there  has  been  a 
great  innovation  admitted  upon  what  was  considered  to  be  the  old 
established  rule,  that  the  costs  of  a  successful  appeal  were  not  given, 
unless  under  very  special  circumstances.  To  what  extent  that 
innovation  has  gone  it  is  not  necessary  for  us  now  to  consider.  But 
it  does  not  appear  that  that  practice,  which  prevailed  during  the 
time  of  some  of  our  predecessors,  has  prevailed  to  the  same  extent 
since.  Certainly,  when  I  was  sitting  here  alone  I  acted,  and  since 
the  Lord  Justice  and  myself  have  been  sitting  together  we  have 
acted,  upon  the  notion  that  the  general  rule  was,  that  the  Appellant 
did  not  get  his  costs ;  and  if  that  rule  is  to  be  considered  as  altered 
substantially  by  the  decisions  to  which  our  attention  has  been  called, 
I  think  that  ought  to  be  done  by  a  General  Order  of  the  Court,  or 
at  all  events  by  an  understanding  between  the  Lords  Justices  and 
the  Lord  Chancellor,  so  that  there  may  be  one  uniform  rule  pre- 
vailing in  both  divisions  of  the  Appellate  Court.  We  shall  take 
an  opportunity  of  speaking  to  the  Lord  Chancellor  before  we  lay 
down  what  the  general  rule  is  to  be,  to  know  whether  his  under- 

(1)  2  D.  M.  &  G.  785.  (6)  2  J.  &  H.  159, 176. 

(2)  1  W.  R.  499.  (7)  13  W.  R.  210. 

(3)  22  L.  J.  (Ch.)  978.  (8)  Law  Rep.  2  Ch.  243. 

(4)  8  D.  M.  &  G.  357.  (9)  Ibid.  542. 

(5)  4  De  G.  ife  J.  612.  (10)  3  De  G.  &  J.  204. 
Vol.  VI.  O  1 
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L.  JJ.      standing  is  that  there  has  heen  any  such  general  innovation  on  the 
1870        old  rule  as  to  make  the  granting  of  the  costs  the  rule  and  not  the 
Demnt      exception^    It  is  quite  clear  that,  if  it  is  not  the  rule,  the  costs 
g  **  would  only  be  given  if  they  were  specially  mentioned.    In  this 

(No.  2.)  '  particular  case  I  am  happy  to  relieve  Mr.  Fooks  from  the  personal 
responsibility  which  he  fancies  he  has  incurred  by  not  asking  for 
the  costs,  becausOi  if  he  had  asked  for  the  costs  of  the  appeal  we 
should  not  have  given  them.  [His  Lordship  then  shortly  referred 
to  the  £Btcts  of  the  case,  and  continued : — ]  Under  these  circum- 
stances we  should  have  thought  the  case  was  fully  met  by  making 
the  order  as  it  stands,  and  not  giving  the  costs  of  the  appeal ; 
and  in  doing  so,  of  course  the  costs  of  this  application  to  vary  the 
minutes  will  have  to  be  paid  by  the  Appellant. 

Sir  G.  Mellish,  L.  J. : — 
I  am  of  the  same  opinion. 


Dec.  21.  On  this  day  the  Lord  Justice  James  again  referred  to 
the  case,  and  said  that  he  had  consulted  the  Lord  Chancellor,  and 
that  His  Lordship  had  stated  that  he  did  not  consider  that  any 
alteration  had  been  made  in  the  practice  of  the  Court  of  Appeal  as 
to  costs ;  and  that  he  had  never  given  the  costs  of  appeal  to  a 
BttccessFul  Appellant,  although  he  considered  that  he  had  full 
power  to  do  so,  if  the  circumstances  of  the  case  required  it. 

Solicitors :  Mr.  F.  W.  Denny ;  Mr.  Devonshire. 
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Dte.  16. 


MOUNSEY  V.  EAEL  OF  LONSDALK  L.  JJ. 

ATTOENEY-GENERAL  v.  EARL  OF  LONSDALE.  .»?» 

Practice — CosU — Motion  to  stand  tiU  the  Hearing — Coats  in  tJie  Cauee — 

Amendment  of  BiU^Informatian, 

In  a  salt  to  restrain  the  erection  of  a  jetty  in  a  river,  a  motion  for  an  in- 
junction was  ordered  to  stand  over  till  the  hearing,  but  no  declaration  was 
made  as  to  costs.  The  Plaintiff  then  amended  the  bill,  and  turned  it  into  an 
infonnation  and  bill.  When  the  suit  came  to  a  hearing,  a  decree  was  made 
for  a  perpetual  injunction,  and  the  Defendant  was  ordered  to  pay  the  costs  of 
the  suit ;  but  the  costs  of  the  motion  were  not  mentioned  in  the  decree: — 

Edd  (affirming  the  decision  of  MalinSj  V.G.),  that  the  motion  was  sub- 
stantially a  successful  motion,  and  that  the  costs  of  the  motion  were  costs  in 
the  cause: 

Eeld^  also,  that  the  amendment  of  the  bill,  by  which  it  was  turned  into  an 
information  and  bill,  did  not  affect  the  question. 

1  HIS  was  an  appeal  from  a  decision,  of  yice-Chancellor  Malin$. 
The  case  is  reported  (1). 

In  October,  1864,  the  Plaintiff,  Mr.  Mounsey,  filed  the  original 
bill  in  this  suit  to  restrain  the  Earl  of  Lonsdale  from  continuing 
or  completing  the  construction  of  a  jetty  in  the  bed  of  the  river 
Eden,  so  as  to  injure  the  Plaintiff's  land.  In  the  same  month  a 
motion  was  made  for  an  interim  injunction,  and  was  ordered  to 
stand  over  till  the  hearing  of  the  cause ;.  but  the  order  gave  no 
direction  as  to  the  costs  of  the  motion. 

In  January,  1865,  the  bill  was  amended  and  turned  into  an  in* 
formation  and  bill,  and,  as  amended,  prayed  for  an  injunction  to 
restrain  the  Defendant  from  continuing  or  completing  the  con* 
struction  of  the  jetty,  so  as  to  injure  the  Plaintiff's  land,  or  so  as 
to  interfere  with  the  free  use  and  navigation  of  the  river  as  a 
public  navigable  stream. 

Upon  the  hearing  of  the  cause  in  December,  1868,  as  re- 
ported (2),  a  decree  was  made  for  a  perpetual  injunction  in  terms 
of  the  prayer  of  the  information  and  bill,  and  the  Defendant  was 
ordered  to  pay  the  costs  of  the  suit.    The  affidavits  filed  in  sup- 

(1)  Uw  Rep.  10  Eq.  557.  (2)  Law  Rep.  7  Eq.  377. 
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port  of  and  in  opposition  to  the  motion  were  read  and  used  at  the 
hearing,  but  the  decree  was  silent  as  to  the  costs  of  the  motion. 

The  Taxing  Master,  in  taxing  the  Plaintiff's  costs  of  the  suit, 
disallowed  the  costs  of  the  motion,  including  the  costs  of  the 
affidavits. 

The  Plaintiff  having  taken  out  a  summons  to  vary  the  taxation 
as  to  the  disallowance  of  the  costs  of  the  motion,  the  summons  was 
adjourned  into  Court,  and  the  Vice-Chancellor  declared  that  the 
costs  of  the  motion  ought  to  have  been  included ;  and  from  this 
decision  the  Defendant  appealed. 


Mr.  WicJcens,  and  Mr.  Davey,  for  the  Defendant : — 

We  admit  that  the  affidavits  having  been  used  at  the  hearing, 
the  costs  of  filing  them  are  properly  included  in  the  costs  of  the 
cause.  But  this  does  not  apply  to  the  other  costs  of  the  motion. 
Sir  J.  Leach's  rule  (1)  is  well  established,  that  if  a  party  has  made 
a  successful  motion,  and  no  order  is  made  as  to  costs,  and  he  suc- 
ceeds at  the  hearing,  he  is  entitled  to  the  costs  of  his  successful 
motion.  But  this  was  not  a  successful  motion.  No  order  was 
made  on  it,  but  it  was  simply  ordered  to  staud  till  the  hearing. 
At  the  hearing  of  the  cause  the  Plaintiff  ought  to  have  asked  for 
the  costs  of  the  motion,  and  the  Court  would  then  have  heard 
argument  on  the  question  whether  they  ought  to  be  allowed: 
Markwick  v.  Pawson  (2)  ;  Gardner  v.  Marshall  (3) ;  Morgan  and 
Davey  on  Costa  (4),  and  the  cases  there  cited.  As  he  omitted  to 
do  this,  his  proper  course  would  be  to  make  a  special  application, 
under  the  liberty  to  apply,  not  to  take  out  a  summons  to  vary  the 
certificate :  Yiney  v.  Chaplin  (5)  ;  Harris  v.  HiUiard  (6),  But 
there  is  this  further  difficulty  in  the  present  case,  that  the 
motion  was  made  in  the  suit  before  the  bill  was  amended ;  and 
by  amending  the  bill,  and  turning  it  into  an  information,  the 
Plaintiff  abandoned  the  motion.  When  the  suit  came  to  a 
hearing  it  was  not  the  same  suit  as  when  the  motion  was  made, 
and  the  costs  of  the  suit  could  not  therefore  include  the  costs  of 
the  motion. 


(1)  Mem.  1  S.  &  S.  357. 

(2)  33  L.  J.  (Ch.)  703.^ 

(3)  14  Sim.  675. 


(4)  Pages  33,  34. 

(5)  3DeG.  &J.282. 

(6)  20  L.  T.  (N.S.)  216. 
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Mr,  Olasse,  Q.C.,  and  Mr.  Mounset/y  for  the  Plaintiff,  were  not 
called  on. 

Sir  W.  M.  James,  L.J. : —    ' 

This  case  reminds  me  of  what  I  was  informed,  forty  years  ago, 
by  the  late  Mr.  Jaeob,  that  questions  in  this  Court  are  in  the 
following  order,  with  respect  to  the  importance  attached  to  them 
and  the  zeal  with  which  they  are  argued,  namely,  practice  first, 
costs  second,  and  merits  third  and  last  For  there  has  been  a 
great  deal  of  zeal  exhibited  in  arguing  this  question,  which  is  a 
mere  technicality  and  a  question  of  costs. 

I  am  of  opinion  that  the  Yice-Chancellor's  judgment  is  sub* 
stantially  correct,  and  not  formally  incorrect.  There  was  a  suit 
instituted  by  a  gentleman  who  complained  of  a  nuisance,  and  he 
asked  for  an  injunction  to  restrain  that  nuisance.  The  motion  was 
ordered  to  stand  over  to  the  hearing.  On  the  hearing  of  that  suit 
the  motion  must  have  been,  and  was,  also  before  the  Court  in  sub- 
stance and  effect ;  because  the  meaning  of  ordering  a  motion  to  stand 
over  to  the  hearing  is  that  the  application  for  an  injunction  may 
be  more  fully  and  deliberately  considered  at  the  hearing  than  on 
the  motion,  and  that  there  is  no  sufiScient  pressure  to  prevent  that 
fuller  consideration  being  given  to  it.  When  the  matter  came 
before  the  Court,  it  was  held  that  the  Plaintiff  was  entitled  to  the 
injunction,  which  was  the  subject  of  the  motion  as  well  as  of  the 
suit ;  and  the  Court  gave  him  in  substance,  and  apparently  also  in 
form,  as  far  as  the  Plaintiff  was  concerned,  that  very  thing  that 
was  asked  for  by  the  motion.  I  am  of  opinion,  therefore,  that  the 
Yice-Chancellor  was  not  wrong  in  saying  that  this  was,  in  substance 
and  effect,  a  successful  motion.  I  quite  admit  that  it  is  desirable, 
where  a  motion  is  ordered  to  stand  over,  in  order  to  prevent  the 
Taxing  Master  from  having  any  difficult  question  to  determine, 
that  the  motion  should  be  mentioned  in  the  decree.  But,  in  truth, 
the  question  before  us  relates  to  a  very  small  part  of  the  order  of 
the  Yice-Chancellor  that  is  complained  of,  because,  so  far  as  the 
affidavits  used  on  the  motion  are  concerned,  they  were  also  used 
at  the  hearing  of  the  cause,  and,  as  I  understand,  were  inserted  as 
read  in  the  decree.  Therefore  the  Taxing  Master  ought,  without 
any  doubt,  to  have  allowed  the  costs  of  all  those  affidavits  as 
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L.  jj.      material  in  the  cause.    Consequently  this  appeal  relates  chiefly  to 
1870        the  briefs  and  fees  of  counsel  on  the  motion. 

MouiniT         -^^^  ^^  ^^  ^^^  ^^^^  ^^®  motion  had  ceased  to  exist,  and  the 
^'         Court  could  not  deal  with  it  because  of  the  amendment  conyerting 

LoMBDALB.    the  bill  into  an  information  and  a  bilL    I  am  of  opinion  that,  in 
Attorney-   adding  the  name  of  the  Attorney -General,  so  as  to  make  that 

Genebal     ^jji^jji  ^1^  f^  jjjij  Qf  ^  Plaintiff  an  information  of  the  Attomey- 

Eablof  General  as  well  as  a  bill,  the  bill  of  the  original  Plaintiff  still 
^—  remains  on  the  record  of  the  Court ;  and  that  the  suit  which  was 
brought  to  a  hearing  was  the  same  suit,  as  far  as  the  Plaintiff  is 
concerned,  which  was  in  existence  at  the  time  the  application  was 
made  to  the  Vice-Chancellor.  Otherwise  the  effect  would  haye 
been  that,  if  the  bill  had  been  ultimately  dismissed,  the  Defendant 
would  have  been  deprived,  from  the  time  when  the  Plaintiff  amended 
his  bill,  of  all  the  costs  previously  incurred.  If  the  suit  does  not  exist 
for  the  purpose  of  giving  costs  to  the  Plaintiff,  the  same  thing 
must  apply  to  the  costs  of  the  Defendant  Therefore  I  am  of 
opinion  that  that  objection  has  failed. 

If  there  had  been  any  ground  For  the  present  appeal  it  would 
have  turned  upon  the  merest  technical  point  in  the  world,  namely, 
that  there  ought  to  have  been  a  special  application  to  the  Court  to 
supply  the  slip  which  had  been  made  in  omitting  to  say  **  Including 
the  costs  of  the  motion."  If  that  had  been  done,  it  is  obvious  to 
me  that,  according  to  Viney  v.  Chaplin  (1)  and  Betts  v.  Clifford  (2)^ 
the  costs  would  have  been  given  as  a  mere  matter  of  course.  Indeed, 
the  case  of  Viney  v.  CJiaplin  appears  to  me  to  support  the  Yioe- 
Chancellor's  order ;  for  there  the  motion  was  treated  as  unsuccessful, 
because  the  failure  of  the  suit  involved  the  failure  of  the  motion, 
just  as  in  this  case  the  success  of  the  suit  involves  the  success  of 
the  motion.  I  am  of  opinion,  therefore,  that  the  Vice-Chancellor 
was  quite  right,  and  that  his  order  must  be  affirmed. 

Bib  G.  Mellish,  L.J. : — 
I  am  of  the  same  opinion. 

Solicitors  for  the  Plaintiff:  Messrs.  Oray,  Johndon^  &  Moumey. 
Solicitors  for  the  Defendant :  Messrs.  Ellis  dk  Mis. 

(1)  3  De  G.  &  J.  282.  (2)  IJ.  &  H.  74. 
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In  re  CONTRACT  CORPORATION.  l.jj. 

1871 
WUmss  in  Winding-up — Summons  under  Companies  Acl^  1862,  5.  115. 

The  C,  Company^  which  was  heing  wound  up  by  the  Court,  was  a  judg- 
ment creditor  of  the  T,  Railway  Company,  and  the  official  liquidator  sued 
out  aa  elegit  under  the  judgment.  Afterwards  the  G.  and  M.  Railway 
Companies  entered  into  an  arrangement  with  the  T,  Company  to  run  over 
the  T.  line ;  but  this  arrangement  brought  no  profit  to  the  T.  Company  or 
their  creditors.  The  official  liquidator  of  the  C.  Company  then  promoted  a 
bill  in  Parliament  to  oblige  the  G.  and  M,  Railway  Companies  to  take  a 
transfer  of  the  T.  Railway  and  pay  off  its  liabilities.  To  assist  in  this  object 
he  applied  for  a  summons  to  examine  the  shareholders  of  the  T.  Company^ 
for  the  purpose  of  proving  that  they  were  nominees  of  the  G,  and  M.  Com^ 
paniea. 

The  Court  allowed  the  summons  to  issue,  without  prejudice  to  any  objections 
which  the  witnesses  might  take. 

IHIS  was  an  application  for  leaye  to  issue  a  summons  under 
sect.  115  of  the  Companies  Act,  1862. 

The  Cofdract  Corporation,  Limited,  was  a  creditor  of  the  Tot^ 
ienham  and  Hampstead  Junction  Railway  Company  for  upwards 
of  £35,000  in  respect  of  a  judgment  debt.  The  official  liquidator 
of  the  company  had  sued  out  an  elegit  upon  the  judgment,  and 
obtained  formal  possession  of  the  line,  but  with  no  practical  result. 
The  Great  Eastern  Railtvay  Company  and  the  Midland  Railway 
Company  subsequentlj  entered  into  an  arrangement  with  the 
TottenJiam  and  Hampstead  Junction  Company,  under  which  they 
worked  the  Tottenham  and  Hampstead  Junction  line,  and  a  con- 
siderable traffic  passed  over  it;  but  this  traffic,  although  very 
important  to  the  Oreat  Eastern  and  Midland  Railway  Companies^ 
brought  no  profit  to  the  Tottenham  and  Hampstead  Junction 
RctUway  Company,  or  their  creditors. 

The  Oreat  Eastern  and  Midland  Railway  Companies  held  shares 
to  the  amount  of  £103,300  in  the  Tottenham  and  Hampstead 
Junction  Company  out  of  £270,000  subscribed  capital ;  and  the 
official  liquidator  of  the  Contract  Corporation  was  desirous  of 
proving  that  the  other  shareholders  were  nominees,  or  under  the 
influence  of  the  same  two  companies,  hoping  that  the  establish- 
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L.  JJ.  ment  of  this  fact  would  enable  him  to  carry  a  bill  in  Parliament, 
1871  which  had  been  brought  in  with  the  consent  of  the  Master  of  the 
}^^  Bolls,  to  oblige  the  two  companies  to  take  a  transfer  of  the 
Contract  Tottenham  and  Eampstead  Junction  Railway,  and  pay  off  its 
^—        liabilities. 

For  this  purpose  he  applied,  in  the  Chambers  of  the  Master 
of  the  Bolls,  for  a  summons  under  the  115th  section  of  the  Comn 
panics  Ad,  1862,  to  examine  the  shareholders  of  the  Tottenham 
.  and  Hampstead  Junction  Railway  Company.  The  application  was 
adjourned  into  Court,  when  His  Lordship  expressed  an  opinion 
adverse  to  the  application,  but  suggested  that  the  matter  should 
be  brought  before  the  Lords  Justices,  as  in  the  case  of  In  re  Smith, 
Knight,  dk  Co.  (1). 

Sir  R.  BaggaUay,  Q.C.,  and  Mr.  Chitty,  for  the  official  liquidator, 
accordingly  renewed  the  application,  which  was  made  ex  parte 
before  the  Lords  Justices.  They  relied  on  the  case  referred  to  in 
the  Court  below. 

The  Lords  Justices  were  of  opinion  that  the  summons  might 
properly  issue,  but  without  prejudice  to  any  objection  which  the 
witnesses  might  take  when  they  attended  for  examination. 

Solicitors :  Messrs.  LinTclaters,  HacJcwood,  Addison,  &  Brown. 

(1)  Law  Rep.  4  Ch.  421. 
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CLEMOW  V.  GEACa  L.  o. 

Ettoppd — Term  at  Law-^  Jurisdiction.  ^^ 

Non.  3. 
A  settlor,  by  deed,  purported  to  grant  an  annuity  out  of  certain  land,  and        -^ 

to  grant  a  term  of  100  years  to  a  trustee  to  secure  the  annuity.  At  that  time 

the  settlor  had  not  the  legal  estate,  which  was  outstanding  in  mortgagees. 

The  settlor  died,  devising  to  his  three  sons,  who  paid  off  the  mortgage,  aud 

the  mortgagees  conveyed  the  estate  to  the  uses  of  the  will.  The  devisees  then 

sold  to  a  purchaser  without  notice  of  the  annuity.    The  annuitant  filed  a  bill 

against  the  trustee  of  the  term  and  the  purchaser  to  recover  the  annuity : — 

Held,  that  the  annuitant  had  no  remedy  in  equity  against  the  purchaser, 
bat  might  compel  the  trustee  to  proceed  at  law  and  establish  his  title,  if  any, 
against  the  purchaser. 

Semhle,  the  devisees  would  not  be  estopped  from  denying  the  grant  of  the 
term. 

mjY  indentures  of  lease  and  release  by  way  of  mortgage,  the  ^ 
release  bearing  date  the  19tli  of  Noyember,  1814,  James  Ctemou) 
conveyed  certain  lands  in  ComwaU,  called  Bqowan  and  HiXbs 
Meadow^  to  John  Tom,  his  heirs  and  assigns,  subject  to  redemption 
on  payment  of  £500  and  interest,  upon  a  day  long  past  The  land 
and  money  became  vested  in  D.  Tom,  T.  Trdoar,  and  C.  P»  Tom  ; 
and  by  an  indenture  of  further  charge,  bearing  date  the  25th  of 
January,  1839,  J.  Glemow  further  charged  the  land  with  repay- 
ment of  £300  to  D.  Tomy  T.  Trdoar,  and  C.  P.  Tom. 

By  an  indenture  made  on  the  23rd  of  November,  1839,  between 
James  Clemoto  of  the  first  part,  Franeis  Clemow,  his  son,  of  the 
second  part,  Betsy  Bowe  (afterwards  Betsy  Clemow)  of  the  tliird 
part,  and  W.  J.  Geaeh  of  the  fourth  part :  after  reciting  that  a 
marriage  was  intended  between  Franeis  Clemow  and  Betsy  Clemow, 
■and  upon  the  treaty  for  the  same,  and  in  consideration  of  the 
fortune  which  Franeis  Clemow  would  on  such  marriage  receive, 
and  for  divers  other  good  considerations  him  the  said  /.  Clemow 
thereunto  moving,  he,  the  said  James  Ctemow,  did  for  himself, 
his  heirs,  executors,  and  administrators,  give,  grant,  confirm,  and 
limit  onto  Betsy  Clemow,  in  case  the  said  marriage  should  take 
efiect,  and  she  should  survive  jPVonets  Cl&fnow,  one  annuity  of 
£12  10«.,  to  be  issuing  and  received  by  and  out  of  the  lands  called 

Bejowan  and  Edbbs  Meadow,  to  hold  the  said  annuity  unto  the 
Vou  VL  P  1 
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L.  0.       said  Belmf  Clemow  and  her  assigns,  firom  the  death  of  the  said 

1870        Frands  Clemow^  for  the  time  of  her  life,  and  in  bar  of  dower. 

Q^fy^     And  it  was  thereby  declared,  that  if  the  said  annuity  should  at 

«•         any  time  be  unpaid  for  twenty  days,  then  it  should  be  lawful  for 

the  said  Betsy  Clemow  and  her  assigns  to  enter  into  the  said  lands^ 

and  distrain  thereon  until  the  said  annuity  should  be  satisfied. 
And  it  was  further  declared,  that  in  case  the  said  annuity  should 
be  in  arrear  for  forty  days,  then  it  should  be  lawful  for  Betsy^ 
Clemow  and  her  assigns  to  enter  into  and  upon  the  said  lands,  and  to 
receiTe  the  rents  thereof  until  she  should  be  paid  and  satisfied  the 
said  annuity.  And  it  was  farther  witnessed,  that  for  the  considera* 
tions  aforesaid,  and  in  consideration  of  the  sum  of  10s.  to  Jame^ 
Clemow  paid  by  TF.  /.  Oeach,  he,  the  said  James  Clemow,  did  demise 
unto  TF.  J.  Oecieh  and  his  executors,  administrators,  and  assigns, 
all  those  the  before-mentioned  lands  called  Bejowan  and  Eclbbs 
Meadow,  to  hold  the  same  unto  TF.  /.  Oeaeh,  his  executors, 
administrators,  and  assigns,  for  the  term  of  100  years,  to  commence 
from  the  death  of  Francis  Clemow,  upon  trust  that,  in  case  the 
said  annuity  should  at  any  time  be  in  arrear  for  forty-one  days,, 
then  it  should  be  lawful  for  TT.  /.  Oeaeh,  his  executors,  adminis- 
trators, and  assigns,  by  and  out  of  the  said  lands,  and  the  rents- 
and  profits  thereof,  or  by  demising,  leasing,  mortgaging,  or  selling 
the  same  for  all  or  any  part  of  the  said  term  of  100  years,  to  raise 
such  sums  as  should  be  in  arrear,  and  to  pay  the  surplus  to  the 
person  or  persons  who  might  be  entitled  in  reversion  or  remainder 
to  the  freehold  and  inheritance  expectant  on  the  determination  of 
the  said  term  of  100  years :  Provided  always,  that  at  full  payment 
of  the  annuity  the  said  term  should  cease. 

By  indentures  made  in  1845  and  1851,  James  Clemow  further 
charged  the  lands  comprised  in  the  above-mentioned  indenture  of 
mortgage  with  the  repayment  of  £400  and  £500,  and  interest. 

James  Clemow  died  in  1853,  having,  by  his  will,  devised  part  of 
these  lands  to  his  wife,  Ann  Clemow,  and  having  bequeathed  the 
residue  of  his  estate  to  his  three  sons,  TFtStam  Clemow,  Franeie 
Clemow,  and  Robert  Clemow,  their  heirs  and  assigns,  as  tenants  in 
common,  and  having  appointed  his  sons  his  executors. 

By  an  order  of  the  Court  of  Chancery  the  land  and  the  mort- 
gage-money became  vested  in  C  P.  Tom^  W.  Shihonf  and  T.  Coode; 
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and  tbey,  by  an  indenture  bearing  date  the  30th  daj  of  Augosty       L.  a 
1854,  in  consideration  of  £1500  to  them  paid  bj  F.'demoWy       1870 
W.  CkmoWi  and  B.  Clemow^  granted  the  lands  comprised  in  the     Guo«>w 
said  indenture  of  mortgage  to  Henry  WhUfard  and  his  heirs,  freed      q^^ 

and  discharged  from  the  said  sums  of  £500,  £300,  £400,  and        

£300,  to  such  and  the  like  uses  and  trusts  as  were  in  and  by  the 
will  of  James  Clemaw  expressed,  concerning  the  real  estate  thereby 
devised. 

By  an  indenture  bearing  date  the  16th  of  September,  1854,  and 
made  between  F.  Clemaw,  W.  Clemow,  and  B.  Clemow  of  the  one 
part»  and  J.  Tremain  of  the  other  part,  in  consideration  of  £2800, 
the  said  F.  ClemaWy  W.  Clemow,  and  B.  Clemaw  granted  the  lands 
called  Bgewan  and  HoUbe  Meadow  (except  the  piece  devised  to 
Ann  Clemow)  unto  and  to  the  use  of  J,  Tremain  and  his  heirs  and 
assigns.  J.  Tremain  had,  at  the  time  of  the  purchase,  no  notice 
of  the  settlement  of  1839.  The  lands  comprised  in  his  purchase 
were  more  than  three-fourths  of  those  comprised  in  the  settlement. 

Francis  Clemow  died  in  1860,  and  the  widow,  Betsy  Clemow^ 
and  the  trustee  of  the  term,  Oeaehy  applied  to  /.  Tremain,  and 
also  to  the  purchaser  of  the  piece  devised  to  Ann  Clemow,  for 
payment  of  the  annuity ;  and  on  the  15th  of  September,  1868, 
Betsy  Clemow  filed  the  bill  in  this  suit  against  Oeaeh  and  Tremain, 
stating  as  above  stated,  and  alleging  that  she  had  applied  to 
Gead^f  who  asserted  that,  by  reason  of  the  lands  devised  being  in 
possession  of  the  purchaser,  he  was  unable  to  raise  the  annuity ; 
and  praying  that  the  trusts  of  the  term  of  100  years  might  be 
carried  into  execution,  and  that  the  arrears  of  the  annuity  might 
be  raised  and  paid. 

The  Yice-Chancellor  James  dismissed  the  bill,  holding  that  the 
equity  of  redemption  in  James  Clemow  was  not  such  an  estate  as 
enabled  him  to  grant  a  term,  and  that  the  devisees  under  the  will, 
and  the  purchaser  who  took  under  them,  were  not  estopped  from 
denying  the  grant  of  the  term. 

The  Plaintiff  appealed* 

Mr.  Langwcrthy,  for  the  Plaintiff,  contended  that,  though  the 
settlor  had  not  the  legal  estate  when  he  professed  to  create  the 
term,  yet  his  devisees  were  bound  by  estoppel,  and  could  not  deny 

P2  1 
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L.  C.       the  existence  of  the  term :  Webb  y.  Austin  (1) ;  Doe  v.  Thcmp- 
1870        son  (2) ;  Trevivan  v.  Lat^rence  (3).    The  Plaintiff  had  a  right  to 
Clemow     come  to  this  Court  and  recoyer  the  annuity :  Snow  v.  Booth  (4). 

^^^         Mr.  Davenport,  for  Geaeh. 

Mr.  JVy,  Q.C.,  and  Mr.  Bowdiffe,  for  Tr^matn ; — 

The  Plaintiff  has  no  rights  here,  except  to  compel  Gecuih  to 
proceed  at  law.  This  is  in  effect  merely  an  ejectment  bilL  The 
question  is  purely  legale  and  if  this  suit  could  be  maintained,  then 
every  legal  question,  where  there  happened  to  be  a  cestui  que  trust, 
could  be  brought  before  this  Court  As  to  the  legal  question, 
Clemow  had  no  legal  estate  when  he  professed  to  create  the  term, 
and  could  not  create  a  term  or  grant  an  annuity  out  of  the  land. 
Moreover,  there  is  no  estoppel,  for  the  devisor  never  had  the  legal 
estate,  which  was  got  in  by  the  devisees  for  themselves  from  the 
mortgagees.  We  are  purchasers  for  valuable  consideration  without 
notice,  and  claim  the  estate  free  from  the  annuity. 

Mr.  Langworthy,  in  reply : — 

We  are  entitled  to  have  a  declaration  of  trust,  and  the  rest  of 
the  relief  is  incident.  The  purchaser  has  covenants  for  title,  and 
will  recover  from  the  vendors.  The  devisees  have  had  the  l^al 
estate  conveyed  to  the  trusts  of  the  will,  and  are  estopped  from 
denying  the  grant  and  assignment  of  their  devisor. 

LOBD  Hatherley,  L.C. : — 

The  question  in  this  case  is,  in  fact,  whether  the  purchaser  or 
OecuA  has  the  legal  estate,  for  if  Oeaeh  has  the  legal  estate,  then 
the  Plaintiff  is  entitled  to  call  upon  Geaeh  in  a  Court  of  Equity  to 
execute  the  trusts  and  obtain  payment  of  the  annuity ;  but  she 
contends  further  that,  she  having  that  right  against  Oeaeh,  the 
Court  is  bound  to  decide  the  question  as  to  the  legal  estate.  The 
purchaser  says  that  Oeach  has  no.  legal  estate  at  all,  that  the 
purchase  was  without  notice  of  the  annuity,  and  that  the  Plaintiff 
has  no  remedy  here.  Of  course,  if  Oeach  has  the  legal  estate, 
the  Plaintiff  can  proceed  in^  equity  to  compel  him  to  raise  her 

(1)  7  Man.  &  G.  701.  (3)  2  Sm.  L.  C.  «th  Ed.  p.  677. 

(2)  9  Q.  B.  1037.  (4)  2  K.  &  J.  132. 
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annuity ;  bnt,  in  my  opinion^  she  has  no  remedy  here  against  the       L  C. 
purchaser  without  notice,  the  only  question  being,  whether  the        1870 
estate  is  subject  to  the  term,  which  appears  to  depend  upon  a     Clemow 
question  of  estoppel.  Gbach. 

That  question  is  a  pure  and  dry  legal  question  :    Tremain       

claiming  the  whole  estate,  and  the  Plaintiff  alleging  that  Geach 
has  a  term  of  100  years.  It  has  been  said  that  the  parties  ought 
not  to  be  driven  from  Court  to  Court,  and  that  this  Court  is  com- 
petent to  decide  the  whole  of  the  questions  involved.  No  doubt 
the  Legislature  might  give  such  jurisdiction,  but  I  cannot  assume 
ity  and  decide  this  question  here. 

I  am  inclined  to  think  that  there  is  no  estoppel ;  but  the  whole 
doctrine  of  estoppel  is  of  extreme  nicety,  and  I  prefer  to  decide  on 
the  ground  that  the  question  is  legal. 

I  shall  affirm  the  decision  of  the  Yice-Chancellor,  without  pre- 
judice to  any  action  at  law  which  the  Plaintiff  or  Oeaeh  may  be 
advised  to  bring. 

Solicitors  for  the  Plaintiffs :  Messrs.  Emmets,  Watson,  &  Emmet. 
Solicitors  for  the  Defendants :   Messrs.  Chreffory,  Bowdiffes,  & 
BauHe. 


IN  this  case  an  answer  had  been  printed  on  the  paper  ordinarily 
used  for  Chancery  pleadings,  and  known  in  the  trade  as  of  18  lbs. 


Jan,  IS. 


CALTHROP  V.  RUMMENS.  ^  c. 

Pradiee-^Frinting  PleadingM — Cons,  Ord.  ix.  rofo  3.  }^^ 

The  paper  on  which  the  pleadings  in  Chancery  are  printed  most  be  of  the 
quality  prescribed  by  Cons.  Ord.  ix.  rule  3|  but  need  not  be  weighed  in  the 
Office  of  the  Kecord  and  Writ  Clerks  in  order  to  ascertain  the  quality. 

The  margin  of  the  printed  pleadings  should  be  of  the  size  prescribed ;  but 
a  pleading  with  a  margin  somewhat  smaller  may  by  order  be  filed. 

By  Cons.  Ord.  ix.  rule  3,  biUs  are  to  be  printed  on  paper  19  Iba,  per  mill 
ream,  with  an  inner  margin  about  three-quarters  of  an  inch  wide,  and  an 
outer  margin  about  two  inches  and  a  half  wide ;  and  by  rule  3  of  Gen.  Ord.  of 
6th  of  March,  1860,  answers  are  to  be  printed  in  the  same  way.  It  was  stated 
that  a  practice  h^  lately,  been  adopted  in  the  Record  and  Writ  Clerks*  Office 
of  weighing  bills  and  answers,  and  refusing  to  file  them  when  the  individual 
sheets  did  not  weigh  the  full  proportionate  part  of  the  required  weight  of  the 
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Tm  a       per  mill  ream  (1) ;  bnt  the  edges  had  been  trimmed  so  that  the 

1871        weight  of  the  answer  was  reduced  by  a  firaction  below  the  propoi^ 

Cjdmaop    ^onal  part  of  18  lbs.,  which  the  sheets  shoald  have  weighed,  and 

«    **         the  enter  margin  was  reduced  to  little  more  than  two  inches  and 

a  quarter. 

The  Becord  and  Writ  Clerks  had  refused  to  ffle  the  answer  so 
printed,  and 

Mr.  Whitdiome  now  brought  the  matter  before  the  Lord 
Chancellor. 

The  Lord  Chancellob  said  that  the  object  of  the  order  was  to 
secure  the  quality  of  the  paper,  and  that  the  weight  of  the  par- 
ticular sheets  was  immaterial  The  eye  ought  to  be  a  sufficient 
judge  of  the  quality,  and  it  could  not  be  necessary  to  weigh  each 
document  As  to  the  size,  no  doubt  uniformity  was  desirable,  in 
order  that  the  pleadings  might  be  conyeniently  filed,  and,  if  neces- 
sary, bound  up ;  it  was,  therefore,  to  be  regretted  that  the  proper 
margin  was  not  rigorously  retained.  He  thought,  howeyer,  that 
this  particular  answer  might  be  received;  and  made  an  order 
accordingly. 

Solicitors :  Messrs.  Leuns,  Munns,  db  Co. 


h.  c.  MIDDLETON  v.  CHICHESTER. 

and  L.  JJ. 

1871         Attachment — DefauUing  Trustee — Posieseion  or  Control — Principal  and  Interest 

>-'v-  -^Debtors  Act,  1869  (32  A  33  Viet.  c.  62),  5.  4. 
Jam.  18. 
Where  a  trostee  has  made  default  in  payment  of  a  sum  of  money  ordered 

by  the  Court  to  be  paid,  and  admitted  to  have  been  in  his  possession,  an 
attachment  may  be  issued  against  him,  although  he  may  have  spent  the 
money  before  the  order  and  be  unable  to  pay ;  and  such  a  trustee  is  within 
the  3rd  exception  of  the  Dahtwrs  Act,  1869  (32  &  33  Vict,  c  62),  s.  4. 

For  the  purpose  of  bringing  a  trustee  within  the  3rd  exception  of  sect.  4 
it  must  appear  that  the  money  ordered  to  be  paid  by  him  had  at  some  time 
been  actually  in  his  possession  or  under  his  control.  Hence  no  attachment 
can  be  issued  against  a  trustee  on  an  order  directing  the  payment  of  a  sum 


(1)  There  is  no  paper  made  of  19  lbs.      was  added  by  the  Consolidated  Order, 
per  mill  ream.    The  additional  pound     to  allow  for  the  weight  of  the  wrapper. 
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composed  of  principal  and  interest  not  distinguiahedy  inasmuch  as  the  interest  L.  0. 

might  not  at  any  time  haTC  been  in  his  possession  or  under  his  control*  *^^  L.  JJ. 

Order  of  Stuart^  V.C,  discharged.  1871 


Chigbwisr. 


A  MiDDLEtOK 

BILL  was  in  the  year  1861  ffled  by  N.  B.  Middletan  and  ^  _^. 

others  daiming  under  the  will  of  John  Hoptan,  against  J.  JET.  B. 

Chicherier,  executor  of  the  will,  for  an  account  and  for  payment  of 

the  Talue  of  certain  funds,  part  of  the  estate  of  the  testator,  alleged 

to  baye  been  sold  out  by  the  Defendant  before  the  year  1855.    The 

Defendant,  by  his  answers,  admitted  the  sale  of  certain  sums  of  stock, 

and  that^  under  the  special  circumstances  stated  in  his  answer,  he 

bad  applied  the  proceeds  to  his  own  use. 

The  suit  was  not  brought  to  a  hearing,  but  certain  orders  were 
made  in  it ;  and  by  an  order  dated  the  15th  of  December,  1864^ 
it  was  ordered  that  the  Defendant  should,  on  or  before  the  11th  of 
January,  1865,  or  subsequently  within  seven  days  after  service  of 
the  order,  pay  to  one  of  the  Plaintiffs  £4314  Aa,  cash,  bemg  the 
agreed  balance  of  the  proceeds  of  the  sale  of  £400  Reduced,  part 
of  a  sum  of  £8000  Reduced,  and  of  the  proceeds  of  the  sale  of 
£1750  and  £1250  Consols,  parts  of  £3500  Consols  and  £2500 
Consols,  and  of  the  interest  on  such  proceeds  from  the  times  of  the 
deaths  of  certain  annuitants ;  and  it  was  further  ordered  that  the 
Defendant  should  pay  certain  other  sums  and  the  costs  of  the  suit; 
and,  except  for  the  purposes  of  the  order,  all  other  proceedings  in 
the  suit  were  stayed. 

On  the  10th  of  November,  1869,  the  Defendant  was  served  with 
this  order,  and  the  £4314  4«.  not  having  been  paid,  the  Plaintiffs 
moved  for  leave  to  issue  an  attachment  against  the  Defendant. 
The  Defendant  filed  an  afiSdavit,  stating  that  he  had  not  at  the 
time  when  the  order  was  made  or  now  in  his  possession  or  under 
his  control  the  sums  of  money,  or  any  of  them,  mentioned  in  the 
order  of  the  15th  of  December,  1864,  and  that  he  had  not  at  the 
time  when  the  order  was  made  or  now  in  his  possession  or  under 
his  control  any  sums  or  sum  of  money  wherewith  to  satisfy  the 
said  order,  and  that  his  income  was  insufficient  for  his  maintenance, 
and  that  he  had  been  obliged  to  obtain  aid  from  his  friends. 

The  Yioe^hancellor  Stuart,  on  the  11th  of  January,  1871,  made 
an  order  that  the  Plaintiffs  be  at  liberty  to  issue  an  attachment 


Cm 
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L.  0.       against  the  Defendant  for  his  contempt  in  not  paying  the  said  sum 
of  £4314  45.  pursuant  to  the  above-mentioned  order. 

1871 

>-v-^  The  Defendant  appealed. 

HlDDLKrOV 

^' Mr.  Eiggins^  for  the  Defendant : — 

The  Defendant  in  this  case  was  entitled  to  part  of  the  fund? 
which  he  dealt  with,  and  had  also  a  claim  on  a  foreign  Groyemment, 
by  which  he  expected  to  obtain  money.  After  the  bill  was  filed, 
he  submitted  to  this  order  with  a  yiew  to  save  expense  and 
trouble,  and  with  hopes  of  raising  the  money.  The  order  has 
only  lately  been  served  on  him,  and  then  leave  to  issue  the 
attachment  was  applied  for.  He  relies  on  the  4th  section  of  the 
JDMoTB  Ad,  1869  (32  &  33  Yict  c.  62),  and  contends  that  he  is  not 
within  the  3rd  exception  of  that  section,  which  is  the  only  excep- 
tion relating  to  such  a  case.  He  has  no  money  and  no  means  of 
paying,  and  therefore  does  not  come  within  the  exception,  which 
clearly  is  intended  to  apply  to  a  contumacious  trustee  only. 
If  he  can  be  shewn  to  have  the  money  he  will  be  excepted,  and 
may  be  imprisoned.  Suppose  he  had  put  the  money  into  a  bank 
which  afterwards  failed,  or  had  otherwise  foolishly,  but  with  the  best 
intention,  lost  the  money,  and  was  unable  to  repay  it ;  it  is  clearly 
the  design  of  the  Legislature  that  he  should  not  in  such  a  case 
be  imprisoned.  A  meaning  must  be  given  to  the  words  '*  in  his 
possession  or  under  his  control."  And  what  can  be  the  meaning, 
except  that  he  is  able  to  pay,  and  refuses.  The  whole  intention  of 
the  Act  is,  that  persons  are  not  to  be  imprisoned  merely  because 
they  are  unable  to  pay :  HewUson  v.  Sherwin  (1).  Imprisonment 
by  this  Court  is  not  in  the  nature  of  a  punishment,  but  is  a  mean» 
of  compelling  obedience  to  its  decrees.  If  the  Defendant  is  liable 
to  punishment  for  misconduct,  he  may  be  brought  before  a  criminaT 
Court.  Moreover,  the  order  is  bad  as  committing  him  for  an 
indefinite  term,  instead  of  for  twelve  months  only,  which  is  the 
limit  assigned  by  sect.  4. 

Mr.  DioMnson,  Q.C.,  and  Mr.  C.  Barber,  for  the  Plaintiffs : — 

The  Act   might    have    been    more    clearly    expressed,    but 
there  can  be  no  doubt  as  to  the  meaning.    It  is  absurd  to  say 

(1)  Law  Rep.  10  Eq.  68. 
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that  a  man  will  be  committed  only  when  the  money  can   be       L.  0. 
earmarked  and  shewn  to  be  in  his  possession.    There  is  nothing 
in  the  Act  to  confine  the  exception  to  cases  of  contumacy,  or 


to  cases  where  the  money  is  in  hand :  In  re  Rush  (1).    The  Act   Middlbtoh 
makes  a  clear  distinction  between  ordinary  debtors  and  defaulting  Ghichestib. 
trustees.    The  sum  in  question  must  be  treated  as  stiU  in  the  hands       ""^ 
of  the  Defendant.    He  has  yirtually  admitted  it,  and  is  estopped 
from  denying  it.  If  a  Defendant  has  innocently  lost  the  money,  or, 
if  there  is  any  other  reason  why  he  should  not  be  committed,  he 
has  an  opportunity  of  shewing  cause  on  the  motion  for  attachment. 

Mr.  Hiffffins,  in  reply : — 

A  meaning  must  be  giyen  to  the  words  *'  in  his  possession  or 
under  his  control  Has  this  money  eyer  been  in  the  possession 
or  under  the  control  of  the  Defendant  ?  It  is  for  the  Plaintiffs  to 
shew  that  it  has,  and  they  haye  not  done  so ;  at  all  eyents  they 
haye  not  as  to  the  interest,  part  of  the  money. 

The  Lord  Justice  Mellish  : — It  seems  to  us  that  there  is  a 
difficulty  in  this  case,  because  the  sum  ordered  to  be  paid  is  stated 
to  be  composed  of  principal  and  interest,  and  we  cannot  say  that 
the  interest  was  eyer  in  his  possession  or  control.  Ho  may  have 
made  none. 

Mr.  Dickinson : — ^Whether  he  actually  receiyed  the  interest  or 
not,  does  not  signify.  He  has  had  the  use  of  the  money,  which 
comes  to  the  same  thing  in  either  case.  He  has  admitted  this  sum 
to  be  due,  and  it  is  of  no  consequence  how  it  has  arisen.  At  all 
eyents,  he  has  made  default  in  payment  of  the  principal. 

LoBD  Hatherley,  L.C. : — 

The  turn  which  this  case  has  taken  is  somewhat  unfortunate, 
because  it  was  brought  before  the  full.  C!ourt  in  order  to  haye  a 
construction  put  upon  the  statute  on  the  general  question. 

That  question  was,  whether  an  order  made  by  this  Court  on  a 
defaulting  trustee,  directing  the  payment  of  a  certain  sum  of  money 
by  a  certain  day  is,  or  is  not,  within  the  3rd  exception  of  the  4th 
section  of  the  Debtors  Act,  1869. 

(1)  Law  Rrp.  9  Eq.  147. 
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L.  G.  Unless  there  was  some  reason  for  applying  the  exception,  this 

Defendant,  who  has  been  ordered  to  pay  a  sam  of  money,  and  has 

i^v^       made  de&nlt,  would  not  be  liable  to  arrest  or  imprisonment  for 

HmDUBTOK   ^jjQ  default  he  has  so  made.    But  if  his  ease  be  within  the  3rd 

Ohicebwib.  exception,  then  he  would  not  have  the  benefit  of  the  4th  section, 

and  would  be  left  to  the  law  as  it  stood  before,  with  this  additional 

advantage,  however,  that  he  would  not^  under  any  circumstances, 

be  imprisoned  for  more  than  a  year* 

The  argument  was,  that  at  the  time  when  that  order  was  made, 
although  it  was  true  that  the  £4314  4s.  had  once  been  in  his 
possession,  and  that  a  Court  of  Equity  must  regard  it  as  still  being 
in  his  possession,  because  he  had  not  properly  discharged  himself 
of  it,  yet,  inasmuch  as  he  had  spent  it^  so  that  he  was  no  longer  in 
a  condition  to  pay,  and  had  so  spent  it  at  the  time  of  the  order, 
therefore  he  was  not  a  person  excepted  by  this  3rd  exception,  but 
would  be  entitled  to  say,  when  the  order  was  made,  that  he  was  not 
in  possession  of  that  sum  of  money,  nor  had  it  under  his  control. 
I  apprehend  that  this  construction  would  ill  harmonise  with  the 
scope  of  the  whole  section  and  with  the  various  exceptions  which 
have  place  in  it,  because  the  exceptions  are  all  of  a  character 
which  indicates  that  the  Legislature  wished  merely  to  limit  the 
term  of  imprisonment  in  regard  to  certain  debts  which  were  not 
simple  debts,  contracted  in  the  ordinary  intercourse  between  man 
and  man,  where  credit  is  given  by  one  person  to  another,  but  were 
debts  the  incurring  of  which  was  in  some  degree  worthy  of  being 
visited  with  punishment 

Now  the  first  exception  is  the  case  of  a  penalty,  and  that  makes 
the  distinction  I  have  pointed  out  extremely  clear,  because,  if  it  is 
merely  a  penalty  in  respect  of  a  contract,  that  is  not  to  deprive  the 
person  who  has  incurred  it  of  the  benefit  of  the  section ;  but  if  it  is 
any  other  sort  of  penalty,  by  which  is  meant  a  penalty  for  non- 
observance  of  a  positive  law,  then  he  is  to  be  exempted  fix>m  the 
benefit  of  the  section.  The  2nd  exception  is  default  in  payment 
of  any  sum  recoverable  summarily  before  a  justice  or  justices  of  the 
peace.  That,  again,  would  be  something  in  the  nature  of  a  penalty, 
and  not  in  the  nature  of  a  simple  debt. 

Then  we  come  to  the  3rd  exception,  default  by  a  trustee 
ordered  by  a  Court  of  Equity  to  pay  any  sum  in  his  possession ; 
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and  then  to  the  4thy  which  touches  the  case  of  an  attorney  or       L.  o. 
solicitor  ordered  to  pay  costs  for  misconduct  as  such,  or  in  his 

•  1871 

character  of  an  officer  of  the  C!ourt  making  the  order,  which  s^-y^ 
again  points  to  the  same  sort  of  distinction^  though  no  doubt  there  ^^^^^"^^r 
may  be  particular  cases  in  which  the  shades  of  misconduct  would  GHiosnrsB. 
vaiy  from  the  darkest  to  those  of  an  extremely  light  description. 
Then  the  5th  exception  relates  to  *'  Default  in  payment  for  the 
benefit  of  creditors  of  any  portion  of  a  salary  or  other  income,  in 
respect  of  the  payment  of  which  any  Court  having  jurisdiction  in 
faankraptcy  is  authorized  to  make  an  order ;"  and  then  comes  the 
6th :  **  De&ult  in  payment  of  sums  in  respect  of  the  payment  of 
which  orders  are  in  this  Act  authorized  to  be  made."  Therefore, 
in  eyery  case  there  is  something  of  the  character  of  delinquency 
pointed  out,  and  one  cannot  see  that  it  makes  a  shadow  of  dif- 
ferenee,  with'  reference  to  the  question  of  delinquency,  whether  a 
person  has  the  money  in  his  possession  at  the  time  the  order  is 
made,  or  had  parted  with  it  some  short  time  before  the  making  of 
the  order.  On  the  contrary,  as  during  the  argument  I  endeavoured 
to  point  out,  there  would  be  the  greatest  possible  injustice  done  if 
the  construction  which  was  placed  upon  this  Act  should  be  such  as 
to  operate  as  a  species  of  premium  to  a  person  for  divesting  him- 
self of  funds  before  the  making  of  the  order,  so  as  to  bring  himself 
within  the  exception  when  he  was  least  entitled  to  such  protection* 

But  there  is  a  sensible  and  intelligible  construction  to  be  put 
upon  the  clause,  if  you  read  it  as  pointing  to  a  person  who,  in 
respect  of  his  having  held  trust  funds  for  which  he  is  accountable, 
is  treated  by  a  Court  of  Equity  as  having  them  in  his  possession 
until  he  has  properly  discharged  himsell  The  consequence  would 
be  extremely  inconvenient  if  the  Court  had  to  look  to  anything 
beyond  the  order.  A  common  form  of  order  is  for  the  payment 
into  Court  of  a  sum  of  money  on  admission  by  the  answer  that  the 
Defendant  has  a  sum  of  money  in  his  hands ;  but  no  Defendant 
ever  thought^  when  setting  out  in  his  answer  that  he  had  had  so 
much  trust  money  in  his  hands,  that  he  discharged  himself  by  saying 
he  had  spent  it. 

Of  course,  if  we  were  to  hold  that  that  was  the  effect  of  ^the 
statute,  we  should  in  future  see  such .  statements  in  the  answer  of 
every  defisiulting  trustee.    The  intent  of  the  Legislature  was,  that 
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L.  C.       the  Court  should  simply  look  to  the  order,  and  ascertain  that  an 
order  had  been  made  for  the  payment  of  a  sum  of  money ;  but  if 

^^■^  we  are  to  find  out  whether  the  Defendant  has  really  possession  of 
ISxDDhBroH  ^^  money,  what  construction  can  be  given  to  the  order  ?  Are 
OmoHMTO.  we  to  say  that  he  is  in  possession  of  the  particular  sum  in  bank 
notes  which  can  be  traced,  or  that  he  has  possession  of  a  bag  of 
money  which  can  be  traced,  and  if  he  is  not  found  in  possession  of 
the  notes  or  the  bag  of  money  he  is  to  be  exempted  from  the 
operation  of  the  Act  ?  Can  you  say,  if  he  has  spent  all  the  money 
and  has  none  at  his  bankers,  but  has  landed  estates  to  the  extent 
of  £100,000,  that  he  has  not  money  in  his  possession,  because  he 
has  parted  with  the  actual  money  paid  to  him  ?  I  think  that 
would  be  too  narrow  a  contraction,  and  that  the  trae  construction 
of  the  Act  is,  that  wheA  an  order  for  the  payment  of  a  sum  of 
money  has  been  made  by  a  Court  of  Equity  of  competent  jurisdic- 
tion on  a  person  as  trustee,  then  that  all  we  have  to  look  at  is  the 
fact  of  that  order  having  been  so  made,  and  he  must  be  treated 
as  having  in  his  possession  that  same  fund  which  he  is,  in  his 
character  of  trastee,  ordered  to  pay,  inasmuch  as  he  has  received 
it  and  has  never  discharged  himself  of  it. 

The  principal  part  of  Mr.  Eiff gins'  argument  was  this :  Why  are 
those  words  added  at  all  ?  Why  does  the  section  say  "  in  his  pos- 
session, or  subject  to  his  control  7'  Why  not  say  ''  an  order  made 
by  a  Court  of  Equity  for  the  payment  of  a  sum  of  money  ?'  I  appre- 
hend very  good  reasons]  might  be  given  for  that  I  think  the  case 
of  wilful  default  is  one  of  those  pointed  at.  A  Defendant  is  ordered 
to  pay  a  sum  of  money,  but  it  may  be  a  sum  which  by  his  wilful 
neglect  or  default  he  never  had  in  possession,  and  he  has  never 
been  enriched  by  it.  Then  there  is  nothing  of  that  moral  delin- 
quency which  is  involved  in  receiving  money,  and  afterwards 
disposing  of  it  in  such  a  manner  that  those  for  whom  it  was 
received  cannot  get  the  benefit  of  it ;  but  the  case  is  merely  that, 
by  carelessness  or  otherwise,  the  Defendant  has  not  duly  exerted 
himself  in  procuring  that  money  to  be  paid  which  should  have 
been  paid.  That  would  be  a  case  in  which  a  person  would  not  be 
deprived  of  the  benefit  of  the  section,  but  would  have  the  benefit 
of  the  section  to  its  fullest  extent.  So,  again,  with  regard  to  the 
word  **  control."    There  might  be  moneys  in  a  man's  control  which 
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bad  never  been  in  bis  possession — for  instance,  money  in  a  bank —       L.  0. 
and  tbe  Conrt  might  order  bim  to  pay. 

1871 

I  now  come  to  tbat  part  of  tbis  case  wbicb  creates  a  great  diffi- 


culty, and  I  feel  tbe  difficulty  to  be  insuperable.  Tbis  is  an  order  Mn>»i*ww 
made  by  tbe  Court,  tbe  balance  being  admitted  by  agreement  and  Chichxbtib. 
consent.  If  it  stood  tbere  alone,  tbere  would  be  no  difficulty ;  but 
unfortunately  tbe  order  on  tbe  face  of  it  tells  us  wbat  is  tbe  com- 
position of  tbat  balance ;  tbat  it  is  composed  of  two  sums,  neitber 
of  wbicb  is  given  to  us,  one  being  principal  and  tbe  otber  interest, 
for  wbicb  tbe  Defendant  is  accountable.  But  tbe  interest  bas 
never  been  in  bis  possession  in  any  sense  whatever.  It  may  be 
tbat  be  may  have  made  no  interest,  or  be  may  have  made  only 
2  per  cent,  upon  it,  whilst  be  has  been  charged  with  4  or  5  per  cent. 
Tbe  interest  was  not  a  sum  wbicb  we  can  say  was  ever  in  bis  pos- 
session, therefore  we  have  not  an  order  of  a  Court  of  Equity  shew- 
ing it  to  be  money  in  bis  possession,  and  directing  bim  to  pay  that 
money.  It  is  said  tbat  tbe  amounts  could  be  ascertained,  but  I 
apprehend  there  would  be  the  greatest  possible  difficulty  in  order- 
ing an  attachment  to  issue  as  to  a  sum  including  something  which 
did  not  come  within  the  exception  of  the  statute.  He  would 
be  entitled  clearly  to  the  benefit  of  the  section  as  to  so  much  of 
tbe  sum  as  was  composed  of  interest,  and  he  would  be  arrested  for 
non-payment  of  a  sum  as  to  part  of  which  he  was  entitled  to  be 
protected,  and  as  to  part  of  which  be  was  not.  Those  who  want  to 
put  the  law  in  force  against  bim  must  be  in  a  position  to  produce 
an  order  which  takes  the  case  out  of  tbe  operation  of  the  4th  section. 
It  seems  to  me  tbat  such  an  order  is  not  now  produced,  and  there- 
fore it  will  be  necessary  to  discharge  the  order  for  attaphment.  Of 
course  there  will  be  no  costs. 

Sib  W.  M.  James,  L  J. : — 

I  entirely  concur.    I  had  my  doubts  as  to  wbat  is  the  proper 
construction  of  the  Act,  but  they  have  been  entirely  removed. 

Sib  G.  Melush,  L.J. : — 
I  quite  agree  also. 

Solicitors :  Messrs.  Pilgrim  it  Phillips ;  Messrs.  Smith  dt  Co. 
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July  27. 


L.  0.  BULTEEL  v.  PLUMMER. 

and  li.  J.  J. 

1870  Residuary  Bequest — Exclusive  Appointment — Appointment  in  jmrsuance  of 

Covenant. 

A  testatrix,  having  power  to  appoint  by  will  a  certain  fund  amongst  all 
and  every  of  her  children  and  their  children,  covenanted  to  appoint  a  certain 
snm  to  one  child.  She  then,  by  her  will,  appointed  that  sum,  and  appointed 
other  parts  of  the  fand  to  certain  objects  of  the  power,  and  bequeathed  and 
appointed  all  the  estate  over  which  she  had  a  disposing  power  to  one  object 
of  the  power.    There  were  other  objects  of  the  power : — 

Eeld,  that  all  the  appointments  were  bad,  as  being  exclusive. 

Semble,  an  appointment  made  by  will,  in  parauanoe  of  a  covenant  to  appoint, 
would  not  be  invalid. 

Qumre,  whether  damages  could  be  recovered  for  breach  of  such  a  covenant. 

Decision  of  Malins^  Y.C.,  reversed. 

15  Y  an  indenture  of  settlement  made  in  1809,  a  snm  of  £4000  was 
vested  in  trustees,  upon  trusty  after  the  death  of  O.  21  Plummer 
and  Louim  Flummery  to  transfer  the  same  unto  and  amongst  all 
and  every  the  son  and  sons,  daughter  and  daughters,  of  O.  T, 
Plummer  and  Louisa  Plummer^  and  the  children  of  such  sons  and 
daughters  as  should  be  dead  leaving  issue,  as  O.  T.  Plummer  and 
L.  Plummer  should,  during  their  lives,  by  deed,  or  as  the  survivor 
should  by  will  appoint ;  and  in  default  of  appointment,  amongst  all 
and  every  the  son  and  sons,  daughter  and  daughters,  and  their 
issue  as  above-mentioned,  in  equal  shares.  There  were  five 
children  of  G^.  21  Plummer  and  Louisa  Plummer,  and  on  the 
marriage  of  Louisa  Westmacott,  who  was  one  of  them,  Louisa 
Plummer,  who  had  survived  O.  T,  Plummer,  covenanted  to  appoint 
to  her  by  will  £2500  stock.  Louisa  Plummer,  by  her  will  made  in 
1867,  appointed  a  freehold  house  (which  had  been  bought'  with 
part  of  the  funds  in  settlement)  to  her  granddaughter  Franees 
Plumm>er  ;  she  further  appointed  £2500  stock,  part  of  the  funds  of 
her  marriage  settlement,  in  trust  for  Louisa  WestmacoU,  and  a 
further  sum  of  500  stock  to  her  son  Henrtf,  and  a  further  sum  of 
£100  stock  to  her  granddaughter  Louisa  ;  and  she  appointed  and  be- 
queathed all  other  the  estate  over  which  she  had  a  disposing  power, 
and  all  her  real  and  personal  estate,  after  payment  of  debts,  &c., 
unto  her  daughter  Frances  Plummer.    She  died  in  November,  1867, 
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leaYing  other  cliildren  and  children  of  children,  who,  if  the  residuary       L.  0. 
bequest  operated  as  an  appointment,  would  take  none  of  the  settled 
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funds ;  and  the  question  was  raised,  whether  the  appointments  by 
will  were  all  void,  or  only  the  appointment  of  the  residue  of  the 
trost  fund  was  void,  if  it  operated  as  an  appointment.  PLumaat 

The  Vice-Chancellor  Malins  held  that  the  appointments  were 
good,  with  the  exception  of  the  appointment  of  the  residue,  as 
reported  (1),  where  the  instruments  are  more  folly  stated. 

Some  of  the  children,  to  whom  nothiug  was  appointed,  appealed. 

Mr.  Cotton,  Q.C.,  and  Mr.  BedweU,  for  the  Appellants : — 

The  will  is  an  exclusive  exercise  of  the  power ;  the  appointments 
are  all  bad,  and  the  fund  will  go  as  in  default  of  appointment : 
Wibon  V.  Piggott  (2).  It  is  impossible  to  distinguish  the  appoint- 
ment of  the  residue,  and  to  make  that  alone  bad  and  the  others 
good:  White  v.  Wihon  (3).  In  Yowng  v.  Lord  JToferpari (4) there 
were  several  instruments,  which  of  course  made  a  difference.  Sup- 
pose that,  instead  of  giving,  first,  specific  sums,  and  then  the  residue, 
she  had  given  the  whole  in  one  sum,  that  would  clearly  have  been 
bad.  Nor  can  it  be  held  that  the  covenant  was  an  exercise  of  the 
power;  it  is  a  personal  obligation  merely :  Thaeker  v.  Key  (5). 

Mr.  CbZa,  Q.C.,  and  Mr.  Key^  for  Fra/nces  Plummer,  to  whom  the 
freehold  house  and  the  residue  were  appointed : — 

We  do  not  contend  that  the  residuary  bequest  is  good  under  the 
power,  but  the  testatrix  could  appoint  the  house  and  the  specific 
sums,  and  the  residuary  bequest  must  be  read  as  saying,  ''All  I 
have  power  to  dispose  of  I  do  dispose  of;"  for,  as  she  had  not 
power  to  dispose  of  the  residue  of  the  trust  fund  to  one  child,  she 
could  not  have  intended  to  include  it.  If  she  had  given  the 
separate  sums  by  will  and  the  residue  by  a  codicil,  the  gifts  of  the 
separate  sums  would  clearly  have  been  good,  and  yet  a  will  and 
codicil  are  one  instrument.  In  Bowleg  v.  Bowleg  (6)  one  corrupt 
appointment  was  held  not  to  vitiate  the  others.  We  say  the 
appointments  of  the  specific  items  are  good,  and  that  the  residue 
goes  as  in  default  of  appointment 

(1)  Law  Rep.  8  Eq.  685.  (4)  13  Sim.  199,  202. 

(2)  2  Vea.  361.  (5)  Law  Rep.  8  Eq.  408. 

(3)  1  Drew.  298.  (6)  Kay,  242. 
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L.  C.  Mr.  Pear9(m,  Q^C,  and  Mr.  Lanpley,  for  Mis.  WestmaeoUf  con- 

tended that  the  specific  appointments  were  good,  and  only  the 
residuary  appointment  bad.  At  all  eyents,  the  appointment  of 
the  £2500  was  good,  for  the  corenant  was  a  defective  execution  of  the 
power,  which  was  made  complete  by  the  wilL  Uuicker  v.  Key  was 
not  a  decision  on  this  point.  There  was  no  objection  to  the  cove- 
nant to  appoint,  as  the  only  object  of  the  power  was  that  all  the 
children  should  be  provided  for:  Coventry  v.  Coveniry  (1).  In 
Beid  V.  ShergM  (2)  the  only  question  was  as  to  intention. 

LoBD  Hatheblet,  L.0.  : — 

We  are  sorry  to  be  obUged  to  differ  from  the  Vice-Chancellor  in 
the  conclusion  at  which  he  has  arrived.  The  statute  (11  Geo.  4 
and  1  Will.  4,  c.  46)  requires  a  share,  however  small,  to  be  given 
to  each  of  the  objects  of  the  power.  I  do  not  pause  to  inquire 
into  the  reason  for  making  that  provision.  I  suppose  it  was  con- 
sidered that  by  insisting  upon  a  share,  however  small,  being  given 
to  every  one,  the  attention  of  the  donee  of  the  power  to  all  the 
objects  would  be  secured. 

The  question  is,  whether  the  testatrix  has,  in  fact,  given  some- 
thing to  every  object  of  the  power,  or  has  left  anything  undisposed 
of  which  would  answer  the  purpose  of  the  power  equally  well  by 
going  amongst  all  the  objects  in  default  of  appointment.  I  am 
bound  to  say  that  I  cannot  come  to  the  conclusion  to  which  the 
Vice-Chancellor  has  come  upon  that  subject  I  do  not  think,  on 
reading  his  judgment,  that  there  is  any  difference  between  his 
views  and  my  own  as  to  what  is  the  effect  of  the  gifts.  He  does  not 
doubt  that  this  residue  means  the  residue  of  what  she  had  power 
to  dispose  of  under  the  settlement.  She  has  given  that  residue 
to  one  of  the  objects  of  the  power,  and  has  omitted  giving  anything 
to  some  of  those  who  were  among  the  objects  of  the  power. 

The  Vice-Chancellor  considered  that  the  first  gifts  would  stand 
good,  and  that  the  last  gift  was  invalid  ;  but  it  seems  to  me  that 
the  gift  of  residue  is  as  specific  as  the  gift  of  any  other  portion  of 
the  fund. 

I  cannot  conceive  how  we  are  to  separate  the  last  gift  because  it 

(1)  2  P.  Wms.  222.  (2)  10  Yes.  370. 
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happens  to  be  the  last,  and  how  we  can  say  any  otherwise  than       !•.  O. 
that  she  has  taken  the  whole  fond  and  has  disposed  of  it ;  but  in 
so  disposing  of  it  she  has  omitted  some  objects  of  the  power. 

I  think  the  cases  that  have  been  cited  have  really  no  reference 
to  the  matter.  It  is  not  a  question  whether  the  appointments  are  ^^''"'■b* 
made  by  two  separate  deeds  or  by  one,  but  whether  any  difierence 
can  be  made  between  them.  If,  as  in  seTeral  of  the  cases  referred 
to  by  the  Yice-Chanoellory  an  appointment  of  part  has  been 
made,  which  is  perfectly  good,  and  there  is  left  residue  enough 
to  give  something  to  all  the  other  objects  of  the  power,  then 
a  gift  made  by  deed  to  others  may  be  perfectly  good,  and  the 
appointor  may  go  on  mitil  he  comes  to  the  last,  which  may  be  bad. 
The  others  are  perfectly  good,  and  are  not  made  bad  becaose  there 
is  a  bad  disposition  of  the  rest  of  the  fond.  But  this  is  an  instru- 
ment which  at  once  takes  effect  as  to  all  the  objects ;  the  whole 
fund  is  given  to  the  several  objects  mentioned,  one  of  whom  is  the 
last.  It  appears  to  me  that  it  would  be  impossible  for  us,  on  any 
collocation  of  the  persons,  to  say  that  because  she  has  last  named 
one  particular  person,  therefore  all  the  other  appointments  are 
good ;  and  this  one  being  void,  the  rest  are  to  stand. 

The  only  point  that  appeared  to  me  at  all  arguable,  but  which 
nobody  seemed  particularly  desirous  to  aigue,  was  this :  whether  it 
was  possible  to  say  that,  under  the  peculiar  circumstances  of  the 
gift  of  the  £2500  to  the  married  daughter,  that  gift  was  void ;  the 
effect  of  which  would  be  to  make  the  other  gifts  good.  But  I  think 
it  would  be  a  very  forced  application  of  the  doctrine  as  to  appoint- 
ments if  this  were  held  bad.  It  is  true  that  there  is  something  like 
an  improper  exercise  of  the  power,  as^  of  course,  she  tries  to  exone- 
rate her  own  estate.  A  question  farther  arises,  whether  this  was  a 
good  covenant  on  which  damages  could  be  recovered,  as  to  which  I 
desire  to  say  nothing ;  but  I  think  that  to  hold  such  an  appoint- 
ment bad  as  a  device  would  be  to  strain  the  doctrine  as  to 
improper  appointments  too  far.  The  testatrix  did  not  wish  to  get 
any  benefit  for  herself  and  I  think  that  she  was  not  prevented 
from  appointing  the  £2500. 

But  as  we  have  come  to  the  conclusion  that  the  whole  of  the 
appointments  are  bad,  that  question  does  not  arise,  unless  it  could 
be  said  that  Mrs.  WerimaeoU  stands  in  a  better  position  by  virtue 

Vol.  VI.  Q  1 
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L.  G.       of  the  deed ;  but  tlik  is  a  specific  appointment  by  will^  and  she 
stands  like  all  the  rest,  a  common  appointee  under  the  will.    All 

,^yw        the  aj^intees  under  the  will  must  take  their  several  shares  npon 
BuLTKEL     ^yg  constmction  of  the  will,  and  aft^  all  the  shares  appointed  by 
PLtnonB.    the  win  were  handed  over,  some  of  the  objects  would  be  left  out ; 
and,  oonsequenliy,  the  whole  disposition  fistils. 

It  was  suggested  by  the  Lord  Justice,  and  has  been  pressed  in 
argument,  that  this  gift  of  the  residue  is  not  a  disposition  under 
the  power,  because  the  testatrix  could  not  make  such  a  disposition. 
But,  on  consideration,  that  cannot  be  sound.  The  testatrix  recites 
the  power  and  speaks  of  it,  and  if  the  other  objects  had  been  well 
provided  for  there  could  have  been  no  doubt,  upon  the  constmction 
of  the  residuary  bequest,  that  it  would  include  the  unappointed 
residue.  The  consequence  is,  that  nothing  is  left  to  the  other 
children,  and  all  the  gifts  fail. 

Sib  W.  M.  James,  L.J. : — 

I  am  of  the  same  opinion.  The  Vice-Ohancellor,  referring  to 
Tounff  V.  Lord  WaterparJc(l),  said,  that  it  does  not  depend  upon 
whether  the  appointments  were  by  different  instruments,  but  de- 
pends upon  whether  it  cannot,  by  a  reasonable  construction,  be 
made  to  amount  to  the  same  thing.  I  am  bound  to  say  that  it  does 
appear  to  me  to  be,  not  construction,  but  destruction,  to  strike  out 
one  part  of  the  will,  and  so  arrive  at  the  conclusion  that  part  is 
bad  and  part  is  good.  The  effect  of  that  may  be  to  frustrate  the 
whole  intention;  and  the  question  is,  whether  it  will  be  so 
absolutely  frustrated,  or  frustrated  as  to  part  only,  and  whether 
this  Court  has  any  jurisdiction  to  frustrate  an  intention  in  part  or 
in  whole.  It  depends  upon  the  will,  and  upon  what  is  the  true 
construction  of  the  wilL  The  Yice-Chancellor  says,  in  substance, 
*'  If  I  can  carry  the  leading  intention  into  effect,  is  it  not  better 
that  I  should  hold  that  one  part  is  good,  than  that  the  whole  is 
bad  r'  I  do  not  know  whether  there  was  a  leading  intention  to 
give  more  to  one  than  to  the  other ;  whether  there  was  any  lead- 
ing intention  to  give  £2500  to  Mrs.  Werimaeotf  any  more  than 
a  leading  intention  to  give  all  the  residue  to  Mrs.  Plwnmer; 
and  certainly  it  would  not  be  carrying  into  effect  the  intention 

(1)  18  Sim.  199. 
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of  the  testatrix  to  sdve  Mrs.  Wedmacctt  £2500  and  a  share  of       L.c. 
the  residue,  the  appointment  of  which  would  be  void  under  the  '  ' 

declaration  of  the  Yice-Chancellor.    He  says  it  is  no  doubt  good        ^y^ 
down  to  a  particular  point,  and  would  have  been  good  if  it  had     Bulteei, 
stopped  there.     That  would  be  true  of  nearly  every  exclusive     Pluioiek. 
appointment    I  confess  I  cannot  see  why  you  should  stop  there 
4iny  more  than  you  should  stop  if  all  the  gifts  had  been  given 
in  sums  by  one  clause.     It  appears  to  me,  therefore,  that  up 
to  that  point  the  conclusion  of  the  Yice-Chancellor  is  not  to  be 
sustained. 

During  the  first  part  of  the  argument  I  was  very  much  disposed 
to  decide  upon  the  construction  of  the  words  ''all  the  other  real 
or  personal  estate,"  but  I  think  one  must  construe  the  clause  as  if 
there  were  no  rule  of  law  violated.  It  would  never  do  for  the 
Court  to  be  construing  a  thing  one  way  where  there  is  no  rule  of 
law  violated,  and  another  way  if  there  were  such  a  violation.  I 
think  the  proper  course  is  to  construe  it  in  exactly  the  same  way  as 
if  this  had  been  an  exclusive  power.  If  so,  there  can  be  no  doubt, 
in  my  mind,  that  this  residuary  clause  would  have  carried  the 
whole. 

Solicitors:    Messrs.    BennoUs;    Messrs.    Lanffley   it    Qibbon; 
Messrs.  Pooh  it  Hughes;  Messrs.  Decme  it  Chubb. 
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.^^^        Easement — Unity  tf  Ovmership — Artificial  Watercourse — Continuous  Easement 

Nov.  24 ;  — Easement  of  Necessity — Carnage  or  Footway, 

Dee.  15. 19 ;  • 

lg72  ^  the  year  1860  the  owner  of  properties  A.  and  B,  made  a  drain  from  a 

"^r^  tank  on  property  B.  to  a  lower  tank  on  the  same  property,  and  laid  pipes 

Jan,  16.  f,.Qjjj  ^Q  lower  tank  to  cattle-sheds  on  property  A.  for  the  purpose  of  supply- 

ing them  with  water,  and  they  were  so  supplied  till  1863,  when  the  owner 
sold  property  A,  to  the  Plaintiff,  with  all  waters,  watercourses,  &c.,  to  ih» 
same  hereditaments  and  premises  helonging  or  appertaining,  or  with  the 
same  or  any  part  thereof,  held,  used,  enjoyed,  or  reputed  as  part  thereof,  or 
as  appurtenant  thereto.  The  Plaintiff  had  the  use  of  the  water  after  his 
conveyance,  until  the  Defendant,  a  subsequent  purchaser  of  property  B^ 
stopped  it : — 

ffeld  (reversing  the  decision  of  the  Master  of  the  Rolls),  that  the  water- 
course was  a  continuous  easement  necessary  for  the  use  of  property  A.,  and 
would  have  passed  by  implication ;  that  the  Plaintiff  was  entitled  to  the  use 
of  the  water  on  the  conveyance  of  that  property  without  any  words  of  grant ; 
and  that^  supposing  it  only  convenient  and  not  necessary,  the  general  words 
were  sufiBcient  to  pass  it : 

Eeldf  further,  that  the  right  was  to  have  the  accustomed  flow  of  water 
through  the  pipes,  without  regard  to  the  purpose  for  which  the  Plaintiff  used^ 
it ;  and  that  the  rights  therefore,  was  not  lost  by  his  erecting  cottages  instead 
of  cattle-sheds. 

Pyer  v.  Carter  (I)  approved. 

Dicta  in  Suffidd  v.  Brown  (2)  questioned. 

Sevnble^  if  the  owner  of  a  house  and  land  makes  a  formed  road  over  th& 
land  for  the  apparent  use  of  the  house,  and  conveys  the  house  separately 
from  the  land,  with  the  ordinary  general  words,  a  right  of  way  over  the  road 
will  pass. 

The  conveyance  to  the  Plaintiff  granted  to  him  a  right  of  way  through  the 
gateway  of  the  vendor  (which  opened  into  a  close  afterwards  bought  by  the 
Defendant),  to  a  wicket-gate  to  be  erected  by  the  Plaintiff  at  a  given  point 
into  a  piece  of  garden  ground,  part  of  the  premises  purchased  by  the  Plaintiff. 
The  Plaintiff  built  a  cart-shed  on  this  piece  of  garden  ground  close  to  th& 
point  where  the  wicket-gate  was  to  be,  and  claimed  a  right  of  carriageway 
to  it : — 

Eeld^  by  the  Master  of  the  Rolls,  that  the  Plaintiff  was  not  confined  to  a 
right  of  footway,  but  was  entitled  to  a  right  of  way  for  all  purposes. 

xHIS  was  an  appeal  by  the  Plaintiff  from  a  decree  of  the  Master 
of  the  Bolls,  so  far  as  it  dismissed  part  of  his  bill.  The  suit  was 
brought  to  maintain  an  alleged  right  of  way  by  the  Plaintiff  over 

(1)  1  H.  &  N.  916.  (2)  12  W.  R.  356. 
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the  Defendant's  premises  to  the  Plaintiff's  premises^  and  an  alleged       L.  JJ. 
right  to  the  nnintermpted  flow  of  water  along  an  artificial  water-        1870 
course  through  the  Defendant's  premises  to  the  Plaintiff's.    The      Watxb 
Master  of  the  Bolls  decided  in  fevour  of  the  Plaintiff  respecting      js^ij, 
the  right  of  way,  but  dismissed  so  much  of  the  bill  as  related  to       -— * 
the  watercourse,  and  gaye  neither  party  the  costs  of  suit. 

The  Plaintiff  and  the  Defendant  were  the  owners  and  occupiers 
of  two  adjoining  properties,  which,  up  to  January,  1863,  belonged 
to  a  single  owner ;  but  on  the  10th  of  January,  1863,  John  Chraham 
Foley,  the  then  owner  of  the  two  properties,  conveyed  to  the  Plaintiff 
the  premises  in  respect  of  which  the  easements  were  claimed,  which 
then  consisted  of  a  cottage  residence  and  a  large  number  of  stalls 
for  feeding  cattle,  with  a  yard  and  outbuildings  belonging  thereto, 
and  a  few  acres  of  land.  The]  premises  were  conveyed,  together 
^dth  (amongst  other  general  words)  '^  all  roads,  ways  (and  particu- 
larly a  right  of  way  through  the  gateway  of  the  said  /.  O,  Fdey^ 
which  opens  into  [here  was  described  one  of  the  closes  of  the 
vendor,  which  had  since  become  the  property  of  the  Defendant]  to 
a  >vicket-gate  to  be  erected  by  the  said  0.  Watts,  leading  into  the 
hereinbefore  described  piece  or  part  of  garden  ground  [part  of  the 
premises  conveyed],  wjiich  gate  and  wicket-gate  are  shewn  in  the 
plan  by  the  letters  A  and  B),  waters,  watercourses,  rights,  privi- 
leges, advantages,  and  appurtenances  whatsoever  to  the  same 
hereditaments  and  premises  belonging  or  appertaining,  or  with  the 
same  or  any  part  thereof,  held,  used,  enjoyed,  or  reputed  as  part 
thereof  or  appurtenant  thereto." 

On  the  11th  of  June,  1863,  Foley  conveyed  to  one  Collins  the 
property  over  which  the  easements  were  claimed.     The  Defendant  > 

purchased  in  1868  from  Collins. 

A  small  natural  stream  flowed  from  the  Defendant's  premises 
to  the  Plaintiff's  premises,  and  at  the  time  of  the  conveyance  to 
the  Plaintiff  there  was  near  to  the  house  purchased  by  the  De- 
fendant, and  on  the  ground  purchased,  a  tank  which  stopped  the 
natural  flow  of  the  water,  and  an  artificial  drain  or  culvert  into 
which  the  water  flowed  from  the  tank  through  a  considerable 
distance  to  another  tank  also  in  the  property  purchased  by  the 
Defendant,  and  from  that  tank  there  were  two  pipes  which  con- 
ducted the  water  to  the  yard  of  the  Plaintiff's  cattle-sheds,  where 
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L.  JJ. '  it  could  be  used  by  the  occupier  of  the  Plaintiff's  premises  for  any 
1870  purpose  that  he  required  This  artificial  watercourse  was  originally 
^Wmotb  made  for  the  express  purpose  of  supplying  the  cattle-sheds  with 
water,  and  was  made  by  the  owner  of  both  properties.  According 
to  sereral  of  the  witnesses  it  was  not  originally  supplied  with 
water  from  the  upper  tank,  but  from  a  lower  part  of  the  stream- 
It  was  admitted,  however,  that  as  early  as  the  year  1860  the 
eonnection  was  formed  between  the  upper  tank  and  the  drain 
which  conducted  the  water  to  the  lower  tank,  and  that  from  that 
time  the  lower  tank  was  ezdusively  supplied  with  water  from  the 
upper  tank.  Water  was  thus  obtained  much  more  pure  than  if  it 
was  taken  from  the  stream  after  it  had  entered  the  Plaintiff's 
land. 

It  was  alleged  by  the  Defendant  that  the  Plaintiff  having,  after 
he  purchased  his  own  property,  become  in  the  year  1864  tenant 
of  the  property  now  belonging  to  the  Defendant,  had  altered  the 
upper  tank  by  making  a  hole  in  its  lower  side,  and  placing  an 
iron  hatch  over  the  hole,  and  that  the  effect  of  this  was  to  raise 
the  water  in  the  tank,  and  to  increase  the  flow  of  the  water  through 
the  artificial  watercourse.  The  Court,  however,  came  to  the  con* 
elusion,  upon  the  evidence,  that  before^the  iron  hatch  was  placed  on 
the  tank  there  had  been  a  wooden  hatch,  or  some  wooden  con- 
trivance, which  practically  served  the  purpose  of  raising  the  water 
in  the  tank,  so  as  to  cause  it  to  flow  freely  down  the  artificial 
watercourse  to  the  lower  tank,  and  that  the  Plaintiff  was  not 
proved  to  have  made  any  such  alteration  in  the  watercourse  as 
could  affect  any  right  to  the  water  he  might  otherwise  have. 

The  cattle-sheds  no  longer  existed  on  the  Plaintiff's  land,  their 
place  being  occupied  by  cottages,  and  the  water  being  used  by  the 
tenants  for  domestic  purposes. 

As  regards  the  right  of  way,  the  position  of  the  points  A  and  B^ 
which  were  distant  only  a  few  yards  from  each  other,  was  not  in 
dispute.  The  gate  A  was  a  gate  which  would  admit  carriages. 
The  Plaintiff,  for  some  time  after  his  purchase,  was  the  tenant  of 
the  property  subsequently  purchased  by  the  Defendant.  He  did 
not  erect  a  wicket-gate  at  J?,  but  erected  a  cart'^hed  on  that  part 
of  the  piece  of  garden  ground  which  was  nearest  to  the  point  B, 
and  used  the  space  between  A  and  JS  as  a  way  for  bringing  carts 
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to  it.  The  Defendant  obstracted  this  way^  allying  that  the  right 
granted  to  the  Plaintiff  by  his  canveyance  was  only  a  right  of 
footway. 

The  Plaintiff  filed  his  bill  to  establish  his  right  to  the  use  of  the 
water,  and  to  a  carriageway  fh)m  A  to  B,  and  for  an  injunction 
to  restrain  the  Defendant  from  interfering  with  those  rights.  The 
Master  of  the  Bolls  held  that  the  Plaintiff  had  shewn  aright  to  the 
carriageway,  but  dismissed  the  bill  so  far  as  related  to  the  right 
of  water  (1). 


L.  JJ. 

1870 


Watto 
Ebuok. 


(1)  At  the  hearing  before  the  Master 
of  the  Bollfiy  the  folbwing  cues  were 
referred  to  as  to  the  right  of  way: 
Mian  y.  Oomme  (11  Ad.  &  E.  759) ; 
Bennin^  v.  Burnet  (8  Ex.  187) ;  Ive- 
mm  y.  Moore  (3  Ld.  Baynu  291); 
l^tuU  y.  Olenieter  (16  C.  B.  (N.S.) 
81) ;  Lawton  y.  Ward  (1  Ld.  Baym. 
75);  WiQiama  y.  James  (Law  Bep. 
2  C.  P.  577) ;  BaUard  y.  Dymn  (I 
Taunt.  279) ;  Jaekeon  y.  Stacey  (Holt, 
N.  P.  a  455). 

1870.  April  25. 

LOBD  BOMILLT : — 

In  this  case  I  was  desirous  of  reading 
the  eyidenoe,  bat  in  my  opinion  the 
case  is  a  yery  clear  one.  The  question 
arises  in  this  way :  The  Plaintiff  bought 
a  certain  property  from  a  person  under 
whom  the  Defendant  claims  afterwards, 
and  he  claims  a  right  to  water  and  a 
right  of  way.  The  right  to  water,  when 
one  understands  the  facts  of  the  case,  is 
clearly  disproyed.  The  water  does  not 
come  upon  his  land  except  by  a  pipe 
which  was  placed  for  that  purpose,  and 
which  was  made  by  the  owner  when  he 
was  joint  owner  of  both  properties ;  and 
thus  the  case  is  exactly  within  the  deci- 
sion which  I  came  to  in  Thmnmm  y. 
Walerlow  (Law  Bep.  6  £q.  86),  and 
which  has  subsequently  been  appioyed 
by  the  Ck)urt  of  Exchequer  in  Latiff^ 
ley  y.  JBdmmond  (Law  Bep.  3  Ex. 
161);  there  being  only  six  years,  or 


rather  less  than  six  years,  since  he  has 
had  the  use  of  the  water.  It  is  quite 
clear  that  he  can  haye  no  right  to  it 
under  those  circumstances,  and  that  the 
Defendant  has  an  absolute  right  to  put 
an  end  to  it  wheneyer  he  pleasea  It 
would  haye  required  some  especial 
grant  in  express  words  to  haye  giyen 
him  this  right,  and  it  was  well  ob- 
seryed  in  the  argument,  that  where  an 
express  right  was  wanted  and  giyen, 
the  parties  were  well  competent  to  giye 
it,  for  with  respect  to  the  matter  <rf  the 
right  of  way,  the  deed  gives  it  in  ex- 
press words,  and  expressly  states  what 
the  right  of  way  is  which  he  is  to  be 
entitled  to.  I  am  of  opiniou,  therefore, 
that  so  fiEur  as  relates  to  the  right  to  the 
water,  the  biU  must  be  dismissed. 

With  respect  to  the  right  of  way, 
although  the  question  upon  the  authori- 
ties is  certainly  a  yery  difficult  one,  and 
it  is  difficult  to  reconcile  all  the  cases 
upon  the  subject,  I  am  of  opinion  that 
the  Phuntiff  has  made  out  his  case  to  a 
right  of  way.  The  right  of  way  is  a 
right  really,  as  far  as  I  can  make  out,  of 
something  like  ten  yards — ^not  more. 
By  the  deed  there  is  an  express  grant  of 
a  right  of  way  through  the  gate  into  the 
field  to  the  wicket-gate  to  be  made  in 
his  garden.  The  wicket-gate  has  not 
been  made  in  his  garden,  but  instead  of 
making  a  widcet-gate  (all  persons  agree 
where  the  place  was  to  be),  he  has  put 
up  a  cart-shed,  and  he  has  taken  carta 
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The  Plaintiff  appealed. 

Mr.  Amphlett,  Q.C.,  and  Mr.  T,  A.  Boberts^  for  the  Appellant : — 

The  watercourse  was  made  for  the  use  of  that  part  of  the  pro- 
perty which  was  afterwards  sold  to  the  Plaintiff,  not  for  the  con- 
venience of  that  part  which  now  belongs  to  the  Defendant.  The 
Master  of  the  Bolls  observed  on  the  circumstance  that  the  right  of 
way  was  expressly  granted — the  right  of  water  not ;  but  the  obvious 
answer  is,  that  the  way  was  a  new  creation.  His  Lordship  thought 
that  the  case  was  governed  by  Thomson  v.  WcUerlow  (1),  which  was 
approved  in  Langley  v.  Hammond  (2),  but  those  were  not  cases  of 
a  continuous  easement.  Wardh  v.  BroeMehurd  (3)  is  very  similar 
to  the  present  case.  Suffidd  v.  Brown  (4)  is  in  our  favour,  for 
Lord  Westbury,  in  his  observations  on  Pyer  v.  Carter  (5),  considers 
the  priority  of  conveyance  material,  and  our  conveyance  is  the  first. 

[The  Lord  Justice  Mellish  :— I  think  that  the  order  of  the 


into  this  cart-shed.  Now  there  is 
nothing  in  the  grant  of  the  right  of 
way  to  limit  it  to  a  right  of  way  on 
foot,  or  to  a  honae,  or  to  prevent  him 
from  driving  a  cart  or  a  carriage  there. 
And,  in  fact,  by  the  argument  it  is  ad- 
mitted, that  if  it  was  for  the  purpose  of 
going  merely  to  the  wicket-gate  in  the 
garden,  then  it  would  be  fit  and  proper 
to  use  a  cart;  but  that  you  must  not 
use  it  for  another  and  a  different  pur- 
pose ;  and  that  the  moment  you  do  not 
use  this  close  as  a  garden  then  you  lose 
the  right  of  way.  That  you  are  to  read 
this  as  a  grant  of  a  right  of  way  to  the 
wicket-gate  to  be  made  going  into  the 
garden  so  long  as,  and  no  longer,  than 
the  said  close  shall  be  continued  to  be 
used  as  a  garden.  I  am  of  opinion  that 
that  is  not  to  be  found  in  the  cases  that 
are  decided  upon  this  subject,  al- 
though I  admit  that  they  are  very  diffi- 
cult to  reconcile ;  and  Mr.  Oah^  in  his 
very  useful  book  upon  the  subject,  seems 
to  have  found  a  very  great  difficulty 
about  it  himself,  for  he  does  not  pretend 
to  be  able  to  reconcile  all  the  cases,  but 


suggests  very  much  that  it  must  depend 
upon  this,  whether  the  burden  is  more 
onerous  than  that  which  was  originally 
intended.  That  is  an  extremely  thin 
distinction,  and  is  also  one  to  which  it 
would  be  extremely  difficult  to  give 
effect  It  is  very  difficult  to  say 
whether  one  burden  would  be  more 
onerous  than  another  with  respect  to  a 
right  of  way. 

I  am  of  opinion,  on  the  construction 
of  this  deed,  that  this  is  meant  to  give 
the  Plaintiff  a  right  of  way  for  all  pur- 
poses up  to  that  particular  point. 
Therefore  I  am  of  opinion  that  he  is 
entitled  to  that,  and  I  will,  if  he  wishes 
it,  make  a  declaration  to  that  effect  I 
shall  dismiss  the  bill  as  to  the  rest,  and 
give  no  costs.  It  is  a  squabble  between 
two  neighbours  who  ought  to  have 
settled  it  between  themselves.  They 
are  both  right  and  both  wrong. 

(1)  Law  Rep.  6  Eq.  36. 

(2)  Ibid.  3  Ex.  161. 

(3)  1  E.  &  E.  1058, 1065. 

(4)  12  W.  B.  356. 

(5)  1  H.  (fe  N.  916. 
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two  conveyances  in  point  of  date  is  immaterial)  and  that  Fyer  v.        L.  Jj. 
Carier  (1)  is  good  sense  and  good  law.    Most  of  the  Common  Law        1870 
Jndges  have  not  approved  of  Lord  Wedhurys  observations  on  it.  Watts 

The  LoBD  Justice  James  : — I  also  am  satisfied  with  the  deci-      Kelsoh. 
sion  in  Pt/er  v.  Carter,'] 

Pdden  v.  Bastard  (2)  and  WortJiingUm  v.  GUmson  (3)  shew  that 
a  continuous  easement  over  another  property  of  the  grantor  will 
pass  without  express  words,  where  a  discontinuous  one  would  not, 
if  such  easement  is  necessary  to  the  enjoyment  of  the  property  con- 
veyed. Ewart  V.  Cochrane  (4)  and  Hinehcliffe  v.  Earl  Kinnotd  (5) 
shew  what  is  meant  by  "  necessary."  The  observations  in  Suffieid  v. 
Brawn  (6)  shew  that  Lord  WMury  would  have  decided  this  case  in 
our  favour,  on  the  ground  that  a  grantor  cannot  derogate  from  his 
own  grant.  I  do  not  dispute  the  decision  in  Thomson  v.  Waterloo  (7), 
but  it  does  not  affect  us.  Nicholas  v.  Chamberlain  (8)  is  identical  . 
with  this  case. 

The  LoBD  Justice  James  : — Thomson  v.  Waierhw  comes  to  little 
more  than  this :  Ton  have  a  way  from  the  high  road  to  your  house, 
a  way  from  the  house  to  your  garden,  from  your  garden  to  your 
orchard,  and  from  your  orchard  into  your  field,  to  which  there  is 
another  approach.  Nobody  could  say  that  a  person  who  bought 
the  field  from  you  would  have  a  right  to  use  the  way  through  your 
house,  garden,  and  orchard. 

Mr.  Southgaie^  Q-0.,  and  Mr.  W.  Barber ^  for  the  Defendant : —  » 

The  watercourse  was  used  for  supplying  cattle-sheds  at  the  time 
of  the  conveyance,  and  the  Plaintiff  can  only  claim  what  was  then 
enjoyed. 

[The  LoBD  Justice  Melltsh  : — Is  not  Wardle  v.  BrocTdehursl  (9) 
against  you  on  that  ? 

The  LoBD  Justice  James  : — What  difference  does  it  make  to 
yon  that  the  water  is  used  for  a  different  purpose  ?] 

In  Wardle  v.  BrocTdehwrst  the  easement  was  apparent.     Thomr 

(1)  1  H.  &  N.  916.  (5)  5  Bing.  iJ.  C.  1. 

(2)  Law  Bep.  1  Q.  B.  166.  (6)  12  W.  B.  356. 

(3)  2  E.  &  E.  618.  (7)  Law  Bcp.  6  Eq.  36. 

(4)  4  Macq.  117.  (8)  Cro.  Jac.  121. 

(9)  1  E.  &  E.  1058. 


V. 


172  CHANGEBT  APPEALS.  [L.  JEL 

L»  JJ.  son  T.  Walerlaw(l)  and  Langley  v.  Hammond  (2)  govern  the  pre- 
1870  sent  case,  the  right  chiimed  not  having  existed  before  the  unity  of 
Watxb  possession,  "which  makes  a  material  difference.  We  contend  that»  in 
order  to  make  Fyer  v.  Carter  (3)  applicable,  the  easement  must  be 
one  necessary  to  the  enjoyment  of  the  dominant  tenement.  Here 
there  is  no  necessity,  as  there  is  a  natural  stream  on  the  Plaintiff's 
lands.  The  right  claimed  here  is  very  like  the  right  to  use  a 
pump,  which  was  held  not  to  pass  in  Polden  v.  Bastard  (4). 
Bussdl  V.  Harford  (5)  is  against  the  Plaintiff.  The  question  of 
implied  grants  is  treated  of  in  Odle  on  Easements  (6),  and  the  rule 
deduced  from  the  cases  is  against  the  passing  of  the  right  here : 
Pheysetf  v.  Vieary  (7);  Hinchdiffe  v.  Earl  Kinnovi  (8).  In 
Pearson  v.  Spencer  (9)  the  decision  in  Pyer  v.  Carter  is  spoken  of  as 
a  strange  decision.  In  Nicholas  v.  Chamberlain  (10)  the  facts  are 
not  stated,  and  it  is  therefore  of  little  value.  There  are  here  no 
express  words  of  grant,  and  this  right  cannot  pass  under  the 
general  words,  for  it  was  not  a  right,  nor  was  it  appurtenant: 
Barlow  t.  Bhodes  (11).  In  Plant  v.  James  (12)  the  easement 
existed  before  the  unity  of  possession. 

[The  Lord  Justice  James  : — Can  that  make  any  difference  ?] 

The  case  is  similar  to  Thomson  v.  Waierlow.  What  difference 
can  there  be  between  a  right  of  way  and  a  right  to  water? 

The  LoBD  Justice  Mellish: — ^When  a  man  walks  over  his 
own  land  in  a  particular  direction  he  is  not  using  anything,  he  is 
merely  going  where  he  pleases  on  his  own  property ;  but  when 
there  is  a  structure  erected  for  a  purpose  connected  with  a  certain 
part  of  his  property,  the  case  is  quite  different  I  am  not  satisfied 
that  if  a  man  construct  a  paved  road  over  one  of  his  fields  to  his 
house,  solely  with  a  view  to  the  convenient  occupation  of  the  house, 
a  right  to  use  that  road  would  not  pass  if  he  sold  the  house 
separately  from  the  field. 

(1)  Law  Rep.  6  Eq.  36.  (6)  4th  Ei  pp.  85, 114,  n. 

(2)  Ibid.  3  Ex.  161.  (7)  16  M.  &  W.  484. 

(3)  1  H.  &  N.  916.  (8)  5  Bing.  N.  C.  1. 

(4)  4  B.  &  S.  258 ;  Law  Bep.  (9)  3  B.  &  S.  761,  762. 
1  Q.  B.  156.                                                     (10)  Cro.  Jac  121. 

(5)  Law  Rep.  2  £q.  507.  (11)  1  G.  A;  M.  439. 

(12)  5  B.  &  Ad.  791. 
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Mr.  Amphlett^  in  reply : —  L.  Jj. 

In  Thomson  ?.  Waterlow  (1)  and  Langley  v.  Hammond  (2)  there       ^JJ 

iras  no  made  road.    Suppose  a  road  made  to  a  housei  and  running  WArre 
for  a  short  distance  over  other  land  of  the  owner:  if  the  owner 
sells  the  honse,  can  he  stop  the  purchaser  from  using  the  road  ? 


«. 


Jan.  16.    The  judgment  of  the  Court  was  delivered  by  i87l 

Sib  G.  MEIJJSH,  It  J.,  who,  after  stating  the  &cts  as  to  the 
watercourse^  continued : — 

The  real  question  to  be  determined  is :  Did  the  indenture  of  the 
lOfh  of  January,  1863,  conyey  to  the  Plaintiff  any  right  to  the 
benefit  of  the  artificial  watercourse  above  described  ?  The  Master 
of  the  BdUs  has  held,  on  the  authority  oi  Thomson  v.  Waterlouf 
and  Langlejf  v.  Eammond^  that,  because  [the  artificial  water- 
course  was  first  made  and  begun  by  a  person  who  was  owner  of 
both  properties^  and  had  no  prior  existence  at  a  time  when  the 
properties  were  separately  owned,  the  general  words  in  the  con« 
veyance  were  not  sufScient  to  pass  the  right.  Thomson  v.  Waierlow 
and  Langley  v.  Sammond  were  both  cases  of  rights  of  way,  and 
we  cannot  but  think  that,  in  the  decision  of  the  Master  of  the 
Bolls,  the  well-established  distinction  between  easements,  like 
lights  of  way,  which  are  only  used  from  time  to  time,  and  what  are 
called  continuous  easements,  has  been  ov^looked.  In  Polden  v. 
Bastoftl  (3),  Chief  Justice  JSr20,  delivering  the  unanimous  judgment 
of  the  Exdhiequer  Chamber,  says :  ''There  is  a  distinction  between 
easements  such  as  a  right  of  way,  or  easements  used  from  time  to 
time,  and  easements  of  necessity,  or  continuous  easements.  The 
cases  recognise  this  distinction,  and  it  is  clear  law  that  upon  a 
severance  of  tenements  easements  used  as  of  necessity,  or  in  their 
nature  continuous,  will  pass  by  implication  of  law,  without  any 
words  of  grant ;  but  with  r^ard  to  easements  which  are  used  from 
time  to  time  only,  they  do  not  pass,  unless  the  owner  by  appro- 
priate language  shews  an  intention  that  they  should  pass." 

We  are  clearly  of  opinion  that  the  easement  in  the  present  case 

(1)  Law  Bep.  6  Eq.  86.  (2)  Law  Bep.  8  Ex.  161. 

(3)  Law  Bep.  1  Q.  B.  156, 161. 
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• 

L.  JJ.       was  in  its  nature  continuons.    There  was  an  actual  constructiou  on 

1871        the  servient  tenement  extending  to  the  dominant  tenement  by 

W^inn      which  water  was  continuously  brought  through  the  serTient  tene- 

ji^ios.     ii^ent  to  the  dominant  tenement  for  the  use  of  the  occupier  of  the 

dominant  tenement    According  to  the  rule,  as  laid  down  by  Chief 

Justice  Erie,  the  right  to  such  an  easement  as  the  one  in  question 
would  pass  by  implication  of  law  without  any  words  of  grant,  and 
we  think  that  this  is  the  correct  rule ;  but  if  words  of  grant  are 
necessary,  we  also  think  that  the  general  words  in  this  case  are 
amply  sufficient  to  pass  the  easement  It  was  a  watercourse  with 
the  premises  at  the  time  of  the  conveyance  used  and  enjoyed.  We 
may  also  observe  that,  in  Langley  v.  Hammond  (1),  Baron  Bramn 
well  expressed  an  opinion,  in  which  we  concur,  that  even  in  the 
case  of  a  right  of  way,  if  there  was  a  formed  road  made  over  the 
alleged  servient  tenement,  to  and  for  the  apparent  use  of  the 
dominant  tenement,  a  right  of  way  over  such  road  might  pass  by 
a  conveyance  of  the  dominant  tenement  with  the  ordinary  general 
words.  We  do  not  think  it  necessary  to  go  through  the  large 
number  of  cases  cited  in  the  argument,  and  it  will  be  sufficient  to 
refer  to  two  or  three  of  them. 

In  the  old  case  of  Nicholas  v.  Chamberlain  (2)  it  was  held  by  aU 
the  Courts  upon  demurrer,  that  if  one  erects  a  house,  and  builds  a 
conduit  thereto  in  another  part  of  his  land,  and  conveys  water  by 
pipes  to  the  house,  and  afterwards  sells  the  house  with  the 
appurtenances,  excepting  the  land,  or  sells  the  land  to  another, 
reserving  to  himself  the  house,  the  conduits  and  pipes  pass  with 
the  house,  because  they  are  necessary  and  quasi  appendant  thereto. 
This  case  has  always  been  cited  with  approval,  and  is  identical,  not 
only  in  principle,  but  in  its  actual  facts,  with  the  case  now  before 
us.  It  was  expressly  approved  of  by  Lord  WesCbwry  in  Suffield 
V.  Broijon  (3),  where,  though  he  objected  to  the  decision  in  Pyer  v. 
Carter  (4),  in  which  it  was  held  that  a  right  to  an  existent  con- 
tinuous apparent  easement  was  impliedly  reserved  in  a  conveyance 
by  the  owner  of  two  houses  of  the  alleged  servient  houses,  yet  he 
seems  to  agree  that  a  right  to  such  an  easement  would  pass  by 
implied  grant  where  the  dominant  tenement  is  conveyed  first 

(1)  Law  Rep.  3  Ex.  161.  (3)  12  W.  R.  356. 

(2)  Cro.  Jac.  121.  (4)  1  H.  &  N.  916. 
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Wardh  v.  BrocJdehurri  (1)  is  also  a  direct  authority,  that  by  a       U  JJ. 
grant  of  a  £EUin  with  the  usual  general  words  the  benefit  of  a       1871 
colTert  and  a  stream  of  water  running  through  the  lands  of  the     Watts 
Tender  to  the  farm  granted  passed ;  and  Lord  Campbell  says :  "  The     kklbox. 

land  must  be  taken  to  be  conveyed  in  the  state  in  which  it  then       

was ;  that  is,  we  must  take  it  that  the  culvert  so  bringing  down 
the  water  and  all  the  watercourses  are  granted,  not  only  those 
which  belong  and  appertain  to  the  premises,  but  also  those  which 
were  used  and  enjoyed  therewith."  This  judgment  was  affirmed 
in  the  Exchequer  Chamber,  and  it  was  held  that  the  Defendant 
was  entitled  to  use  the  water  not  only  for  the  farm  which  was  sold 
to  him,  but  for  a  manufactory  which  he  possessed  beyond. 

It  was  objected  before  us,  on  the  part  of  the  Defendant,  that  on 
the   severance  of  two  tenements  no  easement  will  pass  by  an 
implied  grant,  except  one  which  is  necessary  for  the  use  of  the 
tenement  conveyed,  and  that  the  easement  in  question  was  not 
necessary.     We  think  that  the  watercourse  was  necessary  for  the 
use  of  the  tenement  conveyed.    It  was,  at  the  time  of  the  convey- 
ance, the  existing  mode  by  which  the  premises  conveyed  were 
supplied  with,  water ;   and  we  think  it  is  no  answer  that,  if  this 
supply  was  cut  off,  possibly  some  other  supply  might  have  been 
obtained.    We  think  it  is  proved  on  the  evidence  that  no  other 
supply  of  water  equally  convenient  or  equally  pure  could  have 
been  obtained.     We  are  also  of  opinion,  having  regard  to  the 
general  words  in  the  conveyance,  that  the  language  of  the  convey- 
ance was  sufficient  to  pass  the  right  to  the  watercourse,  even  if  it 
was  not  necessary,  but  only  convenient  for  the  use  of  the  premises. 
It  was  further  objected,  that  the  fact  of  the  Plaintiff  having  pulled 
down  the  cattlenaheds  and  erected  cottages  in  their  place,  deprived 
him  of  the  right  to  the  use  of  water.    We  are  of  opinion,  however, 
that  what  passed  to  the  Plaintiff  was  a  right  to  have  the  water  flow 
in  the  accustomed  manner  through  the  Defendant's  premises  to  his 
premises,  and  that  when  it  arrived  at  his  premises  he  could  do 
what  he  liked  with  it,  and  that  he  would  not  lose  his  right  to  the 
water  by  any  alteration  he  might  make  in  his  premises.    On  the 
whole,  we  are  of  opinion  that  the  judgment  of  the  MiEister  of  the 
KoUfif,  on  the  part  of  the  case  relating  to  the  watercourse,  ought  to 

(1)  1  E.  &  E.  1058. 


176 


CHAKGEBT  APPEALS. 


[L.B. 


L.  JJ. 
1871. 


Watts 

V. 
KXLiOK. 


be  revenied,  and  that  the  Defendant  mart  be  restrained  by  a 
perpetual  injunction  from  obstructing  and  diverting  the  said  stream 
and  watercourse,  so  as  to  prevent  the  same  from  flowing  through 
the  Defendant's  premises  to  the  Plaintiff's  in  the  course  and  manner 
in  which  it  used  to  flow  at  the  time  of  the  execution  of  the  convey* 
ance  to  the  Plaintiff  of  the  10th  of  January,  1863,  or  in  any  way 
preventing  or  hindering  the  Plaintiff  and  the  tenants  and  occupiers 
of  his  said  hereditaments  and  premises  from  having  the  full  use 
and  enjoyment  of  the  said  stream,  and  the  water  thereof,  in  the 
manner  in  which  the  same  was  used  and  enjoyed  before  and  at  the 
time  of  the  said  conveyance.  We  are  also  of  opinion  that  the 
Plaintiff  should  have  the  general  costs  of  suit  in  the  Court  below, 
but  that  there  should  be  no  costs  of  this  appeal. 

Solicitors :  Mr.  B.  W.  Boberts ;  Mr.  Thomas  Earwood. 


L.JJ. 

1871 


Jan.  16, 17, 
18,19. 


In  re  IRRICJATION  COMPANY  OP  FBANCE. 

Ex  parte  FOX. 

Winding-up — Amalgamation — Sale  to  new  Company — Companies  Act, 

1862,  8.  lei—Dissentient  Shareholder. 

A  company  which  was  in  difficulties  duly  passed  a  resolution  for  voluntary 
winding-up,  with  a  view  of  disposing  of  its  undertaking,  which  was  carried 
on  in  France,  to  a  French  company  to  be  formed  for  the  pnrpose ;  and  at  the 
same  time  it  passed  other  resolutions  as  to  the  transfer  to  the  French  com- 
pany, and  a  special  resolution  altering  the  articles  of  association,  so  as  to 
give  power  to  carry  out  the  arrangement  without  giving  dissentient  share- 
holders the  option  to  receive  the  value  of  their  shares  in  cash,  as  provided  by 
the  Companies  Act,  sect  161.  These  resolutions,  except  the  resolution  for 
winding-up,  were  passed  irregularly,  but  no  shareholder  dissented  from  them 
except  one  fully  paid-up  shareholder,  who  applied  to  the  company  to  pay 
him  the  value  of  his  shares,  which  was  refused.  He  then  presented  a  Peti- 
tion praying  that  the  company  might  be  wound  up  oompulsorily,  or  under 
supervision,  or  that  he  might  be  at  liberty  to  sue  in  the  name  of  the  com- 
pany to  set  aside  the  proposed  arrangements,  or  that  the  value  of  his  shares 
might  be  ascertained  and  paid.  Vice-chancellor  Matins  having  ordered  that 
the  value  of  his  shares  should  be  ascertained  and  paid,  and  having  made  no 
order  as  to  coats,  the  Petitioner  appealed : — 

Hdd,  that  the  order  of  the  Vice-Ghanoellor  was  right,  for  that  the  resolution 
to  wind  up  voluntarily  having  been  regularly  passed,  the  Court  would  not, 
on  the  application  of  a  fully  paid-up  shareholder,  interfere  with  it  by  ordering 
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a  oompulfory  winding-np,  or  a  winding-up  nnder  supervisioD,  against  the  l.  JJ. 

wishes  of  nearly  all  the  shareholders :  ^_. 

Hdd^  farther,  that  the  winding-up  resolution  being  good  in  itself^  wss  not  wvw 

inralidated  by  being  associated  with  resolutions  which  were  not  regularly  In  re 

passed ;  and  whether  it  would  hare  been  invalidated,  even  if  those  other  c^mit^ 

resolutions  had  been  vitra  vtnes,  quaere :  FBAiroa. 

Bddy  further,  that  leave  to  sue  in  the  name  of  the  company  had  rightly  Ea^parte 

been  refused,  as  the  resolutions  authorizing  a  transfer  to  the  French  company  ^ox. 

were  not  ultra  vires^  but,  though  irregular,  were  capable  of  confirmation :  *^^ 

Hdd^  also^  that  the  spedal  resolution  altering  the  articles  while  the  com- 
pany was  in  diffioultieSy  and  as  a  part  of  the  scheme  for  transfer  to  the  French 
company,  was  invalid,  and  that  the  Petitioner  was  entitled  to  have  the  value  of 
his  Glares  ascertained  and  paid,  as  provided  by  the  Companies  Ad,  1862,  s.  161. 

1  HIS  was  an  appeal,  by  Mr.  0.  B.  Fox,  from  an  order  of  Vice- 
Ghancellor  Malins  made  on  his  Petition. 

The  Petitioner  was  a  holder  of  300  £20  shareSi  fully  paid  np,  in 
the  company,  which  was  formed  in  February,  1865,  for  the  pur- 
chase and  working  of  certain  concessions  granted  by  the  French 
Groyemment  for  the  construction  and  working  of  a  canal  for  irri- 
gation in  Pravenee.  The  capital  was  £800,000,  divided  into 
40,000  shares.  The  articles  gave  power  **To  take  all  steps 
necessary  to  constitute  the  company  a  SoeHtS  Anonyms  in  France 
if  the  directors  shall  think  fit,  and  to  apply  for  and  accept  such 
statutes,  laws,  or  decrees  of  the  govemment  of  that  empire  as  the 
directors  think  requisite  for  securing  the  property  and  rights  of 
the  company,  and  to  appoint  any  representative  or  representatives 
of  the  company  in  France  or  elsewhere." 

The  company  was  brought  out  by  the  CrSdU  Foneier  and 
MobUier  of  England,  Limited,  and  large  sums  were  advanced  by 
the  OrSdit  Fancier  for  the  purposes  of  the  undertaking,  for  securing 
which  the  company  gave  bonds  which  were  to  be  disposed  of  by 
the  Chridii  Fonder.  The  Oridit  Fonder  also  became  the  holder  of 
a  considerable  number  of  shares  in  the  company,  and  other  shares 
were  held  by  shareholders  in  the  Oridit  Fonder. 

In  the  year  1869,  the  works  being  incomplete,  and  the  company 
in  a  state  of  great  embarrassment  for  want  of  funds,  and  difficulties 
being  found  in  the  way  of  the  carrying  on  by  an  English  company 
of  works  in  France,  it  was  considered  desirable  to  make  arrange- 
ments for  converting  the  company  substantially  into  a  French 
company.    In  the  course  of  the  same  year  the  shareholders  not 
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L.  J  J.      connected  with  the  CrSdit  Fonder  haTing  become  dissatisfied  with 

1871        the  way  in  which  the  affairs  of  the  company  were  managed,  pro- 

jn  re       cured  the  appointment  of  a  new  chairman  and  two  new  directors, 

^wAOT  OT  *^^  ^^  agreement  was  after  this  come  to  between  the  company 

Fbakob.     and  the  CrSdit  Foneier  as  to  the  acconnts  pending  between  them. 

JS^parfo     Arrangements  were  also  made  for  the  formation  of  a  new  French 

—~        company,  which  was  to  purchase  the  company's  undertaking. 

On  the  30th  of  November,  1869,  notice  was  given  to  the  share- 
holders of  a  meeting  to  be  held  on  the  10th  of  December  for  the 
following  purposes: — 1.  To  consider  and,  if  approved,  to  pass  a 
special  resolution  to  the  effect  that  the  article  hereinafter  men- 
tioned should  be  added  to  the  articles  of  association  2.  Ta 
confirm  a  certain  agreement  entered  into  between  the  company 
and  the  concessionaires  as  to  arrangements  for  the  formation  of  the 
new  company.  3.  To  resolve  that  the  company  be  dissolved  and 
wound  up  voluntarily,  and  to  determine  the  time,  mode,  terms, 
and  conditions  at,  in,  and  upon  which  the  dissolution  and  winding- 
up  should  take  place.  4.  To  pass  a  special  resolution  appointing 
liquidators,  and  conferring  upon  them  such  powers  as  might  be 
considered  necessary  or  expedient,  including  all  such  powers  as 
might  enable  them  to  transfer  all  the  rights  and  property  of  the 
company  to  the  French  SociSiS  Anonyme  in  exchange  for  shares 
therein,  on  condition  that  such  SoeiitS  Anonyme  adopted  and  paid 
^  the  liabilities  of  the  company.    5.  To  approve  the  statutes  of  the 

French  Sodete  Anonyme, 

At  the  meeting  on  the  10th  of  December  the  following  resolu- 
tions were  passed : — 

(1.)  That  the  following  article  be  added  to  the  articles  of 
association,  namely : 

*^  In  case  the  company  shall  be  wound  up  voluntarily,  and  the 
whole  or  a  portion  of  its  business  or  property  is  proposed  to  be 
transferred  or  sold  to  another  company  or  SocUU  Anonyme^  English 
or  French,  and  whether  then  already  existing  or  to  be  formed  for 
the  purpose  of  purchasing  such  business  or  property,  or  any  other 
purpose,  the  liquidators  of  this  company  may,  with  the  sanction  of 
a  special  resolution  of  this  company,  conferring  either  a  general 
authority  on  the  liquidators  or  an  authority  in  respect  of  any  par- 
ticular arrangement,  sell  or  transfer  such  business  or  property  ia 
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oonsideration  wholly  or  in  part  of,  or  receive  in  compensation  or       L.  JJ. 
part  compensation  of  any  transfer  or  sale,  shares  or  any  like        i87l 
interest  in  such  other  company  or  SoeietS  Anonyms^  for  the       ^^ 
purpose  of  distribution  amongst  the  members  of  this  company^  or  i™^^™"' 
may  enter  into  any  other  arrangement  whereby  the  members  of     Fbaxgi. 
this  company  may,  in  lieu  of  receiving  cash,  shares,  or  other  like     ^-^^ 
interest,  or  in  addition  thereto,  participate  in  the  profits  of,  or        — — ^ 
receive  any  other  benefit  from,  the  purchasing  company  or  soeiiU. 
And  any  sale  made  or  arrangement  entered  into  by  the  liquidator 
in  pursuance  of  this  article  shall  be  binding  on  the  members  of 
this  company.     No  special  resolution  shall  be  deemed  invalid  for 
the  purposes  of  this  article  by  reason  that  it  is  to  be  passed 
antecedently  to  or  concurrently  with  any  resolutions  for  winding 
up  the  company  or  for  appointing  liquidators/' 

The  second  resolution  approved  of  the  agreement  with  the 
concessionaires. 

(3.)  ''  That  the  company  be  wound  up  voluntarily." 

(4.)  Appointed  liquidators. 

(5.)  *'  That,  except  as  hereafter  may  be  expressly  declared  to  the 
contrary,  every  power  given  by  the  CompanteaActs,  1862  and  1867, 
or  hereafter  given  by  the  company  to  the  liquidators,  may  be 
exercised  by  them." 

(6.)  ^*  That,  without  limiting  the  general  powers  possessed  by  the 
liquidators,  the  following  special  powers  be  conferred  on  them 
(that  is  to  say) : 

To  convey  to  a  new  French  company  {Sodeti  Anonyme)  the  real 
and  personal  properties  and  rights  of  the  company,  with  or  without 
exception  or  reservation,  on  condition  that  such  new  company  pro** 
vides,  pays  for,  and  adopts  all  or  part  of  the  liabilities  with  which 
those  properties  or  rights  are  charged,  or  to  which  they  may  become 
liable. 

To  aid  in  the  formation  of  such  SociitS  Anonyme^  &c.  &c. 

To  do  everything  which  may  be  necessary  to  put  the  SoeUU 
Anonyme  in  possession  of  the  property  and  rights  of  the  company, 
and,  in  exchange  for  the  same,  to  accept  the  number  and  value  of 
shares  in  the  SooUte  Anonyme^  which  may  be  determined  by  the 
statutes  or  any  supplemental  deeds." 

(7*}  Belated  to  the  remuneration  of  the  liquidators. 

Vol.  VI.  R  1 
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L.  JJ.  (8.)  "  That  the  liqnidators  have  the  power,  and  they  are  hereby 

1871  authorized,  in  distributing  the  shares  of  the  said  French  SogUU 
j„  IV  Awmyme  amongst  the  shareholdeis  in  this  company,  to  apportion 
QaS^G9  sTK^h  shares  in  manner  following  (that  is  to  say),  to  each  shareholder 
lf»^^'  whose  shares  are  folly  paid  up,  one  share  in  the  SodStS  Anonyme 
for  eyery  two  shares  which  he  holds  in  this  company.  And  the 
liquidators  shall  be  authorized  to  deal  with  and  dispose  of  the  sur- 
plus shares  (if  any)  as  they  shall  in  their  absolute  discretion  think 
best  in  the  interests  of  the  company/' 

On  the  30th  of  December  these  resolutions  were  confirmed. 

On  the  4th  of  January,  1870,  the  Petitioner  gave  notice  to  the 
liquidators  that  he  dissented  firom  the  arrangement,  and  required 
them  to  exercise  the  option  given  them  by  the  Comjpames  Ad, 
1862,  sect.  161.  No  reply  having  been  returned,  he,  on  the  24th 
of  January,  wrote  asking  for  a  reply  to  his  notice,  and  on  the  1st 
of  February  the  secretary  replied  that  the  transfer  was  being 
effected,  not  under  sect  161,  but  in  pursuance  of  the  powers  con- 
tained in  the  articles  of  association,  as  recently  amended  by  special 
resolution,  and  that  the  Petitioner  was  not  entitled  to  call  upon 
the  liquidator  to  exercise  the  option  refened  to  in  his  notice.  On 
the  4th  of  February  the  Petitioner  again  applied  to  have  his 
interest  ascertained  and  purchased,  and  on  the  7th  the  solici- 
tors of  the  liquidators  replied :  *^  We  have  to  inform  you  that 
you  are  not  entitied  to  require  your  interest  in  the  company  to 
be  purchased,  or  to  have  the  value  of  such  interest  ascertained  by 
arbitration." 

The  airangements  proceeded,  and  the  French  company  was 
incorporated  according  to  the  law  of  France. 

On  the  28th  of  February,  1870,  the  Petitioner  presented  his 
Petition,  containing  charges  against  the  chairman  and  directors 
who  conducted  the  above  transactions,  and  impeaching  the  scheme 
as  formed  without  any  regard  to  the  interests  of  the  independent 
shareholders  in  the  company,  and  as  being  vUrd  vires.  The  Petition 
prayed :  1.  That  the  company  might  be  ordered  to  be  wound  up 
oompulsorily ;  2,  or  that  the  voluntary  winding-up  might  be  con- 
tinued under  the  supervision  of  the  Court.  8.  That  the  Petitioner 
might  be  at  liberty  to  take  such  proceedings  as  he  might  be  advised 
for  the  purpose  of  impeaching  and  setting  aside  the  said  scheme 
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and  transactioDS  with  the  French  company,  and  for  that  parpose      L»  j j. 
to  use  the  name  of  the  company.  4«  Or,  in  case  the  Oonrt  should       1871 
be  of  opinion  that  the  Petitioner  was  not  entitled  to  snch  relief,       i^ 
then  that  the  yalue  of  the  Petitioner's  shares  might  be  ascertained  q^J^I^^ 
and  paid.  Fjumn. 

On  the  16th  of  April,  1870,  the  Petitioner  was  served  with  a    ^j^ 
notice  of  motion,  by  a  committee  i^ypointed  at  a  meeting  of  share-       — 
holders^  that  the  arrangements  made  by  the  liquidators  with  tiie 
Erenoh  company  might  be  confirmed. 

The  Petitioner  gave  notice  of  motion  for  an  injunction  to  restrain 
the  liquidators  from  parting  with  the  assets  of  the  company  to  the 
French  company;  and  on  the  23rd  of  April,  1870,  an  interim 
order  was  made,  restraining  the  liquidators  from  making  over  the 
property  to  the  French  company  until  a  sum  of  £7000  was  brought 
into  Courts  as  security  for  the  value  of  the  Petitioner's  sliores,  and 
the  two  motions  were  ordered  to  stand  over  till  the  hearing  of  the 
PetitioiL  The  required  sum  was  brought  into  Gouri^  and  the  liqui- 
dators being  thus  relieved  from  the  injunction,  completed  the 
anangemeats  with  the  Frendi  company,  and  made  over  the 
property* 

The  Petition  came  on  to  be  heard  before  Vice-chancellor 

MaiUnBf  who  held  that  the  only  right  of  the  Petitioner  was  to  have 

the  value  of  his  shares  ascertained  and  paid  to  him.    His  Honour 

considered  that  the  refusal  to  give  him  the  value  of  his  shares  was 

wrong,  and  that  the  Petitioner,  on  the  other  hand,  was  to  blame  for 

bringing  forward  charges  of  misconduct  which  he  could  not  establish. 

His  Honour  accordingly  dismissed,  without  costs,  as  much  of  the 

Petition  as  asked  for  a  compulsory  winding«up,  or  winding-up 

under  supervision,  and  as  asked  liberty  to  file  a  bill ;  directed  an 

inquiry  as  to  the  value  of  the  Petitioner's  shares  on  the  8rd  of 

December,  1869,  if  he  gave  the  liquidators  notice  in  writing  before 

the  6th  of  December,  1870 ;  but  if  he  did  not,  then  directed  the 

value  to  be  ascertained  by  arbitrators  under  the  Companies  Act, 

His  Honour  retained  in  Court  £4000  out  of  the  £7000,  and  ordered 

the  rest  to  be  repaid  to  the  liquidators,  who  were  to  retain  and  pay 

out  of  it  their  own  costs  and  those  of  the  OrSdit  Fonder  and  the 

committee  of  shareholders,  but  made  no  order  as  to  the  Petitioner's 

costs.    The  Petitioner  appealed  against  this  order,  so  far  as  it 

S2  1 
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L.JJ*  refdsed  the  relief  piayed  by  the  l8t»  2nd,  and  Srd  paragraphs^ 
1871  of  the  prayer,  and  by  his  appeal  petition  also  asked  that  the 
j^^       motion  of  the  committee  of  shareholders  might  be  refused  with 

IBBI0ATXON      nnakja 

Vaamok, 

•EfefMNia        Mr.  Olasae,  Q.C*,  and  Mr.  Eiggins,  for  the  Appellant : — 

This  is  a  sham  winding-up,  not  authorized  by  the  articles  nor 

by  the  CSomjpam^s  Ad^  sect.  161.  The  Court  may  give  us  leave  to- 
file  a  billy  as  in  Jn  re  Imperial  Bank  qf  Chinas  India,  and  Japan  (1), 
but  compulsory  winding-up  is  the  preferable  course.  The  winding- 
up  resolution  is  inralid,  being  mixed  up  with  a  scheme  which  is 
vUrh  vires:  In  re  Imperial  Bank  of  China,  India,  and  Japan; 
Imperial  Bank  of  China  v.  Bank  of  Hindustan  {2)  \  Clinch  r. 
Financial  Corporation  (3).  The  cases  of  In  re  South  Barrule  Slate 
Quarry  Company  (4)  and  Graham  y.  Birkenhead,  (&e.  Railway  Com- 
pany (S),  relied  on  by  the  Vice-Chancellor,  do  not  apply.  Button  v. 
Scarborough  Cliff  Bbtel  Company  (6)  is  against  the  insertion  of  the 
new  article,  even  had  it  not  been  done  in  course  of  winding  up. 
The  transaction  is  not  conformable  to  sect.  161,  and  the  liquidators 
repudiated  that  section,  and  cannot  now  avail  themselves  of  it 
The  notices  ought  to  have  stated  that  the  proceeding  was  under 
sect.  161 :  Imperial  Bank  of  China  v.  Bank  of  Hindustan^ 
Such  a  defect  in  the  notice  is  fatal :  In  re  Bridport  Old  Brewery 
Company  (7).  The  original  articles  did  not  authorize  the  tran- 
saction, and  the  company  could  not,  at  the  same  moment,  alter  the 
artides  and  pass  a  resolution  under  the  altered  articles.  This 
Petition  is  the  right  form  of  proceeding :  In  re  Imperial  Bank  of 
China,  India,  and  Japan.  If  we  are  not  entitied  to  compidsory 
wiudingoup,  we  ought  to  have  a  supervision  order :  In  re  Beaujolaie 
Wine  Company  (8).  The  value  of  our  shares  cannot  be  properly 
ascertained,  except  in  a  proceeding  under  whidi  the  dealings  with 
the  CrSdU  Fonder  can  be  questioned.  [They  also  referred  to 
fining's  Case  (9).] 

(1)  Law  Hep.  1  Ch.  889.  (6)  2  Mac.  &  G.  146. 

(2)  Ibid.  6  Eq.  91.  (6)  2  Dr.  &  Sm.  621. 

(3)  Ibid.  4  Ch.  117.  (7)  Law  Rep.  2  Ch.  191. 

(4)  Ibid.  8  Bq.  688.  (8)  Ibid.  8  Ch.  15. 

(9)  Ante,  p.  96. 
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:    Sir  BoundeU  FcifMr^  Q.C.,  for  the  committee  of  shareholders : —       L.  JJ. 
The  Court  will  not,  unless  the  winding-up  resolution  has  been        ^^^ 


unfairly  obtained,  interfere  on  the  application  of  shareholders    ^  Ii^r$ 


against  the  wishes  of  a  majority :  In  re  St  David's  Odd  Mining  Cosifant  or 
Company  (1) ;  In  re  London  and  Mercantile  Discount  Company  (2) ;  ^^ 

In  re  Beaufolais  Wine  Company  (3).  The  Petitioner  is  not  entitled  B^ 
to  relief  in  the  form  of  compulsory  winding-up :  In  re  Bank  of 
QibraUar  and  Malta  (4) ;  In  re  Imperial  Bank  of  China,  India, 
and  Japan  (5) ;  Imperial  Bank  of  China  t.  Bank  of  Hindustan  (6). 
The  arrangement  was  intra  vires :  In  re  Agra  and  Masterman's 
Bank  (7) ;  WrigUs  Case  (8) ;  In  re  South  Bamde  Slate  Quarry 
Company  (9). 

Mr.  Cole,  Q.C.,  and  Mr.  Waller,  for  the  L'quidators : — 

A  paid-up  shareholder,  who  is  subject  to  no  liability  for  debts, 
cannot  present  a  Petition  to  wind  up,  nor  can  a  person  whose 
claim  is  disputed  use  it  as  an  instrument  for  getting  his  claim 
submitted  to.  The  cases  clearly  shew  that  winding-up  will  not  be 
ordered  by  the  Court  on  the  application  of  a  shareholder  against 
the  wishes  of  the  majority.  The  refusal  to  give  the  Petitioner  the 
value  of  his  shares  was,  we  admit,  a  mistake ;  but  the  order  of  the 
Yice-Chancellor  gives  the  Petitioner  all  that  he  is  entitled  to. 

Mr.  Cotton,  Q.C.,  Mr.  Jackson,  and  Mr.  Latham,  for  the  Criiit 
Foneier. 

Mr.  Qlasse,  in  reply. 

Sib  W.  M.  Jambs,  L J. : — 

I  am  of  opinion  that  the  Vice-Chancellor's  order  has  given  the 
Petitioner  at  least  everything  to  which  he  was  entitled*  The  case 
has  occupied  considerable  time,  and  in  some  respects  it  is  compli- 
cated ;  but  it  can,  as  it  seems  to  me,  be  reduced  to  a  very  simple 
form,  if  we  consider  the  nature  and  extent  of  the  jurisdiction  that 
is  invoked. 

(1)  14  W.  B.  755.  (5)  Law  Bep.  1  Ch.  339. 

(2)  Law  Rep.  1  Eq.  277.  (6)  Ibid.  6  Eq.  91. 

(3)  Ibid.  8  Ch.  15.  (7)  15  L.  T.  (N.S.)  408. 

(4)  Ibid.  1  Ch.  69.  (8)  Law  Bep.  6  Ch.  487. 

(9)  Law  Bep.  8  Eq.  688. 
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Ii.  JJ.         The  Petition  tmites  two  somewhat  inconsistent  eases.    It  asks 

1871       for  a  compulsory  winding-up  on  the  ground  that  there  is  no 

jfi  1^       winding-up  at  all,  and  it  asks  then — on  the  footing  of  there  being 

S^^Z  a  winding-up-for  the  direction  and  assistance  of  this  Court  in  the 

Feanoi.     winding-up. 

^^^iP^^         Kow,  how  does  the  case  stand  upon  the  application  for  a  oorn- 

pulsory  winding-up?     A  compulsory  winding-up  can  only  be 

giyen  in  one  of  the  cases  pointed  out  by  the  statute.  Kow,  when 
this  Petition  was  presented,  no  one  of  the  things  had  happened 
which  are  specifically  mentioned  in  the  Act  as  entitling  a  share- 
holder to' ask  for  a  compulsory  winding-up.  The  only  way  in 
which  an  order  for  that  purpose  could  have  been  made  would  have 
been  by  a  sort  of  equitable  application  of  sect.  79,  subnsect  5, 
'^  whenever  the  Court  is  of  opinion  that  it  is  just  and  equitable 
that  the  company  should  be  wound  up ;"  and  apart  from  that  clause, 
there  was  no  jurisdiction  to  make  such  an  order.  A  great  deal 
has  been  said  of  the  right  which  a  shareholder  has  on  behalf  of 
himself  and  all  other  shareholders  to  restrain  a  company,  even 
where  every  shareholder  but  himself  is  acquiescent,  from  doing 
that  which  is  ultra  vires.  That  right  is  clear,  and  I  do  not  mean 
to  throw  the  slightest  doubt  upon  it.  But  it  does  not  follow  that, 
because  a  company  is  about  to  do  something,  or  has  done  some- 
thing, which  is  ultra  vires,  a  shareholder  has  a  right  to  come  here 
under  this  summary  jurisdiction,  and  ask  for  a  compulsory  winding- 
up.  His  right  is  to  take  such  proceedings  as  he  may  be  advised, 
in  the  name  of  himself  and  the  other  shareholders,  to  restrain  the 
company  from  doing  that  which  is  alleged  to  be  illegaL 

But  then  it  is  said  that  in  this  case,  although  a  resolution  for 
voluntary  winding-up  was  regularly  passed  and  duly  confirmed, 
that  resolution  is  so  mixed  up  with  something  iiWrd  vires,  and  that 
voluntary  winding-up  was  so  manifestly  resolved  upon  for  the  sole 
purpose  of  doing  what  was  vUri  vires,  that  it  would  be  just  and 
equitable  to  make  a  compulsory  winding-up  order,  because  the 
voluntary  winding-up  order  must,  under  such  circumstances,  put 
the  company  in  a  state  of  inextricable  di£Sculty  from  which  it  can 
only  be  extricated  by  a  compulsory  winding-up  by  the  Court  In 
support  of  that  proposition,  reference  has  been  made  to  the  dietwn 
of  the  Lord  Justice  Tiimer  in  the  case  of  In  re  Imperial  Bank  of 
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CfkinOy  India,  and  Japan  (1),  and  to  the  rabsequent  decision  by  L.  JJ, 
Yioe-Chancellor  Qiffard  in  the  suit  of  the  Imperial  Bank  of  China  1871 
Y.  Bank  of  HindmBtan  (2).  In  tiiat  case  there  was  a  Petition,  on  j^ 
which  the  Petition  in  this  case  seems  to  hare  been  founded,  and  ,  J^^^Ji^ 

'  ^GOMPAHY  OF 

the  Lord  Justice  Turner  expressly  said  that,  if  the  resolution  for  Fbahcb. 
winding-up  was  mixed  with  an  illegal  scheme  so  as  to  be  part  of  it,  ^j^^ 
the  winding-up  resolution  must  fail  with  the  rest  of  the  scheme.  ""^ 
Bat  in  that  yery  case  the  Lords  Justices  made  an  order  enabling 
the  shareholder  to  file  a  bill  in  the  name  of  the  company,  which 
order  they  had  no  jurisdiction  whatever  to  make,  except  upon  the 
footing  that  there  was  a  voluntary  winding-up,  in  which,  under  the 
138th  section  of  the  Companies  Act,  1862,  a  shareholder  could  come 
here  to  haye  thcassistance  and  direction  of  the  Court  for  the  purpose 
of  obtaining  justice.  The  order,  therefore,  did  not  treat  the  wind* 
ing-up  as  void.  In  that  case  the  Court  thought  it  right  to  allow 
the  Petitioner  to  use  the  name  of  the  company  to  get  back  the 
assets  where  there  was  an  attempt  at  amalgamation,  as  it  is  called, 
-which,  beyond  all  question,  was  vUra  vires.  The  Petitioner  ac- 
cordingly filed  such  a  bill,  and  when  the  cause  came  on  to  be  heard 
before  the  Vice-Chancellor  Qiffard,  he  gaye  to  the  few  dissentient 
shareholders  the  relief  sought ;  but  the  ground  of  relief  was  this, 
that  the  act  complained  of  was  not  merely  improper,  but  uUra  vires, 
and  incapable  of  being  confirmed  by  anything  short  of  the  acquies- 
cence of  every  single  member  of  the  company.  In  the  present 
case  I  not  only  am  not  satisfied  that  what  was  proposed  to  be  done 
was  uUra  vires,  but  I  am  satisfied  that  it  was  intra  vires.  I  am 
satisfied  that,  upon  proper  notices  being  given  and  upon  proper 
consideration,  the  company  had  the  right  to  do,  and  had  and  has 
the  right  to  confirm,  what  was  here  done ;  that  is,  under  the  Ifilst 
section  they  had  a  right  to  authorize  the  liquidators  to  sell  and 
conyey  the  assets  of  the  company  in  exchange  for  shares  in  the 
company  which  was  beiug  formed  in  France  for  the  purpose  of 
saying  the  property  from  the  ruin  in  which  it  would  otherwise 
have  been  involved.  I  am  bound  to  say  that,  in  my  opinion,  the 
notices  were  not  proper  notices,  that  there  was  informality  and 
irregularity  in  the  proceedings ;  still,  what  was  done  was  and  is 
capable  of  being  confirmed  by  the  company.    Now,  whenever  a 

(1)  Law  Bcp.  1  Gh.  839.  (2)  Law  Bep.  6  Eq.  91. 
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L.  JJ«      thing  is  capable  of  being  confirmed  bj  a  company,  a  shareholder 
,1871       has  no  right,  and  it  is  not  the  duty  of  this  Court  to  give  him  a 
Inn       1%^^  to  use  the  name  of  the  company  for  the  purpose  of  setting  it 
^^^®J^  aside.    His  remedy  is  to  proceed  within  the  company,  and  to  get 
FsANOB.     the  company  to  take  steps  to  set  aside  what  has  been  done ;  and 
F^!^     if  he  files  a  bill  to  set  aside  the  transaction  as  prejudicially  affects 
-—       ing  his  interests,  he  must  do  so  at  his  own  risk.    There  being, 
then,  as  it  seems  to  me,  no  ground  for  a  compulsory  winding-up 
order,  or  for  giving  leave  to  file  a  biU  in  the  name  of  the  company, 
the  question  is,  ought  we  to  interfere  with  the  voluntary  winding- 
up?     That  winding-up  has  proceeded  with  the  assent  of  the 
Petitioner  himself  to  this  extent,  that  he  asked  for  the  yalue  of  his 
shares,  which  he  could  only  claim  under  sect.  161  and  in  winding- 
up.    It  is  to  be  regretted,  as  the  Vice-chancellor  observed,  that 
his  letter  asking  for  the  purchase  of  his  shares  at  a  valuation  was 
not  immediately  acceded  to  by  the  company;  but,  however,  in 
asking  for  it  he  asked  for  something  arising  only  in  the  winding- 
up.    More  than  that,  he  has  applied  to  this  Court  in  the  winding- 
up,  and  obtained  upon  his  own  application  an  injunction  to  restrain 
the  proceedings  until  security  was  given  ibr  the  value  of  his  shares. 
Now  that  was  an  order  which  this  Court  had  no  jurisdiction  to 
make  otherwise  than  under  the  138th  section,  and  in  a  winding-up 
then  proceeding.    He  thus  adopted  the  voluntary  winding-up. 

Moreover,  the  CompanieB  Act  says  distinctly  that  this  Court,  in 
considering  the  question  whether  there  is  to  be  an  interference  with 
the  voluntary  winding-up,  is  to  have  regard  to  the  wishes  of  the 
contributories  and  creditors.  Now  obviously  their  wishes  are  that 
there  should  be  no  such  interference.  More  than  that,  it  has  been 
laid  down  in  several  cases  that  this  Court  will  not,  upon  the  appli- 
cation of  a  contributory,  interfere  with  a  voluntary  winding-up 
unless  there  be  some  case  of  fraud  or  overbearing  influence  in 
obtaining  the  winding-up  resolution.  If  there  be  a  case  of  that 
kind,  the  Qourt  may  think  it  right  to  continue  the  winding-up  under 
supervision,  which  appears  to  me  to  be  going  as  far  as  the  Court 
ought  to  go  where  the  question  arises  only  between  a  contributory 
and  his  co-contributories.  But  there  is  no  evidence  to  satisfy  me 
that  in  the  present  case  there  was  anything  fraudulent  or  improper 
in  the  object  of  the  winding-up  or  in  the  mode  of  obtaining  the 
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reeolation  for  winding  np.     It  is  said  that  there  were  5000  shares      .  U  JJ« 
belonging  to  the  CrSdit  Fancier^  and  many  other  shares  belonging        1871 
to  their  nominees;  but  the  Cridit  Fonder  were  shareholders  as       x^ 
veil  as  creditors ;   they  had  a  right  to  vote,  and  it  appears  that  ^^Sotot 
there  was  a  very  large  number  of  independent  shareholders,  to  the     Frakgb. 
€Xt»it  of  many  thousands  of  shares,  who  assented  to  and  approved     ^^^^    ' 
of  all  that  was  taking  place.    Far  from  being  satisfied  that  there        — 
was  anything  improper  in  the  substance  of  what  they  were  doing 
(though  there  may  have  been  some  impropriety  in  form),  I  am 
satisfied  that  there  never  was  a  more  honest  attempt  to  get  a 
rained  company  out  of  its  ruin  than  was  made  in  this  case,  and  I 
am  shocked  at  the  imputations  which  have  been  thrown,  and,  as  it 
appears  to  me,  without  the  slightest  colour  or  pretence,  upon  the 
gentlemen  who  were  asked  by  the  shareholders  in  their  distress  to 
see  what  would  be  best  to  be  done  for  them,  and  who  seem  to  me 
to  have  done  their  duty  honestly,  faithfully,  and  zealously.    I 
therefore  see  no  ground  for  throwing  the  imputation  which  I  must 
throw  upon  what  took  place  at  that  meeting,  if  I  were  to  say  that 
there  ought  to  be  a  supervision  order  against  the  wishes  of  the 
oontributories. 

Now,  the  Appellant  had  one  ground  of  complaint.  He,  no 
doubt,  was  entitled  to  have  the  value  of  his  shares  ascertained 
under  the  161st  section,  as  he  did  not  choose  to  take  the  shares  in 
the  French  company,  and  it  was  illegal  to  attempt,  at  the  meeting 
of  the  10th  of  December,  to  alter  the  constitution  of  the  company 
by  introducing  an  article  which  would  have  deprived  dissentient 
shareholders  of  any  such  right.  But,  assuming  that  article  to  be 
void,  as  it  appears  to  me  clearly  to  be — assuming  that  there  was 
no  sufficient  notice  of  a  proceeding  under  the  161st  section,  that 
still  is  a  mere  irregularity  wliich  can  be  set  right,  and  which  the 
great  majority  of  the  shareholders  who  approve  of  what  has  been 
done  are  ready  to  set  right. 

That  being  so,  the  only  thing  to  be  seen  to  is,  that  this  gentle- 
man has  all  his  rights  secured  to  him.  Now,  his  right  is  not  a 
right  to  throw  everything  into  confusion  by  undoing  what  has 
been  done.  It  is  not  a  right  to  say  to  the  company :  ''  I  will  ruin 
you  unless  you  buy  me  off."  He  says :  "  Your  proceeding  was 
irregular  in  attempting  to  sell  without  proper  notice.**   That  being 
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Tm  JJ«      go,  he  was  entitled  to  come,  and  did  come,  to  this  Oonrt^  under  the 
1871        138th  section,  to  preyent  injury  to  himself  as  one  of  the  contribu- 
Xn  f9       tories,  and  he  obtained  an  injunction  until  the  company  should 
^SS^OT  *^™S  ^^  Court  that  sum  which  the  Vice-Ohancellor  thought  was 
^^^(^     sufficient  to  secure  him  his  right.    If  there  be  any  other  matter 
^gS^    which  he  has  a  right  to  inyestigate  or  to  complain  of,  there  is 
*""        nothing  to  prevent  him,  under  the  138th  section,  &om  proceeding 
by  an  originating  summons  against  any  director  or  contributory 
who  is  liable  to  pay  anythiug  to  the  company.    There  is  nothing 
to  prevent  him  doing  that  under  the  voluntary  winding-up  as 
much  as  under  a  supervision  order,  or  under  an  order  for  com- 
pulsory winding-up.    The  only  distinction  is,  that  the  one  would 
upset  everything  that  has  been  done ;  the  other  will  allow  every- 
thing to  be  done  in  a  way  which  will  secure  justice  to  everybody 
connected  with  the  company.    That  being  so,  I  am  of  opinion  that 
the  Petitioner  is  not  entitled  to  a  compulsory  winding-up  order, 
that  he  is  not  entitled  to  an  order  for  winding  up  under  supeiv 
vision,  and  that  there  are  not  here  any  grounds  whatever  which 
can  induce  this  Court  to  allow  him  to  file  a  bill  in  the  name  of  the 
company^for  the  purpose  of  setting  aside  a  transaction  which,  if  it 
required  the  confirmation  of  the  Court,  I  should  have  felt  very 
little  difficulty  in  confirming,  as  the  Vice-Chancellor  confirmed  the 
bargain  between  the  old  Agra  and  Masterman's  Bank  (1)  and  the 
new  bank. 

Then  the  Yice-Chancellor  has  not  thought  fit  to  make  any  order 
as  to  costs.  I  think  the  Vice-chancellor  has  been  indulgent  to  the 
Petitioner  in  this,  and  it  is,  no  doubt,  open  to  us,  as  was  urged  in 
argument,  to  alter  the  order  adversely  to  the  Appellant  in  this 
respect.  This  Court,  however,  is  always  very  slow  to  meddle  with 
the  decisions  of  the  Court  below  on  what  must  necessarily  be  a 
matter  of  judicial  discretion,  and  upon  which  it  is  so  difficult  to  lay 
down  any  principle.  In  this  case  the  Petitioner  was  right  in 
applying  to  the  Court  to  have  the  value  of  his  shares  ascertained, 
and  to  get  relieved  from  the  wrongful  refusal  of  the  company  to 
give  him  that  value.  If  he  had  confined  himself  to  that  he  would 
have  been  entitled  to  his  costs.  He  did  not  do  so,  but  proceeded 
with  all^ations,  as  it  app^rs  to  me,  of  a  scandalous  nature  against 

(1)  15  L.  T.  (N,S.)  408. 
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gentlemen  who  were  doing  their  best  for  the  company,  and  he       L.  Jj.' 
ought  to  pay  the  coets  of  thoee  allegationB  and  the  evidence  in        1871 
support  o!  them.   The  yice-Ghancellor,  however,  thought  that,  on       ^7^ 
the  whole;  the  shortest  and  simplest  mode  was  to  say  that  there  ^Mo^woir 
should  be  no  costs,  instead  of  giving  the  Petitioner  costs  as  to     ^Fbahoi. 
part^  and  making  him  pay  costs  as  to  another  part    I  am  not  dis-     ^J^[^ 
posed  to  interfere  with  what  the  Yice-Chancellor  has  done  in  that        -^ 
respect,  and  if  I  did  interfere  it  certainly  would  not  be  in  fiEivour 
of  the  Appellant 

On  the  whole,  I  am  of  opinion  that  the  appeal  fiekils,  and  ought 
to  be  dismissed  with  costs. 

Sib  6.  Mellish,  L.  J. : — 

I  am  of  the  same  opinion. 

The  first  question  that  I  will  notice  is,  whether  the  resolution  for 
a  voluntary  winding-up  was  good.  Now,  the  resolution  was  passed 
as  far  back  as  the  10th  of  December,  1869,  and  confirmed  on  the 
30th;  due  notices  were  given,  the  meetings  at  which  it  was 
adopted  and  ratified  were  properly  summoned,  the  resolution  itself 
was  carried  by  the  proper  majority,  and  it  is  not  mixed  up  in  itself 
with  any  other  resolution :  it  is  a  simple  resolution  to  wind  up 
voluntarily.  Moreover,  the  state  of  the  affairs  of  the  company  was 
such  that,  independently  of  the  question  of  transferring  their  assets 
to  this  new  company,  there  were  very  strong  reasons  why  the  com- 
pany should  be  wound  up.  The  company  was  formed  for  acquiring 
certain  concessions  for  constructing  canals  for  irrigation  in  France, 
it  had  expended  large  sums  of  money  in  acquiring  those  conces- 
sions and  in  making  the  canals,  those  canak  were  mortgaged  to 
French  creditors,  and  the  company  had  great  difficulty  in  raising 
any  more  money.  Beside  this,  it  appears  that  the  company  was 
placed  under  great  legal  difficulties  in  France,  owing  to  the 
Grovemment  declining  to  recognise  the  legality  of  the  sale  to  the 
company  of  those  concessions  by  the  Frenchmen  to  whom  they 
originally  had  been  granted.  Under  these  circumstances,  the  real 
state  of  fiEu^ts  appeared  to  be  that  the  company  might  possibly  be 
turned  into  a  French  company,  but  that  jft«d  English  company  it 
could  not  possibly  go  on.  There  were,  therefore,  very  strong 
grounds  for  coming  to  a  resolution  to  wind  up  voluntarily,  whatever 
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:  L.  JJ.      else  was  done,  and  sacli  resolutiou  accordingly  was  come  to.    That 

1871       resolution  has  been  acted  upon  from  that  time  to  this ;  everything 

jnf^       has  been    done  by  the  liquidators,  who  have   superseded  the 

CwSjw^ot  ^^^^^o^^j  ^^^  neither  creditor  nor  shareholder  has  dissented  from 

Fbanoe.     it,    Mr.  Fox  himself  has  not  dissented  from  it ;  on  the  contrary, 

j^^     he  has  taken  various  proceedings  which  could  only  be  taken  on  the 

assumption  that  the  company  was  being  wound  up.     The  only 

authority  cited  to  shew  that  the  resolution  is  invalid  is  the  dictum 
of  Lord  Justice  Turner,  that  if  the  winding-up  was  part  of  a  scheme 
which  was  itself  ultra  vires,  then  the  winding-up  resolution  must 
fall  with  the  scheme.  I  confess  I  have  great  diflSculty  in  assenting 
to  that  rule,  for  it  appears  to  me  that  if  there  is  passed  a  winding- 
up  resolution,  which  is  in  itself  yalid,  the  circumstance  that  there 
are  other  resolutions  which  autliorize  the  liquidators  to  do  some- 
thing which  they  are  not  entitled  to  do  cannot  make  the  previous 
resolution  bad.  Moreover,  if  such  a  resolution  could,  after  having 
been  acted  upon  for  several  years  by  everybody  connected  with  the 
company,  be  set  aside  as  void  ab  inUio,  it  appears  to  me  that  the 
greatest  confusion  would  arise.  I  am  clearly  of  opiiuon,  therefore, 
that  the  resolution  for  voluntary  winding-up  was  good. 

That  being  so,  we  have  here  the  case  of  a  paid-up  shareholder, 
who  is  under  no  liability  in  respect  of  the  debts,  coming,  without 
the  consent  of  any  other  shareholder,  to  ask  for  a  compulsory 
winding-up,  or  for  an  order  continuing  the  winding-up  under  the 
supervision  of  the  Court  Now  nothing  seems  clearer  on  the 
authorities  than  that  one  paid-up  shareholder  cannot  be  entitled 
to  insist  on  this,  unless  he  makes  out  a  very  strong  case,  such  as 
that  the  transaction  was  fraudulent  as  against  him,  and  that  the 
assets  of  the  company  are  being  altogether  wasted.  I  do  not 
mean  to  say  that  there  cannot  be  a  case  in  which  he  would  be 
entitled  to  such  relief,  but  beyond  all  question  it  would  be  a  strong 
thing  to  go  against  the  wishes  of  all  the  shareholders  except  one ; 
and  it  does  not  appear  that  in  the  pi*esent  case  any  other  share- 
holder has  assented  to  Mr.  Fox'a  wish  that  there  should  be  a  com- 
pulsory winding-up,  or  a  winding-up  under  the  supervision  of  the 
Court.  The  strongest  possible  case,  therefore,  must  be  proved;  but 
{  no  such  case  has  been  proved. 

,    Great  reliance  has  been  placed  upon  the  relations  between  this 
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company  and  the  OridiiFaneier  Oomjaany.  I  must  say  that  those  L.  JJ. 
relations  are  left  a  good  deal  in  darkness,  but  certainly  I  do  not  1S71 
think  that  any  shareholder  in  this  company  is  entitled  to  complain  jn  r^ 
that  the  OrMU  Fandet  has  5000  shares,  and  has  also  yery  large  q^^'^of 
inflnence  in  the  company.  When  I  turn  to  the  original  prospectos,  Fbangs. 
I  find  that  this  company  was  started  by  the  GrSdit  Fonder.  It  is  ^^^y^^ 
not  a  case  where  an  independent  company  is  started,  and  then  the  "^ 
directors  of  that  company,  without  the  consent  or  knowledge  of  the 
shareholders,  make  arrangements  which  render  the  company  subject 
to  a  credit  company  in  all  respects.  This  was  a  company  wtiich,  in 
the  face  of  day,  was  started  as  an  offshoot  of  the  OrMU  Fancier,  so 
much  so  that  in  the  original  prospectus  the  shares  were  offered  to 
nobody  but  to  shareholders  in  the  OridU  Foneier,  How  can  any  one 
taking  shares  in  a  company  so  started  complain  if  he  finds  that  the 
OridU  Foneier  and  their  directors  and  shareholders  have  great  influ- 
ence in  the  company.  Every  one  knows  that  when  these  credit 
companies  were  started  it  was  sapposed  that  the  profit  to  be  gained 
by  being  a  shareholder  in  them  was  not  merely  the  diyidend  they 
gave  upon  their  shares,  but  that  their  shareholders  were  let  into  a 
great  many  good  things  with  which  they  became  connected.  After  a 
certain  length  of  time,  howeyer,  it  appears  there  came  to  be  a  con- 
siderable number  of  independent  shareholders,  that  is  to  say,  share- 
holder whose  interest  in  this  company  was  larger  than  their 
interest  in  the  OridU  Fancier ,  if  they  had  any ;  and  those  share- 
holders appear  to  haye  complained  of  the  relations  between  the 
OridU  Fancier  and  this  company ;  and  it  may  be  that  there  was 
some  ground  for  their  doing  so.  It  appears  that  these  independent 
shareholders  procured  Mr.  Cave  to  be  appointed  chairman,  and  two 
other  persons,  Mr.  Young  and  Mr.  Morris,  who  had  great  expe- 
rience in  transactions  of  this  kind,  and  great  knowledge  of  French 
compaaiies,  to  be  appointed  directors.  I  see  no  reason  to  disbelieye 
the  affidayits  of  Mr.  Cave  and  Mr.  Tounff,  which  shew  that  the  nego- 
tiations with  the  OridU  Fancier  were  carried  on  perfectly  land  fide, 
for  the  purpose  of  rescuing  this  company  from  the  state  jn  which 
it  was ;  and  I  see  nothing  to  conyince  me  that  they  did  not  come 
to  a  proper  agreement  with  the  OridU  Fancier.  It  is  absurd  to  say 
that  if  a  director,  on  taking  ofiBce,  finds  that  great  improprieties 
haye  been  committed,  he  is  bound  at  once  to  rush  into  the  Court  of 
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L.  JJ.;      Chanoety^  which  may  probably  end  in  the  rain  of  the  company^ 

1871       and  that  he  is  not  to  condderwhat  cooise  is  most  likely  to  get  the 

]^       company  ont  of  the  diffioolties  in  which  it  is  inyolTed.  The  OridU 

iBBioATioN   Pofiffier  aiqpears  to  haye  had  a  great  interest  in  not  bringing  the 

Fbavgb.     Inriffoiian  Ocmpamy  to  destmotion,  and  ultimately  a  perfeoUy  h<ma 

^JP'^     fide  arrangement  appears  to  haye  been  come  to.    Then  it  was  dis- 

— —       ooyered  that  this  company  oonld  not  go  on  as  an  English  com- 

pany^  and  therefore  they  foimed  the  best  scheme  that  they  oonld 

for  turning  it  into,  or  selling  it  to,  a  Frendi  company,  that  being,  as 

they  ihou^t^  the  only  means  of  carrying  on  the  business 

Now,  I  agree  that  the  company  cannot  carry  this  scheme  into 
effect  under  their  original  articles  of  association,  nor  under  articles 
amended  in  any  such  way  as  they  proposed.  What  ihey  proposed 
to  do  was  to  compel  eyery  shareholder  in  the  English  company  to 
change  his  shares  into  shares  in  the  French  company,  whether  he 
assented  or  dissented,  and  they  attempted  to  yary  their  articles  of 
association  soasto  enable  them  to  do  this.  I  am  of  opinion  that  they 
had  no  power  to  do  that.  First,  I  rather  think  that  it  is  against 
the  section  which  says  that  the  memorandum  of  association  cannot 
be  altered ;  but,  whether  that  be  so  or  not,  I  am  of  opinion  that  it 
is  against  sect  161.  Sect.  161  enables  them  to  sell  to  a  company 
for  shares  in  that  company ;  but  with  this  qualificati<m,  that  a 
dissentii^  shareholder  shall  be  entitled  to  refuse  to  accept  such 
shares,  and  require  the  yalue  of  his  shares  to  be  paid  in  cash.  I 
am  of  opinion  that  it  is  not  open  to  a  company,  at  the  moment 
when  it  is  going  to  be  wound  up,  to  alter  its  articles  for  the  purpose 
of  carrying  out  sect.  161,  without  the  proviso  in  fayour  of  dissenting 
shareholders.  Therefore  I  am  of  opinion  that  the  scheme  in  this 
respect  was  vUra  vires. 

Then  comes  the  question.  Was  the  making  oyer  the  assets  to  a 
French  company  within  the  powers  of  sect.  161  ?  I  certainly,  during 
some  part  of  the  argument^  had  a  doubt  whether  the  company  to 
which  a  sale  might  under  that  section  be  made,  must  not  be  an 
English  company  or  some  company  formed  under  the  Oampanies 
Actf  1862.  On  consideration,  I  am  of  opinion  that  this  doubt  was 
not  well  founded.  Under  the  Act  of  1862  companies  may  be 
formed  for  carrying  on  undertakings  in  any  part  of  the  world, 
and  constantly  are  so  formed.     Now,  when  English  companies  are 
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finmed  to  carry  on  undertakings  which  most  entirely  depend  on  JJ. 

the  laws  of  other  ooontriesy  we  cannot  be  sorpiised  if  they  find        1871 
great  difficulties  in  getting  on,  by  reason  of  the  laws  of  those       j^ 
conntcies.    It  is  matter  of  history  that  a  French  omnibus  company  q^^'^^ 
some  years  ago  tried  to  carry  on  business  in  London  as  a  French     Fbakoi. 
company,  and  found  the  legal  difficulties  practically  insuperable.     ^J^^ 
J£,  then,  English  companies  may  be  formed  for  such  foreign  under-       ""^ 
takiDgSy  why  should  they  not  be  allowed,  under  sect.  161,  to  sell 
tiifiir  interest  to  foreign  companies  in  the  places  where  they  are 
carrying  on  their  business,  it  being  very  likely  that  such  a  foreign 
company  is  the  only  body  of  persons  likely  to  buy  their  shares  and 
interest  at  all  ?    It  might  be  certain  destruction  of  the  assets  if  it 
were  to  be  laid  down  that  no  sale  can  take  place  to  a  foreign  com* 
pany.    In  this  yery  case,  as  it  is  hardly  possible  that  an  individual 
French  capitalist  could  be  found  who  would  purchase  a  property  of 
such  mi^nitude,  the  selling  it  to  a  French  company  may  be  the 
obIj  possible  means  by  which  the  assets  can  be  realised  at  alL 

Therefivre,  the  conclusion  I  come  to  is  this,  that  the  company 
could  not  effect  this  sale,  as  they  intended,  under  the  articles  of 
association,  but  they  could  effect  it  under  sect.  161,  though  nofr 
without  giving  proper  notices.  I  am  also  of  opinion,  on  the  authority 
of  Lord  Justice  QiffarcPs  judgment  in  the  Imperial  Bank  of  China, 
that  the  notices  that  were  given  were  invalid.  They  ought  to  have 
been  such  that  a  shareholder  would  know  that  they  were  notices 
under  sect  161,  whereas  they  proceed  on  an  assumption  that  the 
diange  in  the  articles  of  association  was  good,  and  a  shareholder 
reading  them  would  not  know  that  if  they  were  passed  he  would 
have  the  option  of  dissenting,  and  having  his  shares  paid  for  in 
money.  Those  resolutions  having  been  passed,  and  being  good  to 
tlie  extent  I  have  mentioned,  viz.,  that  the  company  should  be 
wound  up  voluntarily,  aiid  that  the  liquidators  should  be  appointed, 
what  was  the  position  of  Mr.  Fox,  or  any  other  dissenting  share- 
holder? I  am  of  opinion  that  he  was  not  entitled  to  have  the 
company  wound  up  compulsorily,  nor  to  have  it  wound  up  under 
supervision,  but  I  think  that  he  was  entitled  to  come  to  this  Oourt, 
under  sect.  138,  and  require  that  the  carrying  out  of  the  proposed 
transfer  to  the  French  company  should  be  stayed  until  it  was  seen 
whether,  when  proper  meetings  of  the  company  were  called  by  the 
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U  JJ.  liquidators  under  sect  161,  under  proper  notices,  they  would  assent 
1871  or  not ;  and  I  think  he  would  further  be  entitled  to  say  that,  even 
In  re  ^  they  did  assent,  the  scheme  should  not  be  carried  out  until 
^^iOT^^  money  to  purchase  his  shares  had  been  provided.  What  did  Mr. 
Fbange.  ;g'f^  ^Q  ?  ;Qq  £fgt  required  the  company  to  pay  the  yalue  of  his 
j^^  shares.  If  he  was  advised  that  what  had  been  done  was  probably 
""""  invalid,  he,  no  doubt,  thought  it  useless  to  ask  for  the  calling  of  a 
new  meeting,  as  he  knew  that  the  shareholders  would  certainly 
assent  to  what  had  been  done.  Accordingly,  waiving  everything 
else,  he  demanded  the  value  of  his  shares.  The  company,  un» 
fortunately,  as  I  think,  and  under  bad  advice,  refused  that  Then 
he  presented  this  Petition,  in  which  he  has  not  asked  for  that  to 
which  I  conceive  he  is  entitled — to  have  the  proceedings  stayed 
until  it  had  been  regularly  ascertained  whether  the  shareholders 
would  assent  to  what  had  been  done — but  he  asked  for  things  to 
which,  in  my  opinion,  he  was  not  entitled,  to  have  the  company 
wound  up  compulsorily  or  under  supervision.  I  also  think  he  was 
not  entitled  to  have  the  liquidators  changed,  for  I  do  not  think 
that  he  has  proved  any  one  of  the  charges  that  he  makes  against 
them.  Then  he  asks — ^and  that  is  a  part  of  the  case  on  which^  on 
the  authority  of  the  Imperial  Bank  of  Indiay  Ohina,  and  Japan  (1 )» 
some  doubt  may  possibly  be  entertained — ^for  liberty  to  file  a  bill 
in  the  name  of  the  company  to  have  these  transactions  set  aside. 
Now,  it  is  plain  that  if  this  were  to  be  done  it  would  be  the  utter 
rain  of  the  company.  But  it  was  strongly  insisted  upon  that  we 
are  bound  to  grant  it,  whether  it  is  the  ruin  of  the  company  or 
noty  and  that  we  shall  be  altering  the  law  if  we  do  not  I  cannot 
agree  with  that.  There  is  this  distinction  between  the  present 
case  and  that  of  the  Imperial  Bank  of  China,  India^  and  Japan, 
that  the  amalgamation  there  proposed  was  ultra  vires,  for  the 
shareholders  were  not  merely  to  be  required  to  receive  shares  of 
the  new  company  in  exchange  for  the  interest  they  had  in  the  old 
company,  but  were  to  be  compelled  to  make  payments  for  the 
purpose  of  getting  those  shares.  That  scheme,  therefore,  was  not 
like  this,  which,  in  my  opinion,  is  one  which,  if  the  shareholders 
had  properly  confirmed  it  under  sect.  161,  could  be  carried  out, 
whereas  that  was  a  scheme  which  nothing  short  of  the  assent  of 

(1)  Law  Bep.  1  Ch.  339. 
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every  shareholder  could  enable  to  be  carried  out.     When  the  pro*       L.  JJ. 
posed  scheme  is  not  vUrd  vires,  bat  the  only  defect  is  that  there        1871 
has  not  been  a  proper  compliance  with  the  forms  of  the  Act  of       j^^ 
Parliament,  and  it  is  shewn  that  the  great  majority  of  the  share-  ^J^^ 
holders  wish  it  carried  out,  then  I  think  that  the  proper  coarse  is     Frakce. 
not  to  give  leave  to  file  a  bill  to  have  the  transaction  set  aside,  at     ^y^^ 

any  rate  until  an  opportunity  has  been  given  of  having  a  meeting        

summoned  to  see  whether  the  shareholders  will  agree  to  it.  Here  I 
do  not  think  it  is  necessary  to  have  such  a  meeting  summoned,  for 
the  fact  is,  that  the  arrangement  cannot  be  set  aside.  Mr.  Fox 
applied  for  an  injunction  to  restrain  the  liquidators  from  carrying 
out  the  transfer  of  the  property,  and  he  obtained  only  an  injunc- 
tion until  a  certain  sum  was  paid  into  Court.  He  did  not  appeal 
from  this  refusal  of  an  absolute  injunction,  but  submitted  to  the 
order.  The  money  was  brought  into  Court ;  the  consequence  of 
coarse  was,  that  the  liquidators  were  set  free  from  the  injunction. 
The  amalgamation  has  been  carried  out ;  that  is  to  say,  the  pro- 
perty which  is  situate  in  France  has  been  transferred  to  the 
French  company,  according  to  the  French  law ;  the  Court  has  no 
power  to  recover  it,  and  the  transaction  therefore  is  incapable  of 
being  set  aside.  Still  I  agree  that  Mr.  Fi>x,  having  taken  his 
objection  to  this  Vesolution  at  a  very  early  stage,  is  entitled  to 
receive  the  value  of  his  shares  as  they  were  at  the  date  of  the 
winding-up ;  but  he  is  entitled  to  nothing  more,  and  his  appeal 
must  be  dismissed  with  costs. 

Mr.  Cotton,  for  the  CrSdit  Foncier,  asked  for  costs,  on  the  ground 
that  charges  of  fraud  had  been  brought  against  the  chairman  of 
that  company. 

Mr.  Waller,  for  the  committee  of  shareholders,  asked  for  their 
costs,  relying  on  the  ground  that  the  Petition  of  appeal  asked  that 
the  motion  of  the  committee,  upon  which  the  Vice-Chancellor  had 
made  no  order,  might  be  dismissed  with  costs. 

The  Lord  Justice  James  : — We  wish  it  to  be  distinctly  under- 
stood that,  as  a  general  rule,  we  do  not  mean  to  give  more  than 
one  set  of  costs  in  these  matters.    Li  this  particular  case  there  was 
a  special  relief  prayed  against  the  committee  of  shareholders,  and 
hey  appear  to  defend  themselves.     They  will,  therefore,  have 
VouVL  S  1 


196  GHAKCEBT  APPEALS.  [L.  B. 

L.  Jj.      their  costs  of  the  appeal,  but  no  costs  will  be  giyen  to  the  Oridit 
1871       Fancier, 
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L.  JJ.  In  re  GREAT  WHEAL  BUSY  MINING  COMPANY. 

??Ii  KING'S  CASE. 

Contribuiory — Tranter  o/Sharei — Purchcue  in  name  of  a  Trtutee — Intention  to 
escape  Liability — Unregistered  Company — 0ost4>ook  System — Companies 
Act,  1862,  s.  200. 

K,,  the  secretary  of  an  unregistered  ccmi^ny  carried  on  upon  the  cost- 
book  system,  purchased  shares  in  the  company,  and  had  them  transferred  to 
a  nominee,  who  was  a  man  of  small  means,  his  object  being  to  prevent  its 
being  generally  known  that  he  was  trafficking  in  shares  in  the  company. 
The  transfer  was  registered,  and  about  three  years  afterwards  the  company 
was  wound  up  by  an  order  of  the  Court  of  Stannaries : — 

Held  (reversing  the  decision  of  the  Vice-Warden  of  the  Stannaries  Court), 
that  the  transaction  was  a  bond  fide  purchase  of  shares  in  the  name  of  a 
trustee,  and  that  K,  could  not  be  put  on  the  list  of  contributories  in  respect 
of  them. 

Semhle,  that  even  if  K,  had  purchased  the  shares  in  the  name  of  a  nominee 
for  the  purpose  of  escaping  liability,  yet  as  K,  was  never  under  any  obliga- 
tion to  the  company  in  respect  of  those  shares,  he  could  not  be  made  a 
contributory. 

Cox's  Case  (1)  distinguished. 

1  HIS  was  an  appeal  from  an  order  of  the  Vice- Warden  of  the 
Stannaries  Court  of  Cornwall^  which  had  been  remitted  by  the 
Lord  Warden  to  the  Court  of  Appeal  in  Chancery. 

The  Qreai  Wheal  Busy  Mining  Company  was  an  unregistered 
company,  formed  in  the  year  1856  on  the  cost-book  system.  The 
undertaking  was  divided  into  6000  shares. 

In  the  month  of  April,  1865,  Mr.  H.  B.  J,  VerehUd  was  the 
holder  of  eleven  shares.  Mr.  Edward  King  was  the  secretary,  and 
Mr.  J.  A,  M.  Cope  was  chairman  of  the  managing  committee  of 
the  company. 

In  that  month  King  and  Cope  purchased  210  shares,  through  a 

(1)  33  L.  J.  (Ch.)  145. 
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fihare-bioker,  of  a  Mr.  Suffden^  on  a  joint  account.    The  shares      L.  JJ. 
were  then  at  a  low  pricOy  and  they  were  speculating  for  a  rise  in       I87i 
Ihe  market.     By  the  directions  of  Kinff  and  dope,  the  broker  king's  Case. 
transferred  the  shares  into  the  name  of  VerchUd^  the  transfer 
being  dated  the  6th  of  April,  1865.     The  purchase-money  was 
JE312  7s.  Qd.]    but  as  the   transferor   was   in  arrear  for  calls, 
the  purchase-money  was  paid  to  the  company  by  King^  and 
the  shares  were  registered  in  VerehUd^s  name.     Seventy  of  the 
shares  were  afterwards  sold  to  a  person  named  Hieketf,  leaving  140 
standing  in  VerehiUCs  name. 

It  was  not  denied  that  Yerehildy  who  was  a  clerk  in  Cop^s  em- 
ployment, and  a  man  of  very  limited  means,  held  the  shares  as  a 
trustee  for  King  and  Oope^  and  that  he  looked  to  them  to  in- 
•demnify  him  against  the  calls  which  might  be  made.  In  a  letter 
from  Cope  to  King^  dated  the  3rd  of  June,  1865,  Cope  explained 
that  he  wished  the  shares  to  remain  in  VerchUd^s  name,  as  ^a  safe 
name."  A  settlement  of  account  afterwards  took  place  between 
Cope  and  King^  under  which  Cope  took  the  sole  interest  in  the  140 
shares ;  but  a  suit  was  now  pending  in  the  Court  of  Chancery  for 
iidjusting  the  respective  rights  of  Cope  and  King  in  this  and  other 
purchases  of  shares. 

In  August,  1866,  the  company  being  much  pressed  by  their 
creditors,  resolved  to  take  steps  to  wind  up  their  affairs,  and  on 
the  22nd  of  June,  1868,  an  order  for  winding  up  was  made  in  the 
Court  of  the  Vice- Warden  of  the  Stannaries. 

The  Begistrar,  who  acted  as  official  liquidator,  placed  Verehild'a 
name  on  the  list  of  contributories  in  respect  of  the  140  shares  as 
well  as  the  eleven  which  he  previously  held ;  but  he  subsequently 
applied  to  the  Vice-Warden  to  rectify  the  list  by  substituting  the 
names  of  King  and  Cope  for  that  of  VerchUd  for  the  140  shares. 
The  Vice-Warden  being  of  opinion  that  the  case  was  governed  by 
€0x^8  Case  (1),  made  the  orejer  asked  for,  and  from  this  order  King 
appealed.  Cope  did  not  join  in  the  appeal.  The  Begistrar  had 
made  a  call  of  £200  in  respect  of  the  shares,  which  King  paid 
under  protest. 

The  14th  of  the  rules  and  regulations  of  the  company  was 

as  follows : — "  That  the  shares  of  this  adventure  may  be  trans- 

(1)  33  L.  J.  (Cb.)  145. 

^2  1 
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L.  jj.  ferable  by  notice  of  transfer  in  the  form  usual  in  Comtoall,  under 
1871  the  cost-book  system,  the  said  transfer  being  duly  accepted  by  the 
King's  Cjlhe.  transferee ;  and  the  said  notice  of  transfer  shall  then  be  forwarded 
to  the  secretary,  whose  duty  shall  therefore  be  to  acknowledge 
the  receipt  thereof  to  the  purchaser  or  transferee  of  such  shares^ 
and  to  register  the  name  in  the  transfer  book :  provided  always, 
that  no  such  register  of  transfer  shall  be  so  made  by  the  secretary 
unless  all  calls  which  may  have  been  made  and  declared  upon 
such  shares  shall  have  been  duly  paid  thereon." 

Mr.  Fry,  Q.G.,  and  Mr.  Dunning,  for  the  Appellant : — 

The  right  of  the  shareholders  to  transfer  their  shares  to  whon^ 
they  please  is  unlimited  under  the  14th  rule,  and  unless  the  com- 
pany is  in  extremis,  it  is  no  objection  that  the  transfer  is  to 
an  insolvent  person.  There  was  no  expectation  in  this  case  that 
the  company  would  be  wound  up,  and  the  only  reason  for  buying 
the  shares  in  the  name  of  a  trustee  was  the  fear  of  injuring  the- 
company  by  its  being  known  that  the  chairman  and  secretary  of 
the  company  were  buying  and  selling  shares.  Moreover,  in  all  th& 
cases  in  which  a  transfer  to  escape  liability  has  been  set  aside,  the 
person  selecting  the  transferee  has  been  the  transferor,  who,  being 
a  shareholder,  was  under  obligation  to  the  company,  and  was  not 
allowed  thus  to  escape  from  it.  It  was  so  in  HyavtCs  Case  (1),  in 
CosteUo's  Case  (2),  and  Ex  parte  Hatton  (3).  There  has  been  no  case 
where  a  person  buying  shares  in  the  name  of  an  insolvent  person 
has  been  put  upon  tlie  register.  Cox^s  Case  (4)  is  no  exception, 
for  there  a  bargain  had  been  made  between  Cox  and  the  company 
that  he  should  take  the  shares  himself.  This  is  a  simple  case  of 
shares  being  purchased  in  the  name  of  a  trustee,  in  which  case  the- 
trustee  is  the  only  person  who  can  be  put  upon  the  list  of  contri* 
butories :  Ex  parte  Bugg  (5) ;  BuMs  Case  (6) ;  FenwicVs  Case  (7)  ; 
Newry  BaUivay  Company  v.  Moss  (8) ;  Walker  v.  Bartlett  (9) ; 
Castellan  v.  Edbson  (10) ;  In  re  National  Financial  Corporation  (11)-^ 

(1)  1  D.  F.  &  J.  75.  (6)  3  D.  F.  &  J.  297. 

(2)  2  Ibid.  302.  (7)  1  De  G.  &  Sm.  557. 

(3)  31  L.  J.  (Ch.)  340.  (8)  14  Bear.  64. 

(4)  33  Ibid.  146.  (9)  18  0.  B.  845. 

(5)  2  Dr.  &  Sm.  452.  (10)  Law  Rep.  10  Eq.  47. 

(11)  Law  Kep.  3  Ch.  791. 
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Mr.  C.  Holly  and  Mr.  Oraham  HadingB,  for  the  official  liqui-       L.  J  J. 
ilator : —  1871 

This  being  an  unr^stered  company,  it  is  not  necessary  that  a  Kmo's  Case. 
■contributory  should  be  a  shareholder ;  for  the  200th  section  of  the  ""^ 
Companies  Act^  1862,  enacts  that  *^  In  the  event  of  an  unregistered 
•company  being  wound  up  every  person  shall  be  deemed  to  be  a  con- 
tributory who  is  liable  at  law  or  in  equity  to  pay  or  contribute  to 
the  payment  of  any  debt  or  liability  of  the  company,  or  to  pay  or 
contribute  to  the  payment  of  any  sum  for  the  adjustment  of  the 
rights  of  the  members  amongst  themselves."  This  surely  must 
include  the  beneficial  owner  of  the  shares  held  by  a  trustee.  At 
aU  events,  it  will  include  a  case  where  a  man  purchases  shares  in 
the  name  of  a  nominee  for  the  purpose  of  escaping  liability,  and  of 
concealing  his  ownership  from  his  co-adventurers.  In  all  the 
cases,  whether  under  registered  companies  or  not^  it  is  admitted 
that  if  a  man  transfers  shares  to  a  trustee  with  a  fraudulent  intent 

« 

ix)  escape  liability,  the  transfer  is  void ;  and  there  is  no  distinction 
made  between  the  cose  of  a  shareholder  transferring  his  shares  and 
a  stranger  purchasing  fresh  shares,  and  having  them  transferred  to 
his  nominee :  Ex  parte  Bugg  (1) ;  BunrCs  Case  (2) ;  Budd's  Case  (3) ; 
Byaitis  Com  (4) ;  Lund's  Case  (5) ;  ChinnocVs  Case  (6) ;  Lindley 
on  Partnership  (7). 

In  the  present  case,  although  the  order  for  winding-up  was  not 
made  till  June,  1868,  yet  the  evidence  shews  that  the  company 
was  not  in  a  flourishing  condition  when  the  shares  were  pur- 
chased, and  that  a  year  afterwards  it  was  so  embarrassed  that 
«t«ps  were  taken  towards  winding  it  up. 

4SiR  W.  M.  James,  L. J. : — 

In  Mr.  Lindleifs  Treatise  on  Partnership  (8),  the  law  as  laid  down 
jby  the  cases  to  which  we  have  been  referred  seems  to  me  to  be  stated 
correctly;  thatistosay,  "  That,  nothwithstanding  there  is  a  complete 
transfer,  the  transferor  will  be  held  a  contributory  if  the  evidence 
-shews  not  only  that  the  transfer  was  made  to  get  rid  of  a  liability, 

(1)  2  Dr.  &  Sm.  452.  (5)  7  W.  R.  333. 

(2)  2  D.  F.  &  J.  275.  (6)  Job.  714. 

(3)  3  Ibid.  297.  (7)  2nd  Ed.  pp.  1311,  1352. 

(4)  8  W.  R  62  (8)  Ibid.  p.  1352. 
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L.  Jj.      but  that  the  transfer  was  not  a  real  transaction,  and  was  not 

1S71        intended  to  divest  the  interest  of  the  transferor,  and  to  render  the 

KingTcase.  transferee  the  bond  fide  owner  of  the  shares,  but  that  the  trans- 

feree  held  them  subject  to  the  orders  of  the  transferor;  and 

although  it  cannot  perhaps  be  denied  that  in  the  cases  in  question 
the  relation  of  trustee  and  cestui  que  trust  was  created,  it  is  obvious 
that  the  sole  object  of  the  trust  was  to  screen  the  transferor  from 
liability.     The  cases  shew  that  such  devices  will  not  have  the 
effect  desired  by  the  persons  who  practise  them."      That  relates 
entirely  to  the  cases  of  transfers  by  persons  who  are  already  share- 
holders, and  who  as  such  shareholders  have  entered  into  a  relation 
with  the  company  which  creates  a  privity  between  them,  and  who- 
are  persons  liable  to  contribute  to  the  debts  unless  they  have  dis- 
charged that  liability.      The  Courts  have  held  that  a  transaction 
of  this  kind,  which  is  a  sham,  a  fraud,  produces  no  effect  whatever, 
and  restores  the  transferor  who  has  resorted  to  that  device  to  the 
position  in  which  he  was  before  the  device  was  resorted  to.    But 
it  appears  to  me  very  difficult  indeed  to  apply  those   cases  or 
the  principles  to  be  derived  from  them  to  the  case  of  a  person  who 
has  never  been  in  respect  of  the  shares  a  shareholder  at  all,  who* 
has  never  been  in  any  relation  with  the  company,  who  has  simply 
gone  into  the  market  to  buy  shares,  and  had  bought  them  in  the- 
name  of  a  person  whose  name  has  been  tendered  to  and  accepted 
by  the  company  as  the  shareholder.     There  no  setting  aside  the 
transaction  as  void  would  put  the  name  of  the  cedui  que  trust  or 
real  owner  upon  the  register,  and  I  do  not  know  upon  what  ground 
it  is  that  the  Court,  setting  aside  a  transaction  as  fraudulent,  is 
able  to  make  a  new  contract  for  persons  which  they  have  never 
made  themselves.     The  only  case  in  which  the  attempt  was  made 
to  introduce  a  person  who  was  not  a  shareholder,  who  never  had 
been  a  shareholder,  and  who  never  contracted  with  the  company  to- 
be  a  shareholder,  was  Ex  parte  Bugg  (1),  before  Vice-Chancellor 
Kinderdey^  upon  which  Mr.  HaU  made  this  comment,  that  the 
case  was  really  decided  upon  the  question  of  fact  as  to  whether 
there  was  or  was  not  a  fraud  in  the  particular  circumstances  of 
that  case ;  assuming  that  if  there  had  been  fraud  the  cestui  que 
trust  would^  have  been  put  on  the  register  as  the  real  owner,  who 

(1)  2  Dr.  &  Sm.  452. 
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had  sought  to  escape  liability  by  purchasiiig  in  the  name  of  a       L.  Jj. 
person  of  nnsabstantial  means.    I  really  cannot  see  how  this        1871 
Gonrty  under  the  Chmpanies  Ad,  or  independently  of  the  Cbm-  kixq*s  Oasi. 
fames  Ad,  can  in  any  case  haye  jurisdiction  to  compel  a  man  to 
become  a  partner  where  he  never  has  himself,  either  directly  or 
indirectly,  entered  into  a  contract  with  the  firm  for  that  purpose. 
Bat  it  appears  to  me  that  this  particular  case  is  entirely  governed 
by  the  decision  in  the  case  before  yice-Chancellor  Kinderdey, 
when  we  consider  the  facts  of  the  two  cases.    For  what  are  the  dr- 
dunstances  here  ?  This  was  a  company  which  was  to  consist  by  their 
mles  and  regulations  of  the  adventurers  whose  names  were  origin* 
ally  subscribed,  and  ^'  all  other  persons  who  should  become  registered 
adventurers  in  the  company  thereby  formed.**    Then  there  is  this 
provision  as  to  the  transfer  of  shares.     [His  Lordship  read  the 
14th  regulation,  and  continued : — ]    Now,  the  two  gentlemen  in 
qnestion,  Messrs.  King  and  Cope,  being  minded  to  buy  shares^  buy 
them  in  the  name  of  a  person  who  is  called  for  the  purpose  of  this 
ailment  a  beggar,  who  is  admitted  to  be  a  person  of  unsub- 
stantial means,  at  all  events  not  a  person  at  the  time  likely  to  be 
able  to  pay  any  very  large  sum  of  money  for  calls.    If  all  the 
facts  had  been  communicated,  if  the  fact  that  he  was  a  nominee, 
that  he  was  a  name  used  by  Kinff  and  Cope  for  their  own  purposes, 
not  intended  to  be  the  real  owner,  had  been  communicated  to  the 
company  at  the  time,  but  the  calls  had  been  paid  upon  the  shares 
proposed  to  be  transferred  to  him,  and  that  transfer  being  accepted 
by  him  had  been  sent  by  him  or  by  his  authority  to  the  secretary,  it 
would  have  been,  as  it  seems  to  me,  the  plain  duty  of  the  company, 
and  it  would  have  been  the  plain  ministerial  duty  of  the  secretary 
to  have  registered  that  man,  and  that  man  only,  as  the  owner 
of  the  shares  in  question.    That  being  so,  it  is  difiScult  to  per- 
ceive how  there  could  be  any  fraud  in  making  and  concealing  an 
arrangement  from  the  company,  which  arrangement,  if  it  had  been 
perfectly  known  to  everybody,  it  is  plain  could  not  have  been 
prevented  from  being  done  exactly  in  the  way  in  which  the  parties 
proposed  it  should  be  done.    Beyond  that,  I  am  satisfied  upon 
the  evidence  that  the  use  of  the  name  here  was  not  for  the  sole 
purpose  of  screening  a  transferor  from  liability ;  but  that  there  was 
exactly  the  same  kind  of  honest  motive  which  was  discovered  in 
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L.  JJ.    .  Ex  parte  Bugg  (1) — that  is  to  say,  there  being  two  gentlemen,  one  in 

1871       the  committee  of  management,  and  one  the  secretary  of  the  com- 

Knra'8  Case,  p&ny,  who  were  minded  to  speculate  in  shares,  but  were  not  desirous 

"^       when  they  were  selling  shares  that  the  fact  should  be  known  that 

they  were  selling  shares  of  a  company  in  which  they  occupied 

these  positions,  and  having  a  joint  speculation  in  which  there 

might  be  accounts  to  be  taken  in  which  their  rights  to  particular 

shares  might  depend  entirely  npon  tiie  ultimate  adjustment  of  the 

accounts  between  them,  for  their  own  convenience  in  dealing  with 

the  shares  agree  that  the  shares  shall  not  be  put  in  the  name  of 

either  of  them,  but  in  the  name  of  another  person  which  they 

consider  to  be  *^  a  safe  name."     To  that  expression  I  do  not  attach 

the  meaning  that  Mr.  Rail  put  upon  it — namely,  a  man  safe  never 

to  have  a  farthing  to  pay  for  these  shares,  but  a  man  whom  they 

can  safely  trust  to  do  what  is  honest  with  regard  to  them. 

On  these  grounds  I  am  of  opinion  that  the  Vice-Warden  of  the 
Stannaries  Court  has  come  to  a  wrong  conclusion  in  substituting 
Mr.  King's  name  for  the  name  of  Verchild^  or  putting  Mr.  King*8 
name  at  all  on  the  list  in  respect  of  these  shares.  Mr.  Cope  has 
not  appealed  to  us,  and  possibly  he  has  no  motive  for  it,  because, 
as  between  him  and  the  nominal  owner,  he  is  bound  to  indenmify 
him ;  and  therefore  it  is  a  matter  of  indifference  to  him  whether 
he  is  on  the  list  or  not  I  am  of  opinion  that  the  Appellant  is 
entitled  to  succeed  upon  this  appeal  to  have  his  name  taken  off, 
and  to  have  the  £200  which  he  has  paid  to  the  Registrar  returned 
to  him. 

Sir  6.  Mellish,  L.  J. : — 

I  am  of  the  same  opinion.  The  Vice-Warden,  in  determining 
this  case,  proceeded  on  the  authority  of  Cox  8  Case  (2),  which  he 
thought  could  not  be  distinguished  from  this  case.  Now  I  am  of 
opinion  that  this  case  can  be  distinguished  from  Cox^s  Case  in 
two  most  material  particulars,  both  as  respects  what  is  the  mere 
question  of  law,  and  also  on  the  facts.  In  Coxs  Case,  Cox  was  one 
of  the  original  promoters  of  the  company,  and  he  had  agreed  with 
the  company,  or  perhaps  more  strictly  with  the  other  promoters, 

(1)  2  Dr.  &  Sm.  452.  (2)  33  L.  J.  (Ch.)  145 ;  12  W.  B.  92. 
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ihat  he  would  take  a  certain  number  of  shares,  and  then,  in  L.  JJ. 
collusion  with  the  officers  of  the  company,  he  procured  200  of  1871 
these  shares  to  be  registered  in  the  names  of  persons  who  were,  as  king's  Case. 
the  Lords  Justices  found,  mere  sham  names,  that  is  to  say,  names 
of  persons  who  had  no  real  interest  in  the  shares ;  and  that  he  did 
that,  as  they  also  found,  for  the  improper  purpose  of  deceiving 
other  persons  who  might  become  shareholders  in  the  company. 
Now,  under  these  circumstances,  what,  in  substance,  the  Ix)rds 
Justices  did  amounted  to  granting  specific  performance  of  that 
contract  which  Cox  had  entered  into  with  the  company.  In  the 
same  way,  as  respects  those  numerous  cases  which  have  been 
referred^  to  as  to  transfers,  although  it  might  not  be  correct 
to  say  that  the  transfer  could  be  treated  as  absolutely  void,  be- 
cause I  think  that  at  law  it  would  be  a  good  transfer  to  the 
nominal  holders,  yet  I  can  quite  conceive  that  a  Court  of  Equity 
may  say  that  a  transfer  by  a  shareholder  to  a  mere  pauper,  for  the 
sole  purpose  of  avoiding  liability,  is  a  fraudulent  and  improper 
transfer,  and  ought  to  be  set  aside.  Then,  of  course,  the  transfer 
being  set  aside,  the  former  shareholder  remains  a  shareholder,  and 
is  a  contributory.  But  I  confess  I  have  great  difficulty  in  seeing 
how,  if  a  person  never  has  been  a  shareholder,  and  has  never  con- 
tracted with  the  company  that  he  would  become  a  shareholder,  a 
Court  of  Equity  has  any  right  to  make  such  person  a  contributory 
at  alL 

The*  jurisdiction  of  the  Court  of  Equity  is  a  statutory  juris- 
diction ;  and  in  this  particular  case  of  an  unregistered  company 
it  depends  on  the  200th  section  of  the  Companies  Act^  which 
provides  that,  *'In  the  event  of  an  unregistered  company  being 
wound  up,  every  person  shall  be  deemed  to  be  a  contributory  who 
is  liable  at  law  or  in  equity  to  pay,  or  contribute  to  the  payment, 
of  any  debt  or  Lability  of  the  company."  Now,  is  Mr.  King  liable 
to  contribute  at  law  or  in  equity  to  any  debt  or  liability  of  the 
company?  He  is  certainly  not  liable  at  law.  The  creditors  of 
a  company  of  this  kind  could  at  law  only  sue  the  persons  who, 
with  their  own  consent,  were  registered  in  the  cost-book  as  the 
shareholders  at  the  time  the  debt  was  contracted ;  and  I  am  not 
aware  that  the  creditors  of  such  a  company  have  any  more  exten- 
sive right  in  equity  than  they  have  at  law.    If,  then,  a  person  simply 
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L.  J  J.      goes  into  the  share  market  and  bnys  shares  from  a  jobber,  and 
1871        thereby  enters  into  a  contract  with  the  jobber  that  he  will  either 
Kixo'8  Case,  himself  become  registered  or  procure  somebody  else  to  become  the 
transferee  and  registered  owner  of  the  shares  which,  not  the  jobber 
himself,  but  some  vendor  of  the  jobber,  will  transfer,  and  that 
transfer  is  completed,  and  the  name  of  the  transferee  is  registered, 
can  there  be  any  question  that  the  contract  which  was  entered  into 
with  the  jobber  is  entirely  performed  ?    Then,  if  that  be  so,  it  is 
the  business  of  the  company,  by  their  articles  of  association,  to 
determine  whether  they  will  or  will  not  have  any  security  against 
persons  of  no  substance  becoming  shareholders.     A  large  number 
of  companies  have  regulations  by  which  the  directors  may  |pject  as 
shareholders  persons  they  deem  not  to  be  solvent.    Other  com- 
panies, like  the  company  now  in  question,  have  no  such  restriction,, 
and  allow  anybody  whomsoever  to  become  a  shareholder ;  and  it 
seems  clear,  from  the  regulations  of  this  company,  that  they  do 
not  confine  their  shareholders  to  purchasers,  but  allow  mere  trans- 
ferees— persons  who  may  not  be  purchasers — ^persons  who  may  be 
mere  nominal  owners  or  mere  trustees — to  be  registered.      I 
cannot  therefore  see  how,  if  a  person  who  is  not  a  shareholder^ 
and  has  never  entered  into  any  contract  with  the  company,  agrees 
to  buy  shares  and  then  has  them  registered  in  the  name  of  a  trans* 
feree  whom  either  the  company  are  bound  to  accept,  or  whom  they 
do  accept,  such  person  can  be  said  to  commit  any  fraud  upon  the 
company.  It  is  the  fault  of  the  regulations  of  the  company  if  they 
admit  of  persons  becoming  shareholders  who  are  of  no  means,, 
and  the  other  shareholders  and  the  creditors  of  the  company 
must  run  the  chance.    Therefore  I  have  great  difSculty  in  seeing' 
how,  under  any  circumstances,  Kingf  could  have  been  mode  a 
shareholder  and  a  contributory  in  this  company.    But  perhaps  it 
is  hardly  necessary  directly  to  decide  that  in  the  present  case, 
because  I  qidte  agree  with  the  Lord  Justice  that  even  if  the  rule 
were  such  as  Mr.  EdU  has  contended  for,  and  that  a  Court  of 
Equity  could,  in  a  case  where  a  person   has  been  put  in  as  a 
nominee  for  the   sole  purpose  of  avoiding  liability,   make  the 
cestui  que  trust  a  contributory,  it  is  not  made  out  in  this  case 
that  there  was  any  such  fraudulent  intention.     It  may  be  per- 
fectly true  that  VercJiild  was  a  person  who  was  not  able  to  pay 
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the  amount  of  the  calls  if  the  company  should  fail,  and  it  is  quite  L.  JJ. 
conceiYable  that  it  may  not  be  very  easy  to  find  a  nominee  of  1871 
snbstance  who  would  be  willing,  for  no  remuneration  at  all,  to  run  king's  Case. 
the  risk  of  being  a  shareholder  in  such  a  company  as  this.  But 
there  is  no  evidence  which  convinces  me  that  either  Cope  or  King 
had  any  intention  of  cheating  the  other  shareholders  or  the 
creditors  of  the  company  out  of  any  calls  that  might  be  made. 
It  appears  to  me  perfectly  reconcilable  with  all  the  evidence  that 
they  knew  perfectly  well  that  they  would  be  liable  to  indemnify 
VerchOd,  and  that  they  hand  fde  intended  to  indemnify  him 
against  any  liability  he  might  incur  by  having  the  shares  regis- 
tered in  his  name  as  their  nominee.  They  had  other  reasons  why 
they  wished  not  to  have  them  registered  in  their  own  names. 
One  was  already  a  manager  and  a  very  large  shareholder  in  the 
company ;  the  other  was  the  secretary  of  the  company ;  and  I  can 
quite  conceive  that  persons  in  that  position,  being  minded  to  specu- 
late, would  think  it  might  be  injurious  to  the  company  if  the  fact 
of  their  buying  and  selling  large  quantities  of  shares  were  made 
public,  and  that  they  would  wi-sh  to  have,  as  they  say,  a  safe 
person  in  whom  they  could  trust,  and  in  whose  name  they  might 
have  their  shares  registered.  I  do  not  see  that  there  was  any- 
thing improper  or  fraudulent  in  such  an  intention.  Therefore, 
in  my  opinion,  even  if  a  eesttU  que  irud  could  be  made  a  contri- 
butory when  he  puts  shares  in  the  name  of  a  nominee  for  the 
sole  purpose  of  avoiding  liability,  no  such  case  is  made  out  upon 
the  facts  in  the  present  instance. 

The  LoBD  JusTiGG  James  : — The  Appellant  will  have  his  costs 
of  the  appeal  out  of  the  assets.  The  hearing  before  the  Yice- 
Warden  appears  to  have  been  merely  formal.  This  is,  in  fact, 
the  first  hearing. 

Solicitors  for  the  Appellants :  Messrs.  OhiTds  dt  Batten. 
Solicitors  for  the  OflScial  Liquidator :  Messrs.  Oregory,  BoweJiffes, 
&  Bawie,  agents  for  Messrs.  Carlyon  &  Patdly  Truro. 
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L.  Jj.  In  re  LONDON  AND  MEDITERRANEAN  BANK. 

1871  Ez  parte  AGRA  AND  MASTERMAN'S  BANK. 

■Tan  26  27 

'     '         Company — Liquidators-— Acceptance  of  BiU  by  one  Li^icUUor — Companies  Act^ 

1862,  «.  133. 

The  four  liquidators  of  a  company  passed  a  resolution  that  one  of  them 
should  have  power  to  accept  bills  of  exchange.  They  afterwards  resolved 
that  bills  to  the  amount  of  £7500,  which  had  been  accepted  to  the  credit  of 
(7.,  should  be  renewed.  Fresh  bills  were  accordingly  drawn  and  accepted  by 
one  liquidator : — 

Held  (afiSrming  the  decision  of  Stuart,  V.G.),  that  the  acceptances  were 
invalid. 

Ex  parte  Birmingham  Banking  Company  (1)  commented  on. 

Whether,  under  any  circumstances,  liquidators  can  authorize  one  of  their 
number  to  sign  a  bill  in  their  name,  qtuere, 

XhIS  was  an  appeal  from  an  order  of  yice-Chancellor  Stuart, 
made  in  the  winding  up  of  the  London  and  Mediterranean  Bank, 
Limited. 

In  the  year  1865,  Adolph  Coqui  opened  a  credit  with  the  bank 
for  £7500.  Under  this  credit,  bills  to  the  amount  of  £7500,  dated 
the  6th  of  September,  1865,  were  accepted  by  the  bank  and  de- 
livered to  Coqui  to  be  discounted.  The  bills  were  drawn  by  a 
Mr.  Bradley  and  other  persons. 

On  the  22nd  of  November,  1865,  a  resolution  was  confirmed  for 
winding  up  the  company  voluntarily,  and  four  liquidators  were 
appointed.  On  the  24th  of  November  the  four  liquidators  held 
a  meeting,  at  which  they  passed  a  resolution  to  the  following  effect : 
*^  That  the  bankers  of  the  company  be  requested  to  honour  all 
cheques  and  drafts,  and  orders  to  pay  thereon,  bearing  the  signa- 
ture of  one  of  the  liquidators,  manager,  or  secretary,  countersigned 
by  the  accountant  or  one  of  the  cashiers  of  the  company,  in  lieu  of 
the  arrangements  formerly  subsisting ;  and  that  the  bank's  accep- 
tances be  signed  by  one  of  the  liquidators  and  by  the  manager  as 
heretofore." 

On  the  9th  of  December  the  bills  for  £7500  were  renewed 
at  the  request  of  Coqui,  the  fresh  bills  being  accepted  by  one  of 

(1)  Law  Rep.  8  Ch.  651. 
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the  liquidators  and  the  manager,  to  become  due  on  the  3rd  of       L.  JJ. 
March.  iSYi 

On  the  20th  of  February,  1866,  Ooqui  wrote  to  Mr.  W.  E.  Fotder,       ^ 
the  manager  of  the  bank,  as  follows  : —  London  and 

°  '  Meditkrua- 

**  On  the  3rd  of  next  month  the  acceptances  of  your  bank  for  '""'^  Bank. 
£7500,  given  in  exchange  for  acceptances  of  £5000,  of  Messrs.    agkaand 
Giaespie,  CliwchiU,  &  Co.,  and  £2500  of  the  Natal  Investment  Maoterman'* 

Company,  fall  due.     I  leave  town  for  Cologne  in  a  day  or  two,  and       

1  shall  feel  obliged  by  your  informing  me  if  you  will  repeat  the 
transaction,  so  that  I  may  make  the  necessary  arrangements  before 
leaving." 

On  the  23rd  of  February  the  liquidators  passed  a  resolution, 
which  was  entered  on  the  minute-book  in  the  following  terms: 
•*  The  renewal  of  ±  Coquis  bills  for  £7500,  due  on  the  3rd  of 
March,  was  agreed  to."  On  the  same  day  the  manager  wrote  to 
Coqui^  as  follows : — 

"  I  beg  to  inform  you  that,  on  receiving  from  you  a  cheque  for 
£165  9«.  lOi.,  the  amount  of  inclosed  account,  my  committee  will 
accede  to  your  request  for  renewal  of  the  credit,  by  acceptances 
for  £7500,  receiving,  as  cover  for  the  bills  falling  due  on  the  3rd  of 
March,  acceptances  of  Messrs.  OtUespie,  ChurchtU,  &  Co.  for  £5000, 
and  the  Natal  Investment  Company  for  £2500,  such  credit  to  be  for 
a  period  of  nine  months  on  the  same  terms  as  before,  namely,  a 
commission  of  half  per  cent." 

Accordingly,  bills  were  drawn  to  the  amount  of  £7500,  of  which 
the  three  bills  which  are  the  subject  of  this  appeal  formed  part 
They  were  for  the  respective  amounts  of  £1200,  £1100,  and  £800, 
and  were  each  of  them  drawn  by  A.  Coqu%  and  accepted  **  For  the 
London  and  Mediterranean  Bank,  in  liquidation.  W.  Maxwell, 
liquidator ;  W,  E.  Fowler,  manager."  They  were  indorsed  by 
Coqui  to  Messrs.  OiHespie  &  Churchill^  and  were  now  held  by  the 
Affra  and  Mastermans  Bank.  The  liquidators  had  been  changed 
since  the  bills  were  accepted,  and  the  present  liquidators  disputed 
the  claim  of  the  holders  of  the  bills  to  prove  against  the  London 
and  Mediterranean  Bank.  The  claim  was  disallowed  by  the  Vice- 
chancellor,  who  considered  that  the  acceptances  were  void,  not 
having  been  signed  by  two  liquidators  in  accordance  with  the 
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L.  J  J.       Companies  Act^  1862,  on  the  authority  of  JBb  parte  Birmingham 
1871        Banking  Company  (1),  which  was  decided  in  the  winding  up  of  the 
^^0       same  company.    From  this  decision  the  Agra  and  Masterman^s 
London  AND  JBani  appealed. 

Meditebra-  *  * 

NKAN  Bank. 

Ex  parU         Mr.  Frtf^  Q.C,,  and  Mr.  WesUaJce,  for  the  Appellants : — 

Agka  and 

Mastebman's  The  case  of  Ex  parte  Birmingham  Banking  Company  does  not 
^ —  conclude  this  case.  The  present  Lord  Chancellor  there  said  (2)  : 
^^  I  am  disposed  to  accede  to  the  very  able  argument  of  Mr.  Swanston 
and  Mr.  Lindley,  and  I  am  not  at  all  inclined  to  dispute  their 
proposition,  that  the  authority  of  the  two  does  not  necessarily 
mean  that  you  should  find  the  names  of  the  two  liquidators  on  the 
piece  of  paper  which  forms  the  bill.  But  though  the  liquidators 
might  well  meet  (the  four  liquidators  are  said  to  have  done  so 
here)  and  give  an  authority  to  some  one,  yet  that  must  be  as  to 
the  acceptance  of  a  specific  bill,  or  other  specific  thing  which  is  to 
be  done ;  and  they  may  then  say  that  their  clerk  or  agent,  who- 
ever it  may  be,  shall  sign  for  them That  may  be  a  good 

acceptance  under  the  D5th  section;  but  at  least  you  must  have 
the  judgment  of  the  two  liquidators  upon  the  particular  bill."  That 
is  just  what  in  effect  took  place ;  for,  reading  the  resolution  of  the 
four  liquidators  with  the  letter  of  Coqui  asking  for  a  renewal,  and 
Mr.  Fowler's  reply,  it  is  clear  that  the  liquidators  passed  their 
judgment  that  these  particular  bills  should  be  accepted.  The  act 
of  the  single  liquidator  was  therefore  merely  ministerial. 

Mr.  Hardy,  Q.C,  and  Mr.  Higgins,  for  the  official  liquidators : — 

The  observations  of  the  present  Lord  Chancellor  in  Ex  parte 
Birmingham  Banking  Company  were  merely  obiter  dicta;  but 
they  do  not  really  apply  to  the  present  case,  for  bills  to  a  large 
amount  were  to  be  renewed,  and  the  amounts  and  dates  of  the 
renewed  bills  were  not  settled  by  the  resolution  of  the  23rd  of 
February,  1866,  but  were  left  to  the  discretion  of  the  persons  who 
might  sign  the  acceptances.  There  was  a  very  similar  resolution 
in  Ex  parte  BirmingJiam  Banking  Company,  but  that  was  not 
considered  sufficient  (8).     If  the  bills  are  invalid,  the  holders 

(1)  Law  Rep.  3  Ch.  651.  (3)  This  resolution,  which  does  not 

(2)  Ibid.  653.  appear  in  the  printed  report,  was  tiassed 
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cannot  claim  for  the  amount  on  any  other  ground :  Bdognests       L.  JJ. 
Ca8e(iy  1871 

Mr.  Fry.  in  reply.  ^    ^^  *■" 

■''  *  -^  London  and 

^MEDITEnnA- 

Sib  W.  M.  James,  L.  J. :—  *'^*''  »*-'"'• 

Kx  parte 

Now  that  we  have  the  resolution  before  us  upon  which  the    Agraakd 
jndgment  of  the  Lords  Justices  proceeded  in  the  case  of  Ex  parte       bank. 
Birmingham  Banking  Company  (2),  I  am  unable  really  to  make 
nny  substantial  distinction  between  that  case  and  this.     In  that 
case  there  was,  in  the  first  place,  the  same  authority  given  to  one 
liquidator  to  accept  bills,  with  the  concurrence  of  the  manager, 
and  there  was  also  a  resolution  which  is  in  substance  the  same 
as  that  which  occurs  in  this  case — ^a  resolution  for  the  renewal 
of  existing  bills  to  the  extent  of  £16,500  upon  certain  terms. 
In  that  case  the  present  Lord  Chancellor,  then  Lord  Justice, 
said  (8)  :  **  The  grant  of  a  sweeping  authority  to  issue  bills,  alto- 
gether to  the  extent  of  £16,500,  without  any  judgment  exer- 
cised as  to  the  date  at  which  they  are  to  be  issued,  the  proportions 
in  which  they  are  to  be  issued,  the  amount  of  the  bills,  or  the 
times  during  which  they  shall  run,  except  this,  that  there  are  to 
be  three  months  from  the  date,  whenever  that  may  be,  does  not 
appear  to  us  an  act  which  it  was  competent  to  the  four  liquidators 
to  do  in  the  manner  proposed  by  their  resolution."    Every  word 
-of  that  seems  to  me  to  apply  to  this  case,  unless,  indeed,  Mr.  Fry 
could  make  out  that  the  bargain  was  for  a  renewal  of  each  spe- 
•cific  bill  which  was  outstanding,  at  its  becoming  due,  by  another 
bill  at  the  same  date,  and  therefore  that  everything  was  pro- 
vided for  by  the  resolution  and  the  agreement.     But  to  arrive  at 
that  conclusion,  I  have  no  data  different  from  those  existing  in  the 
case  of  the  Birmingham  Banking  Company,    When  I  read  the 
letter  of  the  23rd  of  February  from  Mr.  Fovier  to  Mr.  Coqui,  I 


on  the  27th  of  March,  1866,  and  was  upon  such  renewed  bills  becoming  due 

entered  in  the  minute-book  as  follows :  they  shall  be  renewed  to  the  extent 

'*  Mr.  JDimadale  having  attended  and  of  one-half  for  a  like  period  of  three 

given    explanations,  it  was  resolved,  months." 

without  prejudice,  that  the  bills  now  (1)  Law  Bep.  5  Ch.  567. 

about  matiuing  shall  be  renewed  for  (2)  Ibid.  3  Ch.  651. 

a  period  of  three  months,  and  that  (3)  Ibid.  654. 
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L.  JJ.       can  see  nothing  in  it  wliich  amounts  to  a  statement  that  the 
1871        renewal  was  to  be  exactly  modo  et  forma.    The  bills  falling  due 
In  re       upon  the  Srd  of  March  wei-e  to  be  provided  for,  and  there  was 
]^Stbrii!^  not  to  be  a  renewal  of  those  particular  bills,  but  a  renewal  of  that 
NEAN  Bank,  particular  amount  of  credit.    It  was  quite  open  to  Coqui,  as  it 
i^BA  AXD    s^®'^"^  ^^  ^^»  ^^  hsLYe  produced  any  bills  for  any  amount  he  liked,. 
Mastermans  provided  that  the  whole  did  not  amount  to  more  than  £7500, 
—        which  was  the  real  substance  of  the  transaction.    I  cannot,  there- 
fore, distinguish  the  £7500  in  this  case  from  the  £16,500,  as  to 
which  there  has  been  a  positive  decision  of  the  Lords  Justices^ 
that  it  was  not  within  the  competency  of  one  liquidator  to  accept 
the  bills  as  being  a  mere  ministerial  act.     It  is  also  to  be  observed 
that  there  was  no  actual  decision  of  the  Court  that  the  act  of  one 
liquidator  under  any  circumstances  would  be  sufficient    It  was  not 
necessary  to  decide  the  point  in  that  case.    I  must  confess  I  do 
not  consider  it  is  a  decision  that  the  acceptance  of  the  bills  can  be 
delegated  to  one  liquidator  when  the  Act  of  Parliament  says  that 
the  thing  ought  to  be  done  by  the  two.    I  desire  not  to  preclude 
myself  from  expressing  an  opinion  on  that  point  whenever  it  shall 
arise.    It  appears  to  me  strange  that,  where  the  Act  of  Parliament 
provides  that  a  bill  of  exchange  can  be  accepted  (by  two  on  behalf 
of  another  person,  or  a  body  of  persons,  anything  short  of  the  act 
being  done  by  two  persons  will  suffice. 

Sir  G.  Mellish,  L.  J. : — 

I  am  also  of  opinion  that  this  case  cannot  be  distinguished  from 
the  rule  laid  down  in  the  case  of  the  Birmingham  Banking  Com- 
pany  (1).  Taking  the  133rd  and  the  95th  sections  of  the  Act  of  1862 
together,  two  liquidators  have  power  to  accept  bills  of  exchange 
on  behalf  of  the  company;  and  the  question  is,  are  the  bills  of 
exchange  in  question  accepted  by  two  liquidators  ?  Now,  equally 
with  the  Lord  Justice,  I  have  considerable  doubt  whether  two  liqui- 
dators cau  be  considered  in  any  case  to  have  accepted  bills  on 
behalf  of  the  company,  unless  both  have  signed  them.  But  I  will 
assume,  in  accordance  with  what  is  thrown  out  by  the  Lord  Chan- 
cellor, in  the  case  of  the  Birmingham  Banking  Company^  that 
although  they  may  certainly  not  delegate  their  discretion,  yet  if 

(1)  Law  Rep.  a  Cli.  G51. 
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they  detennine  that  certain  specific  bills  shall  be  accepted,  they      L.  JJ. 
may  delegate  to  one  of  their  number  the  power  of  actually  signing       1871 
his  name  for  theirs.     Well,  then,  have  they  done  so  in  this  case  ?       inn 
Now,  I  am  clearly  of  opinion  that  they  have  not    The  whole  body  MtaraBR^ 
of  liquidators  made  an  agreement  with  Coqui,  that  on  his  perform-  ^^^  Bank, 
ing  certain  conditions,  namely,  handing  over  other  bills  to  the    aqbTand 
amount  of  £7500,  so  as  to  pay  the  bills  then  running,  his  credit  ^^^^^^^^ 
diould  be  renewed.    That  seems  to  me  to  be  the  substance  of  the       ^— 
bargain  they  made ;  that  is  to  say,  he  could  have  power  to  draw 
bills  to  the  amount  of  £7500  at  three  month's  date.    These  bills, 
purporting  to  be  drawn  under  the  agreement,  are  brought  in  to  be 
accepted.    It  appears  to  me  that  the  person  who  is  to  accept  on 
behalf  of  the  company  has  a  considerable  discretion  to  perform. 
In  the  first  place,  he  has  to  see  whether  Caqui  has  performed  that 
which  was  the  condition  precedent,  and  whether  he  has  handed 
over  the  bills.    That  alone  is  a  considerable  discretion.    Then  the 
specific  bills  are  not  pointed  out.     The  exact  date  is  certainly  not 
pointed  out,  although  I  think  they  would,  no  doubt,  have  to  be 
drawn  within  a  reasonable  time  from  the  day  when  the  bargain 
was  made.    Nor  are  the  specific  amounts  pointed  out     Therefore 
the  resolution  did  not  give  a  mere  authority  to  accept  certain 
^specific  bills,  but  it  delegated,  as  it  appears  to  me,  to  a  single  liqui- 
dator that  discretion  which,  by  the  Act  of  Parliament,  was  to  be 
exercised  by  the  two.    The  appeal  will  be  dismissed  with  costs. 

Solicitors  for  the  Appellants :  Messrs.  Asht^rd,  Morris,  &  Co. 
Solicitors  for  the  OflBcial  Liquidators:  Messrs.  Lewis,  Munns, 
it  Co. 
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L.  J.  J.  In  re  UNITED  SEBVICE  COMPANY. 

l«7fr  JOHNSTOira  CLAIM. 


!>««.  21;      Bemoteneu  qf  Damage  —  DtposUfor  waft  Cvatody  with  Bankers — Negli^\ 
2gy2  Forged  Transfer — Costs  tn  Suit  to  recover  CertifieaUs. 


Jan,  81.  «^*9  tbe  owner  of  railway  shares  in  two  companies,  deposited  the  certificates 

— ^  for  safe  custody  with  a  banking  company,  who  undertook  to  reoeiTe  the 

diyidends  for  a  small  commission.  On  receiving  the  oertificsites  fnmi  the 
railway  companies,  J.  gave  his  address  in  one  instance  at  the  office  of  the 
bank,  and  in  the  other  at  a  club.  The  manager  of  the  bank,  who  had 
the  key  of  the  safe  where  the  certificates  were  kept,  fraudulently  sold 
the  shares,  and  forged  the  name  of  J,  to  the  transfer.  The  compaoses  wrote 
to  J,,  informing  him  of  the  transfers^  and  receiving,  in  one  instance^  no 
answer,  and  in  anoth^  an  answer  in  J*s  name  £Drged  by  the  manager, 
registered  the  transfer.  J.  afterwards,  on  discovery  ot  the  fraud,  brought 
suits  against  the  two  companies  and  the  transferees  of  the  shares,  in  which 
he  recovered  the  shares,  but  the  Court  gave  him  no  costs.  The  l^mking 
company  being  wound  up,  J.  claimed  to  prove  against  the  company  for  the 
amount  of  his  costs  in  the  suits  which  had  been  occasioned  by  their  n^li- 
gence : — 

Hdd  (affirming  the  judgment  of  the  Master  of  the  Rolls),  that  the  banking 
company  were  bailees  for  reward  of  the  certificates,  and  that  they  had  been 
guilty  of  culpable  negligence  in  keeping  them;  but  held  (reversing  the 
order  of  the  Master  of  the  Rolls),  that  the  loss  of  the  costs  was  too  remote  a 
consequence  of  the  negligence  of  the  company  for  them  to  he  held  liable  for 
it,  and  the  claim  refused. 

1  HIS  was  an  appeal  from  a  decision  of  the  Master  of  the  Bolls 
refusing  to  admit  a  claim  by  Mr.  William  Johnston  against  the 
United  Service  Company,  Limited,  in  respect  of  certain  costs  in- 
curred by  him  in  the  suits  of  Johnston  v.  Benton  and  Johnston  y. 
Parsey  (1). 

The  facts  which  led  to  those  suits  are  fully  detailed  in  the  report. 
They  may  be  stated  shortly  as  follows : — 

The  United  Service  Company  carried  on  biisiness  as  bankers  and 
army  agents  at  9,  Waterloo  Place,  Mr.  George  Edward  Hudson 
being  their  manager. 

The  claimant,  W.  Johnston,  who  usually  resided  at  Stonehaven, 
in  the  county  of  Kincardine,  in  September,  1865,  deposited  with 
the  company,  with  whom  he  had  a  banking  account,  the  certificates 
of  twenty-five  paid-up  shares  of  the  Metropolitan  District  Bailway 

(1)  Law  Rep.  9  Eq.  181.  .  • 
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Oompafiy  for  wfe  custody,  and  took  the  i^eoeipt  for  ihem  from     L. J.J. 
Hmdatm.    The  annpaiiy  was  to  receive  the  drndends  and  to  dbarge       I870 
a  small  commiaBion  for  doiiig  00.  ^„ 

On  the  25th  of  September,  1865,  the  shares  were  oonyerted  into     ^^^ 
stocky  and  the  certificate  for  £500  stock  was  handed  to  the  claimant,    Oomtuit. 
who  gaye  his  address  at  9,  Waierho  Plate,  whidi  he  said  was  the   j< 
address  of  his  agents  O.  R  Hudrnm,  who  had  the  custody  of  the 
share  certificates.     On  the  12th  of  November,  1867,  the  claimant 
gave  the  stock  certificate  to  Hudmm  for  safe  custody. 

In  Jane,  1868,  Hitdmm  frandolently  sold  the  stock  to  Jama 
BmUon*  The  transfer  deed  was  sent  to  Hudaon,  who  forged  John- 
$fym*$  name  to  it.  On  the  3rd  of  Jnly  the  foiged  transfer  and  the 
stock  certificates  were  forwarded  by  HtuUon  to  the  railway  com- 
pany, whose  registrar  addressed  the  nsnal  notice  to  the  claimant  at 
9,  WaUfloo  PJaee,  informing  him  that  the  transfer  had  been  left 
at  the  office  for  registration.  No  answer  was  retained  to  this 
notice,  and  the  new  stock  certificate  was  accordingly  issaed  to  Bmbm. 

On  the  11th  of  Jane,  1868,  Johnahn  in  like  manner  deposited  a 
certificate  for  £200  stock  of  the  Lonim  and  South  Watern  Bail- 
wag  Company  with  the  UnUed  Service  Company  for  safe  custody. 
On  obtaining  the  certi&aito  from  the  railway  company,  he  gare 
his  address  at  the  Bad  India  UnUed  Service  Clnb.  In  ibe  same 
month  Hudson  sold  this  stock  to  WHKam  Pareeg,  and  foiged  John- 
sfen'«  name  to  the  transfer.  The  treasarer  of  the  railway  company 
sent  the  nsnal  notice  of  the  transfer  to  Johntton  at  the  Bad  India 
United  Service  Club,  with  a  request  that,  if  the  transfer  was  correct, 
he  wonld  sign  his  name  and  retam  it.  Hudeon  obtained  possession 
of  this  notice  and  forged  Johnston*$  name  to  it,  and  retained  it  to 
the  railway  company,  and  the  new  certificate  was  accordingly  issaed 
to  Parsey. 

The  United  Service  Company  was  afterwards  ordered  to  be 
wonnd  np,  and  in  NoTcmber,  1868,  Hudson  absconded,  and  the 
claimant  then  discoTcred  the  foot  of  the  forgeries.  He  accordingly 
filed  the  bills  in  the  suits  of  Johnston  t.  Benton  and  Johnston  r. 
Parsey  (1)  against  the  holders  of  the  stock  certificates,  and  the  two 
railway  companies  which  had  issaed  them,  praying  that  the  trans- 
fers might  be  declared  void  and  new  certificates  issaed  to  him. 

(1)  Law  Bep.  9  Eq.  181. 

T2  1 
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L.  JJ.       caD  see  nothing  in  it  which  amounts  to  a  statement  that  the 
1871        renewal  was  to  be  exactly  modo  el  farma.    The  bills  falling  due 
III  re       upon  the  3rd  of  March  wei-e  to  be  provided  for,  and  there  was 
^^MRir^  not  to  be  a  renewal  of  those  particular  bills,  but  a  renewal  of  that 
MEAN  Baxk.  particular  amount  of  credit    It  was  quite  open  to  Coqui,  as  it 
iUBA  a'nt)    seems  to  me,  to  have  produced  any  bills  for  any  amount  he  liked, 
Mastctman's  provided  that  the  whole  did  not  amount  to  more  than  JB7500, 
—        which  was  the  real  substance  of  the  transaction.    I  cannot,  there- 
fore, distinguish  the  £7500  in  this  case  from  the  £16,500,  as  to 
which  there  has  been  a  positive  decision  of  the  Lords  Justices, 
that  it  was  not  within  the  competency  of  one  liquidator  to  accept 
the  bills  as  being  a  mere  ministerial  act.    It  is  also  to  be  observed 
that  there  was  no  actual  decision  of  the  Court  that  the  act  of  one 
liquidator  under  any  circumstances  would  be  sufficient     It  was  not 
necessary  to  decide  the  point  in  that  case.    I  must  confess  I  do 
not  consider  it  is  a  decision  that  the  acceptance  of  the  bills  can  be 
delegated  to  one  liquidator  when  the  Act  of  Parliament  says  that 
the  thing  ought  to  be  done  by  the  two.    I  desire  not  to  preclude 
myself  from  expressing  an  opinion  on  that  point  whenever  it  shall 
arise.    It  appears  to  me  strange  that  where  the  Act  of  Parliament 
provides  that  a  bill  of  exchange  can  be  accepted  iby  two  on  behalf 
of  another  person,  or  a  body  of  persons,  anything  short  of  the  act 
being  done  by  two  persons  will  suffice. 

Sir  G.  Mellish,  L.J. : — 

I  am  also  of  opinion  that  this  case  cannot  be  distinguished  from 
the  rule  laid  down  in  the  case  of  the  Birmingham  Banking  Com- 
pany (1).  Taking  the  133rd  and  the  95th  sections  of  the  Act  of  1862 
together,  two  liquidators  have  power  to  accept  bills  of  exchange 
on  behalf  of  the  company;  and  the  question  is,  are  the  bills  of 
exchange  in  question  accepted  by  two  liquidators  ?  Now,  equally 
with  the  Lord  Justice,  I  have  considerable  doubt  whether  two  hqni- 
dators  can  be  considered  in  any  case  to  have  accepted  bills  on 
behalf  of  the  company,  unless  both  have  signed  them.  But  I  will 
assume,  in  accordance  with  what  is  thrown  out  by  the  Lord  Chan- 
cellor, in  the  case  of  the  Btrmingliam  Banking  Company,  that 
although  they  may  certainly  not  delegate  their  discretion,  yet  if 

(1)  Law  Rep.  a  Ch.  651. 
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they  determine  that  certain  specific  hills  shall  be  accepted,  they      L.  JJ. 
may  delegate  to  one  of  their  namber  the  power  of  actually  signing       1871 
his  name  for  theirs.     Well,  then,  have  they  done  so  in  this  case  ?       inn 
Now,  I  am  clearly  of  opinion  that  they  have  not    The  whole  body  ^g^^J^ 
of  liquidators  made  an  agreement  with  Ooqui,  that  on  his  perform-  ^^^^  Bank. 
ing  certain  conditions,  namely,  handing  over  other  bills  to  the    aoba^o) 
amount  of  £7500,  so  as  to  pay  the  bUls  then  mnning,  his  credit  ^JX^* 
ahould  be  renewed.    That  seems  to  me  to  be  the  sabstance  of  the       — 
bargain  they  made ;  that  is  to  say,  he  could  have  power  to  draw 
bills  to  the  amount  of  £7500  at  three  month's  date.    These  bills, 
purporting  to  be  drawn  under  the  agreement^  are  brought  in  to  be 
accepted.    It  appears  to  me  that  the  person  who  is  to  accept  on 
behalf  of  the  company  has  a  considerable  discretion  to  perform. 
In  the  first  place,  he  has  to  see  whether  Coqui  has  performed  that 
which  was  the  condition  precedent,  and  whether  he  has  handed 
over  the  bills.    That  alone  is  a  considerable  discretion.    Then  the 
specific  bills  are  not  pointed  out    The  exact  date  is  certainly  not 
pointed  out,  although  I  think  they  would,  no  doubt,  have  to  be 
drawn  within  a  reasonable  time  from  the  day  when  the  bargain 
was  made.    Nor  are  the  specific  amounts  pointed  out     Therefore 
the  resolution  did  not  give  a  mere  authority  to  accept  certain 
specific  bills,  but  it  delegated,  as  it  appears  to  me,  to  a  single  liqui- 
dator that  discretion  which,  by  the  Act  of  Parliament,  was  to  be 
exercised  by  the  two.    The  appeal  will  be  dismissed  with  costs. 

Solicitors  for  the  Appellants :  Messrs.  Ashurd,  Morris,  &  Co. 
Solicitors  for  the  Official  Liquidators :  Messrs.  Lewis,  Munns, 
dCo. 
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I,  J.  J.  In  re  UNITED  SEBYICE  COMPANY. 

1«7»  JOHKSTOITS  CLAIM. 


J3«fi.  21 ;      BemoUneis  of  Damage  —  Deposit  for  safe  Custody  with  Bankers  — Negligence— 
jgyj  Forged  Transfer — Costs  in  Suit  to  recover  CerUfioates. 

Jan,  31.  "^'f  tbe  owner  of  railway  shares  in  two  companies,  deposited  the  certificates 

—  for  safe  custody  with  a  hanking  company,  who  undertook  to  receiTe  the 

dividends  for  a  small  commission.  On  receiving  the  certificates  from  the 
railway  companies,  J,  gave  his  address  in  one  instance  at  the  office  of  the 
bank,  and  in  the  other  at  a  club.  The  manager  of  the  bank,  who  had 
the  key  of  the  safe  where  the  certificates  were  kept,  fraudulently  sold 
the  shares,  and  forged  the  name  of  J.  to  the  transfer.  The  companies  wrote 
to  /.,  informing  him  of  the  transfers,  and  receiving,  in  one  instance^  no 
answer,  and  in  another  an  answer  in  J^s  name  forged  by  the  manager, 
registered  the  transfer.  J.  afterwards,  on  discovery  oi  the  fraud,  brought 
suits  against  the  two  companies  and  the  transferees  of  the  shares,  in  which 
he  recovered  the  shares,  but  the  Court  gave  him  no  costs.  The  banklDg 
company  being  wound  up,  J.  claimed  to  prove  against  the  company  for  the 
amount  of  his  costs  in  the  suits  which  had  been  occasioned  by  their  negli- 
gence : — 

Hdd  (affirming  the  judgment  of  the  Master  of  the  Holla),  that  the  banking 
company  were  bailees  for  reward  of  the  certificates,  and  that  they  had  been 
guilty  of  culpable  negligence  in  keeping  them;  but  held  (reversing  the 
order  of  the  Master  of  the  Holls),  that  the  loss  of  the  costs  was  too  remote  a 
consequence  of  the  negligence  of  the  company  for  them  to  be  held  liable  for 
it,  and  the  claim  refused. 

L  HIS  was  an  appeal  from  a  decision  of  the  Master  of  the  Bolls 
refusing  to  admit  a  claim  by  Mr.  William  Johnston  against  the 
United  Service  Company^  Limited,  in  respect  of  certain  costs  in- 
curred by  him  in  the  suits  of  Johnston  y.  Benton  and  Johnston  r. 
Fareey  (1). 

The  facts  which  led  to  those  suits  are  fully  detailed  in  the  report. 
They  may  be  stated  shortly  as  follows : — 

The  United  Service  Company  carried  on  biisiness  as  bankers  and 
army  agents  at  9,  Waterloo  Place,  Mr.  George  Edward  Hudson 
being  their  manager. 

The  claimant,  W.  Johnston,  who  usually  resided  at  Stonehaven, 
in  the  county  of  Kincardine,  in  September,  1865,  deposited  with 
the  company,  with  whom  he  had  a  banking  account,  the  certificates 
of  twenty-five  paid-up  shares  of  the  Metropolitan  District  Railway 

(1)  LawRep.  9Eq.  181. 
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Chmpanff  for  safe  enstody,  and  took  the  receipt  for  them  from     L.  J.  J. 
Hudson.    The  company  was  to  reeeire  the  diyidends  and  to  charge       I870 
a  small  commission  for  doing  so.  ji^^ 

On  the  25th  of  September,  1865,  the  shares  were  converted  into     gj^^ 
stock,  and  the  certificate  for  £500  stock  was  handed  to  the  claimant,    Cqmpasiy. 
who  gave  his  address  at  9,  Waterloo  Place,  which  he  said  was  the    Josmnxm^s 

address  of  his  agents  Q.  E.  Hudeon,  who  had  the  custody  of  the       f ' 

share  certificates.     On  the  12th  of  November,  ISGT,  the  claimant 
gave  the  stock  certificate  to  Hudson  for  safe  custody. 

In  June,  1868,  Hudson  fraudulently  sold  the  stock  to  James 
Benton.  The  transfer  deed  was  sent  to  Hudson,  who  forged  John- 
stones  name  to  it.  On  the  3rd  of  July  the  forged  transfer  and  the 
stock  certificates  were  forwarded  by  "Hudson  to  the  railway  com- 
pany, whose  registrar  addressed  the  usual  notice  to  the  claimant  at 
9,  Waterloo  Place,  informing  him  that  the  transfer  had  been  left 
at  the  office  for  registration.  No  answer  was  returned  to  this 
notice,  and  the  new  stock  certificate  was  accordingly  issued  to  Benton. 

On  the  11th  of  June,  1868,  Johnston  in  like  manner  deposited  a 
certificate  for  £200  stock  of  the  London  and  South  Western  BaU- 
v>ag  Company  with  the  United  Service  Company  for  safe  custody. 
On  obtaining  the  certificate  from  the  railway  company,  he  gave 
his  address  at  the  East  India  United  Service  Club.  In  the  same 
month  Hudson  sold  this  stock  to  WUliam  Parsey,  and  forged  John- 
stones  name  to  the  transfer.  The  treasurer  of  the  railway  company 
sent  the  usual  notice  of  the  transfer  to  Johnston  at  the  East  India 
United  Service  Clvh,  with  a  request  that,  if  the  transfer  was  correct, 
he  would  sign  his  name  and  return  it  Hudson  obtained  possession 
of  this  notice  and  forged  Johnston's  name  to  it,  and  returned  it  to 
the  railway  company,  and  the  new  certificate  was  accordingly  issued 
to  Parsey. 

The  Untied  Service  Company  was  afterwards  ordered  to  be 
wound  up,  and  in  November,  1868,  Hudson  absconded,  and  the 
claimant  then  discovered  the  fact  of  the  forgeries.  He  accordingly 
filed  the  bills  in  the  suits  of  Johnston  v.  Benton  and  Johnston  r. 
Parsey  (1)  against  the  holders  of  the  stock  certificates,  and  the  two 
railway  companies  which  had  issued  them,  praying  that  the  trans- 
fers might  be  declared  void  and  new  certificates  issued  to  him. 

(1)  Law  Rep.  9  Eq.  181. 
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L.  J.  J.  Yice-Chanoellor  JameBy  before  whom  the  suits  were  heard,  granted 
1870  the  relief  prayed,  but  gave  the  Plaintiff  no  costs  of  the  suit,  being 
j^^       of  opinion  that  the  Plaintiff  had  contributed  to  the  result  by  his 

S2?JS      own  negligence. 

QoupAjKY,        Johnston  accordingly  brought  in  the  present  claim  against  the 
JoBnaios's    Uniiei  Service  Company  for  the  amount  of  his  costs  in  the  two 
suits,  contending  that  the  suits  were  rendered  necessary  by  the 
negligence  of  the  bank. 

It  appeared  from  the  evidence  that  the  United  Service  Company 
kept  the  securities  deposited  with  them  for  safe  custody,  as  well  as 
their  own  securities,  in  a  strong  box  in  the  manager's  room,  of 
which  he  kept  the  key.  The  directors  had  passed  a  resolution 
that  the  securities  intrusted  to  them  should  be  deposited  with  the 
Bank  of  England,  but  that  resolution  did  not  appear  to  have  been 
acted  upon.  No  record  was  kept  of  the  securities  in  their  custody ; 
for,  although  a  book  had  been  provided  for  that  purpose,  it  had 
been  disused  by  Hudson  with  the  assent  of  the  directors. 

Under  these  circumstances  the  Master  of  the  Bolls  allowed  the 
claim,  being  of  opinion  that  the  company  were  bailees  for  reward ; 
that  they  had  been  guilty  of  negligence  in  allowing  Hudson  to 
have  unrestricted  control  over  the  securities,  which  had  been  the 
cause  of  the  costs  incurred  by  the  claimant ;  and  that  the  company 
could  not  be  heard  to  say  that  the  claimant  had  also  been  guilty 
of  negligence  in  trusting  their  manager.  From  this  decision  the 
official  liquidator  appealed. 

• 

Mr.  Roxburgh^  Q.C.,  Mr.  lAndley^  and  Mr.  Ghraham  Hastings^  for 
the  Appellant : — 

The  company  were  merely  gratuitous  bailees;  the  securities 
were  deposited  with  them  simply  for  safe  custody,  and  not  for  their 
benefit  in  any  way.  The  small  commission  which  they  retained 
was  for  receiving  the  dividends,  not  for  taking  care  of  the  secu- 
rities. They  were  therefore  only  bound  to  take  such  reasonable 
care  as  they  did  of  their  own  property :  Oiblin  v.  McMuMen  (1) ; 
Finucane  v.  SmaU  (2).  They  did  take  this  reasonable  care.  Hud- 
son was  the  proper  person  to  keep  the  key  of  the  safe,  and  his 
dishonesty  was  a  contingency  against  which  they  were  not  bound 

(I)  Law  Rep.  2  P.  C.  317.  (2)  1  Esp.  315. 
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to  provide.     Besides^  Johnstons  loss  was  caused  in  great  measure  L.  J.  J. 

by  his  own  negligence :  he  trusted  Hudsony  and  gave  an  address,  1870 

which  enabled  him  to  commit  the  fraud.     But,  even  supposing  j„  ^^ 

the  company  to  have  been  guilty  of  culpable  negligence,  the  gj^^i 

damage  sustained   by  Johnston  in  the  costs  of  the  suit  is  too  Oompaht. 

remote  to  be  laid  upon  the  company.    That  negligence  was  only  Johkrok's 
one  of  a  series  of  events  which  led  to  the  loss  of  the  costs ;  and  it 
is  clear  that  the  costs  were  refused  partly  on  the  ground  of  his 
own  conduct. 

Mr.  Southffate,  Q.C.,  and  Mr.  Chitty,  for  the  claimant: — 

The  deposit  of  securities  is  very  different  from  tlie  deposit  of  a 
box,  as  in  Otblin  v.  McMuBen  (1),  where  the  customer  himself  had 
the  key,  and  could  examine  the  securities  for  himself.  Here  the 
company  had  the  sole  charge  of  the  securities ;  they  were  deposited 
with  them  in  their  ordinary  business  as  bankers,  and  they  had  a 
lien  on  them  in  that  capacity :  Brandao  v.  Bamett  (2).  They  had 
also  a  commission  for  receiving  the  dividends :  they  were  there- 
fore  bailees  for  reward.  But,  even  if  they  were  gratuitous  bailees, 
they  had  been  guilty  of  such  gross  negligence  as  to  render  them 
liable :  Doorman  v.  Jenkins  (3) ;  and  they  cannot  be  heard  to  com- 
plain of  Johnston  for  contributory  negligence  in  trusting  them  or 
their  agent.  The  loss  of  the  costs  is  not  too  remote.  It  followed 
as  a  necessary  consequence  from  the  negligence  of  the  company : 
Davis  V.  Garrett  (4) ;  CoUen  v.  Wright  (5) ;  Oottam  v.  Eastern 
Counties  Railway  Company  (6). 

Mr.  Boxhurffh,  in  reply. 

At  the  conclusion  of  the  arguments,  the  Lord  Justice  James  said 
that,  before  giving  judgment,  he  would  consult  with  Lord  Justice 
MeUish,  who  had  been  unable  to  attend. 


Jan.  31.    Sir  W.  M.  James,  L  J. : —  1871 

This  claim  was  heard  upon  appeal  before  me,  sitting  alone 
during  the  unavoidable  absence  of  the  Lord  Justice.    But  when 

(1)  Law  Rep.  2  P.  C.  317.  (4)  6  Ring.  716. 

(2)  12  CL  &  F.  787.  (5)  8  E.  &  B.  647. 

(3)  2  Ad.  &  E.  266.  (6)^1  J.  &  H.  24a.     j 
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L.  JI.      it  was  argued  I  stated  to  the  counsel  that  I  shoald  request  the 

1871        Lord  Justice  to  read  the  papers,  and  that  I  should  consult  with 

In  re       ^^^  ^  advised  by  him,  communicating  to  him  as  faithfully  as 

g^[^^     I  could  the  several  points  which  had  been  raised  and  argued 

CoMPAinr.    before  me.    It  is  after  such  consultation  and  such  advice  that  I 

JoRHHKw's   am  about  to  state  the  conclusion  at  which  we  have  arrived. 

il^  The  material  facts  of  the  litigation  out  of  which  this  claim 

arises  are  stated  in  the  report  of  two  cases  heard  before  myself  as 

Vice-Chancellor,  of  Johnston  ▼.  Benton  and  Johnston  v.  Parsey  (I), 

The  counsel  on  both  sides  agreed  that  that  report  should  be  taken 

as  containing  an  accurate  statement  of  the  facts  as  far  as  they 

appeared  in  those  suits.  It  will  not  be  necessary  for  me,  therefore, 

further  to  refer  to  them,  except  to  say  that  they  were  suits  for  the 

restoration  of  shares  belonging  to  the  Plaintiff,  the  present  claimant, 

of  which  he  had  been  deprived  at  the  time  by  means  of  a  forged 

transfer  of  his  shares  and  stock,  the  certificates  of  which  had  been 

lodged  by  him  with  a  bank  called  the  United  Service  Company^ 

Limited,  and  in  which  proceedings  he  recovered,  in  fact,  his  shares, 

but  did  not  recover,  and  was  not  allowed,  the  costs  of  the  suit. 

The  company  being  afterwards  wound  up,  the  Plaintiff  in  those 
suits  took  in  a  claim  before  the  Master  of  the  Bolls  for  those  costs, 
as  damages  which  had  been  occasioned  to  him  by  the  negligence 
of  his  bailees,  the  United  Service  Company*  The  material  facts 
on  which  that  claim  arises  may  be  shortly  stated  thus:  The 
company  were  his  bankers,  he  had  deposited  with  them  the  certi- 
ficates in  question,  together  with  other  documents  of  like  character, 
some  with  coupons  and  some  without.  The  bank,  in  consideration 
of  a  very  small  commission, , undertook  his  banking  account,  and 
were  authorized  to  receive  the  dividends  on  those  sh£u*es,  and  to 
collect  the  coupons  as  and  when  they  became  due.  It  further 
appeared  that  the  bank  had  passed  a  resolution  for  the  safe  custody 
of  their  customers'  securities,  by  a  provision  that  they  should  be 
deposited  with  the  Bank  of  England,  a  resolution  which  was  utterly 
impracticable  and  impossible,  having  regard  to  the  nature  of 
banking  business.  The  resolution  having  failed,  as  it  necessarily 
must  have  failed,  no  further  provision  whatever  was  made  by  the 
bank  or  the  directors  for  the  safe  custody  of  the  securities  of  their 

(1)  Law  Eep.  9  Eq.  181.  . 
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costomeis  or  of  their  own.    In  trutli,  it  appears  that  without  any      L.  JJ.    ;, 
control,  without  any  care,  without  any  supervision  whatever,  they        I87l 
fell  into  the  power  of  the  manager,  who  used  these  shares,  as  he       j^  ^ 
seems  to  have  used  other  securities  belonging  to  the  hank,  for  his     Rioted 
own  purpose,  and  forged  the  transfer,  which  was  the  subject  of    Cokfaht. 
the  litigation  before  me.  JoHNsroK's 

Under  these  circumstances,  the  Master  of  the  Holls  was  of 
opinion  that  the  bankers  were  bailees  for  reward,  and  that  there 
was  sufficient  negligence  in  the  performance  of  their  duty  as 
such  bailees  to  render  them  liable  for  the  consequences  of  that 
negligence.  In  both  these  conclusions  we  concur.  We  are  of 
opinion  that  this  ease,  on  the  first  point,  is  entirely  distinguishable 
from  the  case  of  OibUn  v.  MeMnUen  (1),  where  a  box  containing 
documents  was  placed  at  a  bank  simply  for  the  purpose  of  con- 
venient deposit,  and  the  customer  alone  had  access  to  it  for  the 
porpose  of  placing  or  removing  anything  he  pleased.  In  this 
case,  although  it  is  true  that  the  possession  of  these  particular 
documents  was  not  essential  to  the  collection  of  the  moneys 
winch  the  bank  were  authorized  to  collect,  it  appears  to  us  that 
they  came  into  their  Custody  in  the  ordinary  course  of  their 
business  as  bankers,  that  they  were  deposited  with  the  bank  by  a 
customer  of  the  bank,  and  that  such  deposit  was  made  under  such 
circumstances  as  would  have  entitled  the  bank  to  a  lien  upon 
them  for  their  general  banking  account.  These  considerations 
appear  sufficient  to  dispose  of  the  first  point. 

We  are  further  of  opinion,  tliat  the  negligence  of  the  bank  is 
proved ;  that  leaving  the  securities  of  the  customers  in  the  way  in 
which  they  were  left,  in  the  uncontrolled  and  un watched  power  of 
the  manager,  Mr.  EtKlson,  was  a  gross  neglect,  and  is  not  excuse- 
able  or  justifiable  by  reason  of  the  fact  that  they  were  equally 
negligent  with  regard  to  their  own  documents  and  their  own 
securities. 

But  there  remains  a  third  point ;  and  that  is,  whether  the  loss 
of  those  costs  which  the  Plaintiff  failed  to  recover  in  the  pio- 
ceedings  before  me  is  a  natural,  necessary,  or  ordinary  consequence 
of  that  neglect.  And  with  regard  to  that  question,  we  have  not  arrived 
at  the  same  conclusion  as  the  Master  of  the  Bolls.   It  is  not  every  loss 

(1)  Law  Bep.  2  P.  C.  317. 
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L.  JJ.      that  indirectly  follows  from  the  neglect  of  a' bailee  with  >vhich  the 
1871       bailee  can  be  charged.  For  instance,  if  in  this  case  the  suit  had  been 
l^  „       in  the  form  of  an  action  of  detinue,  or  a  suit  in  the  nature  of  detinue, 
^^      for  the  restoration  of  the  certificates  themselves  which  had  fellen 
OoMPAnT.    into  the  hands  of  a  wrong-doer  or  of  an  innocent  holder  under  a 
joHiraTOs's   wrong-doer,  we  should  have  been  of  opinion  they  would  have  been 
*  ^*      the  natural  and  necessary  expenses  incurred  by  the  owner  in 
recovering  his  own  property.     But  the  suit  here  was  a  suit  not  for 
the  restoration  of  the  certificates,  but  it  was  a  suit  for  the  rectifi^ 
cation  of  the  railway  company's  books,  to  enable  the  owner  to  be 
registered  for  the  enforcement  of  his  right  to  receive  the  dividends 
on  the  shares,  and  to  be  treated  as  the  owner  of  those  shares ;  and 
the  cau9a  eausans  of  that  litigation  was  beyond  all  question  the 
forgery  which  was  efiected  by  Hudson,  and  which  led  to  the  sub- 
sequent proceedings.     Now,  the  possession  of  the  certificates, 
through  the  negligence  of  the  bank,  was  one  of  the  means,  and 
one  only,  of  the  means  by  which  that  result  was  effected ;  and  it 
appears  scarcely  possible  to  hold  that  that  result  ought  to  be 
considered  as  one  of  the  consequences  which  any  bailor  could 
expect  the  bailee  to  provide  against  when  he  undertook  the 
safe  custody  of  the  certificates.    Suppose  the  bailee  of  a  key  care* 
lessly  allowed  the  key  to  fall  into  the  possession  of  a  man  who 
committed  a  burglary,  and  by  means  of  that  key  opened  a  box 
which  contained  valuable  property.      It  is  scarcely  possible  to 
hold  that  the  negligence  of  the  bailee  with  regard  to  the  key 
would  be  followed  by  responsibility  for  the  loss  of  every  article 
obtained  by  the  burglar  through  the  instrumentality  of  the  key* 
I  do  not  think  the  claimant  in  this  case  could  have  successfully 
maintained  an  action  at  law — ^and  this  claim  is  of  the  same  nature 
as  an  action  at  law — ^unless,  after  averring  the  negligence  and  the 
loss,  he  could  have  gone  on  to  aver  that  he  had  subsequently  been 
obliged  to  bring  a  suit  in  the  Ck)urt  of  Chancery  for  the  rectifi- 
cation of  the  register  and  the  restoration  of  his  shares,  and  that 
by  the  course  and  practice  of  the  Court  he  would  have  received 
the  costs  of  those  proceedings  had  it  not  been  for  the  fact  of 
the  certificates  having  fallen  into  the  hands  of  Hudson,  or  some- 
thing to  that  effect      If  the  possession   of  the  certificates  by 
Hudson  had  been  made  out  to  be  the  sole  or  substantial  ground 


VOL.  VL]  OHANOEBY  APPEALS,  219 

on  which  the  claimant  was  deprived  of  his  costs,  possibly  be      L.  jj. 
might  have  succeeded  in  such  an  action.    But  it  is  impossible  to       is7i 
read  the  report  of  the  cases  of  Johnston  v.  Benton  and  Johnston  y.       }^ 
Par9ey{l)  without  seeing  that  there  was  a  great  deal  more  in  the     United 
case  than  the  loss  of  the  documents  which  led  to  that  result.    Ck>MPAinr. 
Each  of  the  parties  claiming  the  shares  under  the  forged  transfer   joHNffroN\s 
in  fact  argued,  and  argued  with  considerable  force,  that  he  ought      ^^laim, 
not  to  have  been  a  party  to  the  litigation  at  all.    Each  of  them 
said :  "  If  you  want  your  certificates  from  the  company  who  have 
got  them,  file  your  bill  against  the  company  alone ;   why  do  you 
drag  us  here  ?"    And,  further,  it  appears  that  one  of  the  grounds 
upon  which  the  railway  company  escaped  the  costs  was,  that  the 
railway  company  had  taken  the  precaution  in  each  case  of  sending 
a  letter  directed  to  Johnston,  informing  him  of  the  fact  that  the 
transfer  had  been  presented  to  them  for  registration.    One  letter, 
it  is  true,  was  sent  to  the  bank,  but  not  sent  to  the  bank  qua 
bank.     For  it  appears  from  the  report  of  the  casOj  that  it  was 
directed  to  be  sent  to  No.  9,  Waterloo  Place,  the  claimant  having 
'^  informed  the  company's  assistant  r^istrar  that  such  address 
was  quite  correct,  as  it  was  the  address  of  his  agent,  Oeorge 
Edward  Rudson,  who  had  had  the  custody  of  the  share  certifi- 
cates, and  had  also  the  receipt  of  the  company  in  exchange  for 
them,  which  receipt  he  {Hudson)  had  lost."     It  appears  im- 
possible to  say  that  the  company  had  ever  undertaken  any  duty 
with  regard  to  that  letter.    It  was  in  consequence  of  the  neglect 
to  answer  that  letter  that  the  company  was  induced  to  register 
the  transfer.    Another  letter  was  addressed  to  the  club  of  the 
claimant,  and  there  the  matter  was  carried  a  step  farther,  for  the 
letter  being  sent  to  the  club,  by  some  means  Hudson  obtained 
possession  of  the  letter,  and  wrote  a  forged  answer  to  it  in  the 
name  of  the  claimant,  by  which  the  company  were  told  it  was 
all  right,  and  they  could  proceed. 

Under  these  circumstances,  it  appears  to  me,  with  the  advice 
and  assistance  of  the  Lord  Justice,  impossible  to  hold  that  the 
failure  to  recover  those  costs,  or  the  failure  to  recover  any 
ascertainable  or  separable  portion  of  those  costs,  can  be  said  to 
have  followed  naturally  and  directly  as  a  consequence  of  the 

(1)  Law  Rep.  9  Eq.  181. 
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neglect  of  the  company ;  and  that  being  so,  we  are  of  opinion  the 
order  of  the  Master  of  the  BoUs  should  be  diachaiged;  but,  of 
coarse,  under  the  circumstances  of  the  case,  without  any  costo 
either  here  or  in  the  Court  below.  The  official  liquidator  will 
take  his  costs  out  of  the  ei^ate. 

Solicitors  for  the  Official  Liquidator :  Messrs.  Deane  &  Ghutb. 
Solicitors  for  Mr.  Johnston :  Messrs.  Peacock  &  Ooddard. 


L.JJ. 

1871 

Feb,  17. 


HEINEICH  V.  SUTTON. 

Practice— Trmieo-^Itiffht  to  drfend  hy  ieparmU  SolieUor^AuihoHitf  to  enUr 

Appearance — Banking  Company, 

Tbe  deed  of  settiement  of  a  banking  oompany  oontained  a  proviao  that, 
Tnrhere  property  was  vested  in  troBtee^  the  court  of  directora  abould  have  power 
to  direct  any  actiona  or  auita  to  be  commenced,  proaecuted,  or  defended,  on 
account  of  the  property  of  the  bank,  and  to  direct  the  necessary  parties  to 
fiuch  actions  or  suits  to  carry  them  on  or  defend  them,  and  that  such  parties 
should  be  indemnified  out  of  the  funds  of  the  bank. 

H.^  in  whom  property  was  vested  aa  one  of  the  trusteea  of  the  bank,  and 
who  had  executed  the  deed,  was  made  co-Defendant,  with  two  other  trustees, 
in  a  suit  by  persons  claiming  the  property  adversely  to  the  bank.  The 
solicitors  of  the  bank  entered  an  appearance  for  H,  without  his  knowledge : — 

Hdd  (a£Brming  the  decision  of  MaUnB,  Y.G.),  on  a  motion  by  JET.  to 
expunge  the  appearance  as  irregular,  that  the  provision  in  the  deed  of  settle- 
ment operated  as  an  authority  to  the  bank  to  use  the  names  of  their  trustees 
in  any  action  or  sait,  and  that  the  solicitor  of  the  bank  was  entitled  to  enter 
an  appearance  for  E.,  and  conduct  the  defence  for  him. 

But,  semhhy  a  trustee,  under  those  drcumstanoea,  would  be  entitled  to  the 
costs  of  independent  advice  for  his  own  security,  if  he  required  it,  in  putting 
in  an  answer  or  affidavit  in  the  suit 

XHIS  was  a  reuewal  of  an  application  which  had  been  made  to 
Yice-Chaucellor  Malins^  by  Mr.  JFl  J5.  EeMhoM^  one  of  the 
Defendants  in  the  above  suit,  and  refused  by  the  Yice-Ghan- 
celior. 

By  an  indenture  dated  the  27th  of  April,  1861,  certain  premises 
in  Old  Broad  Street,  London,  were  conveyed  to  the  Defendants, 
P.  Sutton,  F.  B.  Henshaw,  and  0.  Ommaney,  in  fee. 

The  conveyance  was  made  to  the  Defendants  on  behalf  of  the 
National  Bank,  of  which  they  were  at  that  time  trustees. 
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The  bill  was  filed  by  persons  claiming  a  beneficial  interest  in  the  L.  JJ, 
property,  and  prayed  that  the  conveyance  might  be  set  aside  as  a  1871 
breach  of  trust,  and  that  the  Defendants  might  reconyey  the  pro- 
perty and  pay  the  costs  of  the  suit.  Nothing  appeared  upon  the  faxyQ 
of  the  deed  or  of  the  bill  to  shew  that  the  Defendants  were  trustees 
for  the  bank,  or  that  the  bank  was  in  any  way  interested  in  the 
property. 

The  solicitors  for  the  bank  entered  an  appearance  on  behalf  of 
all  three  Defendants,  and  prepared  answers  for  them.  The  De- 
fendant^  JP.  J?.  Henshaw^  refused  to  swear  to  the  answer,  asserting 
that  an  appearance  had  been  entered  for  him  without  his  know- 
ledge or  consent,  and  that  he  wished  to  appear  by  his  own  solicitor. 
He  accordingly  moved,  before  the  Yioe-Chancellor,  that  the 
appearance  in  his  name  might  be  expunged  or  varied,  as  having 
been  entered  without  his  authority,  and  that  the  solicitors  of  the 
bank  might  pay  the  costs  as  between  solicitor  and  client,  and 
indemnify  him  against  all  costs  occasioned  by  the  appearance. 

The  Naiional  Bank  was  formed  in  the  year  1835  under  the 
7  €rea  4,  c  46.  They  were  empowered  to  sue  and  be  sued  by 
their  public  officer,  but  their  property  was  vested  in  trustees. 
The  deed  of  settlement,  dated  the  6th  of  January,  1835,  con- 
tained the  usual  powers  for  appointing  and  removing  trustees  and 
vesting  the  property  in  them,  and  for  transferring  it  on  th^r 
removal  or  resignation.  By  the  124th  clause,  it  was  provided 
that,  *'  It  shall  be  lawful  for  the  court  of  directors,  at  their  dis- 
cretion, to  order  or  direct  any  action,  suit,  process,  or  other  pro- 
ceeding, whether  civil  or  criminal,  to  be  brought,  commenced, 
carried  on,  prosecuted,  or  defended,  for  or  on  account  of  the  funds 
or  property  of  the  society,  or  for  or  on  account  of  any  contract  or 
engagement  for  or  on  behalf  of  the  society,  or  for  or  on  account 
of  any  other  cause,  matter,  or  thing  concerning  the  rights  or 
interests  of  the  society ;  and  also  to  order  or  direct  the  necessary 
party  or  parties  to  such  action,  suit,  process,  or  other  proceeding, 
whether  civil  or  criminal,  to  -bring,  commence,  carry  on,  prosecute, 
or  defend  the  same,  and  also  to  order  or  direct  such  necessary 
party  or  parties  afterwards  to  stay,  compromise,  or  compound  any 
such  action,  suit,  process,  or  other  proceedings  that  may  be  brought, 
commenced,  carried  on,  or  prosecuted  or  defended  in  any  civil 
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L.  JJ.  matter ;  and  also  to  order  or  direct  such  necessary  party  or  parties 
1871  to  refer  such  dispute  or  difference  to  arbitration.  And  such  neces- 
Hbnbioh  s^T  party  or  parties  to  any  such  action,  suit,  process,  or  other 
proceeding  in  any  civil  matter,  shall  not  release  or  voluntarily  dis- 
continue or  become  non-suit  in  the  same  without  the  consent  of 
the  court  of  directors,  and  shall  be  indemnified  out  of  the  funds 
or  property  of  the  society  against  all  expenses  or  costs  which  he 
or  they  may  incur  or  sustain  in  consequence  of  any  such  action, 
suit,  proceas,  or  other  proceeding,  whether  civil  or  criminal." 

The  Defendant  Henshaw  was  a  director  and  trustee  of  the 
bank  at  the  time  of  the  conveyance  of  the  27th  of  April,  1861| 
and  had  executed  the  deed  of  settlement  as  a  proprietor  of  shares, 
but  he  had  subsequently  retired  from  the  directorship  and  resigned 
his  office  as  trustee,  which  he  had  power  to  do  under  the  settle- 
ment. The  property  in  question  had  not,  however,  been  recon- 
veyed  by  him. 

Under  these  circumstances  the  Yice-Chancellor  refused  the 
motion,  considering  that  Henshaw  was  bound  by  contract  to  allow 
the  directors  to  cause  an  appearance  to  be  entered  in  his  name ; 
and  Henshaw  appealed  from  that  decision. 

Mr.  Glasse^  Q*C.,  and  Mr.  Higgins^  for  the  Appellant : — 

Every  party  to  a  suit  is  entitled  to  appear  by  his  own  solicitor. 
If  he  improperly  or  unnecessarily  severs  from  persons  in  the  same 
interest,  he  is  liable  to  pay  his  own  costs,  but  his  right  to  appear 
separately  is  unquestioned.  In  the  present  case  this  right  is  not 
interfered  with  by  the  124th  clause  in  the  deed  of  settlement.  It 
might,  indeed,  affect  the  costs  of  our  client  if  he  appeared  separately 
without  cause,  but  it  did  not  operate  as  an  authority  to  use  his 
name.  This  bill  prays  personal  relief  agcdnst  the  Defendants,  and 
the  indemnity  of  the  bank  may  not  be  sufficient  for  his  security. 
Process  of  attachment  may  issue  against  the  Defendant  without  his 
knowing  anything  about  it,  and  he  may  be  called  upon  to  swear 
answers  which  are. untrue  or  prejudicial  to  his  interests.  The 
Court  has  always  been  strict  against  proceedings  being  taken  in  the 
names  of  persons  without  due  authority :  Allen  v.  B(me  (1) ;  Beade 
v.  Sj^arJcea  (2) ;  Crossley  v.  Crowther  (3).  We  could  not  move 
(1)  4  Beav.  493.  (2)  1  Moll.  8.  (3)  9  Hare,  384. 
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simply  to  change  the  solicitori  because  by  so  doing  we  should  L.JJ. 

have  admitted  the  previous  retainer  of  the  bank  solicitor :  Braith"  1871 

waiters  Becord  and  Writs  Practice  (1).  HxonacH 


Mr.  Cotton^  Q-C,  and  Mr.  Marten,  for  the  bank,  were  not 
called  on. 

Sib  W.  M.  Jamks,  L.J. : — 

I  am  of  opinion  that  the  order  of  the  yice-Ghancellor  is  substan- 
tially and  in  form  right.  It  is  an  application  by  a  Defendant  to 
have  an  appearance  expunged  or  varied,  an  application  which  could 
not  be  made  without  the  consent  of  the  Plaintiff^  but  which  it  is 
said  that  the  Plaintiff  is  willing  to  facilitate.  If  that  be  so,  it  is 
not  a  circumstance  favourable  to  the  Defendant's  case,  considering 
that  he  is  trustee  for  a  bank  against  which  the  Plaintiff  is  taking 
hostile  proceedings. 

The  Defendant  complains  that  an  appearance  was  entered  by 
the  solicitors  of  the  bank  without  his  authority,  and  asks  for  an 
order  consequential  upon  that  complaint.  Now,  was  this  done 
really  and  in  truth  and  substance  without  his  authority  ?  I  am  of 
opinion  that  it  was  not.  This  gentleman  was  one  of  the  trustees 
of  the  bank.  The  bank  property  was  conveyed  to  him  as  one  of 
such  trustees  upon  trust  for  the  bank,  and  for  no  other  purpose. 
He  had  no  interest  or  property  in  it  whatever  except  as  trustee, 
and  was  bound  to  deal  with  it  according  to  the  directions  of  the 
managing  body  for  the  time  being  of  the  society.  The  bank  had 
their  solicitors,  and  by  one  of  the  clauses  of  the  deed  of  settlement, 
which  is  by  no  means  an  uncommon  clause,  it  is  specially  provided 
that  all  actions  and  suits  whatever  by  or  against  the  bank — for 
that  is  the  substance  of  the  provision — shall  be  conducted  by  the 
bank  itself,  and,  of  course,  through  the  bank's  solicitors ;  and  that 
every  person  counected  with  the  bank,  whether  he  be  director, 
officer,  or  trustee,  shall  allow  the  suit  to  be  so  conducted.  That 
being  so,  and  this  being  a  suit  relating  exclusively  to  property  of 
the  bank,  with  which  this  gentleman  has  nothing  whatever  to  do, 
except  as  representing  the  interests  of  the  bank,  the  solicitors, 
actiug  according  to  what  I  conceive  to  be  the  universal  practice  in 

(1)  Pages  323,  324. 
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L.  JJ.      snch  cases,  enter  an  appearance  for  nominal  Defendants  represent- 

IS71        ing  the  bank,  just  as  they  would  for  the  public  officer  of  the  ban]Cy 

g^^CT    if  the  public  officer  had  been  sued.    I  cannot  accede  to  the  argu- 

*•         ment  that  the  entry  of  this  appearance  was  to  any  extent  wrong  or 

improper,  or  that  anything  was  done  by  the  solicitors  which  they 

were  not  authorized  in  doing  under  the  provisions  of  the  deed  of 
settlement.  The  appearance  having  been  rightly  entered,  the 
whole  of  the  motion  seems  to  me  to  fail,  because  it  is  simply 
to  discharge  or  vary  that  appearance. 

But  the  Defendant  says:  ^It  is  not  right  that  my  defence  to 
the  suit  should  be  conducted  by  a  solicitor  in  whom  I  have  no 
confidence.**  If  the  Defendant  had  any  real  interest  in  the  defence 
of  the  suit  he  would  be  quite  justified  in  saying  this ;  but  it  is  not 
his  defence ;  it  is  the  defence  of  the  bank,  conducted  in  his  name, 
under  an  authority  given  by  him.  If  he  is  called  upon  to  put  in  an 
answer,  or  to  make  any  personal  statement  upon  oath  or  otherwise, 
he  has  of  course  a  right  to  exercise  his  own  judgment  upon  it,  and 
he  is  entitled  to  require  such  advice  as  he  may  think  necessary, 
independently  of  the  advisers  of  the  bank.  But  that  has  been 
conceded  to  him.  The  answer  has  been  sent  to  him,  and  any 
expense  he  might  incur  would  be  part  of  the  charges  and  expenses 
incurred  by  him  as  a  trustee  in  the  execution  of  his  trust.     ; 

It  appears,  then,  to  me  that  the  Defendant  has  no  ground  of 
complaint  as  to  anything  that  has  been  done  in  this  case,  and  that 
he  mil  have  no  ground  to  complain  unless  the  solicitors  should 
refuse — although  we  cannot  anticipate  anything  of  that  kind — ^to 
accede  to  any  reasonable  request  as  to  putting  in  a  separate  answer 
for  himself.  But  it  would  be  a  monstrous  inconvenience  if  a  bank, 
having  to  defend  a  suit  of  this  kind,  were  not  to  be  at  liberty  to 
have  it  conducted  by  their  own  legal  advisers,  but  were  obliged  to 
have  it  conducted  by  several  solicitors,  each  appearing  for  a  difierent 
trustee,  and  each  taking  his  own  views  and  his  own  line  of  defence. 
It  appears  to  me  that  this  was  the  very  thing  which  the  stipulations 
of  this  deed  were  intended  to  avoid,  and  that  this  gentleman,  being 
bound  by  them,  is  clearly  in  the  same  position  as  if  he  had  exe- 
cuted a  power  of  attorney  authorizing  the  bank  to  name  his 
solicitor. 

I  am  of  opinion,  therefore,  that  the  Vice-Chancellor's  decision 
was  quite  right,  and  that  this  appeal  should  be  refused  with  costs. 
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SHt  G.  MELLIBH9  L.  J. : —  L.  jj. 

I  am  of  the  same  opinion.    The  qnestion  appears  to  me  entirely       ^^^ 


to  turn  on  the  effect  of  the  deed  of  settlement  of  the  bank.  The  Hbihbtch 
bank  is  not  a  corporation,  but  it  is  formed  under  the  original  sinroir. 
banking  Act^  and  is  entitled  to  sue  and  be  sued  in  the  name  of 
its  public  ofBcer.  Now  a  bank  of  that  kind  cannot  rest  its  pro- 
perty in  i,ts  public  ofiScer,  and,  of  course,  not  being  a  corporation, 
cannot  rest  property  in  itself.  It  must  necessarily  vest  all  its 
property  in  trustees.  Accordingly,  a  deed  of  settlement  of  this 
kind  usually proyides  that  there  shall  be  trustees;  but  the  trustees 
are  merely  persons  who,  in  every  respect,  are  to  act  under  the 
directions  and  control  of  the  board  of  directors,  and  the  manage- 
ment of  the  affairs  of  the  bank  is  in  the  board  of  directors. 

[His  Lordship  then  referred  to  the  clause  of  the  deed  of  settle- 
ment relating  to  trustees^  and  to  the  124th  clause  set  forth  above, 
and  continued :— ] 

It  appears  to  me  perfectly  plain  that  the  real  meaning  of  this 
deed  is,  that  the  trustees  are  to  be  simply  persons  into  whose  names 
the  trust  funds  are  to  be  transferred,  and  who  may  either  have  to 
bring  actions,  or  may  have  actions  brought  against  them  respecting 
that  which  is  the  property  of  the  bank ;  but  the  bringing  and 
defending  of  all  such  actions  in  the  names  of  the  trustees  is  to 
be  done  by  the  bank,  and  the  bank  is  to  indemnify  the  trustee  or 
any  other  person  whose  name  is  so  used  out  of  the  funds  and 
property  of  the  bank.  Now,  it  is  admitted  that  this  is  a  suit 
brought  exclusively  respecting  the  funds  and  property  of  the 
bank.  I  am  of  opinion,  therefore,  that  the  ordinary  solicitors  of 
the  company  were  perfectly  entitled  to  use  this  gentleman's  name 
f<nr  the  purpose  of  entering  an  appearance  and  conducting  the 
defence.  No  doubt,  when  he  is  required  to  do  something  peison* 
ally,  such  as  to  put  in  an  answer  or  make  an  afSdavit,  he  is  entitled 
to  be  properly  advised,  so  that  he  may  say  nothing  which  is  un- 
true or  which  is  improper  for  him  to  say ;  but,  beyond  that,  it 
appears  to  me  it  is  the  express  provision  of  the  deed  that  the 
defence  is  to  be  conducted  by  the  bank  alone.  I  think  we  should 
be  doing  very  great  harm  if,  in  the  case  of  a  gentleman  who  is  a 
trustee  or  director,  and  then  unfortunately  afterwards,  as  it  hap- 
pened in  this  case,  quarrels  with  the  directors  of  the  company,  we 
were  to  allow  him  to  take  upon  himself  in  any  respect  the  conduct 
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L.  JJ.       of  the  defence,  whicH  is  the  defence  of  the  bank,  and  take  it  out  of 

1871        the  hands  of  the  directors.    I  at  first  thought  he  would  be  entitled 

Heinbich    ^^  ^^7  ^^te  ^0  ^^  indemnity ;  and  if  there  was  any  suspicion  re- 

Su-mw      specting  the  solvency  of  the  bank,  or  if  the  suits  involved  such 

serious  liabilities  that  a  trustee  ought  not  to  be  obliged  to  run 

the  risk,  I  can  conceive  that  in  such  a  case  a  trustee  might  be 
entitled  to  an  indemnity ;  but  as  long  as  the  funds  and  property  of 
the  bank  are  perfectly  sufiScient,  I  cannot  doubt  that  he  has  a  remedy 
both  at  law  and  in  equity,  in  case  he  is  damnified  in  any  respect  by 
this  suit.  Probably,  under  the  124th  clause,  he  might  bring  an 
action  for  an  indemnity  against  the  bank  in  the  name  of  the  public 
officer,  or  at  any  rate  he  might  file  a  bill  in  this  Court  for  the  pur- 
pose of  being  indemnified  out  of  the  funds  and  property  of  the  bank. 
Therefore  I  agree  that  the  appeal  should  be  dismissed  with  costs. 

Solicitors  for  the  Appellant :  Messrs.  TcUhams^  CwUnff,  <&  Co, 
Solicitors  for  the  Bank :  Messrs.  W.  Taiham  <&  Son. 


L.  JJ.  In  re  STRICKLAND,  a  Pbrsok  of  unsound  Mind. 

■•"^  Lunacy — Charity — Subscriptions, 

Jan,  14,  j^  lunatic  was  tenant  for  life  of  about  seventy  houses  in  London^  all  situate 

in  the  same  neighbourhood,  and  producing  a  gross  rental  of  £2440.  His 
surplus  income,  after  providing  him  with  every  comfort,  was  about  £900  a 
year.  Three  of  the  houses  were  sold  to  a  church  building  committee  as  a  site 
for  a  church  to  a  new  district  parish,  and  the  incumbent  and  the  church 
committee  solicited  subscriptions  for  building  the  church  and  parochial  schools 
in  connection  with  it.  Leave  was  given  to  the  committee  of  the  estate,  who 
was  also  heiress-at-law  and  sole  next  of  kin,  to  contribute  out  of  the  lunatic's 
income  £250  towards  building  the  church,  and  a  like  sum  for  the  schools. 

1  HIS  was  a  Petition  by  the  committee  for  leave  to  give  a  contri- 
bution out  of  the  income  of  the  lunatic's  estate  towards  the  building 
of  a  church  and  schools. 

The  lunatic,  who  was  found  such  in  1858,  was  tenant  for  life  of 
an  estate  in  Middlesex,  consisting  of  upwards  of  seventy  houses 
situate  in  Bed  Lion  Square,  Fisher  Street,  The6bdld*8  Boad,  North 
Street,  Bed  Lion  Street,  Princes  Street,  Kingsgate  Street,  Lambda 
Conduit  Passage,  Holbom,  and  Gregory's  Court,  Holbom,  being  in 
the  parishes  of  St.  Andrew,  Holbom,  St.  Oeorge  the  Martyr,  and 
St.  Oeorge,  Bloomsbury.    The  gross  rental  was  about  £2440,  but 


VOL.  VL]  CHANCERY  APPEALS.  227 

the  property  was  subject  to  a  life  annuity  of  £100  a  year,  and  to  a       L.  JJ. 
charge  of  £4000,  bearing  interest  at  £4  per  cent.    The  lunatic  had        1871 
also  some  other  property,  and  his  total  income,  after  payment  of       jn  r^ 
annuities  and  interest  on  charges,  was  about  £2656,  subject  to  deduc-  Stbi^tand. 
tion  for  lunacy  percentage  and  incidental  expenses.    An  allowance 
of  £900  a  year  was  made  for  the  lunatic's  maintenance,  and  it 
appeared  that  his  comfort  could  not  be  increased  by  any  addition  to 
it    There  was  therefore  in  each  year  a  considerable  surplus  income, 
which  had  been  accumulated  in  Courts  the  savings  for  1870  amount- 
ing to  about  £900.    The  Petitioner  was  the  lunatic's  heiress-at-law 
and  sole  next  of  kin,  and  committee  both  of  his  person  and  estates. 

A  committee  had  been  formed  for  building  a  church  in  a  new 
district  parish,  to  be  taken  out  of  the  aboye  three  parishes,  and  with 
the  sanction  of  the  Lords  Justices,  two  of  the  above-mentioned 
houses  in  Red  Lion  Square  and  one  of  those  in  Fisher  Street  had 
been  sold  to  them  as  a  site  for  the  church.  This  purchase  had 
not  yet  been  completed,  but  the  church  committee  paid  interest 
on  the  purchase-money  to  an  amount  exceeding  the  previous 
rental  of  the  three  houses,  and  a  speedy  completion  was  expected. 
The  incumbent  and  church  committee  were  also  endeavouring 
to  provide  schools  for  the  new  district,  and  applied  to  the  Peti- 
tioner, as  representing  the  estate,  to  contribute  towards  the  building 
of  the  church  and  schools.  The  Master  in  Lunacy  approved  of  the 
object,  as  a  church  and  schools  were  urgeptly  wanted  in  the  neigh- 
bourhood, but  he  considered  that  he  had  not  power  to  direct  any 
8uch  payment. 

This  Petition  accordingly  was  presented,  asking  for  liberty  to 
contribute  out  of  the  lunatic  s  income  £250  towards  the  building 
of  the  church  and  a  like  sum  towards  the  building  of  the  schools, 
and  that  those  sums  and  the  costs  of  the  Petition  might  be  allowed 
the  Petitioner  in  passing  her  accounts. 

Mr.  NaldeTy  for  the  Petitioner,  referred  to  the  observations  of 
T-ord  Bossltjn  in  Oxenden  v.  Lord  Conipion  (1),  and  of  Lord  Eldon 
in  JSc  parte  Whitbread  (2). 

Theib  Lobdships  made  the  order. 

Solicitors :  Messrs.  Coverdale  d:  Co. 

(1)  2  Ves.  69,  73.  (2)  2  Mer.  CO. 

VouVI.  *  U  1 


228  CHANOEEY  APPEALS.  CL.IL 


Jan,  17. 


L.O.  BAYSPOOLE  v.  COLLINS. 

1871 

Vduniary  SeUUment—lZ  Eliz.  c.  6—27  Eliz.  c  4r^Con$iderati(m. 

The  owner  of  a  freehold'  estate,  which  was  worth,  beyond  a  mortgage  to 
which  it  was  subject,  about  £1300,  was  persuaded  by  JBT.,  a  relative  of  his 
wife,  to  make  a  post-nuptial  settlement  of  it  on  his  wife  and  children.  As 
an  inducement  to  do  this,  K.  agreed  to  advance  him  £150  on  his  promissory 
note  to  meet  the  interest  on  the  mortgage,  which  was  then  in  arrear.  The 
settlement  was  accordingly  prepared  and  executed,  but  no  mention  was  made 
in  it  of  the  advance  of  £150 : — 

Beld,  on  a  bill  filed  by  a  subsequent  mortgagee  to  establish  priority  over 
the  settlement,  that  the  advance  of  the  £150  was  a  sufficient  valuable  con- 
sideration to  support  the  settlement  under  27  Eliz.  o,  4. 

The  decision  of  JameSf  Y.O.,  affirmed. 

X  HIS  was  an  appeal  from  a  decree  of  Vice-chancellor  James. 

The  bill  was  filed  by  a  puisne  incumbrancer^  praying  a  declara- 
tion that  a  settlement  of  the  2l8t  of  August,  ISG?,  was  a  voluntary 
settlement  of  the  premises  therein  comprised,  and  that  the  same 
was  superseded  by  the  FlaintifiTs  mortgage  of  the  30th  of  January, 
1869,  so  far  as  was  required  to  give  the  Plaintiff  the  full  benefit 
of  his  security. 

Abraham  Culy,  a  market  gardener,  being  seised  in  fee  of  land, 
part  of  which  was  charged  with  an  annuity  in  £EtY0ur  of  Sarah 
Andrews,  in  the  year  1864  executed  a  mortgage  of  the  property 
to  the  Defendants  James  Collins  and  O.  D.  CoHins,  to  secure  the 
repayment  of  £2200  and  interest. 

.  On  the  21st  of  August,  1867,  Culy,  who  had  been  for  some  time 
married,  executed  a  post-nuptial  settlement  of  the  property  com- 
prised in  the  mortgage,  by  which,  after  reciting  that  in  consequence 
of  the  natural  love  and  afiection  which  he  bore  to  his  wife  and 
children,  and  for  divers  other  good  causes  and  considerations,  he 
was  desirous  of  settling  the  property,  subject  to  the  annuity  and 
mortgage,  it  was  witnessed  that  A.  Culy  granted  the  property  to 
the  Defendants,  Knowles  and  Boihway,  and  their  heirs,  upon  trust 
to  sell  at  the  request  of  Sarah  Jane  Culy^  wife  of  the  settlor, 
during  her  life,  or  until  she  should  marry  again ;  and  after  her 
death  or  future  marriage,  at  the  discretion  of  the  trustees,  who 
were  to  stand  possessed  of  the  proceeds,  upon  trusts  for  Sarah  Jane 
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Ouly,  for  her  separate  use,  without  power  of  anticipation ;  and  after       L.  0. 
her  death  or  futiu^  marriage,  in  trust  for  her  children  by  the       1871 

settlor.  Bayspoolb 

On  the  30th  of  January,  1869,  Culy  mortgaged  the  property  to     ^  *'• 

the  Plaintiff  as  a  security  for  the  repayment  of  £250,  and  the       

Plaintiff  directly  afterwards  gave  notice  to  the  mort^gees  under 
the  mortgage  deed  of  1864,  who  were  the  solicitors  who  had  prepared 
the  settlement  of  1867,  and  now  acted  for  the  trustees  thereof,  of 
his  intention  to  redeem  their  mortgage.  Messrs.  CoUina  declined 
to  take  the  money,  as  the  title  to  the  equity  of  redemption  was  in 
dispute.  In  reply  to  a  subsequent  letter,  they  informed  the  Plaintiff 
that  the  settlement  of  1867  was  not  voluntary,  but  made  for  value, 
And  therefore  that  his  mortgage  could  not  prevail  against  it  It 
was  suggested  by  the  Defendants  that  the  mortgage  to  the  Plain- 
tiff was  made  by  CtUy  for  the  mere  purpose  of  upsetting  the 
aettlement. 

The  Defendants,  by  their  answer,  denied  that  the  settlement  of 
August,  1867,  was  purely  voluntary,  and  stated  that  previously  to 
the  making  of  the  settlement,  the  interest  on  the  mortgage  being 
in  arrear,  Messrs.  Collins  gave  notice  to  the  tenants  to  pay  rent  to 
them,  and  threatened  to  exercise  their  power  of  sale ;  that  Cuiy 
consulted  the  Defendant  Knowles,  who  was  a  cousin  of  Culi/*8 
wife's  father,  and  Knowles,  knowing  (My  to  be  an  intemperate  and 
improvident  person,  advised  him  to  make  a  settlement  on  his  wife 
and  children ;  and  "  by  way  of  inducing  him  to  make  such  settle- 
ment/' offered  to  advance  him  £150  on  his  note  of  hand,  to  enable 
him  to  pay  the  interest  on  his  mortgage  and  his  other  outstanding 
debts ;  and  that  Culy  "  was  by  such  offer  induced,  and  thereupon 
agreed,  to  make  such  settlement  as  was  made  by  the  indenture  of 
the  21st  of  August,  1867." 

The  affidavit  filed  by  Knowles  supported  this  statement,  and 
added,  that  **  in  consequence  of  his  remonstrances  and  advice,  and 
in  consideration  of  the  sum  of  £150,  which  he  advanced  him,"  the 
said  A.  Culy  agreed  to  make  a  settlement  of  his  estates  on  his 
wife  and  children;  and  on  the  22nd  of  July,  1867,  the  said 
A.  Gidy  went  with  him  to  the  office  of  the  Defendant  Q.  D.  Collins, 
and  gave  him  instructions  to  prepare  a  settlement  in  accordance 

with  the  said  agreement 

U2  1 
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L.  C  The  instructions  thus  given  were  signed  by  Culy,  and  were  as 

1871        follows : — 


Baysioole  «I  wish  a  settlement  to  be  made  of  all  my  estates,  subject  to  the 
Collins,  existing  mortgage  for  £2200  and  the  annuity  of  £28  per  annum 
to  Miss  Andrews^  to  my  wife  for  life,  for  her  separate  use,  with 
remainder  to  my  children  equally.  If  my  wife  should  marry  after 
my  death,  her  interest  to  cease  and  the  trust  to  my  children  to 
come  into  effect.  Trustees,  Mr.  G.  Knotvles,  Mr.  Harry  Bothway. 
Mr.  Oldham  to  concur.  The  estates  to  be  sold  after  my  wife^s 
death  or  re-marriage,  when  youngest  child  attains  twenty-one. 
Mr.  Collins^  solicitor,  WiAeach,  to  prepare  the  necessary  document 
as  soon  as  possible. 

"July  22, 1867.  A.  duly ^ 

These  instructions  were  laid  before  counsel,  accompanied  by  the 
following  observations : — 

"The  document,"'of  which  the  above  is  a  copy,  is  signed  by 
Mr.  Culy  at  the  instance  of  his  friend,  with  a  view  of  saving  his 
property  to  his  wife  and  children,  subject  to  the  existing  incum- 
brance. It  is  believed  that  at  the  present  time  he  is  not  much,  if 
at  all,  indebted  beyond  what  he  is  able  to  pay ;  but  it  is  feared,  fi*om 
his  intemperate  habits  and  easy  disposition,  that  unless  an  endea- 
vour is  made  to  provide  some  provision  for  his  family,  they  will 
ultimately  be  left  destitute." 

On  the  12th  of  August,  1867,  G.  D.  Ckilins  advanced  Culy  £20, 
which  was  to  be  repaid  out  of  the  £150  to  be  advanced  by  Knowle^ 
on  the  completion  of  the  settlement  The  settlement  was  executed 
on  the  21»t  of  August,  ]  867,  and  Knowlea  then  gave  (July  a  cheque 
for  £50  6s.  2d.,  and  G.  D.  Collins  a  cheque  for  £99  13«.  lOd^  for 
interest  and  costs  on  his  mortgage  and  the  £20  advanced  by  him, 
and  at  the  same  time  Cttly  gave  Knowlea  a  promissory  note  for 
£150. 

In  July,  1868,  Culy  was  adjudicated  bankrupt,  and  an  attempt 
was  made  by  him  and  his  assignees,  but  without  success,  to  get 
the  settlement  set  aside  by  the  Court  of  Bankruptcy. 

Culy  made  an  affidavit  in  the  suit,  in  which  he  insisted  that  no 
valuable  consideration  whatever  was  paid  or  given  to  him  for  the 
execution  of  the  settlement,  and  that  it  was  purely  voluntary  on 


V, 

Collins. 
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his  part,  and  made  in  consideration  of  natural  love  and  affection       L.  a 
only.     He  admitted  that  Enowles  had  offered  to  advance  him       I87i 
JBl50,  but  denied  that  the  £150  was  advanced  to  him  as  a  con-    bayspoolb 
sideration  for  the  settlement,  or  that  it  had  anything  whatever 
to  do  with  the  execution  of  it.    He  also  stated  that  the  offer  was 
made  before  anything  at  all  was  stated  or  suggested  with  reference 
either  to  a  will  or  settlement^  and  that  he  was  not  induced  to 
make  the  settlement  for  the  purpose  of  obtaining  money  to  satisfy 
his  creditors.    With  respect  to  the  £150,  he  had  always  considered 
and  treated  it  as  a  debt  due  by  him  to  Enowles,  of  which  payment 
<:ould  at  any  time  be  demanded,  and  accordingly  it  had  been  in- 
cluded in  the  schedule  of  debts  filed  in  the  bankruptcy  proceedings. 

The  property  included  in  the  settlement  had  been  valued  at 
about  £1800  beyond  the  charges  affecting  it,  but  the  Plaintiff 
alleged  it  to  be  worth  upwards  of  £1800. 

The  yice-Chancellor  dismissed  the  bill  with  costs,  and  from  this 
decree  the  Plaintiff  appealed. 

Mr.  Eat/y  Q.C.,  and  Mr.  Alexander,  for  the  Appellant : — 

There  was  no  valuable  consideration  for  this  settlement.  The 
advance  of  £150  on  a  promissory  note,  payable  on  demand,  which 
might  be  called  in  next  day,  could  form  no  consideration,  and 
it  was  never  treated  as  a  consideration  until  after  the  suit  was 
commenced.  It  is  not  alluded  to  in  the  settlement  itself,  nor  in 
the  instructions  sent  to  counsel,  although  it  was  plainly  the  object 
of  all  parties  to  make  a  binding  settlement.  It  was  not  so 
treated  in  the  examination  of  Enowles  in  the  bankruptcy,  nor 
in  the  first  letter  of  Messrs.  CcUins,  in  reply  to  the  notice  of  the 
Plaintiff's  mortgage.  It  was  not  even  called  a  consideration  in 
the  answer  of  the  Defendants ;  they  only  say  that  Enowles  offered 
the  loan  "  as  an  inducement "  for  Ctdy  to  make  a  settlement.  It 
was  only  by  an  afterthought,  doubtless  suggested  by  counsel,  that 
this  was  called  a  consideration  in  the  affidavits.  We  admit  that  a 
small  consideration  will  support  an  otherwise  voluntary  settlement; 
but  an  inducement  is  not  a  consideration :  there  must  be  some- 
thing in  the  nature  of  a  bargain.  In  all  the  cases  relied  on  by 
the  other  side,  such  as  TJiompson  v.  Webster  (1),  Ford  v.  Stuart  (2), 

(1)  4  De  G.  &  J.  600 ;  9  W.  R.  041.  (2)  15  B^av.  493. 
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L.  0.  Holmes  v.  Penney  (1),  Boe  v.  Mitton  (2),  and  Townend  v.  Toher  (3), 

1871  there  was  a  bargain  between  the  parties.    If  such  a  transaction 

Batbfoole  ^  ^b^B  should  be  held  to  constitute  a  valuable  consideration,  it 

Qf^^g  wiU  be  impossible  for  purchasers  to  know  when  a  settlement  is 

Toluntary  and  when  it  is  not. 

Mr.  Fry,  Q.C.,  and  Mr.  Fletcher,  for  the  Defendants,  were  not 
called  on. 

LoBD  Hatherley,  L.C. : — 

This  case  has  been  extremely  ably  argued,  and  every  point  haa 
been  raised  which  could  possibly  be  suggested.  The  Yice-Chan* 
cellors*  judgment  pointed  out  the  difSculties  which  existed  in 
reference  to  the  way  in  which  the  case  was  originally  brought 
forward  by  the  Defendants,  as  contrasted  with  the  view  that  is 
now  taken  when  the  case  comes  to  be  sifted  and  the  whole  matter 
is  fully  discussed  in  Court. 

With  regard  to  the  observation  which  was  made  by  counsel, 
that  purchasers  would  hardly  know  how  they  are  to  deal  with 
property  where  there  has  been  a  voluntary  settlement,  I  do  not 
think  anything  could  be  more  unsatisfactory  than  what  we  find 
to  be  the  state  of  the  law  under  which  a  person,  with  full  and 
distinct  knowledge  of  a  voluntary  settlement,  is  able  at  any  time 
to  overthrow  it.  It  is  quite  established  that,  although  a  settlor 
cannot  get  rid  of  such  a  settlement  directly,  he  can  do  so  indirectly 
by  making  a  mortgage  of  the  property  to  somebody  else  for  the 
purpose  of  being  able  to  destroy  the  settlement. 

Now  it  is  not  for  me  to  say  whether  the  mode  by  which  the 
Court  has  attempted  to  remedy  some  of  the  evil  of  this  state  of 
the  law,  namely,  by  holding  that  a  small  and  inadequate  consider 
ration  is  sufiScient  to  support  such  a  settlement  under  the  Statute 
of  Elizdbeih,  has  diminished  the  extent  of  the  mischief.  But  so  it 
is,  that  a  very  small  consideration  is  admitted  to  be  sufScient.  If 
this  bargain  which  is  alleged  to  have  been  entered  into  is  estab- 
lished, then  we  have  this  fact,  that  in  consideration  of  an  advance 
of  £150  to  the  settlor,  he  agreed  to  execute  this  settlement  upon 
his  wife  and  children.    That  being  the  case,  the  authorities  are 

(1)  3  K.  &  J.  90.  (2)  2  WiU.  356.  (3)  Law  Bep.  1  Ch.  446. 
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snfiScient  to  shew  that  such  a  consideration,  although  merely  by       L.  0. 
way  of  loan,  secured  by  a  promissory  note,  is  adequate  tp  support       i87i 
such  a  settlement.    The  whole  thing,  therefore,  resolves  itself  into  baotoolb 
a  question  of  evidence,  whether  there  was  or  was  not  such  a     nJ^^ 
bargain  as  that  which  is  asserted  to  have  taken  place.  

Now  there  are  some  qurious  circumstances  that  have  happened 
in  the  course  of  the  inquiry ;  but  I  think  they  may  be  reconciled 
in  this  way :  I  have  very  little  doubt  that  the  solicitor  who  pre- 
pared this  settlement,  although  he  may  be  a  very  good  lawyer, 
was  not  acquainted  with  the  length  to  which  the  cases  have  gone 
in  supporting  settlements  of  this  description.  Doubtless  he  was  \ 
not  aware  that  a  transaction  of  this  description,  that  an  advance 
of  £150  to  the  settlor  as  a  loan  secured  by  a  promissory  note, 
would  be  sufficient  to  support  a  settlement  of  property  worth 
£1300  more  than  it  was  mortgaged  for,  as  against  subsequent 
purchasers.  And,  therefore,  although  he  was  very  desirous  of 
making  an  effective  settlement,  yet  in  sending  instructions  to 
counsel  to  prepare  this  settlement,  he  only  seemis  to  have  instructed 
him  to  recite  that  it  was  for  providing  for  the  settlor's  wife  and 
children,  and  divers  good  considerations,  that  the  settlement  was 
effected.  In  sending  counsel  instructions,  he  was  careful  to  tell 
him  that  the  settlor  was  not  indebted  to  the  extent  of  insolvency ; 
but  he  did  not  tell  him  about  this  advance  of  £150,  and  conse- 
quently there  is  nothing  to  be  found  in  the  deed  about  the 
advance  of  £150  being  the  consideration. 

This  fact  is  deserving  of  great  consideration  in  coming  to  a  con- 
clusion in  this  case.  Nevertheless,  I  feel  with  the  Yice-Chancellor 
that  I  cannot  reject  the  evidence  that  has  been  given,  and,  I  think, 
strongly  supported  by  the  surrounding  circumstances  of  the  case. 
Mr.  Knowles,  who  lent  the  £150,  and  who  was  a  distant  relation  of 
the  settlor's  wife,  was  anxious  that  a  settlement  should  be  made 
upon  the  wife  and  children,  and  uses  this  expression  in  the  answer, 
*'  Ab  an  inducement  for  him  to  do  so,  I  agreed  to  advance  him  the 
sum  of  £150,  to  enable  him  to  pay  the  interest  on  his  mortgage 
and  his  other  outstanding  debts."  And,  in  his  affidavit,  he  says 
that  he  offered  to  lend  Cidy  £150  upon  his  promissory  note,  to  get 
him  out  of  his  immediate  difficulties,  and  he, ''  in  consideration  of" 
that  advance,  agreed  to  execute  a  settlement. 


V. 

Collins. 
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L.  c.  Mr.  Eay  contends  that  the  advance  was,  at  most,  only  an  induce- 

1871        menty  and  that  an  inducement  will  not  be  sufficient.     But  I  think 

Bathpooli  ^'^^^  ^^  ^  ™^^  ^^  induced  to  do  a  thing  upon  the  faith  of  £150 
being  paid  to  him^  that  amounts  to  a  bargain  between  the  parties, 
whether  the  word  describing  the  transaction  be  "  inducement "  or 
*'  bargain."  The  question  is  twofold — whether  the  agreement  at 
the  date  of  the  settlement  to  advance  £150  led  this  man  to  do 
that  which  the  person  lending  the  money  asked  him  to  do,  namely, 
to  make  a  settlement;  and  whether  the  person  who  agreed  to 
advance  the  £150  consented  to  do  so  upon  that  understanding, 
but  not  otherwise.  If  those  questions  are  answered  in  the  affirma- 
tive, I  apprehend  that  is  a  "  consideration "  in  every  sense  and 
meaning  of  the  word. 

It  certainly  is  a  somewhat  suspicious  part  of  the  case,  that 
the  word  ^  consideration"  is  constantly  repeated  in  the  evidence, 
although  it  never  finds  its  way  into  any  document  Still  it  is 
consonant  with  the  view  that  the  parties  were  not  aware  of  the 
amount  of  consideration  necessary  in  point  of  law  to  support  the 
settlement,  although  the  fact  might  be  well  known  to  them  that 
the  one  had  been  induced  to  make  the  settlement  by  the  £150 
lent  to  him  upon  the  promissory  note,  and  the  other  had  been 
induced  to  lend  it  to  him  by  the  promise  that  a  settlement  should 
be  executed.  [His  Lordship  then  commented  on  the  evidence 
of  CtUy,  O.  D.  CcllinSf  and  Knowle$^  and  continued : — ] 

A  good  deal  has  beeu  said  about  the  examinations  in  the  Bank- 
ruptcy Court,  in  which  nothing  was  elicited  about  the  consideration 
for  the  settlement  The  question  there  was  under  13  Eliz.  c.  5, 
and  not  27  Eliz.  c.  4.  Knowles  was  examined,  and  was  asked 
whether  anything  passed  on  the  execution  of  the  settlement,  and 
he  said  he  paid  £150.  He  does  not  make  mention  of  its  being  a 
condition  precedent  that  a  settlement  should  be  executed.  Never- 
theless, it  is  clear  that  he  paid  it  upon  the  settlement  being  exe- 
cuted, and  not  before.  He  was  not  even  asked  to  pay  it  before. 
He  was  only  asked  to  advance  £20  before  the  settlement,  and  it  was 
agreed  that  it  was  to  be  taken  in  part  payment  of  the  £150.  It 
appears,  therefore,  to  me  that  the  doling  out  of  the  £20,  instead 
of  advancing  the  whole  amount,  and  the  suspense  of  the  payment 
of  the  rest  until  the  settlement  was  executed,  are  circumstances  in 
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favour  of  the  truth  of  the  story  of  Knoides  and  Collins,  more       L.  c. 

especially  when  I  find  that  no  attempt  has  been  made  to  cross-        i87i 

examine  them.       The  question  might  have   been  asked  them,'  Bawcol 

**  When  did  you  first  take  up  the  notion  about  this  advance  beins:     ^   *• 

,  ,  ^      Collins. 

a  consideration  for  the  settlement  instead  of  a  separate  transao-  — 
tion?"  But  no  such  question  has  been  asked.  On  the  other 
band,  it  is  distinctly  sworn  that  the  settlement  was  for  valu- 
able consideration,  and  it  is  clear  that  the  money  was  not  advanced 
till  the  settlement  was  executed.  Under  these  circumstances,  I 
cannot  disbelieve  the  evidence  of  these  witnesses.  The  Yice- 
I  Chancellor  made  a  decree  dismissing  the  bill  with  costs,  and  I 

I  cannot  interfere  with  that  decree.    The  appeal  must  be  dismissed 

i  with  costs. 

Solicitors  for  the  Plaintiff:  Messrs.  Blake  <&  Snow, 
Solicitor  for  the  Defendants :  Mr.  (?.  F.  Smith,  agent  for  Mr. 
CoUins,  Wisbeaeh. 


Jan.  25. 


BENT  V.  CULLEN.  L.C. 

Wm— Annuity—Gift  of  Principal.  |^ 

A  testator  gave  to  his  wife  £50  a  year,  to  be  paid  out  of  the  interest,  divi- 
dcndsy  and  produce  arising  from  his  personal  property,  and  gave,  after  her 
decease,  the  said  £50  to  his  two  daughters  and  his  granddaughter,  or  the 
survivors : — 

Hdd^  on  the  construction  of  the  will,  a  gift  to  the  survivors  of  the  principal 
which  would  pixxluce  the  annuity  of  £50. 

Decision  oiJames^  V.C,  reveised. 

Thomas  MINTEB,  by  his  wiU,  gave  to  his  executors  all  his 
personal  estate,  upon  trust  to  pay  the  interest,  dividends,  and  pro- 
duce in  manner  following :  '^  First,  I  give  and  bequeath  unto  my 
wife  Ann  Minter  £50  a  year,  which  I  direct  my  said  trustees  and 
executors  to  pay  the  same  to  her ;  that  is  to  say,  £25  half-yearly 
out  of  the  interest^  dividends,  and  produce  arising  from  all  my 
})er8onal  property  during  her  natural  life,  or  so  long  as  she  con- 
tinues my  widow,  and  after  her  decease  or  next  marriage  then  I 
give  and  bequeath  the  said  £50,  as  received  by  my  said  wife,  unto 
and  amongst  my  two  daughters,  Sarah,  the  wife  of    William 
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L.  0.        OriffUhSy  and  Alieef  the  wife  of  Hunt  Jeffery,  and  Maria  Quested^ 
1871        the  child  of  my  daughter  Margaret,  deceased,  which  I  direct  my 
3^cp       said  trustees  to  divide  and  pay  equally  between  them,  or  the  sur- 
V*  yivors  of  them,  subject,  nevertheless,  to  the  same  control  as  will  be 

*—  hereafter  mentioned.  And  I  also  give  and  bequeath  unto  my  son- 
in-law  Hunt  Jefery  the  sum  of  £100,  to  repay  him  the  money  he 
advanced  to  my  daughter  Sarah,  and  which  I  direct  my  said 
trustees  to  pay  to  him.  I  also  give  and  bequeath  the  interest, 
dividends,  and  profits  arising  from  the  residue  of  my  property  imto 
and  amongst  my  two  daughters,  Sarah,  the  wife  of  WiUiam  Oriffiths, 
and  Alice,  the  wife  of  Hunt  Jeffery,  and  Maria  Quested,  the  child 
of  my  daughter  Margaret,  deceased,  which  I  direct  my  said 
trustees  to  divide  and  pay  equally  between  them,  or  the  survivors 
of  them,  during  the  term  of  their  natural  lives." 

The  testator  then  proceeded  to  declare  that  the  dividends  given 
to  his  daughters  should  be  to  their  separate  use,  and  after  their 
respective  deaths  should  be  divided  amongst  their  respective 
children,  and  desired  that  the  share  of  the  residue  of  his  property 
so  given  to  Maria  Quested  should  be  paid  to  her  for  her  separate 
use. 

The  testator  died  in  1851.  His  daughter  Sarah,  wife  of  William 
Oriffiths,  died  in  his  lifetime.  His  widow,  Ann  Minter,  died  in 
1866.  A  suit  was  instituted  for  the  administration  of  his  estate, 
and  the  yice-Chancellor  James,  on  the  4th  of  March,  1870,  made 
an  order  declaring  (amongst  other  things)  that  upon  the  decease  of 
Alice  Jeffery  and  Anna  Maria  Bousquel  (in  the  will  described  as 
Maria  Quested),  their  respective  moieties  of  the  said  annuity  of 
£50  would  cease,  and  the  funds  set  apart  to  provide  for  the  same 
would  fall  into  the  residue. 

The  Plaintifif  in  the  suit,  who  claimed  under  Mrs.  Bausjuet, 
appealed. 

Mr.  Brislcwe,  Q.C.,  and  Mr.  Boberls,  for  the  Appellant : — 

We  contend  that  the  gift  of  the  dividends  in  this  case  amounts  . 
to  a  gift  of  the  principal :  Elton  v.  Shefhard  (1) ;  Bess  v.  Barer  (2) ; 
Stokes  V.  Heron  (3).    It  is  clear  that  the  testator  meant  more  than 

(1)  1  Broc  C.  G  532.  (2)  2  J.  &  H.  4G9. 

(3)  12  CI.  *  P.  Ifil. 
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a  gift  of  an  annuity  for  the  life  of  bis  wife :  Kerr  y.  Middlesex  L.  0. 

Ebspiial  (1) ;  Bryan  v.  Twiffff  (2).    The  Wills  Act  does  not  affect  I87i 

the  question*    It  is  doubtful  whether  BhwUi  y.  BdbeiHs  (3)  is  now  bkmt 

law.  At  all  events,  it  cannot  be  reconciled  with  Stokes  v.  Heron  (4),  o^^llkh 

as  was  said  in  Hedges  v.  Harpur  (5).  

Mr.  JEL  Ward,  for  the  children  of  Alice  Jeffery : — 

In  the  cases  relied  upon  by  the  Plaintiff,  there  were  gifts  of  so 
much  capital  as  would  produce  the  annuity.  Here  the  gift  is  merely 
of  an  annuity  which,  in  the  absence  of  any  expression  to  the  con- 
trary, always  means  a  life  annuity  only :  Jones  v.  BandaU  (6) ; 
Hedges  y.  Harpur.  All  the  annuities  are  payable  out  of  income, 
and  therefore  the  direction  to  pay  this  out  of  income  amounts 
to  no  more  than  a  direction  to  pay  income.  The  gift  to  the 
separate  use  also  points  to  a  life  interest  only.  This  case  comes 
clearly  within  Blewitl  y.  Bdberts. 

m 

Mr.  Karslake,  Q.C.,  Mr.  Foohs,  Q.C.,  and  Mr.  JoUiffe,  for  other 
parties. 

Lord  Hatherley,  L.C. :—, 

This  case  has  been  yery  well  and  ably  argued. 

As  regards  the  principal  question,  the  first  remark  I  haye  to 
make  is,  that  the  case  clearly  comes  within  the  authority  of 
Stokes  y.  Heron^  and  is  not  within  the  authority  of  the  other  cases 
cited.  I  come  to  that  condosion  simply  because  I  find  a  distinct 
gift  of  the  income  of  a  giyen  fund,  and  that  is  allowed,  upon  the 
authority  of  no  less  a  person  than  Lord  St,  Leonards  (7),  to  be  a 
form  of  gift  which  takes  it  wholly  out  of  the  authority  of  cases 
like  Bletvitt  y.  Boberts,  which  case  was  founded  upon  the  older 
decision  of  Lord  Hardwioke  in  Savery  y.  Dyer  (8),  who  said  that 
where  an  annuity  was  created  by  the  gift,  then  it  was  to  be  held 
to  be  for  the  life  only  of  the  person  to  whom  it  was  giyea     There 

(1)  2  D.  M.  &  G.  576.  (5)  3  Do  G.  &  J.  129. 

(2)  Law  Rep.  8  Ch.  183.  (6)  1  Jac.  &  W.  100. 

(3)  Cr.  &  Ph.  274.  (7)  4  Ir.  Eq.  Rep.  286. 

(4)  12  CI.  &  F.  161.  (8)  Amb.  139. 
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L.  c.       might  be  considerable  difficulty  in  saying  that  an  annuity  of  £30 

1S71        given  to  A.  for  life,  and  on  his  decease  to  B.,  C,  and  D.,  is  to  be 

Dext       construed  as  a  gift  of  three  annuities  of  £10  each  to  each  of 

CrLLEx      ^^^®  three  persons  for  diflTerent  durations  inter  se^  and,  therefore, 

". —        logically,  you  would  find  a  great  difficulty  in  saying  that  the 

same  thing  was  given  over;   yet  I  take  it  that  the   way    in 

which  the  Court  gets  over  the  difficulty  is  by  saying  that  the 

annual  payment  shall  be  divided  into  as  many  portions  as  there 

are  recipients,  and  that  as  to  each  of  them  it  is  an  annuity  given 

to  each  of  them,  and  is  to  last  as  to  each  of  them  for  their 

respective  lives. 

However,  the  cases  are  clear  upon  this,  that  a  gift  of  the  income 
of  a  fund  to  a  particular  person  or  persons  is  a  gift  of  the  whole 
fund.  If  I  give  all  the  interest  of  a  given  fund  to  A.  B.,  and  say 
nothing  more,  A.  B.  takes  the  whole  fund.  Can  it  be  different 
when  I  give  £100,  part  of  the  interest  of  a  given  fund,  to  A.  J3.  ? 
Surely  he  takes  the  principal  which  produces  that  sum  of  £100. 
If  I  give  half  the  interest  of  a  certain  sum  to  A.  £.,  without  any 
words  of  limitation,  he  will  take  the  half  of  the  capital  just  as  in  the 
other  case  he  would  take  the  whole  capital  if  I  gave  him  the  whole 
interest;  and  it  is  just  the  same  if  I  give  him  a  half  or  a  quarter, 
or  any  other  aliquot  share.  In  Stokes  y.  Heron  (1)  it  was  called 
an  annuity ;  but  I  do  not  think  that  the  calling  it  an  annuity  makes 
any  difference.  The  question  really  is,  whether  the  income  of  the 
fund  has  been  given  without  assigning  any  duration  for  it ;  and  if 
so,  the  fund  is  given  out  and  out. 

Then,  under  which  class  of  cases  does  this  fedl  ?  Does  it  fall 
under  the  decision  in  Blewitt  v.  Boherta  (2),  or  under  the  decision  in 
Stokes  V.  Heron  1  These  cases  are  not  inconsistent,  as  appears  from 
the  words  used  in  Stokes  v.  Heron  by  Lord  Cottenham,  the  Judge 
who  also  decided  Blewitt  v.  Roberts. 

Now,  what  are  the  words  used  in  this  will  ?  The  testator  gives 
his  wife  £50  a  year  out  of  the  dividends,  interest,  and  produce  of 
his  estate.  Would  it  have  made  any  difference  if  he  had,  instead 
of  this,  given  her  half  the  dividends,  interest,  and  produce  ?  He 
then  gives  the  £50  to  his  daughters  and  granddaughter;  and 
afterwards  directs  £100  to  be  paid,  and  then  gives  the  interest, 

(1)  12  CI.  &  F.  161.  (2)  Or.  &  Ph.  274. 
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dividends,  and  profits  of  the  residue  of  his  property  to  his  two        L.C. 
daughters  and  his  granddaugliter.     This  seems  to  me  to  be  within        iS7l 
the  rules  laid  down  by  Lord  St.  Leonards  (1),  and  by  Lord  Coiien-       ^^ 
liam  in  Stolcea  v.  Heron  (2),  the  testator  having  given,  in  fact,  the      ^  ^• 
capital  which  produces  the  £50.  — 

We  have  got  express  w^ords  which  meet  this  case,  and  it  is  not 
necessary  to  consider  how  it  would  have  happened  in  a  different 
state  of  circumstances.  No  such  question  arises  as  arose  in  some 
of  the  other  cases  which  have  been  cited,  and  the  persons  alive 
at  the  death  of  the  tenant  for  life  must  take  the  whole  of  the 
corpus  between  them.  A  Judge  is  veiy  much  inclined  to  depart 
from  the  exact  words  when  he  fancies  he  sees  something  more  than 
the  words  will  warrant ;  but  I  certainly  acquiesce  in  the  rule,  that 
a  testator  only  means  what  he  says  in  express  words.  Therefore, 
I  must  vary  the  Vice-Chancellor's  decree,  and  declare  that  Mrs. 
Bousquei  and  Alice  Jeffery^  the  two  surviving  legatees,  take  the 
fund  producing  the  £50  per  annum.  A  sufficient  portion  of  the 
testator's  estate  must  be  taken  in  order  to  produce  that  sum,  to  be 
divided  between  them.  What  is  done  in  such  case  is,  that  the 
Court  takes  it  as  invested  in  3  per  Cents. 

.    Solicitors :  Mr.  S.  Binn ;  Messrs.  Talboi  dt  TasJcer. 


BETTS  V.  WILLMOTT.  '  l.  c. 


Fatent  Suit — Onus  of  Proof— Artide  manufactured  abroad — Implied  License. 

In  a  suit  to  restrain  the  sale  of  a  patented  article,  it  is  incumbent  on  the 
Plaintiff  not  only  to  prove  the  sale,  but  to  prove  that  the  article  was  not  made 
by  himself  or  his  agents. 

Where  the  owner  of  a  patent  manufactures  and  sells  the  patented  article  in 
a  foreign  country  as  well  as  in  England,  the  sale  of  the  article  in  one  country 
implies  a  license  to  use  it  in  the  other.  Bat  if  he  has  assigned  hi.'i  patent  in 
either  country,  the  article  cannot  be  sold  so  as  to  defeat  the  rights  of  the 
assignee. 

The  owner  of  an  English  patent  manufactured  the  patented  article  in 
France  as  well  as  in  England.    In  a  suit  to  restrain  the  sale  of  the  article  iu 


1871 
Jan,  30. 


(1)  4  Ir.  Tq.  Hep.  C8G.  (2)  12  CI.  &  F.  161. 
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L.  G«  England^  the  Plaintiff  proved  that  it  was  not  made  at  his  manufactoiy  in 

...^  England,  but  could  not  prove  that  it  was  not  made  at  his  marni factory 


in  France, 

Betts  The  bill  was  dismissed  with  costs. 

WiLLMorr  '^^  decision  of  James,  V.C.,  aflSrmed. 

X  HIS  was  an  appeal  from  a  decree  of  Vice-Chaiioellor  James, 
dismissing  tlie  Plaintiff's  bill  with  costs. 

The  bill  was  filed  on  the  12th  of  August,  1865,  for  an  injunction  to 
restrain  an  alleged  infringement  of  the  Plaintiff's  patent  for  making 
metallic  capsules  of  tin  and  lead  compressed  together  for  covering 
the  corks  and  necks  of  bottles ;  and  for  damages  sustained  thereby. 

The  patent,  which  has  been  repeatedly  the  subject  of  litiga- 
tion {1\  was  originally  granted  in  1849,  and  was  prolonged  for  a 
further  term  of  five  years,  from  the  9th  of  December,  1862.  The 
Plaintiff  also  took  out  a  patent  in  France,  which  had  expired 
before  the  institution  of  this  suit. 

The  Plaintiff  complained  that  the  Defendant  W.  WtUmoU,  who 
is  a  retail  chemist,  had  sold  a  bottle  of  BimmeCs  Toilet  Vinegar, 
which  had  a  capsule  similar  to  those  manufactured  by  him,  in 
violation  of  the  patent. 

The  Defendant,  in  the  24th  paragraph  of  his  answer,  men- 
tioned certain  houses  in  London  of  whom  he  had  purchased  cap- 
suled bottles ;  bat  he  stated  that  the  Plaintiff  himself  manu&ctured 
capsules  in  France  and  sold  them  without  any  distinctive  mark, 
and  suggested  that  the  capsule  on  the  bottle  in  question  (which 
was  numbered  as  an  exhibit  210)  might  have  been  procured  from 
the  Plaintiff's  own  manufactory. 

The  Plaintiff  filed  an  affidavit,  in  which  he  sai^ :  ^'  The  capsules 
used  by  the  Defendant  had  not  been  made  by  me.  I  have  never 
sold  any  capsules  to  the  Defendant,  or  to  any  of  the  persons 
mentioned  in  the  24th  paragraph  of  the  Defendant's  answer;  and 
I  have  never  authorized  the  use  of  such  capsules  by  them  or  by 
the  Defendant." 

The  Plaintiff  was  afterwards  cross-examined  on  his  affidavit,  and 
in  the  course  of  his  cross-examination  he  admitted  that  he  had 
a  manufactory  at  Paris,  earned  on  under  the  name  of  Messrs. 

(1)  See  BeUn  v.  Menzies,  10  H.  L.  C.  117 ;  Belts  v.  De  Vitre,  Betts  v.  Neilson, 
Law  Rep.  3  Ch.  429. 
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EspinassBf  whose  business  he  had  bought,  and  another  at  Bordeawa;  L.  0. 
and  that  the  capsules  made  there  had  not  the  distinctive  mark  of  1871 
the  English  capsules.  On  being  shewn  several  capsules  similar  to  Bittb 
that  numbered  210  (which  had  been  lost  in  the  course  of  the  "vviLLMorr 
inquiry),  he  said :  "  I  don't  know  whether  the  exhibit  No.  210  did  -: — 
or  did  not  correspond  in  external  appearance  with  these  eleven 
capsules.  The  exhibits  numbered  204  and  207  being  in&inge- 
mentSy  I  have  no  doubt  No.  210  did  correspond  in  external  ap- 
pearance with  them,  but  I  cannot  compare  them  with  a  thing 
which  is  not  present."  Aiid  again,  referring  to  the  same  exhibits, 
he  said :  ^  I  cannot  say  by  whom  those  capsules  were  manufactured. 
I  believe  they  are  infriugements,  and  that  they  are  not  of  the  house 
of  Espmdsae.  I  found  this,  my  belief,  on  this — that  BimmeTs  dies  in 
Paris  do  not  correspond,  as  I  have  been  informed,  with  the  stamp- 
ing on  those ;  but  I  will  not  swear  that  they  do  not  correspond 
exactly."  And  again :  '^  I  will  not  swear  that  each  of  the  capsules 
on  the  eleven  exhibits  was  not  made  by  my  house  of  EspinassSy  or 
that  they  were  not  sold  and  delivered  by  that  house  to  Eugene 
Bimmd.  If  the  Espinasses  had  been  faithful  to  me,  they  never 
could  have  been  Espinasse^s  capsules,  because  it  was  contrary  to 
my  express  instructions."  And  again :  '*  Unless  the  capsules  are 
of  a  certain  kind,  they  have  no  business  to  come  into  this  country, 
and  hence  would  be  ignored  by  me.  I  explain  it  in  this  way : 
BettSy  as  a  manufacturer  in  France^  is  a  Frenchman.  I  sell  cap- 
sules there  to  be  used  upon  bottles,  and  such  capsules  may  come 
into  this  country ;  but  no  capsules  off  bottles  of  any  kind  should  I 
make  or  tolerate  to  have  to  come  into  England^  so  to  have  one  set 
against  another.  There  is  Betts  an  Englishman,  and  Betis  a 
Frenchman,  the  one  with  English  rights,  and  the  other  with 
French  rights.  Those  capsules  which  may  come  into  England  are 
those  which  have  my  patent  trade-mark  and  my  legend  round  them, 
and  those  may  come  on  bottles." 

The  Vice-chancellor  dismissed  the  bill  with  costs ;  and  from  this 
decree  the  Plaintiff  appealed. 

Mr.  WiUcocky  Q.C.,  Mr.  Qrove^  Q.C.,  and  Mr.  EveriU^  for  the 
Appellant : — 

The   evidence  establishes  that  the  Defendant  infringed  the 


•*        r. 
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L.  G.  FlaintiiTs  patent,  unless  he  can  shew  that  the  sale  was  anthorized 
1871  by  the  Plaintiff,  and  the  onus  is  on  the  Defendant  to  prove  this. 
^R^^  The  Plaintiff  swears  that  this  capsule  was  not  made  at  his  English 
manufactory,  nor  with  his  license.  The  Defendant  sets  up  the 
defence  that  it  may  have  been  made  by  the  Plaintiff's  agents  in 
France.  But,  in  the  first  place,  there  is  no  proof  of  this ;  and 
although  the  Plaintiff  scruples  to  pledge  his  oath  to  the  contrary, 
he  states  that  it  is  most  improbable  that  it  was  so ;  and,  in  the 
second  place,  if  it  was  made  by  the  Plaintiff's  agent  abroad,  that 
fact  would  not  legalise  its  sale  in  this  country,  in  violation  of  the 
English  patent.  Suppose  the  Plaintiff  had  a  patent  in  France  as 
well  as  in  England,  and  had  assigned  his  English  patent,  could  he 
have  worked  his  French  patent  so  as  to  flood  the  English  market 
with  French  capsules,  to  the  prejudice  of  his  assignee?  Or,  again, 
suppose  he  had  assigned  his  French  patent,  could  the  French 
assignee  have  sold  capsules  in  England  without  the  Plaintiff's 
licence?  Caldwell  v.  Vanvlisienffen  (1).  No  doubt  there  might 
be  circumstances  which  would  induce  a  jury  to  presume  that  he 
had  in  such  a  case  given  a  licence  to  the  French  assignee  to  sell 
the  capsules  where  he  pleased ;  but  the  facts  here  negative  any 
intention  that  the  French  capsules  should  be  sold  in  England,  for 
the  stamps  on  the  French  and  English  capsules  were  carefully 
distinguished.  If  the  infringement  is  established,  the  Plaintiff  is 
entitled  to  the  costs,  although  the  actual  loss  of  the  Plaintiff  was 
trivial.  The  circumstances  made  it  absolutely  necessary  for  the 
Plaintiff  to  be  strict  in  guarding  against  infringements :  Burgess 
V.  Biilh  (2) ;  Burgess  v.  Hately  (3). 

Mr.  Katjj  Q.C.,  Mr.  Eddie,  Q.C.,  and  Mr.  Langley,  for  the  Defen- 
dant, were  not  called  on. 

LoKD  Hatherley,  L.C. : — 

The  onus  is  thrown  on  Mr.  BeUs  of  proving  two  things.     One  of 

-them,  it  appears  to  me  (though  I  have  not  heard  the  argument 

for  the  Defendant  upon  it),  he  has  proved,  namely,  that  there  has 

been  a  U83  of  his  invention.    But  there  is  another  question, 

namely,  whether  it  has  been  an  unauthorized  use.    It  appears  to 

(1)  9  Ilarc,  415.  (2)  26  Eeav.  244.  (3)  26  Bcav.  249. 
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'me  that,  tlie  onus  being  thrown  on  Mr.  Beits  to  prove  that,  he  has  L.  0. 
not  discharged  himself  of  it.  He  has  to  shew  that  this  thing  1871 
/  which  the  Defendant/is  using  is  not  manufactured  by  him.  He  has 
attempted  to  do  so  in  the  first  instance,  by  an  affidavit  in  which  he 
says  that  the  capsules  used  by  the  Defendant  were  not  made  by 
him.  But  in  his  cross-examination  he  says  that  he  is  not  only  the 
manufacturer  of  this  article  in  England^  but  that  it  is  manu- 
factured abroad  by  him  in  two  difiEerent  manufactories.  It  appears 
•that  he  bought  up  at  Paris  a  business  where  the  article  was  manu- 
factured in  the  name  of  Espinasse^  and  he  continued  afterwards  to 
•<!arry  on  the  business  there  through  the  medium  of  Messrs.  Espi^ 
nasse,  who  were  acting  as  his  paid  agents ;  and  therefore,  for  all 
purposes,  Messrs.  Espinasse  are  the  Plaintiffs  in  the  suit.  [His 
Lordship  then  referred  to  the  passages  in  the  Plaintiff's  cross- 
-examinatioV  set  forth  above,  and  continued : — ]  This  part  of  the 
evidence,  to  my  mind,  creates  the  great  difficulty  in  the  Plaintiff's 
-case.  Unluckily,  capsule  210  itself  has  been  lost ;  and  we  can- 
not therefore  deal  with  that  specially.  But  the  Plaintiff  will 
not  pledge  himself  that  there  is  any  real  distinction  between 
^10  and  the  others  which  are  exhibited ;  and  as  to  those  others, 
he  says  that,  although  he  has  sworn  that  they  were  not  manu- 
factured by  him,  yet  he  will  not  take  upon  himself  to  say  that 
they  were  not  manufactured  by  his  house  in  Paris,  or  were  not 
-sold  by  that  house  to  Bimmel. 

I  apprehend  that,  the  onus  being  on  the  Plaintiff  to  shew,  not 
merely  that  the  thing  made  is  his  own  patented  article,  but  that  it 
ihas  been  unlawfully  sold,  he  must  be  prepared  to  swear  distinctly  that 
it  is  not  manufactured  by  him  or  his  agent.  Suppose  that  he  had 
three  houses  of  manufacture— one  in  the  north  oi England,  one  in  the 
^vest  of  England,  and  one  in  London — I  cannot  doubt  that  it  would 
be  his  duty,  in  making  out  his  case  before  a  jury,  to  prove  not  only 
rthat  the  article  was  of  the  same  description  as  the  patented  articles, 
but  that  it  was  not  made  by  himself;  and  for  that  purpose  he 
would  have  to  call  as  witnesses  persons  who  had  the  control  of  his 
houses  in  the  north  and  west,  as  well  as  in  London,  to  shew  that 
the  article  was  not  made  by  them.  These  capsules  are  sold  by 
jnillions,  and  are  sold  for  the  purpose  of  being  distributed  in  every 
shop  throughout  the  country ;  and  it  would  be  almost  impossible 
Vol.  VT.  Z  I 
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L.  O.  for  the  persons  who  purchase  from  time  to  time,  not  the  capsules 

1871  themselves,  but  bottles  covered  with  the  capsules,  as  part  of  their 

^^^  stock-in-trade — sometimes  a  few  bottles  of  one  kind,  and  some- 

^   ••  times  a  few  bottles  of  another  kind — to  go  round  and  trace  these 

WlLLMOTT.  , 

bottles  through  the  variety  of  persons  in  whose  possession  they 

may  have  been,  in  order  to  shew  that  they  came  from  the  Plain- 
tiff's manufactory.  I  think  that,  in  the  first  instance,  there  should 
be  the  Plaintiff's  oath  that  he  did  not  manufacture  the  particular 
article ;  and  if  he  takes  that  oath,  and  throws  the  onus  on  the 
Defendants,  they  must  meet  it  as  best  they  can.  This  Plaintiff 
attempted  to  discharge  that  obligation  in  the  first  instance  by 
saying  that  he  did  not  manufacture  the  capsule  in  question ;  but, 
on  cross-examination,  he  says,  in  effect :  '^  When  I  made  that  affi- 
davit I  did  not  intend  to  swear  that  it  had  not  come  out  of  my 
manufactory  in  France,  and  I  will  not  swear  that  now."  The 
Vice-Chancellor  made  some  strong  observations  upon  the  Plain- 
tiff's evidence,  but  I  do  not  myself  wish  to  speak  so  strongly 
of  it,  because  the  Plaintiff  may  possibly  have  had  in  his  mind 
that  view  of  the  law  which  has  been  submitted  by  his  counsel, 
and  upon  which  I  quite  agree  with  Mr.  Orove,  that  an  aigu- 
ment  may  be  raised,  although  I  do  not  remember  such  a  point 
having  been  brought  before  the  Court  before.  The  point  is  this : 
Supposing  a  man  to  have  a  patent  in  France  and  a  patent  in 
England,  and  he  establishes  manufactories  in  each  country,  it 
is  contended  that  if  he  sells  the  patented  article  in  France  it 
is  for  the  French  market,  and  it  does  not  justify  a  person  buy- 
ing the  article  in  France,  and  bringing  it  over  to  Enffland,  and 
using  it  here;  and  Mr.  Qrove  put  the  case  of  his  having  sold 
the  English  patent  to  an  assignee,  and  still  continuing  the  manu- 
facture in  France,  and  asked  if  the  importer  of  any  article  sold 
in  France  would  not  come  within  the  doctrine  of  Caldwell  v. 
VanvUssenffen  (1).  No  doubt,  in  the  case  so  put,  the  importer 
would  be  restrained,  because  the  license  to  sell,  which  belonged 
originally  to  the  patentee,  would  then  be  vested  in  his  assignee ; 
and  therefore  no  license  in  England  given  by  the  original 
patentee  after  he  had  sold  the  patent  could  authorize  the  use  of 
the  article,  so  as  to  defeat  the  right  of  the  assignees  in  England. 

(1)  9  Hare,  415. 
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And,  of  course,  in  exactly  the  same  way,  if  the  original  patentee  ^  0» 
assigned  his  patent  in  'EraiMey  no  sale  by  him  in  "Eiaglamd  would  ^871 
be  allowed  to  defeat  the  rights  of  the  assignee  in  France.  In  Betts 
other  words,  it  comes  within  the  doctriue  of  leave  and  license,  wiLuiorr. 
and  there  could  be  no  leave  and  license  in  such  a  case.  But 
where  a  man  carries  on  the  two  manufactories  himself,  and  himself 
disposes  of  the  article  abroad,  unless  it  can  be  shewn,  not  that 
there  is  some  clear  injunction  to  his  agents,  but  that  there  is  some 
clear  communication  to  the  party  to  whom  the  article  is  sold,  I 
apprehend  that,  inasmuch  as  he  has  the  right  of  vending  the  goods 
in  France  or  Bdffium  or  England,  or  in  any  other  quarter  of  the 
globe,  he  transfers  with  the  goods  necessarily  the  license  to  use 
them  wherever  the  purchaser  pleases.  When  a  man  has  purchased 
an  article  he  expects  to  have  the  control  of  it,  and  there  must  be 
some  clear  and  explicit  agreement  to  the  contrary  to  justify  the 
vendor  in  saying  that  he  has  not  given  the  purchaser  his  license 
to  sell  the  article,  or  to  use  it  wherever  he  pleases  as  against  him- 
self. He  cannot  use  it  against  a  previous  assignee  of  the  patent, 
but  he  can  use  it  against  the  person  who  himself  is  proprietor  of 
the  patent,  and  has  the  power  of  conferring  a  complete  right  on 
him  by  the  sale  of  the  article. 

I  am  therefore  of  opinion  that,  if  the  Plaintiff  cannot  shew  that 
he  has  not  himself  sold  the  very  article  the  use  of  which  he  now 
seeks  to  prohibit,  he  cannot  succeed  by  way  of  injunction  in  this 
Court  any  more  than  he  would  in  an  action  at  law.  Therefore,  on 
that  ground,  the  decision  of  the  Vice-Chancellor  being  right,  the 
appeal  will  be  dismissed  with  costs. 

Solicitors  for  the' Plaintiff :  Messrs.  Bdbinson,  Son,  &  Ednionds. 
Solicitors  for  the  Defendant :  Messrs.  Flux  &  Co. 
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L.C.       In  re  AGRICULTURIST  CATTLE  INSURANCE  COMPANY. 

^  BUSH'S  CASE. 


Nw,  9, 11  : 

Dec.  2, 19.      Company -^Directors — Transfer — Execution  of  Deed — Registration — Certificate 

— Duty  of  Directors — Lapse  of  Time —  Value  <f  GoodwiU, 

A  ooxnpany  bad  incurred  considorable  losses,  and  unless  credit  was  taken 
for  the  value  of  the  goodwill,  so  much  of  the  capital  had  been  lost  that  the 
directors  ought,  according  to  the  deed  of  settlement,  to  have  dissolved  the 
company.  Beference  was  made  to  an  accountant,  whose  report  shewed 
heavy  losses,  and  recommended  a  change.  Meetings  of  the  company  were 
held,  at  which  the  accounts  of  the  company  were  shewn ;  but  this  report  was 
not  mentioned  to  the  shareholders.  The  existing  directors  all  transferred 
their  shares  to  other  persons,  who  became  directors.  One  of  the  existing 
directors  agreed  to  transfer  his  shares  to  one  of  the  new  directors,  payment 
being  postponed,  and  to  some  extent  contingent.  A  deed  of  transfer  was  exe- 
cuted by  both.  The  transfer  was  entered  on  the  register  of  transfers  of  the 
company  and  returned  to  the  Joint  Stock  Companies  Registr}'  Office.  The 
transferee  did  not  execute  a  deed  of  covenant  as  required  by  the  deed  of 
settlement.  By  that  deed  the  approval  by  the  directors  of  a  transferee  was 
required,  and  a  certificate  of  such  approval  was  to  be  given.  No  certificate 
could  be  found,  but  there  was  evidence  that  such  a  certificate  had  been  given, 
but  that  it  was  not  signed  at  a  meeting,  and  that  two  of  the  directors  who 
signed  it  were  interested  in  the  transfer.  A  meeting  of  the  comjiany  was 
held  on  the  day  of  the  transfer,  and  another  a  year  afterwards.  A  year  after 
that  the  company  was  wound  up : — 

Hdd^  that,  under  the  circumstances,  the  transfer  was  made  bond  fide^  and 
that  the  transferor  was  not  a  contributory : 

That  the  non-production  of  the  report  was  not  a  ground  for  impeaching 
the  transaction  for  fraud : 

That  a  director,  though  interested  in  it,  was  competent  to  approve  of  a 
transfer : 

That  it  was  the  duty  of  the  directors  to  compel  execution  of  a  deed  of 
covenant  by  the  transferee,  and  that  the  transferee  could  not  be  affected  by 
their  neglect,  though  both  he  and  the  transferor  were  directors : 

That  the  shareholders  must  have  been  aware  of  the  transfer,  and  might 
have  objected  at  the  meetings  if  they  did  object ;  and  that  the  irregularities 
of  the  transfer  could  not  be  taken  advantage  of  after  the  lapse  of  several 
years. 

Order  of  the  Master  of  the  Bolls  reversed. 

xHE  Agriculturist  Cattle  Insurance  Comj^ny  was  formed  in  1845 
and  registered  in  1855.  Its  deed  of  settlement,  as  finally  altered, 
provided  that  the  capital  of  the  company  should  be  £500,000,  in 
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lOOyOOO  £5  shares.    There  was  no  restriction  as  to  the  liability  of        r^.  C. 
the  shareholders.  1870 

Clause  47  declared  that  no  person  should  be  eligible  to  the  oflSce  bubiTsCase. 
of  director  unless  at  the  time  of  his  election  he  should  be  the 
holder  of>  and  should  for  three  months  preceding^  have  held  100 
shares  at  least :  provided  always,  that  it  should  be  lawful  for  'the 
board  of  directors  to  dispense  with  the  qualification  for  the  office 
of  director  arising  from  the  having  been  the  holder  of  such  shares 
as  aforesaid  for  the  three  months  preceding  the  election. 

By  clause  60,  a  board  of  three  directors  was  authorized  to  act. 
By  clauses  177  and  177a,  it  was  provided  that  when  any  holder  of 
shares  had  procured  any  other  person  to  be  a  shareholder,  he 
should  give  notice  thereof  at  the  office  of  the  company ;  and  the 
board  of  directors  should,  without  delay,  take  such  notice  into  con- 
sideration, and  should,  under  the  hands  of  such  directors,  or  any  of 
them,  certify  in  writing  to  the  holder  or  holders  giving  the  notice 
their  approbation  or  disapprobation  of  the  proposed  shareholder. 
By  clause  178,  the  holder  of  any  shares  who  should  have  procured 
any  person  to  become  a  shareholder  approved  of  by  the  directors, 
should  transfer  the  same  to  the  proposed  shareholder  in  such  form 
as  the  directors  should  think  proper.  The  other  clauses  in  the  deed, 
which  are  important  to  the  questions  in  this  case,  are  as  follows : — 

Clause  185 :  "  That  every  person  who  may  have  been  approved 
of  by  the  board  of  directors  as  a  holder  of  any  share  or  shares  in 
the  company,  and  to  whom  a  transfer  of  such  share  or  shares  shall 
have  been  made,  and  who  shall  not  then  be  a  shareholder  of  the 
company,  shall,  within  one  calendar  month  after  such  transfer, 
execute  at  the  office  of  the  company,  or  at  such  other  place  as  the 
said  board  shall  reasonably  require,  either  in  person  or  by  attorney, 
a  deed  of  covenant  to  abide  by  the  rules  and  regulations  of  the 
company,  whereupon  such  person  shall  become  a  shareholder  of 
the  company." 

Clause  188 :  ">That  every  person  who  may  have  been  approved 
of  by  the  board  of  directors  as  a  shareholder  of  any  share  or  shares 
in  the  capital  of  the  company,  and  to  whom  a  transfer  shall  have 
been  made  of  such  share  or  shares,  and  who  at  the  time  of  such 
transfer  shall  be  a  shareholder  in  respect  of  any  other  share  or 
shares,  shall,  as  to  the  share  or  shares  which  may  have  been  so 
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L.  C.       transferred  to  him  or  her,  be  considered  a  shareholder  in  the  com- 

1S70        pany  from  the  date  of  such  transfer,  and  shall  thenceforth  be  sub- 

BushTcabb.  J®^^  *^  ^^  ^^®  instalments  which  may  thereafter  be  called  for  on 

—        such  share  or  shares,  and  to  all  other  duties,  claims,  demands,  and 

liabilities  in  respect  thereof:  provided,  nevertheless,  that  if  from 

any  cause  whatever  the  registry  of  such  transfer  in  the  proper 

ofiSce  for  that  purpose  provided  by  the  statute  in  that  case  made 

and  provided,  shall  have  [been  delayed]  beyond  seven  clear  days 

from  the  time  of  such  transfer  being  made,  then  and  in  such  case 

such  person  shall  be  considered  as  a  shareholder  from  the  time 

of  the  return  being  duly  made  thereof  to  the  said  registrar." 

Clause  189 :  *^  That  when  and  so  often  as  any  shareholder  shall  dis- 
pose of  any  share  or  shares  to  the  board  of  directors,  or  shall  procure 
any  other  person  or  persons  to  become  a  holder  or  holders  of  any 
share  or  shares  held  by  him  or  her,  and  such  person  or  persons 
shall  have  been  duly  approved  of  by  the  board  of  directors,  and 
shall  have  executed  such  deed  of  covenant  as  hereinbefore  is  men- 
tioned, the  board  of  directors  shall,  if  all  instalments  which  may 
then  have  been  previously  called  for  on  such  share  or  shares,  and 
such  interest,  if  any,  therein  as  aforesaid,  shall  have  been  duly 
paid  at  any  time  thereafter  upon  the  request  and  at  the  expense  of 
such  former  shareholder,  or  his  or  her  executor  or  administrator, 
cause  to  be  delivered  to  him,  her,  or  them,  a  certificate  signed  by 
three  of  the  directors,  verifying  that  he  or  she  is  no  longer  the 
holder  of  such  share  or  shares,  and  the  time  when  he  or  she  ceased 
to  be  such  shareholder.** 

Clause  190 :  **  That  when  and  so  often  as  any  person  or  persons 
not  a  purchaser  or  purchasers  £rom  the  board  of  directors  shall, 
in  the  manner  hereinbefore  required,  have  become  a  holder  of  any 
share  or  shares  in  the  company,  and  shall  have  executed  a  deed  of 
covenant  to  observe  the  covenants,  agreements,  and  provisions  con- 
tained in  these  presents,  the  last  holder  or  owner  of  such  share  or 
shares,  and  aU  persons  claiming  through  or  under  him  other  than 
the  new  shareholder  or  shareholders  shall  from  the  time  of  such 
new  shareholder  or  shareholders  becoming  such,  and  on  payment 
of  such  moneys  (if  any)  as  may  be  owing  to  the  company  for  or 
in  respect  of  such  share  or  shares,  be  as  between  the  company  and 
such  last  shareholder  for  ever  acquitted  and  discharged  from  all 
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farther  claims^  demands,  and  liabilities  in  respect  of  such  share  or       L.  0. 
shares ;  and  the  certificate  to  be  given  by  the  directors,  as  herein-       1870 
before  mentioned,  of  such  last  shareholder  having  ceased  to  be  a  bush's  Cabb. 
shareholder  in  respect  of  snch  share  or  shares,  shall  be  conclusive 
evidence  of  such  acquittance  and  discharge  in  respect  thereof." 

Clause  191 :  "  That  if  ever  the  losses  of  the  company  shall  have 
absorbed  not  only  the  whole  of  the  fund  called  the  reserved  fund, 
but  also  £80  per  cent,  on  the  gross  amount  of  the  capital  sub- 
scribed for,  the  said  company  shall  be  ip^fado  dissolved;  and 
the  board  of  directors  for  the  time  being  shall,  within  twenty  days, 
or  as  soon  after  such  losses  being  incurred  as  the  said  board  pos- 
sibly can,  and  they  are  hereby  required  to  call  a  special  general 
meeting  of  the  shareholders  in  such  manner  as  hereinbefore  men- 
tioned, and  lay  a  statement  of  the  afTairs  of  the  company  before 
such  meeting." 

Mr.  Bush^  the  Appellant  in  this  case,  had,  in  the  year  1854,  100 
shares  allotted  to  him,  and  became  a  director.  He  afterwards 
advanced  a  considerable  sum  of  money  to  the  company;  and 
in  1856  he  took  300  more  shares  of  £5  each,  the  amount  to  be 
paid  for  which  was  set  off  against  the  debt  due  to  him,  leaving 
about  £3000  due. 

The  company  obtained  a  large  business,  which  appeared  to 
result  in  heavy  losses.  In  1847  a  winding-up  was  suggested,  on 
the  ground  of  loss  of  capital,  and  from  that  time  the  company  was 
continually  in  difficulties.  In  1858  there  were  prions  disputes 
amongst  the  directors,  and  Mr.  EvanSy  an  accountant,  was  called 
in  by  them  to  report  on  the  state  of  the  company. 

Mr.  Evans  accordingly,  on  the  18th  of  March,  1858,  reported 
that  ''The  statement  of  affairs  shews  a  deficiency  or  loss  to 
December  31st  last  (including  policy  risk,  estimated  at  £16,129)  of 
£43,973 1 8a.  lOd.  The  paid-up  capital  amounted  to  £22,785 17«.  6d, 
and  the  deficiency,  therefore,  exclusive  of  capital,  was  £20,888  Is.  4d, 
or  £6068  18a.  lOtZ.  in  excess  of  the  unpaid  subscribed  capital  On 
the  other  hand,  you  have  the  value  of  the  business  created,  with  its 
widely-extended  connection ;  and  although  I  can  offer  no  opinion 
upon  the  amoimt  at  which  this  should  be  stated,  there  can  be  no 
doubt  that  the  present  organisation,  which  would  necessarily  cost  a 
large  sum,  must  be  valuable  either  in  transfer  to  another  company 


250  CHANCEBY  APPEALS.  [L.  E.. 

L.  0.       or  as  a  basis  for  future  operations — the  groundwork  for  a  more  exten- 

1870       sive  and,  it  is  to  be  hoped,  a  more  profitable  business.''    Mr.  Evans- 

rv6HVGASE.  ^^  objected  to  the  manner  in  which  the  books  had  been  kept,  as  not 

enabling  the  company  to  guide  its  steps  by  the  experience  acquired.. 

He  said  that  the  premiums  were,  in  1857,  double  what  they  were- 
in  1854 ;  but  the  business  had  paid  no  better.  He  stated  that  the 
total  loss  to  the  31st  of  December  was  £89,780,  which  was  reduced 
by  a  gain  of  £46,106  upon  cancelled  shares.  He  recommended  a- 
further  analysis  of  the  accounts. 

This  report  was  communicated  to  the  directors. 

On  the  10th  of  April,  1858,  the  annual  meeting  of  the  share-^ 
holders  of  the  company  was  held,  at  which  the  directors  produced 
the  accounts  of  the  company,  and  made  a  report,  but  the  report  of 
Mr.  Evans  was  not  read  or  noticed  at  the  meeting. 

The  directors  at  this  time  were  Mr.  Fitzpalrick,  General  Sope^. 
Mr.  Johnson^  Mr.  Smith,  Mr.  Tyler,  Mr.  Western,  and  Mr.  Bush. 
There  had  been  disputes  between  the  directors,  and  either  in  con- 
sequence of  these  disputes,  as  was  maintained  by  Mr.  Bush,  or  in 
consequence  of  the  anxiety  of  the  existing  directoi-s  to  get  free,  as. 
was  contended  on  the  other  side,  it  was  arranged  that  sevei'al  of 
the  existing  directors  should  transfer  their  shares  to  others,  who- 
appeared  to  be  connected  with  a  company  called  the  Bank  of 
Deposit. 

Accordingly,  at  different  times  in  1858,  FitzpatricJe,  Smith,  and 
Tyler  transferred  their  shares  to  Mr.  Wall,  Mr.  Bere,  and  Major 
Adair,  and  ceased  to  be  directors.  On  the  7th  of  April,  1859,  Bere 
transferred  some  of  his  shares  to  Lord  Keane  and  some  to  Peier 
Morrison  ;  Colonel  Western  transferred  Iiis  shares  to  Major  Adair, 
and  ceased  to  be  a  director;  and  General  Hope  transferred  his. 
shares  to  Peter  Morrison. 

On  tlie  8th  of  April,  1859,  Lord  Keane,  Major  Adair,  Mr.. 
Morrison,  and  Mr.  Bere  were  appointed  directors  by  the  board  of 
directors,  the  continuing  directors  passing  a  resolution  that,  as  to> 
the  three  first,  the  qualification  arising  from  having  been  th& 
holder  of  shares  for  three  months  be  dispensed  with. 

At  the  annual  meeting  of  the  company,  held  on  the  9th  of  April,. 
1859,  General  Hope  was  in  the  chair ;  a  report  by  the  directora 
was  read,  and  the  accounts  of  the  company  were  Inid  before  the: 
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meetiog,  but  Evans*  report  was  not  mentioned.     The  proposed       L.  c. 
retirement  of  HopSy  Johnson,  and  Bush  was  not  mentioned^ .  and        1870 
Hope  and  Johnson  were  re-elected  directors,  and  the  appointment  Bush's  Casb. 
of  Lord  Keane,  Morrison,  Adair,  and  Bere  was  confirmed.    It  was 
admitted  that  there  had  been  losses,  and  that  no  dividend  could 
be  declared,  and  that  more  care  must  be  exercised;  but  the 
shareholders  passed  a  resolution  that  the  company  was  in  a  satis- 
factory position.    Soon  afterwards  the  directors  agreed  to  waive 
half  their  fees. 

The  dealings  with  Mr.  Bush's  shares  were  as  follows : — 
By  an  indenture  on  a  printed  form,  dated  the  9th  of  April, 
1859,  and  executed  by  Bush  and  Morrison,  Bush,  in  consideration 
of  £2000,  **  payable  in  certain  events "  to  him  by  Morrison  and 
others,  bargained,  sold,  assigned,  and  transferred  to  Morrison  400 
shares,  numbered,  &c.,  of  and  in  the  undertaking  called  the  Agri- 
culturist Cattle  Insurance  Company,  to  hold  unto  Morrison,  his 
executors,  administrators,  and  assigns,  subject  to  the  several  con- 
ditions on  which  Bush  held  the  same;  and  Morris(m  agreed  to 
accept  the  same. 

By  articles  of  agreement,  dated  the  11th  of  April,  1859,  made 
between  Bush  of  the  one  part,  and  Morrison  and  Major  Adair 
of  the  other  part,  after  reciting  that  the  company  was  indebted  to 
Thomas  Hughes  in  the  sum  of  £3000,  to  T.  Woodgate  in  the  sum  of 
£1500,  to  8.  Tiarkes  in  the  sum  of  £10G0,  and  that  Bush  had 
transferred  his  400  shares  to  or  by  the  direction  of  Morrison,  it 
was  agreed  between  the  parties  that  in  the  event  of  T.  Hughes, 
T.  Woodgate,  or  8.  Tiarkes  seeking  to  enforce  payment  before 
the  11th  of  April,  1861,  then  Bush  would  advance  and  pay, 
on  the  request  of  the  company,  a  sum  of  money  sufficient  to 
discharge  the  claims,  the  company  thereupon  giving  to  Bush  a 
bond  for  the  repayment  of  the  sum  advanced  and  paid.  That 
subject  thereto,  Morrison  and  Adair  would,  on  the  11th  of  April, 
1861,  pay  to  Bush  the  sum  of  £2000,  being  the  consideration- 
money  for  the  400  shares  so  transferred,  with  interest  at  5  per 
cent.,  but  so  that  Bush  should  have  a  lien  or  charge  upon  such 
shares  for  the  purchase-money  and  interest  until  paid  or  disposed 
of.  And  in  the  event  of  the  shares  being  disposed  of,  then  the 
purchase-money  should  be  immediately  payable.     That  in  the 
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L.  G.  event  of  the  company  not  succeeding  (that  is  to  say),  not  paying, 
1870  or  not  being  in  a  position  on  or  before  the  11th  of  April,  1861,  to 
'Bush^asb.  P^7  ^  dividend  of  5  per  cent.,  Morrison  and  Adair  should  not  be 
bound  to  pay  the  said  sum  of  £2000  and  interest  until  the  11th  of 
April,  1863 ;  and  in  the  event  of  the  company  being  ordered  to 
be  wound  up  before  the  11th  of  April,  1863,  then  Morrison  and 
Adair  should  not  be  bound  to  pay  any  money  whatever  for  the 
said  shares,  except  such  of  them  as  should  have  been  disposed  of. 
That  in  case  in  any  years  during  the  continuance  of  the  agreement 
the  company  should  not  pay,  or  be  in  a  position  to  pay,  any  divi- 
dend, then  Bvsh  should  not  be  entitled  to  any  interest  on  the 
£2000 ;  and  if  the  company  paid  less  than  5  per  cent.,  then  Bush 
should  be  paid  interest  at  the  same  rate. 

The  transfer  of  Bush's  400  shares  was  entered  in  the  company's 
register  of  transfers,  but  the  date  of  registration  was  not  given. 
On  the  11th  of  April,  1859,  a  return  of  changes  and  additions  to 
the  list  of  shareholders,  signed  by  Bush  and  Berey  was  made  to  the 
Joint  Stock  Companies  Begistry  OfSce,  in  which  the  transfer  of 
BusKs  400  shares  was  included,  and  also  the  other  transfers  by 
the  other  directors.  Another  return  of  the  transfers  by  Bush  and 
Johnson^  signed  by  B&re  and  QovJdy  was  made  on  the  7th  of  June ; 
and  another  return,  signed  by  Bere  and  Lord  Keane^  was  made  on 
the  25th  of  January,  1861.  It  was  stated  that  the  later  returns 
were  made  because  it  was  doubted  whether  the  former  returns  were 
regular. 

Morrison^s  name  was  not  entered  in  the  company's  register  of 
shareholders  in  respect  of  BusVs  shares.  Neither  Morrison^  Adair y 
nor  Lord  Keane  were  registered  shareholders  when  they  were 
appointed  directors,  nor  did  they  execute  the  deed  of  settlement, 
or  any  deed  of  covenant  as  required  by  the  185th  section ;  but 
there  was  evidence  that  from  1849  until  the  company  was  wound 
up  no  transferee  was  ever  required  to  execute  such  a  deed. 

No  certificate  of  approval  by  the  directors  on  the  transfer  of 
BusVs  shares  could  be  found ;  but  B.  B.  Chmid,  who  was  secretary 
to  the  company  in  1859,  and  was  afterwards  managing  director, 
deposed  that  he  recollected  the  several  transfers  being  brought 
before  a  board  meeting  of  the  company,  and  being  approved  of, 
and  that  he  handed  the  certificate  of  approval  to  Bush;  that  he 
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recollected  a  solicitor,  on  behalf  of  Morrison,  objecting  to  a  £10        L.  0. 
deed  stamp  on  the  transfer,  as  required  by  Bushy  considering  that        1870 
£1  15s.  would  be  sufficient     Goidd  thought  that  this  meeting  bubhToabe. 
was  held  on  the  11th  of  April,  1859 ;  and  said  that  he  had  forgotten        """ 
to  get  the  certificate  of  approval  signed,  and  carried  it  to  MorrisorCs 
house  to  get  a  signature,  where  Lord  Keane  or  Major  Adair  signed 
it>  and  also  Mr.  Bere. 

Morrison  had  never  paid  anything  for  the  shares,  and  had  left 
the  country. 

Bush  and  OovJd  both  deposed  that  at  the  time  they  considered 
Morrison  and  the  other  new  directors  to  be  persons  in  a  good 
position. 

Mr.  Bush  stated  in  his  evidence  that  he  wished  to  leave  the 
company  on  account  of  the  disputes  between  the  directors,  and  not 
in  consequence  of  Evans'  report^  to  which  he  did  not  attach  much 
consequence.  He  did  not,  in  1858,  consider  the  company  insolvent 
or  in  difficulties,  and  thought  that  it  was  better  off  than  it  had 
been,  inasmuch  as  the  debts  were  reduced.  He  said  that  he  had 
refused  to  sell  his  shares,  except  at  par,  and  that,  after  some  nego- 
tiation, the  sale  of  his  shares  to  Morrison  and  Adair  was  arranged 
by  OouJd,  the  secretary  to  the  company,  and  that  the  agreement 
was  prepared  by  the  solicitors  of  Morrison  and  Adair.  He  denied 
that  he  was  a  party  to  any  arrangement  for  getting  out  of  the 
company  to  escape  liability,  and  to  keep  from  the  shareholders 
the  real  facts  of  the  case. 

Another  meeting  of  the  company  was  held  in  1860. 

On  the  10th  of  April,  1861,  the  company  was  ordered  to  be 
wound  up.  The  executors  of  Mr.  EotUdstvorth  were,  in  1868, 
placed  on  the  list  of  contributories  (see  Hovldsworth  v.  Evans  (1)  ), 
and  they  now  applied  to  have  Bush  placed  on  the  list  of  contri- 
butories in  respect  of  the  400  shares. 

The  Master  of  the  Bolls  held,  that  the  transfer  of  BusVs  shares 
was  hondfde,  but  was  ineffectual  on  account  of  irregularities  (2). 

(1)  Law  Rep.  3  H.  L.  263.  ^^^^^  ^^^^  ^^^  ^^^^^^  ^^  ^^  ^j^^^^ 

(2)  1870.  May  27.  ^^  ^^^^  ^^^^  j^  yj^  entirely  fails. 
LoBD  RoMn^LT,  M.R.,  after  stating     jt  is  true  that  the  conveyance  was  pe* 

the  facts  of  the  case,  continued : —  culiar,  and  that  under  it  no  money  has 

I  think  that  the  charge  against  Mr.      ever  been  paid  to  Mr.  Bush,  or  ever 
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Bush's  Case. 


Mr.  Btish  appealed. 

Sir  BoundeU  Palmer,  Q.C.y  Mr.  Amphlett,  Q.C.,  and  Mr.  Box- 
hurffh,  Q.O.,  for  Mr.  Bush : — 

Firsts  as  to  any  actual  fraud.    When  Mr.  Bvsh  joined  this  corn- 


will  be,  for  the  transferee  has  ab- 
sconded, and  is  worth  nothing;  bat  I 
do  not  believe  that  this  was  the  opinion 
which  Mr.  Jtforrtwm,  or  of  any  of  the 
new  directors,  entertained  at  the  time. 
Most  of  them  were  responsible  per- 
sons, and  the  efiforts  which  for  nearly 
two  years  were  made  to  restore  and 
reinstate  the  credit  of  the  company 
ooDTince  me  that  no  one  at  that  time 
despaired  of  the  success  of  the  company, 
and  that  these  proceedings  were  not 
adopted  solely  for  the  purpose  of  leaving 
a  sinking  vessel.  Whether  the  shares 
could  at  that  time  have  been  sold  in 
the  market  at  par  is,  I  think,  very 
doubtful ;  but  I  see  nothing  fraudulent 
or  colourable  in  the  transaction,  al- 
though it  is  peculiar ;  and  I  shall  have 
presently  to  comment  for  another  pur- 
pose on  the  form  of  the  transfer. 

The  shares,  in  substance,  were  trans- 
ferred to  Mr.  Morrison  at  the  price  of 
£5  per  share,  provided  that  if  the  com- 
pany did  not  pay  £5  per  cent,  per 
annum  the  purchaser  was  not  to  pay  the 
same  price.  It  was  true  that  Mr.  Mor- 
riion  was  the  transferee  of  many  shares 
from  the  directors,  but  the  transfers 
were  bond  fide;  and  he  seems  to  have 
entertained  a  plan  of  uniting  the  Agri- 
cultun'st  CaUU  Insurance  Company 
with  a  banking  scheme  in  which  he 
was  much  implicated,  and  by  this  he 
hoped  to  benefit  both  companies.  In 
truth,  both  failed,  and  Mr.  Morrison 
has  left  this  country  deeply  involved  in 
this  and  other  schemes ;  but  I  repeat 
that  the  investigation  of  all  these  mat- 
ters has  convinced  me  that  the  transfer 
was  Ixmd  fide,  and  not  made  because 


the  company  was  by  Mr.  Buth  believed 
to  be  insolvent,  but  because  he  and  the 
other  directors  who  concurred  with  him 
could  not  manage  the  concern  as  they 
wished,  and  that,  owing  to  the  dissen- 
sions which  ensued,  and  the  proposed 
scheme  of  regeneration  by  Mr.  Morri- 
aon,  they  were  desirous  of  leaving  the 
company. 

The  other  objection  appears  to  be 
much  more  serious.  [His  Lordship 
then  stated  the  circumstances  of  the 
transfer,  and  read  the  clauses  of  the 
deed  of  settlement.] 

The  transferee  does  not,  as  it  would 
appear,  become  a  shareholder  until  he 
has  executed  the  deed.  This  he  has 
never  done.  It  is  true  that  the  trans- 
fer to  Morrison  is  registered  in  the 
registers  of  transfers,  but  he  is  not 
registered  as  a  shareholder.  Moreover, 
the  approbation  of  the  transfer  does 
not  appear  to  have  been  given.  If,  as 
Mr.  Oould  states  in  his  evidence,  he 
wont  round  to  the  directors,  and  got 
their  signatures  to  the  certificate  of 
approval,  that  certificate  has  disap- 
peared, nor  was  any  entry  of  the  ap- 
proval ever  made.  Mr.  Oould  states 
that  two  of  the  signatures  to  this  cer- 
tificate were  those  of  Lord  Keane  and 
Major  Adair;  but  I  think  that  their 
election  as  directors  was  irregular  and 
informal,  and  that  the  provision  as  t(^ 
the  three  months  could  not  be  dis- 
pensed with  in  that  way ;  consequently 
any  approbation  by  them  was  irregular 
and  ineffectual.  Moreover,  an  appro- 
bation to  a  transfer  ought  not  to  Im 
given  by  an  officer  of  the  company 
obtaining  signatures  to  a  certificate  of 
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pany  it  was  in  a  worse  position  than  when  he  left  it^  and  yet  he 
had  80  much  confidence  in  it  that  he  advanced  considerable  sums 
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approval  from  the  directors  at  their 
residences.  The  approval  is  a  matter 
to  he  done  with  deliberation  at  the 
board  room.  It  is  of  great  signifi* 
cance  in  this  case  that  no  entry  of  any 
such  approval  appears  in  the  books  or 
records  of  the  company,  and  that  the  cer- 
tificate required  by  clause  189  of  the 
deed  of  settlement  is  not  forthcoming. 
The  company  are  entitled  to  require 
more  strict  evidence  of  the  fact  of  such 
approval,  and  of  the  due  execution  and 
delivery  of  the  certificate,  than  has  been 
given  in  this  case. 

Then  as  to  Jbhe  signature  to  the  deed. 
[His  Lordship  then  referred  to  7  &  8 
Vict.  c.  110,  s.  54.] 

Now,  the  instrument  by  which  the 
shares  were  transferred  from  ^Ir.  Bu^ 
to  Mr.  Morrison  has  no  reference  to  a 
deed  at  ail,  and  accordingly  Mr.  Jlfor- 
rison  has  never  executed  the  deed  of 
the  company,  nor,  for  aught  that  ap- 
pears from  the  corresponding  and  con- 
temporaneous agreement,  ever  con- 
sidered himself  bound  to  do  so,  or 
bound  by  it.  It  seems,  also,  that  Mr. 
Bush  himself  did  not  consider  the 
transaction  complete  so  far  as  he  him- 
self was  concerned,  for  he  still  acted  as 
director,  and  in  that  character  he 
signed  the  return  to  the  Registrar  of 
Joint  Stock  Companies  on  the  11th  of 
April,  1859,  which  contains  the  notice 
of  the  transfer  of  his  shares.  It  is  diffi- 
cult not  to  see  that  much  remained 
atill  to  be  done  under  the  agreement 
before  the  transaction  relating  to  the 
transfer  of  shares  from  Mr.  Busk  to 
Mr.  Morrison  was  or  could  be  con- 
sidered final  and  complete.  It  is  true 
that  there  are  many  cases  in  which  the 
undne  negieet  of  forms  by  directors  has 
not  invalidated  a  lond  fide  transfer  of 


shares ;  but,  so  far  as  I  have  observed, 
this  has  always  been  in  cases  between 
strangers,  who  had  not  the  poweV  to 
compel  the  directors  to  observe  the 
proper  forms,  or  in  cases  where  they 
were  ignorant  of,  and  had  no  means  of 
ascertaining,  the  informality  which  had 
been  committed.  But  the  case  is  very 
different  when,  as  here,  the  transfer  is 
by  a  director  himself,  whose  object  is 
to  retire  from  the  company,  and  who 
has  the  power  to  see  that  everything  is 
done  according  to  due  regularity,  and 
still  more  dififerent  when  the  transfer 
is  made  to  another  person  acting  as 
director  of  the  company;  and  it  is 
something  more  than  form  when  the 
director  who  makes  the  transfer  does 
not  follow  the  form  prescribed  by  the 
Act  of  Parliament  in  that  very  case, 
and  when,  by  reason  of  the  omission  so 
to  do,  the  transferee  becomes  in  no 
respect  bound  by  the  deed  of  settle- 
ment, the  execution  of  wliich  was,  by 
the  rules  of  the  society,  prescribed  as  a 
preliminary  condition  to  his  becoming 
a  member  of  the  company. 

It  was  strongly  argued  before  me 
that  time  would  cure  such  an  irregu- 
larity as  this,  or  at  least  take  away 
the  right  of  complaining  of  it.  And 
certainly  in  Spackman's  Cuse^  and  in 
many  other  cases,  I  held  that  tmns- 
actions  acted  upon  were  not  to  be 
ripped  open  after  a  long  series  of  years 
of  acquiescence,  unless  the  case  was 
tainted  with  fraud ;  but  time  in  this 
case  is  really  nothing.  The  transaction 
took  place  on  the  9th  and  11th  of 
April,  1859,  and  the  winding-up  order 
was  on  the  10th  of  April,  1861,  after 
the  lapse  of  only  two  years.  This  cer- 
tainly would  not  have  prevented  the 
application  to  put  Mr.  Busk  on  the  list 
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L.  0.       of  money,  beaides  taking  many  shares.    If  the  company  was  to 

1870        stop  when  80  per  cent,  of  the  capital  was  lost^  that  ought  to  haye 

BubhVOase  ^^^^  ^^^®  before  he  joined  it ;  but,  taking  credit  for  the  goodwill 

of  the  business,  it  was  solyent.    The  arrangement  was,  that  the 

old  directors  should  retire,  and  new  directors,  who  were  then  sup- 
posed to  be  more  wealthy,  should  come  in.  They  did,  in  fact, 
carry  on  the  business  for  two  years  longer,  and  there  is  no  sign  of 
any  fraud :  Jessopp's  Case  (1).  The  arrangement  with  Morrison 
was  quite  &ir  and  hona  fiie^  and  no  one  at  the  time  expected  that 
he  would  become  insolvent. 

As  to  the  formalities,  in  the  case  of  a  director  purchasing  shares 
consent  cannot  be  necessary ;  and  if  it  is  necessary,  there  is  evidence 
of  the  certificate  having  been  given.  Mr.  Bush  had  a  right  to 
think  that  everything  had  been  properly  done ;  and  in  the  absence 
of  evidence  to  the  contrary,  such  must  be  presumed.  It  is  too 
hard  upon  him  to  be  called  upon  ten  years  afterwards  to  prove 
that  everything  was  properly  done,  and  to  answer  all  the  objections 
that  have  been  raked  up.  As  to  the  nou-ezecution  of  the  deed  by 
Morrison^  he  executed  the  deed  of  transfer,  and  that  was  quite 
enough  to  bind  him.  The  form  is  certainly  not  the  same  as  that 
given  in  the  Joint  Stock  Companies  Act;  but  that  form  is  seldom 
used.  At  all  events,  the  execution  has  been  dispensed  with  by 
the  company,  and  the  company  cannot  now  complain.    Morrison 


of  oontributoiies.  It  is  true  that  these 
proceedings  were  not  taken  till  the  end 
of  last  year;  but  then  Mr.  Eoidds- 
warth  Mt  this  company  in  1849,  and 
believed  himself  to  be  wholly  quit  of 
it,  though  his  executors  found  them- 
selves in  1866  placed  on  the  list  of 
contributories  by  reason  of  informalities, 
not  accompanied  by  fraud,  committed 
upwards  of  fifteen  years  previously, 
and  it  was  not,  until  finally  fixed  on 
the  list  by  the  House  of  Lords  in  1868, 
that  they  had  any  interest  in  the  mat- 
ter, or  had  any  cause  to  seek  to  make 
others  contribute;  and  no  laches  can,  I 
think,  be  reckoned  against  them  pre- 
viously to  that  time. 


In  this  case  the  irregularities  were 
greater  than  in  some  of  the  unsuccess- 
ful cases  decided  by  the  House  of  Lotds 
in  1868.  I  think  Mr.  Buah  never 
ceased  to  be  a  shareholder,  and  I  think 
that  the  time  which  has  elapsed  cannot 
be  relied  upon  by  him  as  a  protection 
against  the  matter  being  reopened.  I 
am  of  opinion,  therefore,  that  he  must 
be  put  upon  the  list  of  contributories 
for  the  400  shares  intended  to  be  trans- 
ferred by  him  to  Mr.  Morruon.  Of 
course  I  can  give  him  no  costs,  but  I 
shall  not  make  him  pay  any,  and  the 
Applicants  must  have  their  costs  out 
of  the  estate. 

(1)  2  De  G.  A;  J.  688. 
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remained  a  director,  was  returned  to  the  Registrar  as  a  shareholder,  L.  o. 
was  put  on  the  list  by  the  official  manager  in  respect  of  these  very  1870 
shares,  and  the  company  cannot  now  tarn  round  and  say  that  bcsh'bCasb. 

Morrison  is  not  a  shareholder.    Straffon^s  Hxecwtors^  Case  (1)  and       

Seward  v.  Wheaihy  (2)  shew  that  execution  of  the  deed  is  not 
necessary  when  dispensed  with  by  the  company ;  and  Bargate  y. 
Shortridge  (3)  is  a  stronger  case.  The  company  cannot  have  both 
Morrison  and  Bush  shareholders,  and  cannot  by  its  own  default 
acquire  a  right  to  elect  between  them. 

Mr.  Jessd^  Q-0.,  and  Mr.  Lindley,  for  SouldswortVs  executors : — 

We  say  that  Mr.  Bush  remains  a  contributory.  If  there  are  any 
irregularities,  he  must  take  the  consequences,  as  he  was  a  director, 
and  it  was  his  duty  to  see  that  there  were  none.  The  mere  fact 
that  Morrison  was  by  mistake  put  on  the  list  of  contributories  can 
make  no  differenca  He  has  never  paid  any  of  the  calls.  There 
was  obviously  a  scheme  for  removing  the  old  directors  and  substi- 
tuting new  directors,  and  under  such  circumstances  the  new 
directors  could  not  approve  of  a  transfer  to  a  man  who  has  proved 
insolvent.  Could  Morrison  have  approved  of  the  transfer  to  him- 
self? A  shareholder  may  not  be  affected  by  an  irregularity,  but 
a  director  must  be :  Bargate  v.  Shortridge ;  Ex  parte  Brown  (4). 
As  to  the  assent  by  the  company,  the  other  shareholders  did  not 
know  what  was  going  on. 

As  to  the  loss,  it  is  perfectly  clear  that  all  the  capital  was  lost, 
and  that  there  were  debts  besides.  The  goodwill  cannot  be  esti- 
mated in  such  a  case ;  but  even  taking  the  goodwill  at  what  it 
might  be  worth,  four-fifths  of  the  capital  was  certainly  lost,  and 
the  company  ought  to  have  been  stopped. 

As  to  the  approval  in  a  company  like  this,  it  was  especially  the 
duty  of  the  directors  to  see  that  the  shareholders  were  solvent; 
and  if  Mr.  Bush  and  the  other  directors  neglected  that  duty,  he 
must  take  the  consequences.  Even  by  OouUCs  evidence,  the 
approval  was  subsequent  and  invalid. 

Mr.  Bush  concealed  from  the  shareholders  that  he  was  on  the 
point  of  leaving  the  company.    It  was  clear  from  Evans*  report, 

(1)  1  D.  M.  &  G.  576.  .  (3)  5  H.  L.  C.  297. 

(2)  3  D.  M.  &  G.  628.  (4)  19  Beav.  97. 


258  CHANCERY  APPEALS.  [L.  R. 

^  ^-       if  they  did  not  know  it  before,  that  all  the  capital  of  the  com- 

1870       pany  was  gone,  and  instead  of  suppressing  Evans*  report  and 

Bush's  Case,  trying  to  escape,  he  ought  to  have  wonnd  np  the  company  under 

^"~       the  191st  clause  of  the  deed.    The  whole  transaction  was  merely  a 

scheme  to  escape :  nothing  was  paid  at  the  time,  or  has  ever  been 

paid,  by  Morrison  for  the  shares. 

Mr.  South  ffcUe,  Q.C.,  and  Mr.  C.  T.  Simpson,  for  the  official  manager. 
Mr.  Amphleti,  in  reply. 


Dec.  19.    Lord  Hatherlet,  L.C.  : — 

The  first  question  raised  in  this  case  is,  whether  Mr.  Bushj  who 
was  undoubtedly  a  shareholder  in  this  company  in  the  years  1858 
and  1859,  should  now  be  retained  on  the  list ;  and  that  question 
must  be  determined  by  the  preliminary  inquiry  whether  he  parted 
with  his  shares  in  April,  1859. 

There  are  two  branches  of  the  case  as  it  was  argued  against 
Mr.  Bush.  The  first  question  is,  whether  the  gentlemen  who  are 
now  raising  this  inquiry,  and  who  are  shareholders  in  the  company 
under  yery  peculiar  circumstances,  having  themselves  been  for 
many  years  off  the  list,  and  having  been  afterwards  placed  on  the 
list  by  the  decision  of  the  House  of  Lords,  are  justified  in  asserting 
that  Mr.  Bush  attempted  to  part  with  his  shares  in  fraud  of  his 
duties  as  a  director. 

On  that  part  of  the  case  the  Master  of  the  Bolls,  from  whose 
decision  the  present  appeal  is  brought,  seems  to  have  come  to  a 
clear  and  definite  conclusion  that  the  whole  transaction,  regular  or 
irr^ular,  was  entered  into  bond  fide.  The  Bespondents,  however, 
endeavoured  to  shew  that  the  Master  of  the  Bolls  was  in  error  as 
to  that  part  of  the  case,  and  that  the  whole  arrangement  was 
tainted  with  mala  fides.  I  will  deal  briefly  with  that  part  of  the 
case,  because,  after  full  consideration,  I  entirely  agree  with  the 
conclusion  of  the  Master  of  the  Bolls. 

It  seems  that  this  unfortunate  concern  was  continually  in  diffi- 
culties. So  early  as  the  year  1847  the  question  was  raised  whether 
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it  ought  not  to  be  wound  up,  as  baying  lost  a  large  portion  of  its       L.  0. 
capital ;  and  it  has  been  argued  that  the  company  ought  to  hare       1870 
been  dissolved  under  the  provisions  of  the  19l8t  clause  at  the  bv^bOabk. 
time  when  Mr.  Btuh  parted  with  his  shares.  

The  company  being  formed  for  the  purpose  of  insuring  cattle, 
had  evidently  engaged  in  an  enterprise  of  very  considerable  doubt 
and  di£Sculty.  Even  as  regards  human  life,  matters  have  not  yet 
arrived  at  such  a  state  of  certainty  as  to  prevent  heavy  disasters 
resulting  from  mistakes  made  in  the  calculations  with  reference  to 
premiums  for  insurance,  and  the  like.  As  regards  cattle,  the  whole 
matter  was  entirely  new,  and  it  is  not  at  all  wonderful  that  much 
greater  mistakes  should  have  been  made,  which  might  well  bring 
.  any  company  to  ruin. 

One  question,  argued  before  Lord  CoUenham  in  Ex  parte  Spaeh- 
man  (1),  knd  again  argued  on  the  present  occasion,  is,  whether  the 
evidence  of  insolvency  before  the  Court  is  so  conclusive  as  to 
compel  the  Court  to  say  that  the  company  ought  to  have  been 
wound  up.  No  doubt  the  company  was  not  able  to  pay  a  dividend, 
and  had  spent  a  large  sum  in  advertisements,  but  it  had  gained  a 
large  business  by  that  means.  Unfortunately,  a  great  deal  of  the 
business  was  unprofitable,  which  was  not  known  when  the  case  was 
before  Lord  Ccttenham;  and  the  question  now  is^  whether,  through 
"Emani  report,  this  was  so  clearly  known  as  to  make  it  the  duty 
of  the  directors  to  dissolve  the  company.  [His  Lordship  then 
commented  on  the  terms  of  the  report : — ] 

It  is  very  difiScult  to  say  decidedly  what  is  the  exact  legal  view 
which  ought  to  be  taken  by  persons  who  have  a  report  of  this 
kind  presented  to  them.  Of  course  one  would  rejoice  to  see  every- 
thing laid  plainly  before  the  shareholders  of  the  company.  On 
the  other  hand,  it  would  not  be  just  for  us,  who  have  never  been 
concerned  with  mercantile  arrangements,  to  lay  down  as  a  fixed  rule, 
that  which  I  individually  should  be  very  glad  to  see  established  as 
a  principle  of  mercantile  morality,  that  every  firm  should  publish 
all  its  accounts,  as  is  done  by  the  Bai^  of  Enffland  and  others.  It 
is  therefore  difficult  to  say  that»  upon  this  report  of  Mr.  Evans,  the 
directors  were  to  assume  that  fouivfifths  of  the  capital  had  been 
lost^  or  to  say  that  they  were  bound  to  lay  the  report  before  the 

(1)  I  Mao.  &  G.  170. 
Vol.  VL  Y  1 
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L.  a  shareholdeiB  under  the  penalty  of  being  found  guilty  of  fraudulent 
1870  concealment  if  they  did  not  What  they  did  was  this,  they  set  out 
BcsHTc^as.  aU  their  accounts,  and  did  not  pretend  to  make  a  better  statement 
—  than  existed  of  their  affairs,  and  they  said  distinctly  that  their 
affairs  had  been  unfortunately  such  as  to  produce  no  dividend, 
which  was  a  plain  intimation  to  the  shareholders  -that  they  had  not 
been  very  successful  Soon  after  that  the  directors  waived  half 
their  fees  and  took  other  steps  by  way  of  economy.  I  think  there  was 
a  good  deal  in  all  this  to  alarm  the  shareholders ;  but,  unfortunately, 
in  these  cases  the  shareholders  are  just  as  little  disposed  to  have  their 
affairs  held  forth  to  the  public  as  the  directors  themselves.  And  I 
do  not  think  that  where  the  directors  have  made  no  false  state- 
ment, and  have  not  paid  any  dividend,  and  have  told  the  company 
that  they  require  a  rearrangement  of  their  system  in  order  to  make 
the  matter  profitable,  I  can  hold  that  the  fact  of  this  report  not. 
being  laid  before  the  proprietors  in  eoatenso  is  a  proof  of  any  fraud 
whatever. 

The  next  thing  relied  upon  by  Mr.  Je$$d  was  this :  In  185S 
and  1859  there  were  disputes  between  the  directors,  and  it  seems 
to  have  been  thought  desirable  to  get  Mr.  Bere,  Major  Adair^  Lord 
Keane,  and  Mr.  Morrison^  who  were  directors  of  a  bank  or  financial 
company,  to  join  this  company  and  become  directors,  and  the 
shares  of  the  existing  directors  appear  to  have  been  disposed  of 
accordingly,  and  then  these  gentlemen  were  appointed  directors  a 
day  or  two  before  the  general  meeting  of  the  company  in  1859. 
Mr.  Jessd  has  argued  that  this  was  a  very  strange  and  irregular 
proceeding.  It  is  difficult,  at  this  distance  of  time,  to  ascertain 
what  were  the  reasons  for  this  arrangement*  but  I  cannot  see  any 
fraud  in  it»  for  the  appointment  of  these  new  directors,  after  all, 
merely  gave  them  a  better  chance  of  being  elected  by  the  share- 
holdera  at  the  general  meeting. 

The  directors  had  suspended  the  rule  which  provided  that  no 
person  should  be  elected  a  director  unless  he  had  been  three 
months  a  shareholder ;  and  it  seems  that,  by  a  clause  in  their  deed, 
they  had  power  to  do  so.  Then  there  was  the  meeting  of  share* 
holders,  who  must  have  been  aware  of  what  was  done,  and  at  that 
meeting  the  election  of  these  directors  was  confirmed.  There  was 
an  irregularity  in  this  meeting,  for  General  Hojpe  took  the  chair, 
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although  he  had  parted  with  his  shares,  bnt  I  oannot  see  where       L.  G. 
the  frand  was.    Then  there  was  another  meeting  in  1860 ;  what       1870 
Was  done  at  that  meeting  is  not  very  clear,  but  it  seems  that  the  bush's  Om 
directors  were  re-elected,  a&d  that  appears  to  dispose  of  the  case  so 
far  as  fraud  in  the  election  of  directors  is  concerned. 

Then  with  respect  to  the  transfer  of  Mr.  BusVs  shares.  He 
says  that  he  wanted  to  retire  on  account  of  the  quarrels  between 
the  directors.  [His  Lordship  then  commented  on  the  agreement 
between  Mr.  Buah  and  Mr.  Morrison,  and  came  to  the  conclusion 
that  Mr.  Btuh  intended  hond  fide  to  part  with  his  shares,  and  to 
put  the  business  into  new  hands,  belieying  the  new  directors  to  be 
^vent,  and  that  there  was  no  fraud  in  the  transaction.] 

I  now  come  to  the  actual  transfer  of  shares,  as  to  which  the 
Master  of  the  Bolls  has  found  insuperable  difficxdty  in  holding 
that  Mr.  Bttsh  has  got  rid  of  the  shares,  and,  no  doubt,  there  are 
-difficulties  in  the  case  with  reference  to  the  provisions  of  the  deed 
of  settlement.  This  deed  contains  carefully  prepared  provisions 
to  secure  solvent  shareholders.  First,  in  order  to  part  with  the 
shares  at  all,  the  holder  must  obtain  the  consent  of  the  directors. 
Then  he  must  get  a  certificate  of  that  consent^  and  then  the 
transferee  may  be  entered  on  the  register  of  shareholders.  Then, 
^kfter  that,  there  are  provisions  as  to  the  person  who  becomes  a 
shareholder  executing  a  deed  of  covenant  to  abide  by  the  rules  and 
regulations  of  the  company ;  and  when  that  is  done,  there  is  a 
power  to  give  to  the  shareholder  an  assurance  that  he  is  discharged 
wholly  from  all  liability. 

Now  as  to  the  first  part  of  the  transaction :  I  hold,  upon  the 
evidence,  that  leave  was  given  by  the  directors ;  and  I  so  far  differ 
from  the  Master  of  the  Bolls.  [His  Lordship  then  commented  on 
the  evidence  to  that  effect] 

The  certificate  has  been  lost,  which,  no  doubt,  is  very  unfor- 
tunate ;  but)  considering  that  the  matter  has  been  going  on  in  the 
oourse  of  winding  up  for  eight  or  nine  years  without  Mr.  Bvsh 
having  any  expectation  of  these  proceedings,  I  do  not  wonder  that 
that  document  should  not  have  been  preserved.  But,  in  fact,  it 
appears  to  me  that  the  assent  was  given,  although  Mr.  Jeasd  has 
raised  a  point  upon  that.    He  says  the  persons  present  seem  to  have 

been  Morrison,  Adair,  Lord  Eeane,  and  Bere ;  and  that  Morrison  and 

¥2  I 
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L.  0.       Adair,  liaving  an  interest  in  these  shares^  could  not  properly  give^ 

1870        any  assent  in  any  way  to  what  was  here  done.    This  raises  the^ 

BmH'B  Gasx.  question  whether  or  not  a  director  who  has  an  interest  in  shared 

. which  are  transferred  can  give  an  assent  to  the  transfer.    I  haye- 

to  consider  that  question,  assuming  everything  against  Mr.  BusK 
as  far  as  he  has  not  proved  the  contrary,  he  being  undoubtedly 
originally  liable.  It  seems  to  me  that  it  cannot  be  said  that  a« 
director,  who  is  himself  to  be  a  transferee  of  shares,  is  utterly  incapable 
of  giving  his  assent  to  the  transfer.  It  might  stop  the  whole  business 
of  the  company,  because  a  director  wishing  to  take  a  transfer  of  shares- 
in  a  company  might  be  a  person  necessary  for  the  completion  of  the 
board  of  directors  on  that  day.  There  might  very  well  be  a« 
state  of  things  in  which  there  could  not  be  a  full  board  without 
that  director  being  present  to  give  his  assent  to  the  transfer  of  the 
shares.  No  doubt  the  purpose  for  which  the  clause  is  inserted  is 
to  see  that  a  responsible  person  has  the  shares,  and  to  see,  to  a. 
certain  extent,  that  a  man  has  not  too  many  shares.  But  it  is 
not  like  the  case  of  a  director  entering  into  a  contract  for  his  own 
benefit;  it  is  only  that  the  transfer  must  be  sanctioned  by  the 
directors,  in  order  that  improper  persons  may  not  get  on  tlie  list. 
The  director,  to  begin  with,  is  not  only  on  the  list,  but  is  a  person 
in  whom  the  company  have  such  confidence  that  he  is  their 
director.  The  question  is  therefore  reduced  to  the  amount  of  the 
shares  he  may  take.  It  seems  to  me  that  it  is  not  open  to  the 
objection  raised  as  to  a  person  passing  a  vote  for  his  own  interest.. 
There  must  be  at  least  two  directors  against  the  one  who  is  about 
to  take  the  transfer,  and  he  could  not  therefore  carry  it  by  his 
own  Yote.  Next,  he  is  a  person  already  in  the  confidence  of  the 
company.  Next,  the  transfer  must  be  recorded  not  only  in  the 
transfer-book  of  the  company,  but  in  the  public  registry  office^ 
The  whole  thing  being  made  plain  and  clear  to  the  company, 
and  assuming  that  it  is  not  a  thing  done  for  the  simple  purpose- 
of  fraud,  which  of  course  in  that  case  would  be  discovered,  in 
all  probability,  during  the  current  year,  and  if  the  matter  goes^ 
on  to  the  next  yearly  meeting,  and  the  shareholders  having  had 
full  opportunity  of  expressing  their  opinion  as  to  whether  or  not 
this  was  a  reasonable  and  proper  thing  to  be  done  on  the  part 
of  the  directors,  and  of  expelling  them  if  their  conduct  was  im- 


VOL.  TL]  OHANCEBY  APPEALa  263 

^proper,  the  thing  cannot  after  that  be  disturbed.  I  must  there-  L.a 
fore  hold  that  the  transfer  was  made,  and  that  it  was  properly  isvo 
assented  to.  BothToas^ 

However,  Mr.  Jessd  said  further,  that  the  time  of  transfer  does  ""* 
not  appear ;  and  regard  being  had  to  Mr.  Bush  having  acted  on  the 
11th  of  April  as  a  director,  that  there  is  evidence  (and  the  Master 
of  the  Bolls  seems  to  have  given  way  to  that  argument)  to  shew 
that  he  did  not  regard  the  thing  as  done  and  completed.  But 
the  circumstance  of  the  agreement  having  been  made,  and  of  the 
Bssignment  having  been  afterwards,  although  not  entered  in  the 
share  register,  duly  entered  in  the  public  record,  which  was  open  to 
all  the  company  and  to  all  the  creditors  of  the  company,  is  so  far  a 
full  recognition  of  the  shares  having  been  passed  from  one  person  to 
another,  and  the  proper  assent  having  been  given,  that  it  is  too  late 
afber  all  that  had  taken  place — a  year  having  elapsed,  and  a  general 
meeting  having  taken  place  since  that  year  elapsed — to  say  that  the 
4j'ansaction  was  wrong,  and  that  the  directors  were  not  authorized 
to  recognise  the  transfer.  The  transaction  might  not  have  been 
regarded  as  fully  and  entirely  completed  until  the  di£3culty  about 
the  stamp  was  cured ;  but  when  the  difficulty  was  cured  and  the 
•return  was  subsequently  made  to  the  registry,  then  the  whole  thing 
would  be  properly  treated  as  completed. 

Then,  supposing  the  transfer  of  the  shares  to  have  been  autho- 
rized, we  have  to  consider  the  execution  of  the  deed  of  transfer. 

The  185th  clause  of  the  deed  of  settlement  is  certainly  worded 
in  a  very  peculiar  manner,  but  I  cannot  hold  upon  it  that  a  person 
is  not  a  shareholder,  unless  a  deed  of  covenant  has  been  executed 
'by  him ;  and  for  the  reason  that  it  is  to  be  done  at  the  request  of 
the  directors.  I  apprehend  that  Mr.  Bush  would  have  had  a  right 
to  file  his  bill  against  Mr.  Morrison,  to  insist  upon  the  execution 
of  the  deed ;  but,  on  the  other  hand,  as  between  the  company  and 
the  shareholders,  the  persons  charged  with  this  duty  are  the  direc- 
tors. The  Master  of  the  Bolls  has  said  that  he  thinks  it  is  pecu- 
liarly important  to  hold  that  every  one  of  these  provisions  must 
be  carefully  complied  with,  because  the  parties  concerned  were 
•directors.  It  is  quite  true  that  Mr.  Buth  was  a  director  when  he 
^ealt  with  the  shares,  but  when  he  had  parted  with  his  shares  he 
was  no  longer  a  director  or  shareholder,  and  he  had  no  control 
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L.a       over  the  matter  beyond  haying  the  right  to  file  a  bill.     The 

1870       persons  who  were  to  see  that  within  a  month  the  deed  was  executed 

BubbTsOabk.  ^®^®  *^®  directors  of  the  company,  and  the  duty  of  seeing  the  deed 

executed  was  thrown  upon  them,  and  not  upon  Mr.  BiLsh. 

That  being  so,  it  seems  to  me  impossible  to  contend  that  Mr. 
JBush  is  not  released.  He  has  been  permitted  by  the  directors^ 
acting  on  behalf  of  the  company,  to  assign  his  shares ;  he  haa 
actually  assigned  and  parted  with  them,  and  has  vested  them  in 
a  person  to  whom  the  directors  might  immediately  apply  and 
say,  that  if  within  one  month  that  person  did  not  comply  with  the 
deed  he  would  forfeit  his  shares,  which  I  think  they  had  a  right  to 
say.  If,  instead  of  obtaining  the  execution  of  the  deed,  the  agents 
of  the  company  are  content  to  let  this  person  take  a  position  as  a 
shareholder — if  they  enter  the  transfer  of  the  shares  to  him,  and  if 
the  company  take  no  notice  of  this  transaction  whatever,  and  make 
no  inquiry  as  to  whether  the  deed  has  been  executed  or  not ;  and 
if  the  company  go  on,  and  hold  their  meetings  for  another  year,, 
with  full  notice  to  the  Begistry  Office  of  this  transfer,  can  they 
afterwards,  at  the  end  of  two  years,  turn  round  and  say  that  Mr. 
Bush  is  responsible,  because  the  directors  have  not  required  the 
transferee  to  execute  the  deed,  though  they  have  dealt  with  him  as^ 
a  shareholder.  But  it  is  said  that  Mr.  Bush  should  have  required 
this  to  be  done,  if  he  wanted  to  be  liberated  from  the  company. 
That  depends  upon  the  190th  clause  of  the  deed  of  settlement : — 
[His  Lordship  read  the  clause.] 

Upon  this  it  is  said  that  the  assigning  shareholder  is  to  be  free 
when  the  other  has  executed  the  deed ;  and  from  that  the  inference 
is  drawn  that  he  is  not  to  be  free  until  then.  If  Mr.  Bush  had 
been  well  advised,  his  wiser  course  would  have  been  to  compel  the 
execution ;  but  I  cannot  hold  that,  simply  because  it  is  said  that 
when  a  man  has  executed  this  deed  he  shall  thereupon  become  a 
shareholder ;  therefore,  if  the  company  abandon  their  portion  of 
the  duty  in  requiring  the  deed  to  be  executed,  the  former  share- 
holder  still  remains  liable. 

I  have  carefully  weighed  the  observations  made  by  some  of  the 
learned  Lords  in  giving  judgment  in  S^ctebman  v.  Evans  (1),  upon 
the  extreme  anxiety  of  the  shareholders  to  secure  the  responsi- 

(1)  Law  Rep.  8  H.  L.  171. 
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bility  of  those  who  should  be  associated  with  them  in  their  enter-  l.  0. 
prise ;  but  if  I  find,  as  I  haye  found  upon  the  oTidence,  that  the  1370 
assignment  was  permitted  by  the  direotors,  if  I  fihd  that  the  certi-  bcs^Tgabe 

ficate  of  that  permission  was  possessed  by  Mr.  Bush,  and  if  I  find       

the  only  remaining  flaw  to  be^  that  a  duty  which  was  distinctly 
imposed  upon  the  directors  has  been  omitted,  I  cannot  say  that 
that  omission  on  the  part  of  the  directors  is  one  which  ought  to 
prejudice  Mr.  jBim&  or  prevent  his  maintaining,  after  the  interval 
of  time  which  has  elapsed,  that  he  has  discharged  himself  from  the 
obligations  under  which  he  was  held  anterior  to  his  making  this 
transfer. 

The  result  is,  that  I  entirely  agree  with  the  Master  of  the  Bolls 
as  to  the  lona  fides  of  the  transaction ;  but  I  differ  from  him,  as 
I  do  not  think  that  the  defects  in  the  transfer  preclude  the  Court 
from  saying  that  the  transfer  ought  to  have  that  effect  which  was 
honafide  intended;  and  I  am  not  able  to  say  that  Mr.  Bush  ought 
to  be  placed  on  the  list  of  contributories. 

Then,  with  regard  to  the  question  of  costs.  As  this  is  an  applica- 
tion, by  Mr.  HcmldswortVs  executors,  and  as  there  has  been  so  muoh 
irregularity,  partly  during  Mr.  Bush's  time,  the  records  being  so 
imperfect,  that  we  have  to  depend  upon  parol  evidence  where 
th^e  should  have  been  no  doubt  or  difficulty,  the  burden  has  been 
partly  brought  by  Mr.  Bush  on  himself;  and  I  cannot  say  that 
Mr.  BouldswortKs  executors  were  not  justified  in  having  the  matter 
fully  sifted.  That  being  so,  I  can  give  no  costs  in  the  matter.  Of 
course  the  official  manager  will  have  his  costs. 

Solicitors  for  Mr.  Bush :  Messrs.  Worry,  Bdbins,  dt  Burge$, 
Solicitor  for  Mr.  Houlcbworlh's  Exeootors :  Mr.  J.  K  Fax, 
Solicitors  for  the  Official  Manager :  Messrs.  Horn  &  Murray.     ' 
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Jan,  11. 


L.  c.  In  re  EMPIRE  ASSURANCE  CORPORATION. 

1870  CHALLIS'S  CASE. 

Dee.  22.  SOMERVILLE'S  CASE. 

J^  Company — Trarufer  qf  Businen — Acceptance  qf  Shares, 

A  company  agreed,  under  oircumatanoes  which  made  it  doabtfal  whether 
the  agreement  waa  binding  on  the  ahareholdera,  to  tranafer  ita  bnaineeB  to 
a  new  company,  one  of  the  terma  of  the  agreement  being,  that  each  8har&- 
holder  in  the  old  company  should  become  a  shareholder  m  the  new  company. 
The  shareholdera  in  the  old  company  were  accordingly  registered  as  having 
transferred  their  shares  to  the  new  company,  and  share  certificates  in  the 
new  company  were  sent  to  each  shareholder  in  the  old  company.  Both  the 
companies  were  afterwards  wound  up : — 

Hdd  (reversing  the  decision  of  Stuart,  ^^C),  that  a  shareholder  who  had 
acknowledged  the  receipt  of  the  certificates,  and  had  retained  them,  was  a 
shareholder  in  the  new  company : 

Eeld  (affirming  the  decision  of  Stttart,  ^'C),  that  a  shareholder  who  had 
taken  no  notice  of  the  communication,  and  had  done  nothing  in  relation  to 
the  agreement,  was  not  a  shareholder  in  the  new  company. 

JL  HE  CUy  and  County  Assurance  Company ^  Limited^  was  registered 
in  1863.  The  objects  of  the  company  were  by  its  memorandum  of 
association  declared  to  be  to  insure  against  fire  and  on  lives,  and 
to  effect  any  insurance  of  any  kind,  and  to  acquire  the  business 
of  any  other  insurance  company  by  purchase  or  otherwise.  By  the 
articles  of  association  the  directors  had  power  to  transfer  and  sell 
the  business  of  the  company,  or  amalgamate  with  any  other  com- 
pany of  a  like  nature ;  and  the  shareholders  had  power  to  dissolve 
the  company. 

The  Empire  Assurance  Corporation,  Limited,  was  registered  in 
1865.  The  objects  of  the  company  were  by  its  memorandum  of 
association  declared  to  be  the  purchase  of  the  business  of  other 
assurance  companies,  and  to  carry  on  the  business  of  life  assurance, 
of  assurance  against  sickness,  and  other  assurances ;  and  also  the 
business  of  a  loan  company  and  of  a  guarantee  society. 

The  City  and  County  Company  had  incurred  losses,  and  an 
agreement,  dated  the  20th  of  September,  1866,  was  made  between 
the  directors  of  that  company  and  the  directors  of  the  Empire  CoT" 
poration  to  the  following  effect : — ^That  the  business  and  assets  of 
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the  OUy  and  Oouniy  should  be  transferred  to  the  Empire  ;  that       L.  0. 
upon  the  confirmation  of  the  agreement  by  a  general  meeting  of     1870-71 
the  GUy  and  Oaunty,  notice  of  the  transfer  should  be  sent  to  the    ohIlus's 
policy-holders ;  that  the  shareholders  of  the  OUy  wnd  County  should       ^^« 
be  entitled  to  and  allotted  two  shares  of  £10  each  in  the  Empire^  Soicbbvilue'b 

^th  £2  credited  as  paid  on  each  such  £10  share  for  every  share       

in  the  City  and  County  with  £4  paid  thereon ;  and  the  Empire 
undertook  to  pay  £2000^  then  due  by  the  City  and  County,  and  to 
discharge  all  the  liabilities  of  the  City  and  County.  To  that 
agreement  the  seals  of  both  companies  were  a£Sxed;  and  the 
£2000  was  paid. 

A  general  meeting  of  the  CUy  and  County  was  held  on  the  9th 
of  October,  1866,  at  which  the  agreement  between  the  directors 
was  ratified  and  confirmed  by  the  shareholders  present. 

On  the  20th  of  December,  1866,  the  following  printed  papers,  duly 
filled  up,  were  sent  to  each  shareholder  in  the  City  and  County : — 

**  Empire  A^swrance  Corporation^  Limited. 
"^  London,  186    . 

**  Dear  Sir, — I  have  the  pleasure  to  inclose  you  certificates  for 
shares  allotted  to  you  in  the  Corporation,  for  which  please  sign  and 
return  me  the  accompanying  form  of  receipt. 

•*  I  am,  &c." 

^  Empire  Aseurance  Corporation,  Limited,  London. 
^  I  beg  to  acknowledge  receipt  of  certificate  for  shares  numbered 
from  to  ,  issued  by  the  above  company  in  my  name, 

bearing  date  the  9th  day  of  October,  1866." 


"  The  Empire  Assurance  Corporation,  Limited. 

"  This  is  to  certify  that  the  registered  holder  of  this  certificate  is 
the  proprietor  of  the  share  No.  in  the  Empire  Assurance  Cor- 

poration,  Limited,  subject  to  the  memorandum  and  articles  of 
association  of  the  said  company. 

**  Given  under  the  common  seal  of  the  company  this  9th  day  of 

October,  1866. 

**  G.  W.  QidUy  Lake,  Manager. 

*^  No  share  can  be  transferred  except  by  deed  duly  registered  in 

the  books  of  the  company.'' 
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JU.  0.  Mr.  J^  W.  ChdUis  had  ten  shares  in  the  OUy  and  Couniy ;  he 

1870-71     exchanged  his  OUy  and  County  certificates  for  twenty  Empire  cer- 

Chalus'b    tifioatesy  which  he  retained;  and  he  signed  and  retnmed  the 

^^''      receipt,  adding  the  words  ''in  exchange  for  certificates  for  ten 

SoimtTiLLE  B  shares  in  the  Oity  and  Comnty  Asawrance  Company,  Limited,**    He 

—        was  preset  at  the  meeting  of  the  9  th  of  October,  1866,  and  at  a 

meeting  of  the  Empire  in  1867. 

Mr.  Sbrdyee  had  ten  shares  in  the  City  and  County.  He  also 
exchanged  his  certificates,  and  signed  and  returned  the  receipt^  but 
attended  no  meeting. 

Mr.  SomerviUe  had  100  shares  in  the  City  and  County.  He 
received  the  letter,  &c.,  and  retained  certificates  for  200  shares  in 
the  Empire,  but  neither  signed  nor  returned  the  receipt.  He 
attended  one  meeting  of  the  Empire. 

In  the  register  of  transfers  of  the  City  and  County,  Mr.  ChaUiSy 
Mr.  Fordyee,  and  Mr.  SomervtHe,  were  entered  as  haying  transferred 
their  shares  to  the  Empire  ;  and  a  corresponding  entry  was  made 
at  the  JEleg;istry  OfiSce. 

None  of  them  dissented,  or  attempted  to  repudiate,  before  the 
13th  of  April,  1867,  when  a  resolution  was  passed  for  winding  up 
the  City  and  County  voluntarily.  In  May,  1867,  an  order  was  made 
to  continue  the  winding-up  under  the  supervision  of  the  Court. 
In  May,  1867,  an  order  was  made  for  winding  up  the  Empire. 
The  Vice-chancellor  Stuart  ordered  the  names  of  Mr.  Challie, 
Mr.  Fordyee,  and  Mr.  SomerviUe  to  be  struck  off  the  list  of  con- 
tributories  to  the  JSmjnVe;  and  the  official  liquidator  appealed. 

Sir  BoundeU  Palmer,  Q.C.,  Mr.  Dickinson,  Q.C.,  and  Mr.  Brooke- 
hank,  for  the  Appellant,  contended  that  the  contract  between  the 
two  companies  was  not  voidable ;  but  even  if  it  was,  these  share- 
holders  had  had  distinct  notice  that  they  were  shareholders  in 
the  Empire,  and  had  accepted  that  position.  In  Ex  parte  Bagshavo  (1) 
the  shareholder  had  not  accepted;  so  in  Clinch  v.  Financial 
Corporation  (2).  Alabaster*$  Case  (3),  and  Stace  and  WortV^ 
Case  (4),  were  altogether  different,  the  constitution  of  the  com- 
panies being  so  very  unlike,  that  an  amalgamation  could  only 

(1)  Law  Rep.  4  Eq.  341.  (3)  Law  Sep.  7  Eq.  278. 

(2)  Ibid.  5  Eq.  450 ;  4  Ch.  117.  (4)  Ibid.  4  Ch.  682. 
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hare  been  effected   by  Act   of  Parliament ;  but  this  arrange-  L.  G. 

ment  was  within  the  powers  of  the  directors:  Swr^s  Case  (1)«  1870-71 

The  businesses  of  the  two  companies  were  very  much  alike,  and  Chalu8*s 

that  of  the  Emfi/te  was  the  more  extensive^  so  that  there  was  _^ 

no  reason  why  the  transaction  should  not  be  valid.    Every  share-  B«MroviLiiira 

holder  was  informed  of  what  had  been  done,  and  as  the  Emjpite  

was  then  supposed  to  be  prosperous,  the  bargain  was  so  much  to 
the  advantage  of  the  shareholders  in  the  CUy  and  CowiUy  that  they 
would  naturally  accept 

Mr.  Oreene,  Q.C.,  and  Mr.  Oraehnall,  for  the  contributories : — 

We  contend  that  the  agreement  was  ultra  vires,  and  remained 
incomplete.  The  shareholders  in  the  OUy  and  County  had  never 
intended  to  insure  against  sickness,  or  to  do  many  things  which 
the  Empire  undertook.  The  company  could  not  bind  the  indi- 
vidual shareholders ;  and  we  contend  that  they  have  not  bound 
themselves.  As  to  SomerviUe,  he  cannot  be  held  to  have  under* 
taken  these  liabilities  merely  because  he  has  received  a  packet  of 
printed  papers  and  has  taken  no  notice  of  them ;  there  must  be  a 
distinct  assent:  Eiffga'  Case  (2).  We  say  that  the  contract  is 
void ;  therefore,  unless  Fordyce  and  ChaUia  have  taken  their  sharea 
independently  of  the  contract,  they  are  not  bound ;  but  then  they 
would  be  liable  for  the  whole  sum,  which  the  others  have  not 
ventured  to  contend.  If  the  agreement  is  void,  the  whole  thing  is 
void,  as  the  shares  were  only  taken  in  pursuance  of  the  agreements 

Sir  BemdeU  Palmer,  in  reply. 

LoBD  Hathbrlet,  L.C.  : — 

As  regards  the  cases  of  Mr.  ChaUis  and  Mr.  Fordyee,  it  seems 
to  me  that  they  are  concluded  by  Eare'e  Case  and  by  the  prin-^ 
ciples  laid  down  in  Lawrence's  Case  (8),  Kineaid^s  Case  (4),  and 
the  case  of  Odkes  v.  Turquand  (5).  What  took  place  between 
the  two  companies  was  this :  An  arrangement  was  made  by  which 
one  company  agreed  to  part  with  the  whole  of  its  property  to  the. 

(1)  Law  Bep.  4  Ch.  503.  (3)  Law  Bep.  2  Gb.  412. 

(2)  2  H.  &  M.  667.  (4)  Ilnd.  420. 

(5)  Law  Bep.  2  H.  L.  325. 
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L.  C       other,  and  the  other  agreed,  on  that  being  done,  to  indemnify  the 

ia70-7i      first^mentioned  company  against  its  debts ;  and  farther,  to  give 

Challi8*s    to  eyery  shareholder  in  that  company  an  opportunity  to  become 

^^       a  shareholder  in  the  other  company  on  certain  terms.     The  oppor- 
SoMBBYiLLk's  tunity  was  given  for  two  reasons :  first,  on  the  actual  terms  of  the 

agreement,  and,  secondly,  because  the  shareholders  could  not  be 

compelled  so  to  exchange  their  shares,  or  to  become  proprietors  in 
the  new  company,  which  was  totally  different  from  that  to  which 
they  originally  subscribed,  unless  there  was  something  in  the  deed 
giving  the  directors  power  to  compel  them  so  to  do.  Mr.  Challis, 
knowing  of  the  arrangement  which  had  been  made,  or  purported 
to  be  made,  between  the  two  companies — ^whether  validly  or  not 
may  be  a  question — and  knowing  that  one  of  the  terms  of  that 
arrangement  was  that  he,  handing  over  his  own  shares,  would  get 
shares  in  the  new  company,  which  might  or  might  not  be  con- 
sidered  to  be  valuable,  thinking  it  ^t  that  time  to  be  most  bene- 
ficial to  enter  into  the  arrangement,  determined  to  avail  himself  of 
the  offer  to  exchange  his  shares  in  the  original  company  for  shares 
in  the  new  company,  to  which,  by  the  arrangement,  he  was  thus 
entitled  to  belong. 

I  cannot  distinguish  this  in  any  way  from  .Hare's  Case  (1),  because 
in  Har^a  Case  also  doubts  and  difSculties  as  to  the  validity  of  the 
amalgamation  arose,  and  proceedings  were  taken  for  the  purpose 
of  having  it  declared  that  the  arrangement  was  invalid.  It  is  true 
that  Hare  had  sent  a  letter  to  express  his  assent  to  the  whole 
arrangement^  and  did  specifically  apply  for  shares,  whereas  neither 
Mr.  ChaUis  nor  Mr.  Fardyce  actually  applied  for  shares ;  but  the 
company  in  this  case  did  not  ask  the  shareholders  for  their  assent  or 
dissent,  though  they  sent  to  each  shareholder  documents  which 
plainly  and  distinctly  informed  him  of  his  position.  [His  Lordship 
then  read  the  letter,  the  receipt,  and  the  certificate,  and  observed 
•that  the  shareholders  must  have  had  some  previous  knowledge  of 
the  amounts  paid  up.] 

Mr.  ChotUs  signed  and  returned  the  receipt,  adding  words  which 
I  think  rather  weaken  his  case,  for  he  recognises  the  whole  trans- 
action as  a  complete  and  definite  contract  between  him  and  the 
Empirey  to  which  he  sent  the  documents.    I  cannot  distinguish 

(1)  Law  Rep.  4  Oh.  508. 
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that  case  from  the  case  of  Hare^  who  was  under  exactly  the  same       L.  0. 
impressiony  that  an  arrangement  had  been  come  to  between  the     1870-71 
two  companies^  by  which  he  could  take  a  benefit,  if  he  chose  to  take    Ghall»*b 
it,  not  that  he  was  to  have  a  compulsory  burden  imposed  on  him.  .* 

The  contract  entered  into  was  complete  and  entire,  as  in  Hare's  SoimvitL^a 
Caad(l).  He  might  have  believed  that  the  whole  amalgamation  — - 
would  go  on  exactly  in  the  mode  in  which  it  had  been  proposed. 
There  might  have  been  difficulties  about  that,  and  invalidity  about 
that  part  of  the  case ;  but  though  that  might  entitle  him,  if  the 
company  was  a  going  concern,  to  be  relieved  from  this  contract  on 
the  ground  of  misapprehension,  still,  if  that  was  not  done  before 
the  winding-up  order  was  made,  the  creditors  have  a  right  to  inter- 
vene, as  in  other  cases,  for  they  can  know  nothing  of  the  motives 
which  induced  him  to  take  the  shares.  All  the  creditors  can  know 
is,  that  he  agreed  to  take  them.  If  he  has  agreed  to  take  themy 
then,  whatever  the  circumstances  were  which  induced  him  to 
enter  into  the  agreement,  he  cannot  say,  after  the  winding-up,, 
that  he  will  be  released  from  the  contract  which  he  had  de  faeto^ 
entered  into. 

I  see  no  substantial  dijSerence  as  to  Mr.  Fordyee's  case. 

But  as  to  Samerville's  case  there  is  a  difierence.  He  had  these  docu- 
ments sent.  If  he  had  returned  the  receipt,  then  the  receipt  alone- 
would  be  a  sufficient  recognition  of  the  engagement  being  entered 
into  by  him.  I  must  take  him  to  have  known  that  an  arrangement 
had  been  come  to  between  the  companies,  under  which  he  would  have- 
been  entitled  to  take  these  shares,  had  he  thought  fit.  But  though 
he  had  them  sent  to  him,  there  was  no  acceptance  by  him,  and  I 
cannot  find  a  contract  by  him  in  any  way.  The  mere  circumstance 
of  a  person's  name  being  written  down  on  the  register  has  never 
been  held  to  bind  him,  if  he  has  never  taken  any  step  which 
authorized  the  insertion  of  his  name  on  the  register. 

SomervtUe  has  not  authorized  anybody  to  put  his  name  down  ta 
anything  except  the  City  and  County  Company.  He  knew  that  he 
had  an  opportunity  of  taking  shares  in  the  Empire  if  he  thought 
fit.  But  he  did  nothing ;  he  remained  silent,  and  did  not  accept 
the  bargain.  He  was  simply  told  that  his  name  was  written  down, 
taking  it  for  granted  that  he  had  assented  to  the  bargain.    But  no 

(1)  Law  Rep.  4  Oh.  503. 
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Ik  G.       authority  can  be  found  for  holding  that  a  penon,  by  simply  doing 

1870-71     nothing,  may  be  rendered  liable.    The  mere  ttyct  of  standing  by 

GiiALLia*8    and  being  told  there  is  something  done  Tf hich  yon  have  not  autho^ 

rizedy  cannot  fix  yon  with  the  heavy  liabilities  which  shares  in  a  joint 

'^^^'^Jl^***  stock  company  would  create.    We  are  all  subject  to  have  things 

""^  sent  to  us  at  our  houses  by  persons  with  whom  we  have  nothing 
whatever  to  do,  and  I  think  that  the  mere  writing  to  this  gentle- 
man, teUing  him  that  something  had  been  done,  was  not  enough  to 
fix  him.  Therefore  I  must  vary  the  Yice-Chanoellor's  order  by 
directing  that  Fardyce  and  ChaUis  are  to  be  placed  on  the  list  of 
contributories,  and  affirm  the  order  as  far  as  it  regards  the  exemp- 
tion of  SomerviHe,  I  think  it  is  a  case  where  the  costs  of  all 
parties  may  fairly  come  out  of  the  estate,  for  two  reasons— first, 
that  it  is  a  representative  case,  as  I  understand ;  and  then,  that  it 
is  between  parties  in  part  succeeding  and  in  part  not  succeeding. 

Solicitor  for  the  Official  Liquidator :  Mr.  A.  Pulbrook, 
Solicitors  for  the  Contributories :  Messrs.  Kimber  &  Ellis. 


t.  c.  Ex  parte  MANCEAUX. 

^^.^^  Patent — Similar  Invention — Second  Patent 

July  20; 

Aug,  2.  Where  the  Law  Officer  has  reported  that  part  of  an  invention  for  which  a 

^""^  patent  is  sought  is  identical  with  part  of  an  invention  which  is  the  suhject 

of  an  existing  patent^  a  second  patent  will  not,  except  under  special  circum- 
stances, he  granted  for  that  part,  although  the  validity  of  the  first  patent 
is  disputed. 

In  this  case  a  reference  had  been  made  to  the  Law  Officer  to  report 
whether,  regard  being  had  to  the  grant  of  letters  patent  to  the 
agent  for  Le  Baron,  letters  patent  ought  to  issue  to  Manceaux  for 
improvements  in  breech-loadiDg  fire-arms  and  in  cartridges  for  the 
same,  as  reported  (1) ;  and  the  Attorney-General  accordingly  cer- 
tified, on  the  14th  of  July,  1870,  that,  in  his  opinion,  letters  patent 
ought  not  to  issue  to  Maneeaux  in  respect  of  so  much  of  his  alleged 
invention  as  related  to  the  ejection  of  the  empty  cartridge  case. 

(1)  Law  Rep.  5  Ch.  618. 
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It  ai^teaied  that  the  provisioiial  specification  of  Le  Barents  L-G. 

patent  did  not  include  the  part  for  which  Mwiieeaum  wanted  letters  1670 

patent)  though  the  complete  specification  did  include  that  part ;  ^  parte 

also  that^  in  the  interval  between  the  filing  of  the  two  specifica^  Maiiotaux, 
tionsy  Le  Baron  lodged  in  the  Belgian  Patent  0£Sce  drawings 
which  shewed  the  improvement. 

• 
Mr.  T.  Aston,  for  the  applicant,  said  that  the  first  patent  was 

void,  inasmuch  as  the  complete  specification  went  beyond  the  pro- 
visional specification.  The  part  for  which  the  present  application 
was  made  was  not  included  in  the  provisional  specification.  The 
Attomey-Greneral  declined  to  go  into  this  question ;  but  whether  he 
was  right  or  not^  this  Court  is  bound  to  do  so.  We  only  ask  to 
have  the  seal  afiBxed  to  this  patent,  and  let  the  parties  litigate  the 
question.  The  first  patentee  will  then  have  to  disclaim  that  portion 
of  his  patent,  or  else  his  whole  patent  will  be  void.  At  all  events, 
in  a  case  of  doubt  like  this,  the  Court  will  not  deprive  the  appli- 
cant of  the  advantage  he  claims,  but  will  give  him  the  patent  and 
leave  him  to  maintain  it. 

Mr.  Fredinff,  for  Le  Baron,  said  that  the  complete  specification 
was  only  for  an  improvement  on  the  provisional  specification. 
Before  Manceaux  applied  for  his  patent,  Le  Baron  had  lodged  a 
full  description  in  Bdgium,  and  Manceaux  might  have  seen  it. 


Aug.  2.    Lord  Hathebley,  L.C. : — 

I  have  felt  considerable  difiSculty  in  determining  what  ought  to 
be  done  in  this  case.  Le  Baron  lodged  a  provisional  specification, 
which  undoubtedly  did  not  include  this  particular  part  of  the 
invention.  Afterwards,  and  before  the  complete  specification  was 
deposited,  it  is  clear  that  there  was  a  drawing  lodged  in  Belgium, 
which  shewed  this  improvement ;  and  there  is  much  doubt  whether 
this  is  an  improvement  growing  out  of  the  original  invention,  and, 
consequently,  how  isix  it  would  be  protected.  In  the  case  of 
Ex  parte  Bates  and  Bedffote  (1),  where  both  parties  were  lond  fide 
inventors,  I  held  that  a  second  patent  ought  not  to  be  granted  for 

(1)  Law  Rep.  4  Ch.  67T. 
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L.  c.       the  same  invention,  inasmnch  as  one  objection  to  granting  a  second 
1870        patent  is,  that  the  question  is  not  between  the  patentees  only,  but 
^"I^     affects  the  public,  who  will  be  at  a  loss  to  know  with  whom  to 
Mancbaux.  ^jgij^    rjr^Q  iuTention  is  made  public  for  the  express  purpose  of 
enabling  every  one  to  make  use  of  it,  but  when  there  are  two- 
patents  for  the  same  invention,  what  is  a  person  to  do  who  wants 
to  use  it  ?    In  some  cases,  to  avoid  injustice,  the  patent  has  been 
granted  putting  the  parties  under  terms,  where  the  question  could 
not  otherwise  be  tried,  but  in  this  case  there  is  considerable  risk 
of  doing  injustice  by  granting  a  second  patent. 

It  is  clear  that  this  invention  has  been  made  public  in  Bdfftum, 
and  the  parties  are  therefore  not  in  the  position  of  original  in- 
ventors ;  nor  is  there  any  case  of  fraud ;  nor  was  the  first  patentee 
a  servant  of  the  applicant  I  must  decline  to  affix  the  Great  Seal 
to  this  patent,  except  so  far  as  it  is  not  objected  to.  There  will 
be  no  costs  given  to  either  side. 

Solicitors :  Messrs.  Johnson  &  Weaiheralh ;  Mr.  AppUyard. 


1S71 
F€b.  10. 


L.O.  Ex  park  SCOTT  &  YOUNG. 


Patent-^Simtlar  Invention — Mala  fides. 

Where  a  Benrant  filed  a  provisional  specification  for  an  invention,  after 
which  the  master  filed  a  proyisional  specification  for  a  similar  invention,  and 
suhsequently  filed  a  complete  specification  and  obtained  letters  patent : — 

Held,  that,  under  the  circumstances,  the  Great  Seal  might  be  affixed  to 
the  letter?  patent  for  the  servant's  invention,  and  that  the  letten  patent 
might  bear  the  date  of  his  provisional  specification. 

1  HE  Petitioners  in  this  case,  O,  Scott  and  H.  Young,  on  the  2nd 
of  July,  1870,  left  at  the  Patent  Office  a  Petition  for  a  grant  of 
letters  patent  for  an  improvement  in  water-meters,  and  also  left  a 
provisional  specification.  On  the  19th  of  December  they  applied 
for  letters  patent,  bnt  were  opposed  by  one  Poeock.  They  then 
presented  this  Petition  to  have  the  Great  Seal  affixed  to  letters 
patent  for  their  invention,  and  to  have  the  letters  [patent  dated  as 
of  the  date  of  their  provisional  specification. 
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Pocock  opposed  on  the  ground  that  he  had,  on  the  17th  of  August,      L.  €. 
1870,  left  a  Petition  and  provisional  specification  with  respect  to  a       1871 
similar  invention,  had  afterwards  filed  a  complete  specification,     Expand 
and  had,  on  the  9  th  of  Deoember,  obtained  letters  patent  for  his     ^^  ^ 
invention.  

It  appeared  that  Seott  had  been  in  Pocoek'a  employment,  and 
that  Pocock  was  aware,  on  the  13th  of  May,  that  8cott  vias  working 
upon  a  new  meter,  the  particulars  of  which,  however,  were  not 
known*  ScoU  afterwards  left  PococVs  employment  and  joined 
Toung.  In  July  Seott  wrote  to  Pocock^  offering  to  dispose  of  his 
invention,  and  proposing  an  interview  on  the  3rd  of  August  to 
explain  it.  Pocock  postponed  the  interview,  alleging  that  he  had 
a  previous  engagement ;  but  in  an  affidavit  he  stated  that  his  real 
reason  was  that  he  wished  to  perfect  his  own  invention,  and  have 
a  model  made  of  it  before  seeing  Scott^s  invention.  He  also  de- 
posed that  he  hit  upon  this  invention  between  the  30th  of  July 
and  the  3rd  of  August ;  and  his  patent  agents  deposed  that  they 
had  seen  drawings  of  his  invention  and  a  model  before  the  4th  of 
August.  The  evidence  is  further  stated  in  the  judgment  of  the 
Lord  Chancellor. 

Mr.  T.  Aston^  in  support  of  the  application,  contended  that  there 
had  been  fraud  by  Pocock^  who  was,  in  fact,  trying  to  use  the 
invention  of  his  servant :  8afnuda*$  Case  (1). 

Mr.  CJosen^-Hardy,  for  Pocock^  contended  that  Ex  parte  Boies 
&  Bedgate  (2)  applied ;  and  that  Pocock^  on  the  evidence,  had 
made  an  independent  discovery,  and  ought  to  be  left  in  the  enjoy- 
ment of  his  patent :  Ek  parte  Yates  (3) ;  Ex  parte  Manceaux  (4). 

LoBD  Hatherlby,  L.C.  : — 

The  case  of  Ex  parte  Bates  dt  Bedgate  does  not  apply  where 
the  course  of  dealing  has  been  such  as  I  find  here.  I  hold  to  all 
that  I  said  in  that  case — ^that  a  person  cannot,  by  filing  a  provi- 
sional specification  only,  not  choosing  to  file  a  complete  specifica- 
tion, obtain  anything  more  than  a  right  to  be  protected  against 

(1)  5  L.  T.  141 ;  Hindm.  Pat.  534.  (3)  Law  Rep.  5  Ch.  1. 

(2)  Law  Rep.  4  Ch.  577.  (4)  Ibid.  6  Ch.  518 ;  ante,  p.  272. 
Vou  VI.                                       Z  1 
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L.  C.       the  confiequences  of  his  own  publication,  and  does  not  obtain  a 
1871        right  to  priority  over  any  other  person  who  has  independently 
Bxparu     ^^^  originally  hit  upon  the  same  idea,  and,  in  anticipation  of  the 
^^  *     other,  first  gives  the  world  the  benefit  of  it. 
—  The  case  before  me  is  one  where  the  connection  of  master  and 

servant  existed  between  the  parties,  and  where  there  did  exist  also 
most  abundant  means  for  the  master  to  become  acquainted  with 
what  his  servant  had  invented.  [His  Lordship  referred  to  the 
evidence  on  this  point,  and  continued : — ]  The  master  says  it 
only  occurred  to  him  to  hit  upon  the  same  invention  on  the  30th 
of  July,  and  he  would  not  meet  the  servant  on  the  day  suggested 
because  he  wished  to  shew  to  his  patent  agent  what  his  invention 
was.  But  it  is  curious  that  he  was  so  anxious  to  secure  the 
priority  of  his  invention  before  he  had  an  opportunity  of  seeing 
his  servant's  drawings.  However,  I  do  not  lay  undue  stress  on 
that,  and  I  give  weight  to  the  evidence  of  the  agents  that  he  saw 
that  thing,  or  something  like  it.  In  the  history  of  patents  there 
are  many  cases  of  land  fde  inventors  hitting  on  the  same  thing 
about  the  same  time,  the  reason  probably  being  that  the  want  of 
some  such  invention  is  felt  by  several  inventors  about  that  time, 
and  so  it  often  happens  that  an  original  inventor  is  shut  out  of  the 
profits  of  his  invention.  That  has  been  urged  as  an  objection  to 
the  patent  laws ;  but  the  answer  is  that,  as  far  as  the  world  is  con- 
cerned, it  can  only  treat  him  who  first  publishes  his  invention  as 
the  benefactor  of  the  public,  and  in  a  case  of  honest  discovery  on 
both  sides  the  law  protects  the  first  publisher.  Bat«  on  the  other 
hand,  where  we  find  the  parties  in  close  contact,  and  a  master 
negotiating  with  his  servant  for  the  purpose  of  purchasing  his 
patent,  and  then  putting  off  an  engagement  on  a  false  excuse,  in 
order,  as  he  now  alleges,  that  he  might  shew  to  several  witnesses 
an  invention  similar  to  what  his  servant  may  have  invented,  it 
would  be  very  hazardous  to  apply  the  doctrine  of  Ex  parte  Bates  dt 
Bedffole  (1). 

The  only  thing  that  at  all  raised  a  question  in  my  mind  is,  that 
there  was  a  time  when  the  Petitioners  might  have  opposed  the 
sealing  of  their  opponent's  patent.  They  knew  of  his  claim,  and 
that  it  was  made  later  than  their  own,  but  I  do  not  consider  that 

(1)  Law  Rep.  4  Ch.  677. 
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that  ought  to  exclade  them  from  the  benefit  of  haying  their  patent       L.  0. 
sealed  under  all  the  circumstances  of  the  case,  for  up  to  that  time       1871 
the  applicants  had  not  got  the  complete  specification^  as  in  j^  parte     jsx  parte 
Boies  &  Bedgale  (1),  and  had  no  means  of  knowing  to  what  extent     ^^/^ 

the  other  patent  might  go.    This  case  is  too  full  of  suspicion  to       

prevent  my  granting  the  seal  to  the  present  applicants.  Through- 
out the  eyidence  there  is  the  gravest  suspicion  of  information 
derived  by  Toeoek  as  to  the  nature  of  the  applicant's  invention. 
[His  Lordship  then  commented  on  the  evidence.]  J  think,  there- 
fore, that  the  proper  course  is  to  give  the  Petitioners  the  benefit 
they  claim.  In  Ek  parte  Bates  &  Bedgate  there  was  a  hand  fide 
inventor  applying  and  giving  to  the  world  the  benefit  of  his 
invention,  without  raising  those  suspicions  which  I  certainly  feel 
here.  The  letters  patent  of  the  applicants  must  be  sealed,  and 
dated  as  of  the  date  of  their  provisional  specification,  and  the 
objector  must  pay  the  costs  of  his  opposition. 

Solicitors :  Messrs.  Bower  &  Cotton  ;  Mr.  JB.  K  Greenfield. 

(1)  law  Rep.  4  Ch.  577. 
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ii.JJ.  CALDWELL  v.  CBESSWELL. 

v^yw  WiU — CondUion — Apportiomnent — Ccndition  not  ApportxonattU — Exoneration, 

Dee.  19, 

.  ^^  A  testator  directed  that  a  specifio  sum  of  £10,000,  to  which  he  was  entitled^ 

""v^  should  be  applied  in  paying  o£f  a  charge  on  his  B.  estate,  if  established ; 

Jan.  11, 12.  and  that  in  case  it  should  be  so  applied,  then  a  charge  of  £13,000,  to  which 

his  2>.  estate  was  liable,  should  not  be  raised  thereout,  but  out  of  his 
B.  estate.  After  his  death,  the  charge  on  the  B,  estate  having  been  esta- 
blished, the  £10,000  was  applied  in  paying  it  off.  Subsequently,  his  other 
personal  estate  having  proved  insuj£cient  for  payment  of  his  debts,  a  decree 
was  made  for  refunding  the  £10,000  out  of  the  B,  estate ;  but  it  was  disputed 
whether  the  whole  of  it  was  wanted  for  payment  of  debts : — 

ffdd  (affirming  the  decision  of  Malins,  V.C.),  that  the  disposition  in  favour 
of  the  D,  estate  was  upon  a  condition  which  was  not  apportionable ;  and  that, 
unless  the  B,  estate  got  the  full  benefit  of  the  £10,000,  the  owners  of  the 
D.  estate  had  no  title  to  throw  any  part  of  the  £13,000  on  the  B.  estate. 

XHIS  was  an  appeal  by  the  Plaintiffs  from  a  decree  of  Yice- 
Chancellor  Malins  dismissing  their  bilL 
The  PlaintifiEs  were  mortgagees  of  the  life  interest  of  Hiomaa  E. 

CresBweUi  deceased,  in  lands  called  in  the  pleadings  ''the  Devon 
estate,**  and  the  bill  was  filed  to  obtain  payment  out  of  another 
estate,  called  ''the  Bibury  estate,"  of  sums  paid  out  of  the  rents 
of  the  Devon  estate  for  interest  on  a  charge  of  £13,000. 

In  1814,  Ibtcouti  OresmoeU  was  entitled  in  fee  simple  in  pos- 
session to  "the  Bibury  estate,"  subject  to  a  question  whether 
Thomas  Fry,  the  husband  of  his  deceased  daughter,  was  not 
entitled  to  a  sum  of  £10,000  under  a  provision  contained  in 
the  settlement  made  on  the  first  marriage  of  Esteourt  CressweU, 
all  other  limitations  in  which  settlement  had  come  to  an  end. 
Esteourt  OressweU  was  at  the  same  time  entitled  in  fee  to  the  Devon 
estate,  subject  to  a  life  estate  rested  in  the  above-named  Thomas 
Frjfy  and  to  a  charge  of  £3000  in  favour  of  Sir  John  and  Lady 
Chiise. 

In  the  spring  of  1814,  lUeourt  OressweU  agreed  to  sell  a  part  of 
the  Bibury  estate  to  Lord  Sherborne  for  £20,000;  and  it  was 
arranged  that  Lord  Sherborne  should  retain  out  of  the  purchase- 
money  £10,000,  to  indemnify  him  in  case  it  should  be  ultimately 
decided  that  Mr.  Fry^s  charge  was  subsisting. 
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By  indenture  dated  the  7tli  of  September,  1814,  the  unsold  part       L.  JJ. 
of  the  Bibury  estate  was  limited  by  Iktcouri  CressweU  (subject  to  the      1870-71 
£10,000  charge,  if  subsisting)  to  himself  for  life,  with  remainder  to    cai^wkll 
trustees  for  the  term  of  1300  years,  with  remabder  to  Richard  E.   cbbb^wkll 

Cresstodl  the  elder  for  life,  with  remainder  to  Richard  E.  CresBweU       

the  younger  for  life,  with  remainder  to  his  first  and  other  sons 
surviving  in  tail,  with  divers  remainders  over.  The  trusts  of  the 
term  were  to  raise  the  £3000  charge  in  exoneration  of  the  Devon 
estate,  and  if  the  £10,000  proved  not  to  be  a  subsisting  charge 
on  the  Bibury  estate,  then  to  raise  £10,000  and  pay  it  to  the 
executors,  administrators,  or  assigns  of  E.  CresBweU.  ^  The  settle- 
ment also  contained  a  power  to  E.  OressuoeU  to  charge  the  estate 
with  £5000. 

By  indenture  of  even  date,  Edeourt  Cresswdl  charged  the  Devon 
estate  with  the  payment  of  £13,000  for  the  younger  children  of 
R,  E.  CresiweU  the  elder,  after  the  decease  of  the  survivor  of 
Eeieourt  Cresswdl  and  Thomas  Fry.  Estcou/ri  GresmoeUy  after  this, 
paid  off  the  charge  of  £3000  payable  to  Sir  John  Ouise. 

Eateourt  CresatDeU,  by  will,  dated  the  21st  of  February,  1821, 
devised  certain  lands  to  trustees,  upon  trust,  among  other  things,  to 
raise  £5000,  the  interest  of  which  was  to  be  paid  to  Thomas  E. 
CressweU  for  life ;  and  he  gave  to  trustees  ^*  the  sum  of  £10^000,  due 
and  owing  from  Lord  Sherborne  to  me  on  his  purchase,  upon  trust 
to  pay  and  apply  the  same  sum  in  satisfaction  and  discharge  of  the 
contingent  claim  of  Thomas  Fry  upon  my  estate  in  Bibwry  afore- 
said, in  case  the  same  should  be  established  and  become  an  actual 
charge  thereon ;  and  in  case  such  claim  should  not  be  established, 
and  the  said  sum  of  £10,000  should  not  be  applicable  to  the  discharge 
thereof,  then  I  direct  that  the  said  sum  of  £10,000  shall  sink 
into  and  be  considered  as  part  of  the  residue  of  my  personal  estate. 
And  I  do  hereby  direct  that  the  sum  of  £3000,  lately  by  me  paid 
to  the  representatives  of  the  late  Lady  QuisCy  and  also  the  sum 
of  £5000  which  I  have  a  power  of  appointing  and  raising  out 
of  my  estates  at  Bibury  aforesaid,  shall  not  be  raised  or  paid 
thereout)  but  shall  sink  into  the  freehold  of  such  estate,  for  the 
benefit  of  the  persons  entitled  under  the  settlement  aforesaid. 
And  I  do  hereby  declare  that,  in  case  the  said  sum  of  £10,000 
should  be  so  applied  in  exoneration  of  my  said  settled  estate  at 
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L.  JJ.  Bibwry  aforesaid,  then  the  Bum  of  £13,000,  charged  upon  and 
1870-71  payable  oat  of  my  reversionary  estates  in  Devonshire,  shall  not  be 
Caldwill  i^'s^  or  chargeable  thereon,  but  that  the  sum  of  £13,000,  by  my 
said  settlement  directed  to  be  raised  for  the  portions  of  the  younger 
children  of  my  said  son  Richard  E.  CressweHy  shall  be  raised  out  of 
and  be  charged  upon  my  said  settled  estates  at  Bibury  aforesaid.*' 
And  the  testator  devised  his  reversion  in  the  Devon  estate  to 
trustees,  in  trust  for  Thomae  Erieourt  Cresswett  for  life,  with  divers 
remainders  oven 

Edoaurt  OressweU  died  on  the  4th  of  July,  1823. 

By  a  decree  made  on  tbe  5th  of  December,  1829,  in  a  suit  of 
Fry  V.  Lord  Sherborne  (1),  it  was  declared  that  Mr.  Frye  charge 
was  raisable  with  interest.  This  charge  was  accordingly  paid  by 
means  of  the  £10,000  retained  by  Lord  Sherborne. 

On  the  8th  of  February,  1846,  Thomae  Edcouri  OremoeU  mort- 
gaged his  life  interest  in  the  Devon  estate  to  the  Plaintifis.  Thomae 
Fry  died  in  March,  1860 ;  and  the  Plaintiffs,  in  December  of  that 
year,  filed  a  bill  {Caldwell  v.  FXlison)  to  enforce  their  security,  and 
a  receiver  was  shortly  afterwards  appointed. 

In  April,  1860,  the  trustee  of  a  term  created  by  the  second 
settlement  of  the  7th  of  September,  1814,  filed  his  bill  to  have  the 
£13,000  raised.  The  same  was  accordingly  raised  by  mortgage  of 
the  Devon  estates,  and  the  receiver  in  Caldwell  v.  Ellison  kept 
down  the  interest  on  the  mortgage  out  of  the  rents,  up  to  the  death 
of  Thomas  Esteourt  CressweU  in  January,  1867. 

The  object  of  the  present  bill  was  to  have  the  sums  so  paid  for 
interest  made  good  out  of  the  Bibury  estate. 

A  long  course  of  litigation,  commencing  in  1834,  had  proceeded 
as  to  the  estate  of  Esieourt  CressweU,  into  the  particulars  of  which 
it  is  imnecessary  to  enter.  It  is  sufficient  to  say  that  it  was 
established  that  the  personal  estate  of  Esteourt  CressweU,  exclusive 
of  the  £10,000  payable  by  Lord  Sherborne^  was  insufficient  for 
payment  of  his  debts;  and  by  a  decree  made  on  the  18th  of 
January,  1867,  in  a  suit  of  Thomas  v.  CressweU,  directions  were 
given  for  raising  the  £10,000  out  of  the  Bibury  estate,  on  the 
ground  that  the  money  payable  by  Lord  Sherborne  had  been  im- 
properly applied  in  exonerating  that  estate,  as  the  testator's  other 

(1)  3  Sim.  243. 
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personal  estate  was  insufficient  for  payment  of  his  debts.    The      L.  Jj. 
Defendants  in  the  present  suit^  who  were  the  persons  interested  in      1870-71 
the  Bibury  estate,  alleged  that  it  clearly  appeared  from  the  pro-    caldwell 
ceedings  in  the  administration  that  the  whole  of  the  £10,000  was    q^^^^ll 

wanted  for  payment  of  debts.    The  Plaintiffs,  on  the  other  hand,  *     

though  they  admitted  that  a  substantial  part  of  that  sum  was 
wanted  for  debts,  denied  that  the  whole  of  it  was  required. 

Yice-Ghancellor  Moiifu  considered  that  it  was  established^  by 
the  proceedings  in  the  administration  suit,  that  the  whole  of  the 
£10,000  was  wanted  for  payment  of  Edeowrt  CresaiweltB  debts  ; 
that  the  direction  to  exonerate  the  Devon  estate,  therefore,  became 
inoperative,,  and  the  Plaintiff's  case  failed.  His  Honour  accord- 
ingly dismissed  the  bill,  adding  that,  even  if  the  money  was  not 
wholly  required  for  debts,  the  result  would  be  the  same,  for  that 
in  His  Honour's  opinion,  according  to  FazaJcerlay  t.  Ford  (.1), 
there  could  not  be  an  apportionment. 

Sir  BoundeH  Palmer,  Q.C.,  Mr.  Schomherg,  Q.C.,  and  Mr.  Cookson, 
for  the  Appellant. 

Mr.  Shajder,  Q.C.,  Mr.  Jessd,  Q.C.,  and  Mr.  Charles  Eatt,  for 
the  owners  of  the  BUmry  estate. 

Mr.  Pearson,  Q.C.,  Mr.  Bawlinsoti,  and  Mr.  Oeorge  Lea,  for  other 
parties. 

The  case  made  by  the  Plaintifib  was,  that  the  will  in  substance 
bequeathed  in  exoneration  of  the  Devon  estate  the  charge  of 
£3000  and  £10,000  on  the  Bibwry  estate ;  and  that,  so  far  as 
those  charges  were  not  wanted  for  the  payment  of  debts^  effect 
must  be  given  to  that  bequest.  It  was  contended,  therefore, 
that  whatever  rents  of  the  Devon  estate  had  been  applied  in 
paying  interest  on  so  much  of  the  charges  on  that  estate  as 
would  thus  haye  been  paid  off,  ought  to  be  refunded  to  the 
Plaintiff,  as  mortgagee  in  possession  of  the  life  interest  in  the 
Devon  estate.  On  behalf  of  the  Defendants,  it  was  contended 
that  there  was  no  bequest  of  the  Bibury  charges  for  the  purpose 
of  exonerating  the  Devon  estate,  but  an  attempt  to  create  a  fresh 

(1)  4  Sim.  390. 
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L.  JJ.      charge  on  the  Bibury  estate  for  that  purpose,  which  charge  could 

1870-71     only  be  effectual  by  virtue  of  the  doctrine  of  election ;  and  that,  as 

CAi^^nsLL    ^^6  Bibury  estate  did  not  get  the  benefit  of  the  direction  for 

Gbubwell    ™®rp^S  *^®  charges  upon  it,  the  disposition  in  favour  of  the 

Devon  estate  failed ;  and  that  this  was  the  case,  even  if  (which  the 

Defendants  denied  to  be  the  fact)  the  whole  of  the  charges  on 
the  Bibwry  estate  were  not  wanted  for  payment  of  debts,  for  that 
the  disposition  in  favour  of  the  Devon  estate  depended  on  a 
condition  which  could  not  be  apportioned.  On  this  point  Faaor 
kerlay  v.  Ford  (1)  was  referred  to.  The  following  points  were 
also  taken  by  the  Defendants :  that  the  charge  on  the  Devon  estate 
was  liable  to  debts  pari  passu  with  that  on  Bibury ;  that  the 
Plaintiffs  were  bound  by  the  Statute  of  Limitations  and  by  laches ; 
and  that  the  Plaintiffs  had  no  case  for  charging  against  the 
inheritance  of  the  Bibury  estate  moneys  which  ought  to  have  been 
recovered  from  the  person  for  the  time  being  in  receipt  of  the 
rents.  Many  authorities  were  referred  to  on  these  latter  points, 
but  the  Court  expressed  no  opinion  on  any  of  them. 

Sir  W.  M.  James,  L.  J. : — 

Many  points,  some  of  which  are  of  considerable  interest  and 
importance,  have  been  raised  and  discussed  on  this  appeal,  but  as 
the  view  which  we  take  of  the  construction  of  the  will  disposes  of 
the  whole  case,  we  do  not  propose  to  deal  with  any  of  the  other 
questions. 

The  testator  had  a  sum  of  £10,000  due  to  him  from  Lord 
Sherborne  in  respect  of  the  purchase-money  of  a  part  of  the 
Bibury  estate.  That  estate  was  liable  to  a  charge  of  £10,000, 
which,  however,  as  between  the  owners  of  the  different  parts  of 
the  estate,  was  not  chargeable  on  the  part  purchased  by  Lord  Sher- 
borne, but  on  the  residue  of  the'  estate.  In  this  state  of  things 
the  testator  makes  his  will,  by  which  he  gives  to  his  trustees  ^  the 
sum  of  £10,000,  due  and  owing  from  Lord  Sherborne  to  me  on  his 
purchase  of  Stone's  Farm,  in  the  parish  of  Bibury  aforesaid,  upon 
trust  to  pay  and  apply  the  same  sum  in  satisfaction  and  discharge 
of  the  contingent  claim  of  Thomas  Fry,  clerk,  upon  my  estate  and 

(1)  4  Sim.  390. 
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lands  at  Bibury  aforesaid,  in  case  the  same  should  be  established       L.  JJ. 
and  become  an  actual  charge  thereon."    That  is,  in  our  judgment,      isii^ii 
a  simple  legacy  of  £10,000,  part  of  what  at  the  time  of  the    Caldwell 
testator's  death  was  clearly  his  general  personal  estate,  and  ap-   cu^^rr. 

plicable  as  such  to  the  payment  of  his  debts ;  and  the  mere  fact       

that  it  was  connected  with  a  charge  on  an  estate  of  which  he  was 
tenant  for  life,  does  not  appear  to  me  to  make  any  difference 
in  the  result  It  was  a  specific  legacy  of  £10,000  for  the  purpose 
of  discharging  a  debt  on  the  Bibury  estate,  which  estate  the  testator 
had  by  deed  settled  on  certain  members  of  his  family. 

Having  given  that  £10,000  for  this  purpose,  and  having  directed 
that  the  £3000  to  which  he  had  become  entitled  as  a  tenant  for 
life  who  had  paid  off  an  incumbrance  to  that  amount,  and  the 
£5000  which  he  had  power  to  charge,  should  not  be  raised  or 
paid,  but  should  sink  into  the  freehold  of  the  Bibury  estate  for 
the  benefit  of  the  persons  entitled  under  the  settlement^  he  makes 
this  somewhat  singular  provision : — [His  Lordship  read  the  clause 
for  the  exoneration  of  the  Devon  estate.]  Now,  the  gift  in  favour 
of  the  Devon  estate  is  a  gift  expressed  to  be  in  case  a  certain 
condition  is  fulfilled,  namely,  in  case  the  sum  of  £10,000,  which 
the  testator  has  given  in  exoneration  of  the  Bibury  estate,  and 
for  the  benefit  of  the  owners  of  that  estate,  should  be  so  applied. 
The  question  is,  was  it  so  applied  ?  Now,  the  sum  which  was  in 
the  hands  of  Lord  Sherborne  was  paid  to  Mr.  Fry  in  discharge  of 
his  demand,  but  that  sum,  being  part  of  the  personal  estate  of  the 
testator,  was  applicable  to  the  payment  of  his  debts,  which  his  other 
personal  estate,  as  it  turned  out,  was  insufficient  to  pay,  so  that  the 
application  of  the  money  by  the  executors  of  Esieourt  Cresewdl  in 
satisfaction  of  Mr.  Fry^s  charge  was  a  wrongful  payment,  which  could 
not  alter  the  rights  of  the  parties ;  and  accordingly,  the  £10,000  so 
paid  was  afterwards  recalled  for  the  purpose  of  paying  the  testator's 
debts.  It,  therefore,  is  quite  clear  that  the  whole  £10,000  was 
not  applied  in  exoneration  of  the  Bibury  estate.  It  is  urged, 
however,  by  the  Appellants,  that  if  an  account  is  taken  it  will 
appear  tliat  the  whole  of  the  £10,000  is  not  required  for  the 
payment  of  Estcourt  OressweWs  debts — ^that  the  Bibury  estate 
will,  to  a  certain  extent,  get  the  benefit  of  it,  and  therefore  that 
the  gift  of  the  £13,000  is  to  be  apportioned.    We  are  of  opinion 
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L.  JJ.      that  the  condition  of  the  application  of  the  £10,000  in  exonera- 

1870*71      tion  of  the  Bibury  estate  is  an  entire  condition,  and  cannot  be 

Caldwell    apportioned,  and  that  unless  the  whole  £10,000  was  in  truth  and 

Obbbsw        ^^  substance  applied  properly,  so  as  to  exonerate  the  Bibury  estate, 

the  event  on  which  the  testator  directed  the  exoneration  of  the 

Devon  estate  to  take  place  never  happened.  This  appears  to  us 
to  be  in  substance  the  decision  of  the  yice-Cbancellor,  and  I 
am  of  opinion  that  His  Honour's  decree  ought  to  be  afiSrmed,  and 
the  appeal  dismissed  with  costs. 

Sib  G.  Mellish,  L.  J. : — 

I  am  of  the  same  opinion.  At  the  time  when  the  testator  made 
his  will,  the  £10,000  claimed  by  the  Frya,  if  it  was  a  vaUd  charge, 
which  was  then  a  disputed  and  doubtful  matter,  was  chargeable 
primarily  on  the  Bibury  estate.  The  £10,000  due  from  Lord 
Sherborne  was  a  debt  due  from  him  to  the  testator,  and  remained 
in  Lord  Sherbome^a  hands  only  for  the  purpose  of  an  indemnity  to 
him  until  Mr.  Fry'a  charge  was  satisfied  out  of  the  settled  Bibury 
estate,  or  determined  not  to  be  an  effectual  charge.  In  that  state 
of  things,  the  testator  gives  the  £10,000  due  from  Lord  Sherborne 
to  his  executors,  in  trust  to  apply  it  in  payment  of  the  charge  due 
to  the  Frya  if  the  charge  became  payable.  Now,  stopping  there, 
we  have  a  gift  of  £10,000  to  the  owners  of  the  Bibury  estate. 
Then  the  testator  goes  on  to  say,  that  in  case  the  £10,000  shall 
be  so  applied  in  exoneration  of  the  settled  Bibury  estate,  **  then 
the  £13,000  charged  upon  the  Devon  estate  shall  cease  to  be 
chargeable  on  that  estate,  and  shall  be  charged  on  the  Bibury 
estate."  Has  the  event  happened  ?  Has  the  £10,000  been  applied 
in  exoneration  of  the  settled  estate  at  Bibury  f  Surely  the  con- 
dition means  that  the  owners  of  Bibury  shall  receive  the  whole 
benefit  which  the  testator  had  given  them  by  the  previous  gift. 
I  have  no  doubt  that  the  condition  is  entire,  and  that  if  £5000, 
part  of  the  £10,000,  were  applied  in  payment  of  the  charge  due 
to  thl9  Frya,  and  the  other  £5000  went  to  the  creditors  of  the 
testator,  that  would  not  satisfy  the  condition,  and  the  disposition 
in  favour  of  the  Devon  estate  would  not  come  into  operation. 
It  is  true  that,  in  a  suit  in  Chancery  brought  by  the  Frya  against 
Lord  Sherborne  and  the  persons  interested  in  the  Bibury  estate, 
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for  the  purpose  t)f  having  the  question  decided  whether  the  charge       L.  JJ. 
was  valid  or  not,  the  £10,000  was  paid  into  Court  and  invested  in      1870-71 
consols,  and  that  the  Court  decided  that  the  JFVys  were  entitled  to    cai^kll 
the  chai^,  and  they  received  those  consols  in  satisfaction  of  that    p^^- 

charge.    But  at  that  time  the  testator's  debts  had  not  been  paid,       

and  that  payment  of  the  £10,000  could  not  exonerate  the  owners 
of  the  Bibury  estate  &om  liability  to  refund  the  £10,000  if  it 
turned  out  to  be  wanted  for  payment  of  the  testator's  debts,  for  it 
was  a  payment  out  of  the  personal  estate.  That  personal  estate 
which  was  applicable  to  the  payment  of  the  testator's  debts  having 
been  applied  in  payment  of  this  charge,  to  which  purpose  it  was 
applicable  only  by  virtue  of  a  direction  in  the  will,  the  creditors, 
when  the  other  personal  estate  proved  insufiScient  for  payment  of 
debts,  were  of  course  entitled  to  have  that  sum  raised  out  of 
Bibury  ;  and  upon  a  bill  filed  for  that  purpose  it  was  raised  out  of 
Bibwry,  and  at  any  rate  a  considerable  portion  of  it  has  been 
applied  towards  payment  of  the  testator's  debts.  The  consequence 
is  that,  in  my  opinion,  this  condition  of  the  will — "  in  case  the  said 
sum  of  £10,000  shall  be  so  applied  in  exoneration  of  my  said 
settled  estate  at  Bibury  aforesaid  " — has  not  been  complied  with. 
This  is  not  at  all  a  technical  reading  of  the  will ;  it  is  really  looking 
at  the  substance;  for  it  is  quite  plain,  to  my  mind,  that  the  testator  . 
did  not  intend  that  any  part  of  the  £13,000  charged  on  the 
Devon  estate  should  be  charged  on  the  Bibwry  estate,  unless  the 
owners  of  the  Bibury  estate  got  the  full  benefit  of  having  the 
£10,000  due  to  the  Frys^  which  was  charged  on  the  Bibury  estate, 
satisfied  by  means  of  the  £10,000  due  from  Lord  Sherborne.  That 
did  not  take  place ;  and  I  am,  therefore,  of  opinion  that  the  dispo- 
sition in  favour  of  the  Devon  estate  never  came  into  operatioiL 

Solicitors :  Messrs.  Cajron^  Ddlton,  dt  HUehins;  Messrs.  Bloxam, 
Ellison,  dt  Bhxam. 
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L.  JJ.  In  re  BANK  OF  HINDUSTAN,  CfflNA,  AND  JAPAN. 

^^^  HARRISOITS  CASE. 

Company — Traimfer  of  Share* — Bargain  by  Directon — Conditumdl  Assent  to 

Transfer — Ouaranteefor  Payment  of  Calls, 

E,<,  a  shareholder  in  a  company,  being  desirons  of  getting  rid  of  his  sham, 
transferred  them  ont  and  out  for  a  nominal  consideration  to  his  clerk.  The 
directors,  who  had  power  to  refuse  to  register  transfers,  declined  to  register  the 
transfer  unless  H,  guaranteed  the  payment  of  a  call  which  they  were  about  to 
make,  and  also  (as  they  contended)  all  future  calls.  H,  accordingly  gave  the 
guarantee,  and  the  transfer  was  passed  and  the  transferee  registered  as  a 
shareholder.  H,  paid  the  call  when  made,  and  the  company  was  afterwards 
wound  up : — 

Hdd^  that  the  bargain  with  the  directors  wss  good,  and  the  transfer  valid ; 
and  that,  even  on  the  assumption  that  E,  had  guaranteed  all  future  calls,  he 
was  not  liable  to  be  placed  on  the  list  as  a  contributory. 

Decision  of  Stuart^  Y  .C,  reverBed. 

IHIS  was  an  appeal  from  ao  order  of  Vice-chancellor  Stuart 
made  in  the  winding  up  of  the  Bank  of  Eindustany  ChtnOy  and 
Japan,  Limited^  subBtituting  the  name  of  Mr.  Charles  Harrison  for 
the  name  of  Mr.  0.  J.  Johnson  on  the  list  of  oontributories  in  respect 
of  640  shares. 

The  22nd  clause  of  the  articles  of  association  was  as  follows : 
**  The  company  may  decline  to  register  any  transfer  of  shares  while 
the  shareholder  making  the  same  is,  either  alone  or  jointly  with 
any  other  person,  indebted  to  the  company  on  any  account  what- 
soever, or  unless  the  transferee  is  approved  by  the  board." 

In  the  month  of  September,  1866,  Mr.  G.  Harrison  was  the 
holder  of  640  shares  of  £100  each,  on  which  £25  per  share  had 
been  paid  up.  Being  the  owner  of  considerable  leasehold  property 
in  Middlesex,  he  was  afraid  that  if  at  any  time  a  winding-up  order 
was  obtained  against  the  company  it  might  be  registered  as  alis 
pendens,  and  affect  his  estate.  He  accordingly  made  up  his  mind 
to  part  with  his  shares,  but  delayed  doing  so  for  a  time  in  conse- 
quence of  the  representations  of  Mr.  W.  Harrison,  his  brother,  who 
was  a  director  and  large  shareholder  in  the  bank.  Ultimately, 
however,  in  September,  1866,  Mr.  C.  Harrison  transferred  his  shares 
to  Mr.  C,  J.  Johnson,  who  was  a  clerk  in  his  employment,  for  a 


yOL.  VL]  OHANOERY  APPEALS.  287 

nominal  consideration.    The  account  giyen  by  Mr.  C  Harrisan,  in      L.  Jj. 
his  affidavit,  of  the  transaction  was  as  follows : —  1871 

''  When  I  informed  the  said  C.  J.  Johman  theit  I  had  determined  Habbxbon's 
no  longer  to  retain  my  shares  in  the  Eindudan  Bank,  bat  rather  ^^ 
to  lose  the  whole  of  the  money  which  I  had  paid  for  the  same,  and 
that  I  shoold  wish  the  brokers  instructed  on  the  subject,  the  said 
C.J.Johnson,  being  fully  aware  of  all  the  reports  of  the  company,  and 
having  all  the  information  that  I  had  as  to  the  a£fairs  and  position 
of  the  bank,  asked  me  to  make  the  shares  over  to  him  instead  of 
selling  them  on  the  market,  and  at  his  request  X  assented  to  transfer 
them  to  him  and  leave  him  to  make  anything  he  could  by  t}iem.  I 
had  been  in  the  habit  of  making  the  said  0.  J,  Johnson  presents,  in 
addition  to  his  salary,  in  recognition  of  his  services.  At  the  time, 
and  throughout  the  said  month  of  September,  1866,  a  great  fluc- 
tuation in  the  price  of  the  shares  had  taken  place,  and  if  any  large 
number  of  shares  had  been  forced  on  the  market  it  was  probable 
that  very  small  prices,  if  anything,  would  be  obtained  for  the  same  ; 
and  that  I,  if  I  sold,  would,  according  to  the  then  established 
practice  of  the  Stock  Exchange,  have  been  called  upon  to  pay  a 
premium,  or  sum  of  money,  for  a  guarantee  on  the  part  of  the 
transferee  to  register  the  same,  and  without  such  a  guarantee  I 
would  not  have  sold  my  said  shares,  and  therefore  I  yielded  to  the 
said  C.  J.  Johnsons  proposal  and  request,  and  consented  to  transfer 
the  same  to  him  without  any  or  only  a  nominal  consideration,  and 
to  give  him  the  same  as  his  own  absolute  property." 

He  also  stated  that  he  was  informed  by  his  brother  that  the 
directors  were  contemplating  another  call,  and  that  they  would 
probably  refuse  to  register  the  transfer  until  that  call  was  paid, 
and  that  he  accordingly  gave  his  brother  authority  to  give  the 
directors  his  guarantee  in  such  way  as  he  might  think  best  for  the 
payment  by  0.  J.  Johnson  of  the  pending  call. 

The  transfer  was  left  for  registration  on  the  4th  of  October,  and 
was  passed  by  the  directors,  after  some  discussion,  on  the  8th  of 
of  October.  Mr.  0.  Harrison  stated  that  the  transfer  to  Johnson 
was  absolute  and  unreserved,  and  that  Johnson  was  not  either 
expressly  or  impliedly  a  trustee  for  him ;  and  that,  with  the  excep- 
tion of  the  payment  of  the  then  pending  call,  he  never,  either  as 
between  himself  and  the  company,  or  any  director  thereof,  or  as 
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L.  JJ.  between  himself  and  John8on,  agreed  to  become  liable  to  pay  any 
1871  further  sum  in  respect  of  the  shares,  or  in  any  manner  to  indemnify 
Uj^uaaoH^s  ^^  secure  Johnson  against  any  further  claims  or  calls  which  might 
^^"'       be  made  on  the  shares. 

This  statement  was  corroborated  by  Mr.  W.  Harrison,  who 
stated  that  he  read  to  the  board  a  letter  from  his  brother,  in 
which  he  gave  his  reasons  for  wishing  to  part  with  his  shares, 
and  stated  that  he  intended  to  give  them  to  his  confidential  man  of 
business,  and  leave  him  to  make  what  use  he  could  of  them,  but 
no  mention  was  made  in  the  letter  of  any  guarantee  for  payment 
of  the  pending  or  any  other  calL 

Three  of  the  directors,  however,  filed  an  affidavit  stating  that 
the  guarantee  given  by  Mr.  0.  Harrison,  through  his  brother, 
extended  to  all  future  calls.    Tliey  said  as  follows : — 

^'  At  the  date  of  the  lodging  of  the  transfer  the  affairs  of  the 
bank  were  in  that  condition  that  it  was  the  conviction  of  the 
directors  that,  unless  there  was  considerable  improvement,  calls 
would  be  inevitable,  although  they  then  considered  that  it  might 
not  be  necessary  to  wind  up  the  bank.  The  directors,  therefore, 
at  first  objected  to  pass  the  transfer,  believing  that  the  calls  could 
be  well  met  by  Mr.  G.  Harrison,  while  his  clerk,  Mr.  C.  J.  Johnson, 
might  be  wholly  unable  to  do  so.  The  question  of  the  transfer 
was  again,  on  more  than  one  occasion,  brought  before  the  board 
by  Mr.  W.  Harrison,  the  brother  of  the  said  C.  Harrison,  who 
urged  his  co-directors  to  pass  the  transfer,  and  alleged  that  the 
reason  his  brother  was  desirous  of  having  his  name  removed  from 
the  register  of  the* bank  was  not  that  he  desired  to  evade  the 
liability  upon  the  shares,  but  that,  being  a  large  owner  of  house 
property  in  and  around  London,  the  fact  of  his  large  liability 
in  the  bank  becoming  known  might  prejudice  his  dealings  with 
that  property.  And  the  said  W.  Harrison  stated,  and,  as  he  be- 
lieved, with  the  authority  of  the  said  C.  Harrison,  that  if  the 
transfers  were  passed  his  brother,  the  said  C.  Harrison,  would 
hold  himself  responsible  for  all  calls  in  respect  of  such  shares  to 
the  same  extent  as  if  the  shares  still  remained  in  his  name ;  and 
the  said  TT.  Harrison  also  stated  that  his  said  brother  would,  if 
required,  give  an  undertaking  in  writing  to  such  effect  And  we 
say  that  it  was  upon  this  undertaking  that  we  consented  to  the 
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transfer  of  the  shares  from  the  said  C.  Harrison  to  the  name  of      L.  J  J. 
the  said  C.  J.  Johnson  being  passed,  and  that  we  verily  believe       1S71 
that  the  said  0,  J.  Johnson  has  no  real  interest  whatever  in  the   habrison's 
said  shares,  but  was,  and  is,  only  the  nominee  and  trustee  of  the 
said  0.  Sarrison  in  accepting  the  said  transfer,  and  holding  the 
said  shares."    It  appeared  from  the  evidence  that  the  shares  were 
at  the  time  selling  in  the  market  at  prices  varying  from  £I  to  £3. 

Shortly  afterwards  a  call  of  £3  on  each  share  was  declared, 
which  was  duly  paid  by  Mr.  C.  Harrison  on  the  640  shares  in 
accordance  with  his  guarantee. 

In  November,  1866,  the  shareholders  passed  resolutions  for  a 
voluntary  winding-up,  which  was  ordered  to  be  continued  under 
supervisio;i  on  the  21st  of  December  following. 

Mr.  Johnson  was  placed  on  the  list  of  contributories,  but  as  he 
did  not  pay  the  calls  made  on  him  the  liquidator  applied  to  the 
Yice-Chancellor  to  rectify  the  register  and  the  list  of  contributories 
by  inserting  the  name  of  Mr.  C  Harrison  in  the  place  of  Mr.  Johnson, 
The  Yice-Chancellor  granted  the  application  (1) ;  from  this  decision 
Mr.  Harrison  appealed. 


Sir  Boundett  Paimer,  Q.C.,  Mr.  Jessd,  Q.C.,  and  Mr.  EveriU,  for 
the  Appellant : — 

The  ground  upon  which  the  Yice-Chancellor  granted  the  appli- 


(1)  1870.  Dec  7. 

Sm  Jomv  Stttabt,  V.C,  after  diflcnss- 
ing  the  evidence,  continued : — 

The  evidence  of  the  three  directors 
18  80  perfectly  clear,  and  ao  consistent 
with  what  would  appear  to  have  been 
their  duty,  and  so  consistent  with  what 
was  expressed  in  the  letter  which  was 
read  to  the  meeting,  that  I  can  come 
to  no  other  conclusion  than  that  the 
transfer  was  sanctioned  upon  the  un- 
derstanding that  Mr.  Charles  Harrison 
would  be  liable  to  future  calls. 

It  is  needless  to  observe  this,  that 
both  parties  are  agreed  that  this  was  a 
transfer  upon  terms,  that  there  was  a 
special  agreement,  and  for  the  validity 
of  every  agreement  it  is  necessary  that 


both  parties  should  distinctly  under- 
stand the  same  thing.  It  is  perfectly 
clear  here  what  the  directors  under- 
stood, and  if  there  was  a  misunder- 
standing at  all,  there  could  be  no 
sanction  of  the  transfer,  and  the  trans- 
fer could  not  be  a  valid  transfer.  But 
the  evidence  of  these  gentlemen  satisfies 
me  that  they  have  stated  the  truth, 
and  therefore  there  must  be  an  order 
that  Mr.  Charlea  Harriaon  do  pay  the 
call  which  has  been  made.  I  think 
that  that  is  the  only  order  you  want 

After  some  discussion,  the  order  was 
made,  at  the  instance  of  the  counsel  for 
the  liquidator,  not  for  payment  of  the 
calls,  but  to  substitute  Mr.  C.  Harri- 
ion'i  name  for  Mr.  C,  J,  Johnson's. 
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L.  JJ.      cation  was,  not  that  the  transfer  was  not  an  out-and-out  transfer, 

1871        but  that  the  consent  of  the  directors  was  given  upon  the  condition 

Habbi8ox'8  ^^^^  Earrisan  should  guarantee  the  payment  of  the  calls.   We  say 

2^*       that  the  condition  was  performed,  for  that  the  guarantee  only 

applied  to  the  then  pending  call.    But  eyen  if  the  liquidator  is 

right  in  his  view  of  the  guarantee,  that  is  no  reason  for  removing 

JohnsofCs  name.    Johnson  was,  and  must  remain,  a  shareholder, 

and  is  primarily  liable  to  the  calls.     The  liquidator  must  take 

some  other  proceeding  against  Marrison  to  enforce  his  rights,  if  he 

has  any,  under  the  guarantee.     The  directors  might  have  refused 

their  consent  if  they  had  pleased ;  but  as  they  did  not  do  so  the 

transfer  was  complete,  and  could  not  at  the  time,  nor  can  it  now, 

be  impeached. 

Mr.  Greene,  Q.C.,  and  Mr.  Eiggine^  for  the  liquidator : — 

The  agreement  with  the  directors  was,  that  EarriMn  should  be 
liable  for  all  the  calls,  not  as  surety  merely,  but  primarily.  This 
was  a  bargain  which  the  directors  had  no  power  to  make.  Directors 
cannot  put  a  man  on  the  register  on  condition  that  he  shall  not  be 
b'able  for  the  calls,  but  that  the  calls  shall  be  paid  by  some  one 
else :  E»  parte  Kintrea  (1) ;  Bichmond  and  Painter's  Case  (2) ; 
Stewart's  Case  (3) ;  Ex  parte  Eatton  (4) ;  Anderstm's  Case  (5). 
Therefore  the  transfer  was  invalid,  and  might  have  been  set  aside 
immediately  after  it  had  been  made.  And  even  if  the  transfer 
was  good  at  the  time,  it  ought  to  be  now  set  aside,  for  Earrison  has 
not  performed  his  part  of  the  contract. 

Mr.  Waller,  for  Johnson,  took  no  part  in  the  argument. 

Sib  W.  M.  James,  L.J. : — 

In  this  case  the  only  point  before  us  is  that  which  is  involved 
in  this  summons,  and  the  summons  is  confined  to  simply  asking 
that  Earrison's  name  should  be  substituted  for  Johnson's.  I  do 
not  mean  to  express  any  opinion  whatever  as  to  whether  Earrison 
may  or  may  not  be  liable  in  any  manner  to  pay  any  sum  of  money 

(1)  Law  Rep.  5  Ch.  95.  (3)  Law  Rep.  1  Ch.  611. 

(2)  4  K.  &  J.  305.  (4)  31  L.  J.  (Ch.)  340. 

(5)  Law  Rep.  8  £q.  509. 
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or  to  contribute  in  any  manner  to  the  assets  of  the  company  upon       L.  JJ. 
any  other  ground,  or  in  any  other  character.     The  simple  question        1871 
to  be  determined  upon  the  summons  was  and  is,  whether  the  name    harbooh's 
of  Johnson  was  placed  upon  the  register  under  such  circumstances       ^^"- 
that  Johnson  himself,  or  the  company,  or  any  shareholder  in  the 
^company,  had  a  right  the  day  after  it  was  so  placed  there  to  have 
it  removed  upon  the  ground  that  it  was  placed  there  improperly 
and  erroneously  through  mistake  or  fraud  of  any  kind. 

Now  it  is  not  contended  that  there  is  in  this  case  any  evidence 
whatever  to  induce  the  Court  to  doubt  the  plain  positive  state- 
ments on  oath  of  both  Johnson  and  Harrison^  that  the  transfer 
that  was  made  by  Harrison  to  Johnson  was  an  out  and  out  transfer 
intended  to  be  at  the  risk  of  Johnson^  and  for  the  benefit  of 
Johnson^  if  benefit  there  should  be.  I  say  this,  of  course,  subject 
to  what  took  place  at  the  meeting  of  the  directors.  So  we  have 
a  transfer  without  anything  whatever  that  would  impeach  that 
transfer  according  to  those  cases,  which  have  been  numerous  in 
this  Court,  of  contrivances  and  tricks  of  persons,  who  have  put  one 
man  on  when  another  was  intended  to  be  the  real  owner,  for  the 
simple  purpose  of  enabling  the  real  owner  to  escape  his  liability. 

Supposing,  therefore,  nothing  had  been  said  to  the  directors,  if 
the  directors  had  not  made  any  objection,  if  the  transfer  had  been 
simply  taken  to  the  company's  o£Sce,  and  there  accepted  and 
registered,  there  does  not  appear  to  me  to  be  anything  in  the 
case  on  the  ground  of  which  the  transfer  could  afterwards  have 
been  got  rid  of,  on  the  principles  of  Ex  parte  Kintrea  (1),  or  any 
other  of  the  cases  to  which  we  have  been  referred. 

Then  does  it  make  any  difference  that  Harrison  tells  the 
directors  his  motive  for  parting  with  the  shares  ?  He  had  a  right 
to  sell  the  shares  on  the  Stock  Exchange.  He  had  been  pressed 
by  one  of  the  directors,  his  brother,  not  to  part  for  a  time  with 
such  a  large  number  of  shares ;  which,  as  any  one  can  conceive, 
would  in  all  probability  have  been  very  prejudicial  to  a  company 
which  was  on  the  point  of  making  a  very  large  call.  He  makes  a 
communication  to  his  brother,  who  communicates  it  to  the  directors, 
that  he  does  not  like  to  be  under  the  liability  for  this  large 
number  of  sliares;  being  apprehensive,  as  it  appears,  that  if  a 

(1)  Law  Bap.  6  Gh.  95. 
Vol.  VL  2  A  1 
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L.  J  J.       winding-up  order  were  made  it  would  be  equiralent  to  a  Zts  penderUf. 

1871        and  that  it  might  prejudice  him  in  his  dealings  with  his  leasehold 

Habbisok's   property.    Therefore  he  says :  "  I  will  not  sell  them  all  upon  the 

^^-       market  at  once,  but  as  I  wish  to  get  rid  of  them  I  will  give  them 

to  my  clerk."    They  object  to  this,  and  say :  "  We  have  power  to 

refuse  to  register  the  transfer,  and  we  shall  do  so  unless  you  bind 

yourself  to  secure  us  the  calls,  as  we  are  not  quite  satisfied  of  the 

solvency  of  your  clerk." 

The  great  contest  in  the  Court  below  was,  whether  Bdrrison 
undertook  to  pay  all  future  calls  or  the  first  call  only ;  but  in  this 
Court  the  argument  has  been  principally  upon  the  power  of  the 
directors  to  make  such  a  bargain  with  Harrison. 

The  case  put  is  this:  The  directors  refuse  to  consent  to  the 
transfer  unless  he  makes  this  bargain  with  them.  The  bargain  is 
made,  and  the  transfer  is  accordingly  passed,  I  am  at  a  loss  to 
see,  if  that  was  done  iond  fide  by  the  directors,  how  it  is  possible 
to  say  that  it  was  uUra  vires,  or  that,  being  intra  vires,  it  was  in 
any  way  a  breach  of  duty  or  a  breach  of  trust  on  the  part  of  the 
directors  which  can  afiect  Mr.  Harrison  as  an  accomplice  in  that 
breach  of  trust.  They  were  acting  on  behalf  of  the  company 
dealing  with  Harrison,  not  for  the  purpose  of  benefiting  him,  bat 
of  imposing  terms  upon  him.  It  seems  to  me  to  be  a  reasonable 
transaction.  Possibly  one  might  doubt  the  expediency  of  it  as  a 
matter  of  management ;  but  as  a  matter  of  power  which  might 
honestly  be  exercised  in  that  way  so  as  not  to  fix  a  person  dealing 
with  them  as  an  accomplice  in  a  breach  of  trust,  I  cannot  entertain 
a  doubt.  It  was  the  result  of  a  Iond  fide  bargain  by  which  a  bond 
fide  transferee — not  a  mere  name,  but  a  man  who  intended  to  be 
the  owner  of  the  shares — was  put  upon  the  register. 

I  cannot,  therefore,  see  any  ground  whatever  upon  which  on  the 
next  day  Johnson  could  have  been  removed  fix)m  the  register  and 
Harrison  replaced ;  and  if  it  could  not  have  been  done  on  the  next 
day,  what  is  there  that  entitles  the  company  to  do  it  now?  They 
say :  ^  You  have  broken  your  bargain.  It  is  very  true  you  did,  in 
pursuance  of  the  bargain,  pay  one  call " — and  I  think  that  after 
such  part  performance  it  would  be  very  diifficult  for  the  company 
to  question  the  agreement  afterwards — ^^but  you  have  refused  to 
comply  with  the  other  part  of  it — ^that  is,  to  pay  the  subsequent 
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call,  which  Johnson  is  unable  to  pay."  But  you  cannot  revoke  a  L.  JJ. 
conveyance  or  destroy  a  transfer  of  property  which  has  been  made  1871 
upon  a  bai^ain  because  the  bargain  is  afterwards  broken.  The  habbison's 
bargain  which  is  broken  must  be  the  subject  of  a  distinct  and  ^^ 
independent  remedy,  and  you  cannot  treat  the  conveyance  as  if  it 
had  never  been  executed.  I  am  of  opinion  that  the  Vice-chancellor 
was  quite  right  in  his  view  of  the  transaction^  that  the  bargain  was, 
that  Johnson! B  name  should  be  put  upon  the  register,  and  that 
Sarrison  should  remain  liable  as  well  as  Johnson,  The  Vice- 
Chancellor  at  first  proposed,  upon  that  view  of  the  case,  to  make  a 
substantive  order  upon  Hcmrison  to  pay,  because  the  real  share- 
holder was  unable  to  pay.  Mr.  OreenSj  it  appears  to  me,  was  well 
advised  in  declining  to  take  that  order.  I  do  not  think  any  such 
order  could  have  been  made  on  this  summons.  But  it  does  not 
follow  that,  because  the  Court  could  not  have  made  such  an  order 
upon  this  summons,  the  present  order  is  correct.  Hanrison*s 
liability,  whatever  it  was,  was  a  liability  under  a  totally  distinct 
contract,  which  contract  may  be  enforced,  if  it  can  be  enforced  at 
all — with  which  we  have  nothing  to  do  now — in  some  other  manner 
than  that  which  would  be  involved  in  treating  the  transfer  as  void, 
and  substituting  HarrisorCs  name  for  Johnson^s  name  on  the  list  of 
shareholders. 

Sir  G.  Mellish,  L  J. : — 

I  am  of  the  same  opinion.  The  sole  question  on  this  summons 
is,  whether  the  transfer  from  Barrison  to  Johnson  was  or  not  a 
valid  transfer.  Now,  if  the  transfer  from  Harrison  to  Johnson 
had  not  been  a  "bona  fide  transfer  of  the  shares — that  is  to  say,  if 
Johnson  had  been  intended  to  be  a  mere  trustee  of  the  shares  for 
Sarrison^  and  Harrison  was  to  remain  the  owner — ^it  might  have 
been  a  question  whether,  under  some  of  the  authorities,  the  transfer 
being  made  for  the  purpose  of  avoiding  liability,  Harrison  might 
not  have  been  placed  upon  the  list  On  that  I  give  no  opinion  at 
all ;  but  it  appears  to  me  clear  upon  the  evidence  that  this  was  a 
"bond  fide  transfer  in  this  sense :  that  it  was  intended,  as  between 
Harrison  and  Johnson,  that  Harrison  should  cease  to  be  the  owner, 
and  that  Johnson  should  become  the  owner  of  the  shares.  It  is 
said,  indeed,  that  it  was  a  mere  gift.    Well,  in  this  sense  it  was  a 
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L.  JJ.  mere  gift,  that  no  price  was  paid  either  by  Sarrison  to  Johnson, 
1871  or  by  Johnson  to  Earrison ;  bat  then  the  real  fact  is  that,  looking 
Ha^ison's  ^^  ^^^  large  number  of  shares,  and  the  nominal  price  at  which  the 
2f^  shares  were  quoted  in  the  market,  a  bargain  under  which  neither 
party  should  pay  anything  on  the  transfer  might  be  a  very  fair 
bargain ;  and  the  mere  fact  that  there  was  only  a  nominal  con- 
sideration in  the  transfer  does  not  prove  either  that  it  was  a  gift, 
or  that  it  was  one  from  which  you  are  to  infer  that  the  transferee 
was  a  trustee  for  the  transferor.  That  being  so,  Barrison  and 
Johnson — both  highly  respectable  men,  upon  whoso  honour  and 
truth  nobody  has  cast  any  suspicion — say  this  was  a  hond  fide 
transfer,  and  it  was  intended  that  Johnson  should  become  the 
owner.  I  can  quite  understand  that  Harrison,  having  this  objec- 
tion to  the  company  being  wound  up  whilst  he  was  a  shareholder, 
on  account  of  his  Middlesex  property,  might  be  willing  at  once  to 
transfer  them  at  nil ;  and,  at  the  same  time,  that  Johnson  might 
think  that  there  was  a  fair  chance  that  these  shares  would  come 
to  be  worth  something,  and  that  therefore  he  should  be  willing  to 
take  them  at  n%L 

If  this  had  been  all,  and  if  there  had  been  no  power  in  the 
directois  to  refuse  consent,  or  if  simply  on  application  they  had 
given  their  consent,  then  it  would  have  been  a  perfectly  ordinary 
transfer,  and  no  reason  could  have  been  suggested  why  it  should  be 
set  aside.  But  the  directors  do  make  an  objection.  They  are 
about  to  make  a  call,  and  being  told  of  all  the  circumstances,  and 
knowing  that  Johnson  is  only  Earrison^s  clerk,  they  object  to  the 
transfer,  and  then  a  negotiation  takes  place.  The  directors  are 
intrusted  with  this  power  of  dissenting  from  a  transfer ;  but  they 
must  do  it  on  reasonable  grounds,  because  the  shares  are  intended 
to  be  transferable,  and  they  ought  to  act  equally  between  the 
shareholders  who  wish  to  transfer  and  the  general  body  of  the 
shareholders.  I  cannot  see  what  objection  there  is  to  their  saying : 
^  We  have  some  doubt  about  this  man  to  whom  you  wish  to  transfer. 
If  you  wish  to  effect  the  transfer  immediately,  you  must  give  us 
some  security  either  respecting  the  call  which  we  are  now  about  to 
make,"  or,  possibly,  "  respecting  all  calls."  Whether  he  pledged 
himself  to  the  further  calls  or  not  is  in  dispute.  In  my  opinion, 
the  only  real  objection  any  one  can  make  to  the  conduct  of  these 
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directors  is  this :  that  if  they  had  acted  as  prudent  men  of  business       L.  JJ. 
they  would  have  put  the  contract  into  writing,  and  would  have  got        1871 
it  signed  before  the  transfer  was  made.    If  they  had  done  that,  I    Harrison's 
cannot  conceive  that  any  one  could  have  made  any  objection  to  the       ^^'- 
transaction.    They  did  not  do  it,  and  they  were  guilty  of  an  act  of 
carelessness ;  but  I  cannot  believe  it  to  be  tlie  law  that  if  a  person 
is  band  fide  bargaining  with  the  directors  of  a  company,  and  the 
directors  of  the  company  neglect  to  put  the  seal  of  the  company 
to  a  contract  which  ought  to  have  a  seal,  or  to  put  into  writing  a 
contract  which,  under  the  Siatute  of  Frauds,  should  be  in  writing, 
or  make  some  mistake  of  that  kind,  they  are  on  that  account  to  be 
charged  as  having  been  guilty  of  a  breach  of  trust,  and  the  person 
who  is  bargaining  with  them  to  be  held  liable  as  a  party  to  that 
breach  of  trust,  and  the  whole  transaction  to  be  set  aside.    It 
appears  to  me  that  it  would  be  a  very  dangerous  doctrine,  and  one 
which  would  disturb  the  ordinary  transactions  of  mankind  with 
companies  of  this  sort. 

Equally  with  the  Lord  Justice  I  wish  to  be  understood  as  giving 
no  opinion  at  all  whether  Harrison  is  liable  for  the  future  calls 
beyond  the  first ;  or,  if  he  is  so  liable,  how  that  liability  is  to  be 
enforced.  At  present  the  only  question  is,  whether  Johnson's 
name  ought  to  be  struck  out,  and  Harrison's  name  substituted.  I 
am  clearly  of  opinion  that  it  was  a  valid  transfer  from  Harrison  to 
Johnson;  that  Johnson  therefore  remains  the  existing  owner  of 
these  G40  shares,  and  the  only  proper  person  to  remain  upon  the 
list  as  the  contributory  in  Class  A.  in  respect  of  them. 

Solicitor  for  the  Appellant :  Mr.  H  B.  Seal. 

Solicitors  for  the  Company :  Messrs.  Ashurst,  Morris,  A  Co. 
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L.  jj.  In  re  CHUECH  ESTATE  CHARITY,  WANDSWORTH. 

,^^  Cftarily — Land  given  for  Support  of  a  Parish  Cliurch — Erection  of  new  Church — 
Jan.  23.  Division  of  Parish — Apportionment  of  Income  betiueen  old  and  new  Parities 
— 8  <fc  9  Vict.  c.  70,  «.  22. 

An  estate  bad  been  beld  from  time  immemorial  by  the  church  wardens  of  a 
parish  for  the  repairs  of  the  church,  and  the  rent  of  one  field  was  originally 
applied  to  the  repairs  of  the  church  clock.  In  1820  a  new  church  was  built, 
and  the  income  of  the  charity  was  carried  to  the  general  account  of  the  church- 
wardens, and  applied  in  aid  of  the  church-rates  for  both  churches.  In  1840 
the  parish  was  divided  under  an  Order  in  Council,  and  a  new  parish  carved 
out  of  it,  and  assigned  to  the  new  church.  Thenceforward  each  |jarish  had 
its  own  church-rate,  and  the  income  of  the  charity  was  applied  exclusively 
in  aid  of  the  rates  for  the  old  parish  church.  On  a  Petition  by  two  of  the 
inhabitants  of  the  new  parish  for  an  apportionment  of  the  charity  between 
the  two  parishes  under  8  &  9  Vict  c.  70,  s.  22 : — 

Mdd  (affirming  the  decision  of  the  Master  of  the  Rolls),  that  the  charity, 
being  for  the  support  of  the  fabric  of  a  particular  church,  could  not  be  appor- 
tioned. 

X  HIS  was  an  appeal  from  an  order  of  tlie  Master  of  the  Bollsy 
dismissing  a  Petition  presented  by  two  persons  resident  in  the  new 
parish  of  8t.  Anne's,  Wandsworth,  praying  for  the  apportionment, 
under  8  &  9  Vict.  c.  70,  s.  22,  of  certain  charity  property  known 
as  ''The  Church  estate,"  between  the  old  parish  of  All  Saints, 
Wandsworth,  and  the  parish  of  8t,  Anne's. 

It  appeared,  although  the  precise  terms  of  the  gift  could  not  be 
traced,  that  the  property  in  question  had  from  time  immemorial 
been  held  by  the  churchwardens  of  the  old  parish  of  AU  Saints, 
Wandsworth,  for  the  use  and  repairs  of  AU  Saints  Church,  which 
was  till  the  year  1820  the  only  church  in  the  parish.  One  field, 
called  the  **  Clock  Acre,'^  was  supposed  to  have  been  originally 
appropriated  to  the  repairs  of  the  church  clock,  though  of  late 
years  the  rent  had  been  otherwise  applied. 

In  the  year  1820  St.  Anne's  Church  was  built,  and  was  used  as 
a  chapel  of  ease  to  the  parish  church  of  AU  Saints. 

In  1846,  by  an  Order  in  Council,  made  under  58  Geo.  3,  c.  45, 
8.  16,  the  parish  of  Wandsworth  was  divided  for  ecclesiastical  pur- 
poses into  the  two  parishes  of  All  Saints  and  St.  Anne's.    From 
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1820  to  1846  the  maintenance  of  the  fabrics  of  the  two  churches 
was  kept  up  by  one  church-rate  levied  over  the  whole  parish^  and 
the  rents  of  •^The  Church  estate"  were  carried  to  the  general 
account  of  the  churchwardens  of  AU  Saints,  and  by  them  applied 
in  reduction  of  the  church-rate.  After  the  division,  in  1816,  each 
of  the  two  paiishes  made  its  own  church-rate,  and  the  church- 
wardens of  AU  Saifiis  applied  the  rents  of  '^  The  Church  estate  " 
towards  the  maintenance  of  that  church  only. 

Since  1846  two  other  district  churches  had  been  built  in  Wands- 
worth,  namely,  St,  JohrCs,  to  which  a  part  of  St.  Anne^s  parish, 
with  part  of  a  contiguous  parish,  had  been  assigned,  and  another 
church,  to  which  part  of  AU  Saints  parish  had  been  assigned. 

The  Petition  stated  that  the  parish  of  SL  Anne's  had  no  charity 
estates  of  its  own,  and  was  now  entirely  dependent  on  voluntary 
support  for  the  repairs  of  the  church. 

It  prayed  an  inquiry  whether  it  would  be  fit  and  proper  that  an 
apportionment  should  be  made  between  the  two  parishes  of  the 
said  endowment,  or  the  income  thereof,  under  8  &  9  Yict.  c.  70, 
8.  22  (1) ;  and,  if  it  should  be  so  found,  for  consequential  directions. 

The  Master  of  the  Bolls  having  dismissed  the  Petition,  the 
Petitioners  appealed  (2), 


L.JJ. 
1S71 


In  n 

Chubck 

Estate 

Charity, 

Wandswobth. 


(1)  B/  sect.  22  of  8  &  0  Vict,  c  70, 
it  is  provided,  that  where  a  separate 
parish  is  formed  out  of  any  parish  as 
therein  mentioned,  it  shall  be  lawful 
for  the  Court  of  Chancery,  on  the  peti- 
tion of  any  two  persons  resident  in 
such  parish,  to  apportion  between  tho 
remaining  part  of  such  parish  and  the 
distinct  and  separate  parish  o.r  district 
parish,  any  charitable  devises  or  gifts 
which  shall  have  been  made  or  gi^en 
to  or  for  the  use  of  any  such  parish,  or 
the  produce  thereof;  and  it  shall  also 
be  lawful  for  the  said  Court  of  Chancery 
to  apportion  between  the  remaining 
part  of  such  parish,  and  such  separate 
divisions  or  districts,  any  debts  or 
chaiges  which  may  have  been  before 
the  period  of  such  apportionment  con* 
tncted  or  charged  upon  the  credit  of 
any  church-rotes  in  such  parish* 


(2)  1870.  July  26. 

LoBD  EoMiLLY,  M.H.,  after  stating 
the  facts,  continued : — 

It  is  a  fair  inference  to  be  drawn 
from  the  facts,  that  this  property  was 
devoted  to  the  church  of  WantUworth 
at  a  time  when  the  parish  of  Wand&' 
worth  had  one  church,  and  one  only, 
and  that  it  bad  always  been  so  applied. 
It  is  a  very  material  circumstance  that 
a  part  of  the  estate  is  called  the  "  Clock 
Acre^  and  is  supposed  to  have  been 
originally  applied  to  the  repair  of  the 
clock,  although  it  has  been  diverted  to 
another  purpose  since.  Is  it  within 
the  limits  of  proper  and  legal  juris- 
diction  to  divert  a  charity  given  for  the 
mere  support  of  a  clock,  and  nothing 
else,  in  a  particular  place,  to  other  pur- 
poses, or  to  allow  other  purposes  to 
participate  in  it,  unless  there  is  more 
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L.  JJ.  Mr.  C.  W.  Upton  (Mr.  JosJiua  Williams,  Q.C.,  with  him),  for 

1871       the  Appellants : — 

We  contend  that  this  was  a  charitable  gift  for  the  use  of  the 
whole  original  parish,  within  the  meaning  of  8  &  9  Vict.  c.  70, 
W^MwoDffu.  ®-  22.  There  is  nothing  to  shew  what  were  the  terms  of  the  original 
gift ;  the  only  evidence  is  the  user,  and  that  shews  that  the  income 
has  been  applied  in  reduction  of  the  church-rates,  which  is  in  effect 
a  benefit  to  the  whole  parish.  The  gift  would  be  supported  as  a 
good  charitable  gift  because  it  was  for  the  use  of  the  parish. 


In  re 
Church 

Estate 

CUABITY, 


than  is  required  for  that  purpose? — 
when  the  doctrine  oicy^prh  might  arise, 
which,  however,  is  not  the  case  here. 
My  opinion  is,  that  a  charity  given  in 
that  way  is  specifically  appropriated  to 
that  purpose,  and  is  properly  applicable 
to  the  purpose  for  which  it  is  given, 
namely,  the  repair  of  the  clock. 

I  am  unable  to  see  any  distinction 
between  that  special  purpose  and  a 
charity  for  the  repairs  of  the  fabric  of 
the  church.  Supposing  a  donor  were 
to  say,  *'  I  give  £100  for  the  purpose  of 
keeping  in  repair  the  fabric  of  All 
Saints  Churchy  in  the  parish  of  Wand^" 
worthy  for  the  benefit  of  the  inhabitants, 
and  in  reduction  of  the  church-rates," 
would  it  be  a  fair  thing  to  say,  that  be- 
cause an  Act  of  Parliament  is  passed 
afterwards,  which  divides  the  parish  of 
Wandsworth  into  two,  this  gift  should 
be  claimed  and  given  in  support  of 
another  church,  when  it  has  been  de- 
voted to  the  support  of  the  fabric  of 
that  particular  church  ? 

The  question  depends  upon  the  ori- 
ginal foundation,  but  the  burden  of 
proof  lies  on  the  Petitioners  to  shew 
that  it  ought  to  be  applied  in  a  difiierent 
manner.  The  constant  application  of 
the  property  for  the  purposes  of  All 
SaintB  Church  would  seem  to  lead  one 
to  the  conclusion  that  it  was  given 
specifically  for  the  support  of  that  par- 
ticular chiuch,  which  is  confirmed  by 
the  observation  I  have  made  abput  thq 


**  Clock  Acre;^*  and  I  am  unable  to 
draw  any  distinction  between  the  one 
and  the  other. 

The  property  has  continued  to  be  ap- 
plied for  the  purposes  of  this  church, 
except  that  for  twenty-six  years— from 
1820  to  1846 — part  of  the  income  was 
applied  to  the  repair  of  St,  Anne's 
Church,  But  the  question  did  not  then 
arise,  because  the  church-rate  levied 
over  the  whole,  parish  was  applied  to 
the  support  of  the  one  church  just  as 
much  as  the  other.  If  St.  Anne's 
Church  is  now  entitled,  what  is  there 
to  prevent  the  other  two  churches  from 
claiming  a  right  to  participate  also? 
and  so,  toties  quoties,  as  often  as,  from 
the  increase  of  the  population,  and  the 
necessity  of  providing  church  accommo- 
dation in  every  populous  district,  it 
becomes  advisable  to  create  new  ecclesi- 
astical districts  from  time  to  time. 

My  opinion  is,  that  this  property  was 
devoted  to  the  purposes  of  All  Saints 
Church  alone,  and  that  it  is  the  reason- 
able presumption  that  it  was  specifically 
given  for  that  purpose.  Accordingly,  I 
am  of  opinion  that  no  case  is  made  out 
for  taking  away  part  of  the  income  from 
the  parish  and  dividing  it  with  another. 
I  have  considered  this  case  carefully, 
and  looked  a  good  deal  into  it.  1  think 
the  burden  of  proof  is  on  the  Petitioners, 
and  they  have  failed.  Accordingly,  I 
shall  dismiss  the  Petition,  but,  as  no 
costs  are  asked  for,  without  costs. 
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[The  Lord  Justice  Mbllish  :— Would  it  not  equally  be  sup-       L.  JJ. 
ported  if  it  were  given  to  a  dissenting  clmpel  for  the  benefit  of  those        I87i 
who  worship  there  ?]  ^^ 

Only  those  who  go  to  the  church  would, get  the  benefit  of  the      estatb 
repairs  directly,  but  all  the  parishioners  would  receive  a  benefit  in  ^fjJJfgwoRTii. 

the  reduction  of  the  church-rates.     There  are  only  two  reported        

cases  on  the  Act :  In  re  West  Ham  Charities  (1),  and  Eo^ parte  InGum- 
bent  o/Bromptan  {2),  which  were  both  cases  of  gifts  for  the  use  of  the 
poor.  The  former  case  only  decided  that  the  exercise  by  the  C!ourt 
of  the  power  of  apportionment  is  discretionary.  The  case  of  AUomey- 
General  v.  Love  (3),  which  the  Bespondents  will  rely  upon,  is 
distinguishable,  for  it  was  not  a  case  under  the  Act. 

[The  Lord  Justice  James  : — At  Common  Law,  parishioners  are 
not  bound  to  rebuild  a  church  which  has  fallen  down  ;  but  might 
they  not  rebuild  the  church  by  means  of  this  charitable  fund  ?] 

Mr.  Lindley  (Mr.  JesBel^  Q C,  with  him),  for  the  churchwardens 
of  AU  Saints : — 

This  charity  does  not  come  within  the  terms  of  sect.  22  of  tho 
Act,  and  if  it  does  the  Court  has  a  discretion  as  to  exercising  the 
power  of  apportionment,  and  it  is  not  a  fit  case  for  its  exercise. 
The  fund  might  be  applied  to  purposes  not  within  the  scope  of  a 
church-rate,  such  as  the  decoration  of  the  church,  or  the  placing  in 
it  a  stained-glass  window.  It  would  have  been  a  breach  of  trust  to 
repair  St.  Anne's  Church  by  means  of  this  fund.  From  the  judg- 
ment of  Vice-Chancellor  Parker,  in  Ex  parte  Inctmibent  of 
Brompton  (4),  it  is  clear  that  he  was  of  opinion  that  a  charity  for 
a  specific  object,  such  as  the  repair  of  a  particular  church,  would 
not  be  apportionable.  The  case  is  governed  by  Attomey-Qeneral 
V.  Lovey  a  decision  indeed  of  the  same  Judge  from  whom  the 
present  appeal  is  brought,  but  which  has  been  acquiesced  in, 

Mr.  Upton,  in  reply. 

Sir  W.  M.  James,  L.J. : — 

I  am  of  opinion  that  the  decision  of  the  Master  of  the  Bolls  gives 
the  correct  interpretation  to  this  statute.    The  question  was  very 

(1)  2  Do  6.  &  Sm.  218.  (3)  28  Beav.  499. 

(2)  5  Ibid.  026,  (4)  5  De  Q.  &  Sm.  635. 
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L.  JJ.      properly  put,  in  the  argument  for  the  Appellant,  in  this  way :  was 

1871        the  charity  a  charity  substantially  for  the  benefit  of  the  parishioners 

"^g       qua  parishioners  or  not  ?  It  may  have  been  a  charity  which  enured 

Cnmcu     incidentally  for  the  benefit  of  the  ratepayers,  but  that  was  only  an 

Charity,    incidental  benefit,  which  might  result  in  yarious  ways  from  various 

' '  charities  within  the  parish.     The  charity  was  a  charity  for  the 

repair  of  this  particular  church,  and  it  appears  to  me  that  it  must  be 
considered  in  exactly  the  same  way  as  if  that  church  had  not  been  a 
parochial  church,  as  if  it  had  been  a  church  situate  in  some  extra- 
parochial  district,  as  if  it  had  been  a  church  in  partibus  infiddium^ 
established  as  a  missionary  church  for  the  purpose  of  converting 
heathens  or  infidels  to  the  Christian  religion ;  that  is  to  say,  as  if 
the  charity  had  been  for  the  advaucement  of  religion  through  the 
repairs  and  other  use  of  that  particular  church.  That  being  so,  it 
appears  to  me  that  it  would  have  been  a  breach  of  trust  to  have 
applied  the  funds  of  the  charity  in  any  other  manner  whatever  in 
ease  of  the  parishioners ;  for  if  they  could  have  been  applied  in 
ease  of  the  parishioners  qua  parishioners,  then  they  might  have 
been  applied  in  relief  of  the  poor-rates,  or  anything  else  to  which 
the  parishioners  were  liable. 

The  question  is,  is  this  a  thing  confined  to  that  particular 
church  ?  It  appears  to  me  that  it  is  confined  to  that  particular 
church,  for  I  do  not  know  what  other  limit  you  are  to  put 
upon  it.  If  a  dozen  chapels-of-ease  were  built,  each  of  them  might 
have  had  as  much  right  to  a  share  of  this  as  St  Anne's  had  at 
the  time  when  St,  Anne's  was  built ;  and  if  St  Annes  had  not  that 
right  at  the  time  it  was  built,  I  see  nothing  which  gave  it  that 
right,  because  of  the  subsequent  division  of  districts,  or  because]  of 
the  alteration  in  the  law  of  church-rates  afterwards.  At  the  time 
when  St  Anne's  was  built  it  was  not  repaired  out  of  the  church-rates 
at  all/  and  at  that  time  it  was  no  more  entitled  to  this  fond  than 
any  other  ecclesiastical  building  in  the  parish.  I  am  of  opinion 
that  this  is  not  a  gift  for  the  use  of  the  parish  within  the  meaning 
of  the  Act  of  Parliament.  The  Master  of  the  Bolls  decided  in  this 
case  as  he  had  decided  in  the  suit  of  Attarney-Oeneral  v.  Lave  (I), 
upon  an  information  filed,  which  raised  the  very  question  which 
seems  to  be  involved  in  this,  as  fully  as  it  is  raised  here ;  because 

(1)  23  Beav.  499. 
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if  the  contention  on  the  part  of  the  parishioners  is  right,  then  it      L.  JJ. 
involves  this  consequence — that  the  right  claimed  was  a  common        i87l 
right,  independently  of  the  provisions  of  the  particular  statute       j^^ 
which  gives  us  a  power  to  apportion.     The  Master  of  the  Bolls      ^^^^ 
decided  the  question  upon  an  information,  and  the  result  seems  to     Charity, 

have  been  acquiesced  in  by  the  Attorney-General,  and  the  Master        

of  the  Bolls  followed  that  decision  in  the  present  case.  It  appears 
to  me  that  he  was  right  both  in  that  decision  and  in  the  present  case. 
That  decision  is  of  great  weight  and  importance,  having  regard  to 
the  fact  that  the  Attorney-General,  who  is  the  guardian,  so  to 
speak,  of  these  charities,  has  acquiesced  in  it,  and  therefore  it  may 
be  said  to  have  passed  into  law.  But,  independently  of  that,  upon 
the  construction  alone  of  the  Act,  I  am  of  opinion  that  this  Court 
has  no  jurisdiction  to  make  any  apportionment  of  this  fund. 

Sib  G.  Mellish,  LJ.  :— 

I  am  of  the  same  opinion.  The  simple  question  is,  whether, 
according  to  the  true  construction  of  the  22nd  section  of  8  &  9  Vict. 
e.  70,  this  particular  charity  is  '*  a  charitable  devise,  bequest,  or 
gift  which  shall  have  been  made  or  given  to  or  for  the  use  of  any 
such  parish  ?"  Now,  I  am  clearly  of  opinion  that  this  section  does 
not  enable  the  Court  to  divert  any  charity  from  the  purpose  to 
which  by  the  foundation  of  the  charity  it  was  to  be  devoted  to 
some  other  purpose.  The  object  of  the  section  is  simply  this : 
that  if  the  whole  parish  was  entitled  to  the  charity,  if  the  part 
divided  was  as  much  entitled  to  it  as  the  original  part,  then  for 
convenience  the  Court  should  be  enabled  under  this  section  to 
apportion  the  charity. 

Therefore,  the  real  question  is  whether,  wholly  independently  of 
this  section,  this  was  a  charity  for  the  repair  of  this  particular 
church,  or  was  a  charity  for  the  repair  of  all  churches  that  might 
happen  to  be  built  in  the  parish  of  Wandstcorih,  or  at  any  rate  all 
churches  that  might  happen  to  be  built  and  be  repaired  out  of  the 
church-rates  of  the  parish  of  Wandstoorth  ?  I  am  very  clearly  of 
opinion  that  this  was  a  charity  for  the  repair  of  the  particular 
church  and  nothing  else,  and  that  we  should  be  diverting  the 
charitable  funds  from  their  proper  object  to  another  and  improper 
object  if  we  were  to  make  the  order  asked  by  this  Petition.    I 
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L.  JJ.  think  a  charity  of  this  kind,  as  Mr.  lAndley  has  shewn,  may  be 

1871  applied  to  objects  to  which  a  church-rate  could  not  be  applied  at 

^^^  ally  and  I  think  it  is  only  incidentally  that  it  happens,  from  the 

CuuBCH  repair  of  churches  being  provided  for  out  of  church-rates,  that  the 

CiiABiTY,  parishioners  get  some  benefit.    It  appears  to  me  that  the  real 

' '  object  of  the  charity  is  to  promote  religious  purposes  by  having 

this  particular  church  kept  in  good  repair* 

Solicitors  for  the  Appellants :  Messrs.  VaUance  &  Vadame. 
Solicitor  for  the  Bespondent :  Mr.  Michael. 


L.  JJ.  OREELL  V.  OEEELL. 

1871 

%^s^         Eledwn — Scotch  Heir —  Will — Devise  of  "  AU  my  Heal  Estate  situate  in  any  part 

Jan,  24.  qf  the  United  Kingdom  or  dsewhere.** 

A  testator  devised  "all  the  residue  of  my  real  estate  situate  in  any  part  of 
the  United  Kingdom  or  elsewhere."  The  testator  had  real  estate  in  Scotland 
as  well  as  England ; — 

Held  (reversing  the  decision  of  the  Vice-Chancellor  of  the  Duchy  of  Lan^ 
caster),  that  the  heir-at-law  taking  the  Scotch  lauds  by  descent  wos  put  to 
his  election. 

1  HIS  was  an  appeal  by  the  Plaintiflf  rom  a  decision  of  the  Court 
of  Chancery  for  the  Duchy  of  Lancaster. 

John  Orrell,  by  will  dated  the  15th  of  March,  1867,  devised  his 
residuary  real  and  personal  estate  in  the  following  words : — 

'*  And  as  to  all  the  rest,  residue,  and  remainder  of  my  real 
estate  situate  in  any  part  of  the  United, Kingdom  or  elsewhere,  and 
the  residue  of  my  personal  estate  of  what  nature  or  kind  whatso- 
ever, I  devise  and  bequeath  the  same  according  to  the  nature 
thereof  respectively  unto  and  to  the  use  of  the  said  John  Orrdl 
the  younger,  Joseph  Orrellj  and  John  EUams,  their  heirs,  executors, 
and  assigns,  upon  trust  to  sell  my  said  real  estate  and  so  much 
of  my  said  personal  estate  as  shall  be  of  a  saleable  nature."  The 
trusts  of  the  proceeds  were  for  the  benefit  of  the  testator's  two  sons, 
the  above-named  John  OrreU  and  Joseph  Orrellf  and  the  testator's 
daughter  and  her  children.  The  testator  empowered  his  trustees, 
hdtoie  sale,  to  exchange  any  part  of  his  residuary  real  estate  for 
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any  other  tenements  or  hereditaments  situate  in  Unffland,  WaleSj      L.  JJ. 
or  SeoUandy  and  he  also  gave  them  an  interim  power  of  purchasing       1871 
estates  in  England  or  WaJes^  not  mentioning  Scotland.  OneBix 

The  testator  died  on  the  31st  of  July,  1867,  seised  of  consi-     oiiMLL 
derable  real  estate  in  England  and  of  some  real  estate  in  Scotland.       — 
His  will  was  inoperative  to  pass  the  Scotch  estate,  which  accord- 
ingly descended  on  John  Orrell  the  son,  as  heir-at-law. 

The  bill  was  filed  by  Joseph  Orrell  for  the  execution  of  the  trusts 
of  the  will,  and  prayed  for  a  declaration  that  John  Orrell,  the  eldest 
son,  was  put  to  his  election  between  the  Scotch  estate  and  the 
benefits  given  to  him  by  the  will.  The  Vice-Chancellor  of  the 
Duchy  Court  decided  that  there  was  no  case  of  election. 

Sir  BoundeU  Palmer,  Q.C.,  and  Mr.  Jacison,  for  the  Appellants : — 

It  is  needless  to  go  through  the  cases  establishing  the  general 
rule,  for  they  are  collected,  and  their  result  correctly  given  in  Jar- 
man  on  W^ills  (1).  Mere  general  words,  however  extensive,  are  not 
sufficient,  but  no  case  lays  down  that  when  the  gift  is  not  a  gift  in 
mere  general  words,  the  ordinary  mles  of  construction  are  not  to 
be  applied  to  ascertain  what  the  testator  intended :  Campbell  v. 
Monro  (2).  Hero  the  words  "  in  any  part  of  the  United  Kingdom'' 
]X)int  with  sufficient  distinctness  to  lands  in  Scotland,  and  the  power 
of  exchange  shews  that  the  testator  had  Scotch  estates  in  his  mind. 
TheHusson  v.  Woodford  (3)  and  Churchman  v.  Ireland  (4)  are  in  our 
favour. 

Mr.  Cotton,  Q.C.,  and  Mr.  North,  for  John  Orrell,  in  support  of 
the  decree : — 

This  case  is  governed  by  two  familiar  rules :  Firat,  that  general 
words  will  not  be  held  to  apply  to  a  Scotch  estate  without  clear 
evidence  of  intention,  as  a  man  is  supposed  only  to  be  dealing  with 
what  he  can  dispose  of  by  the  instrument;  and  secondly,  in  constru- 
ing a  will,  we  are  not  on  slight  grounds  to  depart  from  the  prima 
facie  meaning  of  the  words.  It  is  not  enough  to  say  that  the  words 
are  wide  enough  to  include  lands  in  Scotland;  you  must  shew  that 
heheA ScoUand  in  his  mind.    He  mentions  it  elsewhere.    Why  not 

(1)  3rd  Ed.  p.  421.  (3)  13  Ves.  209. 

(2)  Goart  Bess.  Cases  (Dunlop,  Bell,  (4)  4  Sim.  520. 
aud  Murray),  vol.  15,  p.  310. 
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L.  JJ.       in  this  clause  ?    How  can  the  words  he  has  used  be  distinguished 
1871        from  such  an  expression  as  "  all  my  real  estate  whatsoever  and 
O^LL      wheresoever  ?" 

OnnEiL.         [The  Lord  Justice  Mellish  : — Is  not  the  principle  this,  that 
"""        there  must  be  a  specific  description  applicable  to  Scottandi] 

Allen  V.  Anderson  (1)  and  Maxwell  v.  Maxwell  (2)  shew  how  the 
principles  are  to  be  applied.  The  power  of  exchange  does  not 
shew  that  he  intended  his  will  to  operate  in  Scotland. 

[The  LoBD  Justice  James  : — It  must  lead  every  one  to  believe 
that  he  did.  The  only  question  is,  whether  it  enables  us  judicially 
to  say  that  he  did  ? 

The  Lord  Justice  Mellish  : — Suppose  a  man  having  no  real 
estate,  except  in  Scotland,  devises  "  all  my  real  estate  "  ?] 

The  case,  we  believe,  has  not  occurred,  but  we  submit  it  would 
not  raise  election. 

[They  also  referred  to  Johnson  v.  Telford  (3)  and  Eadewood  v. 
Pope  (4).] 

•    Mr,  Bardswell,  and  Mr.  0.  Leigh  Clare,  for  other  parties. 

Sir  W.  M.  James,  L.J.  :— 

In  this  case  a  testator,  who  was  seised  of  certain  landed  property 
in  Scotland  as  well  as  considerable  real  estate  in  England,  making 
a  will  in  England  with  such  legal  assistance  as  he  was  able  to 
obtain  in  England,  made  a  devise  as  follows  :  "  And  as  to  all  the 
rest,  residue,  and  remainder  of  my  real  estate  situate  in  any  part 
of  the  Untied  Kingdom  or  elsewhere,  and  the  residue  of  my  per- 
sonal estate  of  what  nature  or  kind  soever,  I  devise  and  bequeath 
the  same/'  &c. 

The  question  is,  whether  by  these  words  the  testator  has  ex- 
pressed an  intention  to  devise  the  Scotch  property  of  which  he 
was  seised. 

It  is  beyond  all  question  that,  by  the  law  of  Scotland,  as  it  stood 
at  the  time  when  this  will  was  made,  a  mere  testamentary  instru- 
ment was  not  sufficient  to  effect  a  posthumous  disposition  of  pro- 

(1)  5  Hare,  1G3.  (3)  1  Riiss.  &  My.  2i4. 

(2)  2  D.  M.  &  G.  705.  (4)  8  P.  Wms.  322. 


Orrei.l. 
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petty,  but  that  it  was  requisite  to  have  some  other  instrament  I*  JJ. 
inter  vivos  from  which  the  testamentary  instrument  might  derive  i87i 
its  effect.  Now  it  has  been  settled  in  more  than  one  case  that,  in  orrell 
construing  the  will  of  a  testator  entitled  to  Scotch  property,  the 
rule  (to  use  the  language  of  Lord  Justice  Knight  Bruce  in  Maxwell 
V.  Maxwdl  (1)  )  is,  "  that,  according  to  the  principles  or  rules  of  con- 
struction which  the  English  law  applies,  if  not  to  all  instruments, 
at  least  to  testamentary  instruments  liable  to  interpretation  as  the 
will  in  question  is,  according  to  its  principles  and  rules,  the 
generality,  the  mere  universality,  of  a  gift  of  property,  is  not  suffi- 
cient to  demonstrate  or  create  a  ground  of  inference  that  the 
giver  meant  it  to  extend  to  property  incapable,  though  his  own, 
of  being  given  by  the  particular  act."  Whether  that  rule  of 
law  would  be  laid  down  if  the  matter  had  now  to  be  considered  for 
the  first  time,  may  perhaps  (with  all  respect  to  the  high  autho- 
rities by  whom  it  has  been  laid  down)  be  open  to  some  doubt  It 
does  seem  somewhat  singular  to  require  from  a  testator  who  is 
making  his  will  in  a  country  with  legal  assistance  in  that  country, 
that  he  should  be  supposed  to  know  the  laws  of  all  countries  in 
which  he  may  by  chance  be  possessed  of  property ;  and  when  he  is 
expressing  in  his  will  his  intention  to  dispose  of  everything  he  has 
of  every  kind  whatsoever,  to  attribute  to  him  a  latent  intention 
not  to  dispose  of  property  which  the  law  of  some  particular  country 
or  place  in  which  that  property  is  situate  does  not  allow  to  be 
disposed  of  by  such  an  instrument 

From  the  rule  so  laid  down,  this  exception  has  been  established : 
that  if  the  testator  has  specifically  included  in  his  testamentary 
dispositions  property  not  capable  of  being  so  given,  he  must  be 
held  to  have  intended  to  dispose  of  it.  The  question,  therefore, 
as  it  seems  to  me,  resolves  itself  simply  into  the  construction  of 
the  few  words  which  I  have  read— does  this  will  specifically  men- 
tion property  in  SeoUand  f  I  am  of  opinion  that  ''  in  any  part " 
means  in  any  of  the  three  parts  into  which  the  United  Kingdom  is 
divided,  and  that  the  true  meaning  of  the  words  '^  situate  in  any 
part  of  the  United  Kingdom  or  elsewhere*'  is, ''  situate  in  England^ 
Ireland,  SoMand,  or  elsewhere/'  and  that  the  effect  of  the  claase 
JB  exactly  the  same  as  if  it  had  been  so  expressed.    Had  the  clause 

(1)  2  D.  M.  &  G.  713. 
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L.  JJ.      been  tlms  expressed,  it  is  scarcely  contended  that  the  testator's 

1S71       intention  to  dispose  of  property  in  Scotland  would  not  have  been 

OKBKLh     suflSciently  demonstrated.     Mr.  North  contended  that  we  must 

^  «•         introduce   the  words   "my  real  estate  deviseable  or  disposable 
Obuell.  ... 

by  this  particular  instrument"    To  iotroduce  these  words  into  a 

will,  which  in  substance  specifically  purports  to  dispose  of  Scotch 
estates^  would  make  the  reference  to  Scotland  simply  idle,  and 
would  be  inconsistent  with  authority  and  principle.  Kelying, 
therefore,  upon  those  words  alone,  with  all  respect  for  the  opinion 
of  the  learned  yice-Ghancellor  from  whom  this  appeal  comes,  I 
am  of  opinion  that  here  there  is  a  plain  demonstration  of  the 
intention  of  the  testator  to  pass  property  in  Scotland. 

The  other  parts  of  the  will  are  certainly  much  more  consistent 
with  this  view  of  the  testator's  intention  than  with  the  contrary 
view.  It  is  not  to  my  mind  necessary  to  call  them  in  aid ;  but 
if  there  had  been  nothing  else  in  the  will  to  support  the  Appel- 
lant's case,  I  am  disposed  to  think  I  might  have  found  in  the 
clause  of  sale  and  exchange  enough  to  induce  me  to  say  that  the 
testator's  intention  to  dispose  of  lands  in  Scotland  was  expressed 
with  sufficient  distinctness. 

SiB  G.  Mellish,  L  J. : — 

I  am  of  the  same  opinion.  In  construing  this  will,  as  in  con- 
struing all  other  wills,  we  are  entitled  to  take  into  consideration 
the  state  of  the  testator's  property  at  the  time  he  made  his  will. 
He  had  large  estates  in  England^  he  had  estates  in  Scotland^  and 
he  had  no  estate  either  in  Wales  or  in  Ireland,  and  being  in  that 
situation,  he  uses  these  words :  ^'  As  to  all  the  rest,  residue,  and 
remainder  of  my  real  estate  in  any  part  of  the  United  Kingdom  or 
elsewhere."    Then  he  proceeds  to  deyise  it. 

Now  these  are  not  the  common  and  ordinary  general  words 
which  you  would  find  in  any  will  or  that  anybody  would  be  likely 
to  use  as  a  common  form,  and  to  my  mind  it  is  clear  that  these 
words,  ''situate  in  any  part  of  the  United  Kingdomy'  whoever 
framed  them,  were  introduced  under  the  circumstances  under 
which  this  will  was  made,  for  the  express  purpose  of  including  the 
estates  in  Scotland;  and  that  being  so,  I  cannot  find  that  there 
is  any  rule  which  prevents  us  from  interpreting  them  as  I  feel 
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quite  confident  the  testator  himself  intended  that  they  should  be 
interpreted, 

MiKUTES : — ^Declare,  tbat  the  Defendant  John  Orrell,  the  heir-al-law  of  JoJin 
Orrell,  deceased,  the  testator  in  the  cause,  is  put  to  his  election  as  between  the 
devises  and  bequests  to  him  contained  in  the  will  of  the  testator,  and  the  said 
testator's  real  estate  situate  in  that  part  of  the  United  Kingdom  called  Scotland, 

Solicitors:  Messrs.  Burtotty  Yeates,  dt  Hart;  Messrs.  Chester  i& 
Urquhart. 


L.JJ. 

1871 


Oarell 
r. 

OimKLL. 


STANFORD  v.  ROBERTS. 

Tiae-deeds^Tenantfor  JJ/e-^Pending  Suit— Custody  of  Tiik-dcids. 

A  testator  devised  his  real  estate  in  strict  settlement,  giving  to  trustees  a 
power  of  sale  and  exchange,  to.be  exercised  with  the  consent  of  the  person 
entitled  in  possession,  if  of  full  age ;  and  he  bequeathed  his  residuary  person- 
alty to  the  trustees  upon  the  trusts  declared  concerning  the  moneys  to  arise 
from  sales  under  the  power.  Shortly  after  the  death  of  the  testator  a  decree 
was  made  at  the  suit  of  the  first  tenant  for  life,  then  an  infant,  for  the  execu- 
tion of  the  trusts  of  the  will.  Parts  of  the  estate  were  sold  under  the  power 
and  the  money  paid  into  Court,  and  a  large  fund  was  there  applicable  to  the 
purchase  of  real  estates.  After  the  tenant  for  life  came  of  age  inquiries  were 
directed  as  to  the  investment  of  part  of  the  funds  in  real  estate,  and  as  to 
the  propriety  of  applying  to  Parliament  for  a  private  estate  Act,  which  in- 
quiries were  still  being  prosecuted.  Shortly  after  this  the  tenant  for  life 
applied  to  the  Court,  that  the  trustees  might  be  ordered  to  deliver  to  her 
the  title-deeds  of  the  estates,  subject  to  the  limitations  of  the  will,  which 
application  was  refused  by  Sttuirt,  V.C. : — 

Held,  that,  as  a  suit  affecting  the  estates  was  being  prosecuted,  the  custody 
of  the  deeds  did  not  depend  on  the  question  who  had  the  legal  right  to  them, 
but  on  the  question  what  custody  was  most  convenient  for  the  purposes  of 
the  suit;  and  that  the  Court  of  Appeal  would  not  interfere  with  the  discretion 
of  the  Yicc-Chancellor  on  the  subject. 

1  HIS  was  a  motion  by  way  of  appeal  from  a  decision  of  Vice- 
Chancellor  Stuart,  who  had  refused  to  order  delivery  to  the  Appel- 
lants of  the  title-deeds  of  the  real  estate  of  the  testator  in  the 
cause. 

The  testator,  W.  Stanford,  by  will  dated  the  10th  of  December, 
1852,  appointed  Roberts,  Tanner,  and  K  Stanford,  executors  and 
trusteesi  and  gave  to  his  wife  a  yearly  rent-charge  of  £1000  for  he  r 
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L.  JJ.  life.  He  then  devised  all  his  real  estate  to  Smith  and  Williams  for 
^  1871  the  term  of  1000  years  upon  the  trusts  thereinafter  mentioned, 
Stakfobd    and  subject  thereto  to  the  use  of  his  sons  and  their*  children  in 

R0BEUT8.     s^ict  settlement,  with  remainder  to  the  use  of  his  daughter,  the 

Plaintiff,  for  life,  without  impeachment  of  waste,  with  remainder  to 

her  first  and  other  sons  successively  in  tail  male,  with  divers  re- 
mainders over.  The  trusts  of  the  term  of  1000  years  were  declared 
to  be  to  secure  the  rent-charge  of  £1000,  to  provide  for  the  repairs 
of  his  mansion-house  during  his  wife's  occupation  of  it,  and  to  pro- 
vide  portions  for  the  testator's  younger  children.  The  testator 
gave  to  Soherts,  Tanner,  and  Stanford,  and  the  survivors,  &c., 
power  to  receive  the  rents  during  the  minority  of  any  unmarried 
person  entitled  in  possession,  with  the  usual  directions  as  to  allowing 
maintenance  out  of  them,  accumulating  the  surplus,  and  investing 
it  in  real  estate.  Powers  of  leasing  were  given  to  tenants  for  life 
in  possession  when  of  full  age,  and  to  the  trustees  during  minori- 
ties. Powers  of  sale  and  exchange  and  partition  were  given  to  the 
trustees,  to  be  exercised  with  the  consent  of  the  person  for  the  time 
being  entitled  in  possession  if  of  full  age,  the  usual  directions  being 
given  for  the  investment  of  the  proceeds  of  sale  in  real  estates, 
to  be  settled  to  like  uses.  The  testator's  wife  was  to  be  entitled 
to  reside  rent  free  in  his  mansion-house  until  some  child  of  his 
became  entitled  to  the  occupation  of  it.  The  testator  bequeathed 
the  clear  residue  of  his  personal  estate  to  the  trustees  upon  tho 
trusts  declared  concenung  moneys  to  arise  from  the  power  of  sale. 
The  testator  died  in  April,  1853,  leaving  no  issue  but  the  Plain- 
tiff, who  was  an  infant,  and  shortly  after  the  testator's  death  this 
suit  was  instituted  in  her  name  by  a  next  friend ;  and  on  the  1st  of 
July,  1854,  a  decree  was  made  for  carrying  the  trusts  of  the  will 
into  execution;  and  it  was,  among  other  things,  ordered  that 
E,  Stanford  should  receive  the  rents  and  profits  of  the  testator's 
real  estate  and  pay  the  balances  into  the  bank  to  the  credit  of  the 
cause.  Various  sales  took  place  of  parts  of  the  testator's  real 
estate  under  the  power  of  sale  with  the  sanction  of  the  Court,  and 
the  proceeds  were  paid  into  Court ;  and  by  an  order  made  on  further 
consideration  on  the  14th  of  July,  1855,  so  much  of  the  funds  in 
Court  as  had  arisen  from  capital  was  carried  to  ''the  capital 
account,"  and  so  much  as  had  arisen  from  income  was  carried  to 
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"  the  accamulated  income  account/'  directions  being  given  as  to      L.  JJ. 
the  maintenance  of  the  Plaintiff.  1871 

BohertB  baying  died,  Gordon  was  appointed  trustee  in  bis  room.     Stanfood 

Li  1867,  the  Plaintiff,  then  a  minor,  intermarried  with  Mr.  Benett,     uoBigTs. 

and  with  the  sanction  of  the  Court  in  the  cause,  and  under  the  Act       

18  &  19  Vict.  c.  43,  for  enabling  infants  to  make  settlements,  a 
settlement  was  executed  by  which  her  life  estate  in  the  testator's 
real  estate  was  vested  in  trustees. 

Upon  coming  of  age,  the  Plaintiff  changed  her  next  friend  and 
carried  on  the  suit. 

After  this,  in  July,  1870,  an  inquiry  was  directed  on  the  Petition 
of  the  Plaintiff,  whether  the  purchase  of  certain  farms  was  a  proper 
purchase  wherein  to  invest  £9250,  to  be  raised  out  of  £27,378 
consols  then  standing  to  the  capital  account  Another  order  was 
made  directing  part  of  the  funds  standing  to  the  capital  account 
to  be  carried  over  to  an  indemnity  account,  to  secure  purchasers 
against  a  rent-charge.  By  a  third  order,  an  inquiry  was  directed 
as  to  the  propriety  of  applying  to  Parliament  for  a  private  estate 
Act.    The  first  and  third  of  these  orders  were  still  being  prosecuted. 

On  the  28th  of  November,  1870,  the  Plaintiff  and  the  trustees 
of  her  settlement,  who  had  been  let  into  possession  of  the  estates, 
took  out  a  summons  to  obtain  delivery  to  them  by  Stanford  and 
Gordon  (Tanner  having  lately  died),  of  the  title-deeds  of  the 
estates  subject  to  the  limitations  of  the  will,  which  deeds  had  ever 
since  the  testator's  death  been  in  the  custody  of  the  trustees  of  the 
will.  This  summons  having  been  adjourned  into  Court,  was  dis- 
missed by  Vice-Chancellor  Stuart  The  Plaintiff  and  the  trustees 
of  her  settlement  appealed. 

Mr.  WaUer,  for  the  Appellants : — 

The  legal  tenant  for  life  is  entitled  to  the  custody  of  the  title* 
deeds :  AUwoQd  v.  Eeywood  (1) ;  Gamer  v.  Hannyngton  (2) ;  Sugdens 
Vend.  &  Pur.  (3) ;  Davis  v.  Earl  of  Dysart  (4).  In  Straker  v. 
HamiUon  (before  Vice-Chancellor  Stuart  on  the  19th  of  November, 
1869),  His  Honour  made  such  an  order  as  we  ask  for  in  almost 
precisely  similar  circumstances. 

(1)  11  W.  R.  291.  (3)  11th  Ed.  p.  408. 

(2)  22  Beav.  627.  (4)  20  lleav.  40:). 


310  CHAKCEBT  APPEALS.  [L.  It. 

L.  jj.  [The  LoBD  JuHTiCE  Jaues  : — ilwt  the  deeds  be  deliTered  to  a 

1871        tenant  for  life  where  there  are  trostees  with  active  duties  to 
ftriOT^M)    perform  ?] 

RoiiEim.  A  trustee,  no  doubt,  may  be  entitled  to  them  where  he  has 
"^  active  duties  to  perform,  though  he  has  not  such  an  estate  as 
wonld  j!)^ 5^  entitle  him  to  them,  as  e.g.,  a  termor:  Gamer  v.  Han- 
nyngton  (1) ;  but  here  the  trustees  of  the  will  have  no  estate  in 
the  land,  and  the  mere  fact  of  a  power  being  vested  in  them,  a 
power  which  cannot  be  exercised  without  oar  consent,  cannot  give 
them  any  right  to  the  deeds. 

The  LonD  Justice  James  asked  what  was  the  objection  to 
giving  up  the  deeds. 

Mr.  Cecil  RuBsett^  for  the  Hespondents,  replied  that  the  trustees 
of  the  settlement  resided  in  different  places,  and  that  to  place  the 
deeds  in  their  possession  would  be  inconvenient. 

Sir  W.  M.  James,  L.  J. : — 

This  case  does  not  appear  to  me  to  turn  on  the  mere  question  of 
legal  title.  There  is  a  pending  suit  which  relates  to  these  estates, 
and  which  is  being  actively  prosecuted.  The  only  question  then 
iR,  where,  having  regard  to  the  purposes  of  this  suit,  the  deeds  can 
be  most  conveniently  kept.  The  Vice-Chancellor  has,  in  the 
exercise  of  his  judicial  discretion,  held  that  it  is  most  convenient 
to  allow  them  to  remain  where  they  are,  and  with  that  discretion 
we  shall  not  interfere. 

Sir  G.  Mellisii,  L.  J.,  concurred. 

Solicitors:  Mr.  W.  A,  Day;  Messrs.  Senior^  AUree,  dt  Johnson. 

(1)  22  Beav.  G27. 
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CEOOK  V.  HILL.  L.  j j. 

1871 
lUegUimaU  ChQdreii^CUus — WiU — Construction — Necessary  Implication — A         ,^^ 

Gift  to  Children  may  hy  force  of  the  Context  include  hoik  legitimate  and    Feb.  14, 16. 

iUegitimcUe  Children.  ~^ 

A  testator  gave  a  legacy  to  "  my  son-in-law,  J.  C,^  and  gave  leaseholds 
to  trustees  upon  trust  '*  during  such  part  of  my  term  and  interest  therein  as 
my  daughter  Mary^  the  wife  of  the  said  J.  C7.,  shall  happen  to  live,"  to  pay 
the  rents  to  her  for  her  separate  use,  *'  independently  of  her  present  or  any 
after-taken  husband  f  and  after  her  death  directed  them  to  stand  possessed 
of  the  leaseholds  for  such  of  her  children  as  she  should  by  will  appoint ;  and 
in  default  of  appointment,  for  her  children  who  should  attain  twenty-one, 
or,  being  a  daughter  or  daughters,  marry  under  that  age.  The  testator's 
daughter  Mary  had,  with  the  te»t  iter's  assent,  gone  through  the  ceremony 
of  marriage  with  J.  C,  who  had  been  her  deceased  sister's  husband.  There 
were  two  children  of  this  marriage,  bom  before  the  date  of  the  will,  who  were 
recognised  by  the  testator  as  his  grandchildren,  and  at  the  time  of  the  making 
the  will  the  testator's  daughter  was  enceirUe  of  another  child,  who  was  bom 
after  the  testator's  death : — 

Edd  (reversing  the  decision  of  Stuart,  Y.C),  that  the  two  eldest  children 
were  entitled  to  take  under  the  gift  to  children,  no  opinion  being  given  as 
to  whether  the  child  who  was  in  ventre  sa  mere  at  the  date  of  the  will,  and 
at  the  testator's  death,  could  also  take. 

XHIS  was  an  appeal  by  the  Plaintiffs  from  an  order  of  Vice- 
Chancellor  Stuart  allowing  a  demnlrer  to  the  whole  of  their  bill, 
the  statements  of  which  were  to  the  following  effect : — 

John  HtU,  by  will  dated  the  9th  of  March,  1859,  after  giving 
*'  to  my  son-in-law,  John  Crook"  all  sums  of  money  which  might 
be  owing  from  him  to  the  testator,  and  after  giving  certain  lease- 
hold houses  to  trustees  upon  trust  for  his  wife  for  life,  directed  the 
trustees,  after  his  wife's  death,  to  stand  possessed  of  three  of  them 
upon  trust  "  during  such  part  of  my  term  and  interest  therein  as 
my  daughter  Mary,  the  wife  of  the  said  John  Crook,  shall  happen 
to  live,"  to  pay  the  rent  to  her  for  her  separate  use, "  independently 
of  her  present  or  any  after-taken  husband,*'  subject  to  the  proviso 
for  cesser  thereinafter  contained ;  and  after  her  decease  he  directed 
that  the  same  premises  *' shall  go,  remain,  and  be  upon  such 
trusts  for  the  benefit  of  all  and  every  or  such  one  or  more,  exclu- 
sively of  the  other  or  others,  of  the  children  or  child  of  my  said 

daughter  Mary  Crook,  upon  such  conditions,  with  such  restric- 
VouVI.  2  6'  1 
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L.  J  J.      tions,  and  generally  in  such  manner,  as  she,  my  daughter  Marjf 

1871       Crooh,  shall  by  her  last  will,  &c.,  appoint ;"  and  in  default  of  ap- 

Gbook       pointment,  *^  upon  trust  for  the  child,  if  only  one,  or  all  the  children, 

j^^       if  more  than  one,  of  my  said  daughter  Mary  Crooh  who,  being  a 

son  or  sons,  shall  either  before  or  after  the  decease  of  my  said 

daughter  Mary  Crook,  attain  the  age  of  twenty-one  years,  or,  being 
a  daughter  or  daughters,  shall  either  before  or  after  the  decease 
of  my  said  daughter  Mary  Crook  attain  that  age  or  be  married 
under  that  age,  to  take,  if  more  than  one,  in  equal  shares,"  with 
the  usual  hotchpot  clauses.  The  testator  then  declared,  that  in 
case  his  daughter  Mary  Crook  should  alienate  or  incumber  her 
estate,  or  if  the  same  life  estate  should  by  operation  of  law  or 
otherwise  become  vested  in  any  person  or  persons  other  than  her- 
self, then  her  life  estate  should  determine,  and  the  estates  subject 
thereto  should  deyolve  on  the  person  or  persons  next  entitled 
^  thereto  in  order  of  succession  under  his  will,  as  if  his  daughter 

Mary  Crook  were  then  dead,  but  without  prejudice  to  her  power 
of  appointment.  There  was  a  gift  over  in  the  event  of  there 
being  no  child  of  Mary  Crook  who,  being  a  son,  should  attain  the  age 
of  twenty-one  years,  or,  being  a  daughter,  attain  that  age  or  marry. 
The  testator  died  on  the  22nd  of  March,  1859.  The  marriage 
between  John  Crook  and  Mary  Crook,  which  had  taken  place  with 
the  testator's  sanction  in  1854,  was,  to  the  knowledge  of  the  tes- 
tator, void,  John  Crook  having  been  the  husband  of  Mary  Crook's 
deceased  sister.  They  had  two  children  born  in  the  testator's  life- 
time, who  were  recognised  by  the  testator  as  his  grandchildren. 
At  the  date  of  the  will  she  was  enceinte  of  a  third  child,  Robert 
Crook,  who  was  born  after  the  testator's  death,  and  she  afterwards 
had  another  child. 

Mary  Crook  died  in  1868,  having  by  will  exercised  her  power 
of  appointment  in  favour  of  such  of  her  four  children  as,  being 
sons,  should  attain  twenty-one,  or,  being  daughters,  should  attain 
that  age  or  marry. 

The  widow  of  the  testator  died  in  1868,  and  the  present  bill  was 
filed  by  the  two  eldest  children  of  Mary  Crook  against  the  trustees 
and  executors,  and  against  Robert  Crook,  to  establish  their  title  to 
the  above  property.  The  executors  demurred,  and  the  demurrer 
was  allowed  by  Yice-Chancellor  StiAart, 
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Mr.  Dickinson,  Q.C.,  and  Mr.  F.  H.  CoUy  for  the  Appellants : —  L.  JJ. 

This  case  is  very  close  upon  EoU  v.  Sindrey  (1),  and  the  distinction  J^ 
on  which  the  Vice-Chancellor  relied,  that  in  this  case  the  testator  OnooK 
knew  all  the  facts,  is  not^  we  submit,  sufficient.  His  Honour  also  Hill. 
thought  that  illegitimate  and  legitimate  children  cannot  take  as 
one  class,  but  that  difficulty  is  removed  by  Owen  v.  Bryant  (2).  In 
Harris  v.  Lloyd  (3),  on  which  the  Vice-Chancellor  much  relied, 
there  was  nothing  in  the  will  to  alter  the  prima  facie  meaning  of 
the  word  "  children ;"  and  in  Lej^ine  v.  Bean  (4)  the  context  was 
not  strong.  The  whole  series  of  cases,  Wilkinson  v.  Adam  (5), 
Meredith  v.  Farr  (6),  Dover  v.  Alexander  (7),  Jarman  on  Wills  (8), 
In  re  OverhilVs  Trusts  (9),  Beachcro/t  v.  Beachcroft  (10),  Dilley 
V.  Matthews  (11),  Fraser  v.  PiffgoU  (12),  EowaHh  v.  Mills  (13), 
Savage  v.  Bobertson  (14),  Clifton  v.  Goodbun  (15),  and  Worts 
V.  Cuhitt  (16),  are  consistent  with  the  view  that  a  context  like 
the  present,  which  leaves  no  doubt  of  the  testator's  intention, 
is  sufficient  to  include  the  children  of  Mary  Crook  by  John  Crook 
who  were  in  existence  in  the  testator's  lifetime.  The  testator,  in 
his  will,  recognises  the  marriage,  and  he  could  not  have  contem- 
plated legitimate  children  of  Mary  Crook  by  John  Crook,  since 
they  were  incapable  of  marrying. 

Mr.  Oreene,  Q.C.,  and  Mr.  Speed,  for  the  Defendants  : — 

If  this  demurrer  is  overruled,  Wilkinson  v.  Adam  and  Harris  v. 
Lloyd  must  be  overruled  also.  The  Appellants  wish  to  import 
into  the  will  the  words  '*  including  her  children  by  the  said  John 
Crook"  Had  these  words  occurred,  we  admit  that  the  demurrer 
would  have  failed,  but  the  testator  has  not  said  this,  nor,  we  submit^ 
anything  to  the  same  eflfect :  Cartwrighi  v.  Vawdry  (17) ;  Bayley  v. 
Snelham  (18).   The  general  rule  is  given  in  Jarman  on  Wills  (19). 

(1)  Law  Rep.  7  Eq.  170.  (10)  1  Madd.  430. 

(2)  2  D.  M.  <&  G.  697.  (11)  13  W.  R.  676. 

(3)  T.  k  R.  310.  (12)  You.  354. 

(4)  Law  Rep.  10  Eq.  160.  (13)  Law  Rep.  2  Eq.  380. 

(5)  1  V.  &  B.  422.  (14)  Ibid.  7  Eq.  176. 

(6)  2  Y.  &  C.  Ch.  525.  (15)  Ibid.  6  Eq.  278. 

(7)  2  Hare,  275,  281.  (16)  19  Beav.  421. 

(8)  2nd  Ed.  voL  ii.  p.  197.  (17)  5  Yes.  530. 

(9)  1  Sm.  &  Giff.  362.  (18)  I  S.  &  S.  78. 

(19)  3rd  Ed.  vol.  ii.  p.  209. 
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L.  JJ.  [The  Lord  Justice  James  : — Suppose  he  had  said  "  her  chil- 

1871        dren,  whether  by  her  present  or  any  future  husband/*  would  the 
0^^      PlaintiflFs  have  taken  ?] 

Hill.  Possibly  so,  though  no  case  has  gone  so  far  as  that,  and  such  an 

expression  as  that  suggested  is  much  stronger  than  anything  found 
here.  There  must  be  **  necessary  implication  "  to  enable  them  to 
take :  Williams  on  Executors  (1). 

[The  Lord  Justice  James  : — "  Necessary  "  cannot  be  taken  in 
its  strict  sense.  There  was  no  absolute  necessity  in  BiUey  y. 
Matthews  (2),  for  the  husband  might  have  returned  to  his  wife  and 
had  legitimate  children.] 

Lord  Eldon  defines  necessary  implication  in  Wilkinson  v. 
Adam  (3).  The  rule  as  to  illegitimate  children  is  also  laid  down  by 
Lord  Lyndhurst  in  Mortimer  v.  West  (4).  We  rely  on  CarticrigJU  v. 
Vawdry' {p\  Harris  v.  Lloyd  (6),  and  Bagley  v.  Mollard  (7). 
The  case  of  Bamett  v.  Tugwell  (8)  cannot  stand  with  Bagley  v. 
Mollard.  In  all  the  cases  cited  on  the  other  side  there  was  something 
very  special.  In  In  re  WeHi  Estate  (9)  there  were  strong  circum- 
stances in  favour  of  illegitimate  children,  yet  they  were  held  not 
to  take.  They  cannot  take  under  the  same  class  gift  with  legiti- 
mate children :  Dover  v.  Alexander  (10) ;  In  re  Stanileys  Estate  (11). 
PraJtt  V.  Mathew  (12)  lays  down  that  rule  distinctly. 

[The  Lord  Justice  James  : — ^How  can  that  stand  with  Owen  v. 
Bryant?  (13)] 

Mason  v.  Bateson  (14)  supports  our  case. 

Mr.  Dickinson^  in  reply : — 

The  foundation  of  the  Bespondent's  argument  is,  that  legitimate 
and  illegitimate  children  cannot  take  in  the  same  class.  There 
are  only  ^icta  in  favour  of  such  a  rule ;  no  case  decides  it,  and 
some  conflict  with  it.    Lord  Cranworth,  in  Owen  v.  Bryani,  repu- 

(1)  6th  Ed.  1023.  (8)  31  Beav.  232. 

(2)  13  W.  R.  676.  (9)  Law  Kep.  6  Eq.  599. 

(3)  1  V.  &  B.  422.  (10)  2  Hare,  275. 

(4)  3  Ruaa.  370.  (11)  Law  Rep.  5  Eq.  303. 

(6)  5  Ves.  530.  (12)  22  Beav.  328. 

(6)  T.  &  U.  310.  (13)  2  D.  M.  &  G.  697. 

(7)  1  Russ.  &  My.  581.  (14)  26  Beav.  404. 
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diates  it.    The  rule  that  "children"  means  legitimate  children      L.JJ. 
is  only  a  prima  facie  rule,  which  may  be  modified  by  the  context ;        1871 
and  in  many  of  the  cases  cited  against  us,  the  ratio  decidendi  was       Cbook 
that  nothing  appeared  on  the  face  of  the  will  to  take  the  case  out       ^^ 

of  the  prima  fa>cie  rule.   In  Cartioriffht  v.  Vawdry  (1)  and  In  re       

WeJh^  Estate  (2)  there  was  nothing  but  conjecture  in  favour  of  the 
illegitimate  children.  Holt  v.  Sindrey  (3)  differs  from  this  case  only 
in  two  points — the  testator's  ignorance  of  the  illegitimacy  (which 
cannot  make  any  difference)  and  the  use  of  the  words  "  begotten 
or  to  be  begotten,"  which  are  unimportant,  for  "  procreatis  "  and 
"  procreandis  "  have  no  different  effect  (4). 

Sir  W.  M.  James,  L.J.  :^- 

In  this  case,  after  the  very  full  and  able  arguments  which  have 
been  addressed  to  us,  we  think  that  we  shall  not  derive  any  benefit 
from  adjourning  the  delivery  of  our  judgment.  We  are  the  more 
induced  to  decide  the  case  at  once  by  the  consideration  that,  in 
this  as  in  almost  every  case  of  this  nature,  the  decision  must  be  a 
decision  applicable  to  the  particular  will,  and  to  that  only.  The 
rules  of  law  and  of  construction  applicable  to  this  case  are — first, 
that  a  gift  to  children  means  a  gift  to  the  lawful  children  of  a 
lawful  marriage,  unless  (which  is  the  second  rule)  there  be  some- 
thing which,  in  express  terms,  or  by  what  has  been  called  *'  neces- 
sary implication,"  shews  that  the  gift  is  to  illegitimate  children 
exclusively,  or  to  illegitimate  children  to  be  included  in  a  class 
with,  or  to  a  class  of  illegitimate  children  who  are  to  take  con- 
jointly with,  another  class  of  legitimate  children.  It  is  agreeable 
to  us  to  find  so  clear  a  rule  laid  down  as  to  what  is  meant  by 
"  necessary  implication  "  as  that  which  we  find  in  Lord  Eldons 
judgment  in  the  case  of  Wilkinson  v.  Adam  (5) ;  that  is,  that  neces- 
sary implication  means,  not  natural  necessity,  but  so  strong  a 
probability  of  intention  that  a  contrary  intention  cannot  be 
supposed. 

The  question,  then,  resolves  itself  into  this :  whether,  having 
regard  to  the  language  of  this  will,  guarding  ourselves  scrupulously 

(1)  5  Ves.  630.  (3)  Law  Rep.  7  Eq.  170. 

(2)  Law  Rep.  6  Eq.  599.  (4)  Co.  Litt.  20  b. 

(5)  1  V.  &  B.  422. 
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U  JJ/       Bf^iwst  jndolging  in  coDJectorey  or  in  an  attempt  to  do  what  we 
1^1        think  the  testator  wonld  bare  done  if  he  had  been  better  informed  or 
C«oM      better  adrised,  bat  taking  into  consideration  the  whole  of  the  will 
llnLu       ^^^  ^^  whole  of  the  surrounding  circnmstances  at  the  time  tlie 
^^       will  was  made,  which  are  legitimately  to  be  brooght  in  for  the 
porpoae  of  explaining  his  expressioDSy  thoogh  not  for  the  purpose 
o(  altering  or  adding  to  them,  there  is  in  this  case  so  strong  a  pro- 
bability of  intention  to  include^  or  not  to  exclude,  the  children  in 
qaestion,  a^  that  a  contrary  intention  cannot  be  supposed  ? 

Now,  what  are  the  faints  which  surrounded  the  testator  when  he 
made  this  will  ?  He  bad  a  daughter  who  had  married  the  widower 
of  her  deceased  sister.  That  marriage  was  invalid  in  point  of  law, 
though  considered  by  many  persons  as  perfectly  proper  and  bind- 
ing in  the  eye  of  heaven.  That  marriage  was  made  with  the 
knowledge  of  the  testator,  with  his  sanction  and  approbation,  and 
from  that  union  there  had  sprung  children  whom  the  testator  had 
recognised  as  his  grandchildren.  That  being  so,  be  makes  his 
will,  in  which  he  begins  by  a  gift  to  the  person  treated  by  him  as 
the  husband  of  his  danghter — "  my  son-in-law,  John  Crooh ;"  and 
then  he  carefully  describes  his  daughter  Mary  as  ^Hhe  wife  of 
John  Crook/*  and  mentions  "  her  present  husband  "  in  a  way  which 
may  bo  supposed  to  amount  to  an  intentional  recognition  of  the 
relation  of  husband  and  wife,  notwithstanding  the  defect  in  the 
union. 

[His  Lordship  here  read  the  limitations  in  favour  of  Mary  Crook 
and  her  children.] 

Now,  considering  that  the  testator,  no  doubt,  intended  and  be- 
lieved that  Mary  and  John  Crook  should  and  would  live  together 
as  husband  and  wife  after  his  death;  that  he  recognised  their 
union  as  a  lawful  union,  which  it  would,  in  his  view,  I  presume, 
bo  a  violation  of  God's  law  to  break ;  and  knew  that  they  had 
childiH)n,  and  that  there  was  a  probability  of  their  having  other 
children — to  attribute  to  him  an  intention  to  give  Mary  Crook  a 
power  of  appointment  in  favour  of  such  children  as  she  might 
happen  to  have  from  some  marriage  with  a  person  whom  she  might 
intermarry  with  after  the  decease  of  her  then  present  husband, 
John  Crook,  seems  to  me  to  be  imputing  to  him  an  intention  so 
absurd  that  my  judicial  mind  revolts  from  it    It  seems  to  me  that 
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when  he  is  talking  of  her,  and  of  her  present  hnsband,  and  of  her  L.  JJ. 
children,  in  whose  favour  he  disposes  of  the  property,  he  must        isTi 

have  intended  to  treat  as  children  those  children  whom  he  saw,  and  oro» 

whom  he  knew  as  the  children  of  that  union  which  he  himself  in  „^- 

Hill. 

his  will  refers  to  as  a  marriage,  and  to  include  them  in  the  class  of       

children,  though  not,  of  course,  exclusively,  nor  so  as  to  exclude 
any  class  of  legitimate  children  whom  his  daughter  might  have  by 
any  subsequent  marriage. 

That  being  so,  it  appears  to  me  unnecessary  to  refer  to  many  of 
the  cases  to  which  our  attention  has  been  called.  The  case  seems 
to  me  to  be  nearer  to  Wilkinson  v.  Adam  (1)  than  to  any  of  the  other 
cases  in  the  books.  In  that  case  the  gift  might  have  taken  effect 
in  favour  of  legitimate  children  in  a  state  of  circumstances  highly 
improbable.  It  was  a  gift  by  a  married  man  to  his  children  by 
a  woman  not  his  wife,  which  might  be  answered  by  legitimate 
children  supposing  he  had  survived  his  wife  and  then  intermarried 
with  the  particular  woman  referred  to ;  but  the  Lord  Chancellor, 
and  the  Judges  who  assisted  him,  thought  that  the  contingency  was 
80  remote  .as  to  be  entirely  out  of  the  contemplation  of  the  testator, 
and  that  the  Court  was  justified,  therefore,  in  rejecting  it.  In  the 
present  case  the  notion  of  making  a  gift  to  the  children  only  of  a 
future  marriage,  to  take  place  after  the  dissolution  of  the  then 
union  between  his  daughter  and  the  person  whom  he  called  his 
Bon-in-law,  seems  to  me  to  be  an  equally  absurd  intention  to 
impute  to  the  testator. 

I  am  unable  to  draw  any  substantial  distinction  between  this 
case  and  that  of  Holt  v.  Bindrey  (2),  decided  by  the  Vice-Chancellor 
from  whom  this  appeal  is  brought.  The  fact  that  there  the  words 
are  **  begotten  or  to  be  begotten  "  would  be  a  very  narrow  foundation 
for  any  distinction.  The  words  "  begotten  or  to  be  begotten  "  no 
doubt  pointed  more  clearly  to  existing  children,  but  they  are  mere 
common  words,  not  indicating  any  particular  intention,  for  the 
word  "  children  "  means  children  begotten  or  to  be  begotten.  If 
the  words  had  been  ''  whether  by  her  present  or  any  f ature  hus- 
band," it  would  be  scarcely  possible  to  exclude  the  Plaintiffs  from 
the  gift ;  and  I  am  judicially  satisfied  upon  the  whole  will  that 
the  words  here  amount  to  as  plain  an  indication  of  intention  in 
(1)  1  V.  &  B.  422.  (2)  Uw  Rep.  7  Eq.  170. 


318  GHANCEBT  AFFEAL&  PL  B- 

L.  JJ,       their  favour  as  those  words  woold  have  done.     I  am,  therefore,  of 
1871        opinion  that  this  demurrer  ought  to  be  ovemiled. 


Gbook 

9.         Sib  G.  Mellish,  L.  J. : — 

HlLL« 

I  am  of  the  same  opinion.    After  the  satisfactory  argument 

which  has  taken  place,  and  the  number  of  cases  which  have  been 
cited,  I  apprehend  the  proper  way  of  coming  to  a  decision  is  to 
collect  as  clearly  as  we  can  what  is  the  rule  of  law  on  the  subject, 
and  then  to  apply  that  rule  to  the  construction  of  the  will.  There 
is,  in  my  opinion,  very  little  advantage  in  a  minute  comparison  of 
the  words  of  one  will  with  the  words  of  another  will,  for  the  purpose 
of  seeing  to  which  of  the  wills  upon  which  a  construction  has  been 
put  by  reported  cases  the  will  before  us  comes  nearest.  The 
proper  way  is  to  find  out  what  is  the  rule,  and  then  apply  that  rule, 
without  regarding  whether  the  rule  may  have  been  strictly  applied 
in  other  cases  or  not. 

Now  it  is  clearly  established,  at  any  rate  by  the  more  modem 
cases,  that  although  there  is  a  very  strong  presumption  that  the 
word  ''  children "  means  only  legitimate  childreu,  yet  the  word 
''  children "  may  denote  a  class  including  illegitimate  as  well  as 
legitimate  children,  provided  you  find  in  the  will  a  context  raising 
what  is  described  as  a  ^'  necessary  implication ;"  that  is  to  say,  a 
plain  and  clear  inference,  leaving  no  reasonable  doubt  that  the 
illegitimate  children  are  intended  to  be  included.  If  there  cannot 
be  a  class  of  legitimate  and  illegitimate  children  taking  together 
under  the  word  "  children,"  the  judgment  of  the  Vice-Ghancellor 
must  be  supported,  because  it  is  impossible  to  say  that,  if  Mary 
Crook  had  contracted  a  valid  marriage  and  had  legitimate  children, 
those  legitimate  children  would  not  have  taken  under  this  will. 
But  it  appears  to  me,  as  I  have  said,  to  be  clearly  settled  by 
authority  that  the  word  "  children  "  may,  by  force  of  the  context, 
carry  the  property  to  a  class  including  both  legitimate  and  illegiti- 
mate children. 

Now  that  being  the  rule,  we  have  next  to  consider  the  circum- 
stances under  which  the  testator  made  his  will.  We  find  that  his 
daughter,  with  his  consent,  had  gone  through  the  ceremony  of 
marriage  with  Crook,  who  previously  had  been  the  husband  of  her 
deceased  sister,  and  that  she  had  children  by  him.  Now  I  think  we 


V, 

Hill. 
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cannot  shut  onr  eyes  to  the  fact  that,  though  unquestionably  in  L.  JJ. 
point  of  law  the  children  of  such  a  marriage  are  illegitimate,  and  1871 
such  a  connection  is  in  law  regarded  as  incestuous,  yet  nevertheless  Cbook 
there  are  many  persons  trho  look  upon  such  a  connection  as  con- 
stituting a  lawful  marriage,  and  who  look  upon  such  children  as 
legitimate.  Therefore  it  is  not  anything  astonishing  if  you  find  a 
testator  in  his  will  telling  you  that  he  looks  upon  such  a  marriage 
as  a  real  marriage,  and  looks  upon  the  children  as  legitimate. 
And  it  appears  to  me  that  if  the  testator  has,  in  unmistakeable  lan- 
guage, told  us  that  that  is  his  intention,  and  that  he  means  his  will 
to  be  construed  accordingly,  it  is  the  dutjr  of  the  Court  to  construe 
it  according  to  what  he  has  shewn  by  the  words  of  his  will  to  be 
his  intention.  Supposing  he  had  said  in  terms :  '*  I  do  not  choose 
to  call  them  illegitimate  children,  and  I  do  not  choose  to  talk  of 
them  as  children  of  my  daughter  Mary  by  Crook ;  and  I  declare 
that,  in  construing  my  will,  the  marriage  of  my  daughter  with 
Crook  is  to  be  regarded  as  a  legal  marriage,  and  her  children  by 
Crook  are  to  be  regarded  as  legitimate  children  " — it  is,  I  appre- 
hend, clear  that  the  Courts  must  have  carried  out  his  intention.  I 
think  that  he  has,  in  substance,  said  so,  and  in  words  upon  which 
there  cannot  be  any  reasonable  doubt ;  for  it  is  to  be  observed  that 
the  bequest  to  his  daughter  for  her  life,  and  the  bequest  to  the 
children  afterwards,  come  directly  one  after  the  other,  and,"  in 
fact,  are  parts  of  the  same  clause.  We  find  the  testator,  in  the 
first  place,  directing  the  rents  to  be  paid  to  Mary  Crook  "  for  her 
sole  separate  and  exclusive  use  and  benefit,  independently  of  her 
present  or  any  after-taken  husband."  How  can  we  possibly  doubt, 
when  we  find  such  words  as  those  in  the  will,  that  the  testator 
regarded  the  ceremony  of  marriage  between  his  daughter  and  Crook 
as  being  a  valid  marriage  ?  He  then  proceeds : ''  I  leave  the  estate 
to  the  separate  use  of  my  daughter  Mary  Crook,  the  wife  of  John 
Crook,  to  be  free  and  independent  of  the  control  of  her  present  hus- 
band or  any  future  husband,  and  after  her  death  **  (possibly,  of  course, 
in  the  lifetime  of  that  very  husband)  '^  I  leave  it  to  such  of  her 
children  as  she  may  appoint."  Is  there  any  doubt  that,  in  his  mind, 
the  children  of  that  union  were  children  who  might  benefit  by  this 
clause  ?  I  am  aware  there  may  be  some  difficulty  in  saying  that 
an  inference  is  a  necessary  inference  from  the  words,  when,  looking 
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L.  JJ.  at  the  case  apart  from  legal  rules,  the  same  inference,  even  if  there 
1871  had  been  no  such  \irordsymust  have  been  drawn  from  the  bare  facts 
Q^^  of  the  case ;  but  I  can  only  say  that,  to  my  mind,  the  language  of 
„^'         the  will  does  not  leave  the  least  doubt  that  the  testator  regarded 

the  marriage  of  his  daughter  with  Crook  as  a  lawful  marriage,  and 

regarded  their  children  as  legitimate  children.  Having  come  to 
that  conclusion,  I  consider  that  we  are  bound  to  say,  according  to 
the  principle  laid  down  in  the  authorities,  that  the  two  children 
who  were  born  before  the  date  of  the  will  are  entitled  to  take 
under  the  gift.  We  are  not  called  upon  to  decide  whether  the 
third  child,  who  was  in  v^re  sa  mere  at  the  date  of  the  will,  and 
at  the  testator's  death,  is  entitled  to  participate. 

Solicitors  for  the  Appellants :  Messrs.  Turner  <t  Son, 
Solicitors    for    the   Defendants:     Messrs.    WHkins,  Bltfth,  db 
Marsland. 


L.  JJ.  THOMPSON  V.  HUDSON. 

}^^  Appropriation  of  Payments — Debtor  and  Creditor — Composition — Remitter. 


Feb.  13,  14. 


IT,  was  indebted  to  T,  on  three  accounts.  On  one  demand  a  judgment  for 
a  definite  sum  had  been  obtained  and  registered.  As  to  the  others,  only 
decrees  for  an  account  had  been  obtained.  An  agreement  was  entered  into 
by  which  the  amounts  of  the  unascertained  demands  were  settled,  and  T, 
agreed  to  accept,  in  satisfaction  of  all  three  demandfs  a  smaller  sum,  to  be  paid 
by  certain  instalments,  and  to  be  secured  in  a  given  way,  and  in  default  of 
any  of  the  instalments  being  paid  to  the  day,  7\  was  to  be  remitted  to  his 
right  to  recover  the  whole  amount.  H,  paid  one  instalment,  but  failed  to 
pay  anything  further.  A  bill  having  been  filed  by  T,  to  enforce  his  judg- 
ment on  the  real  estate  of  H,  as  agfldnst  subsequent  incumbrancers : — 

Held,  by  the  Master  of  the  Rolls,  that  the  case  was  governed  by  the 
ordinary  rule  that,  where  a  debtor  makes  a  payment  on  account  without 
appropriating  it,  the  creditor  may  appropriate  it  to  which  debt  he  pleases, 
and  that  T,  was  therefore  entitled  to  appropriate  the  instalment  to  his 
unsecured  debts;  but 

Held,  on  appeal,  that  it  must  be  appropriated  to  the  three  debts  rateably. 

XHIS  was  a  motion  by  way  of  appeal  from  a  decision  of  the  Master 
of  the  Bolls  as  to  the  appropriation  of  a  sum  of  £33,000  paid  by 
Hudson  in  part  discharge  of  sums  due  from  him  to  the  York  and 
North  Midland  Bailway  Company. 
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In  December,  1853,  an  order  was  made  in  a  suit,  in  which  the       L.  Jj. 
Torh  and  North  Midland  Baiiway  Company  were  Plaintiffs,  de-        1871 
daring  that  the  Defendant  Hudson  was  liable  to  pay  to  the  com-    Thompson 
pany  £54,590,  and  ordermg  him  to  pay  £20,000,  part  of  this  sum,     hcdsoh. 

on  the  first  day  of  Hilary  Term  then  next,  and  the  residue  on       

or  before  the  first  day  of  Easter  Teim  then  next.  This  order  was 
duly  registered  as  a  judgment.  Two  other  suits  by  the  same  com- 
pany were  pending  against  Hudson^  in  one  of  which  £4104  and  in 
the  other  £14,831  was  claimed.  In  each  of  these  suits  a  decree 
for  account  had  been  mad^  but  the  sum  due  had  not  been  ascer- 
tained. The  North  Eadem  Railway  Company  afterwards  succeeded 
to  the  position  of  the  Itorh  and  North  Midland  Railway  Company. 

Hudson^  at  this  time,  was  seised  in  fee  of  the  Newby  Park  estate 
and  the  WliUby  estate.  He  had,  in  October,  1 853,  agreed  to  sell 
the  Neu^  Park  estate  to  Lord  Downe  for  £190,00  J,  but  the 
purchase  had  not  yet  been  completed. 

On  the  30th  of  January,  1854,  an  agreement  was  made  between 
the  railway  company  and  Hudson^  which  began  by  reciting  the 
three  suits,  and  that  a  decree  had  been  obtained  for  payment  of 
the  £54,590,  and  that  in  the  other  two  only  a  decree  for  an 
account  had  been  obtained,  and  that  the  company  claimed  £4104 
and  £14,831  in  those  suits, ''  which  said  several  sums  the  Defen- 
dant admits  the  Plaintiffs  are  entitled  to  recover  under  the  said 
several  decrees,  but  his  liability  to  which  several  sums  the  Defen- 
dant would,  by  appeal  against  the  said  several  decrees,  or  some  of 
them,  have  disputed  if  the  arrangement  herein  contained  had 
not  been  entered  into ;"  and,  by  the  witnessing  part,  Htidson,  "  in 
consideration  of  the  said  several  sums  so  decreed  or  claimed  in  the 
said  respective  suits  being  due  to  the  Plaintiffs,  and  the  said 
Plaintiffs  forbearing  to  require  immediate  payment  of  the  said 
sum  of  20,000,  and  also  consenting,  upon  certain  conditions  herein- 
after specified,  to  accept  the  sum  of  £50,000,  subject  to  the  deduc- 
tions hereinafter  named,  in  discharge  of  the  said  respective  sums 
due  to  them  in  the  said  suits,"  and  also  the  sum  of  £1000  in  dis- 
charge of  certain  specified  costs  of  suit,  agreed  that  he  and  his 
trustees  would,  within  fourteen  days,  execute  to  the  company  a 
mortgage  of  the  Netvby  Park  estate  for  securing  those  sums  of 
£50,000  and  £1000,  with  interest ;  and  that  on  the  6th  of  April, 


322  CHANCERY  APPEALS.  [L.  R. 

L.  JJ.      being  the  day  fixed  for  the  completion  of  the  sale  to  Lord  Downey 

1871        Lord  Downe  should  pay  to  the  company,  out  of  the  purchase-money, 

Thomfsox    ^^^  B^^^^  o^  £20,000  in  part  of  their  said  claim,  and  the  sum  of 

Hdmon      £1000  in  respect  of  costs;  and  that  Hudson  and  all  other  proper 

and  necessary  parties  should  execute  to  the  company,  or  to  trustees 

to  be  named  by  them,  a  mortgage  of  the  Whitby  estate,  for  secur- 
ing to  the  company  the  repayment  of  the  sum  of  £30,000,  less 
certain  deductions,  by  way" of  set-ofi^,  which  reduced  the  amount  to 
£25,613  ;  and  then  the  agreement  proceeded :  *'  In  consideration  of 
the  said  several  agreements  on  the  part  of  the  said  Defendant,  the 
said  Plaintiffs,  by  their  said  solicitors,  undertake  and  agree  that  on 
the  said  Defendaut  paying  and  securing  the  said  sums  of  £20,000, 
£1000,  and  £25,613,  with  such  interest  as  aforesaid,  in  manner 
aforesaid  as  for  principal  money,  interest,  and  costs,  they  (the  said 
Plaintiffs)  will  accept  the  same  in  full  discharge  of  the  several 
sums  decreed  or  claimed  to  be  due  to  them  in  the  said  suits  for 
principal,  interest,  and  costs ;  and  will,  at  the  expense  of  the  Defen- 
dant, release  their  lien  upon  the  estate  purchased  by  the  said  Lord 
Viscount  Downe  as  aforesaid,  and  at  the  expense  of  the  Defendant 
execute  a  proper  release  and  discharge  of  their  claims  upon  the 
Defendant."  Then  followed  a  proviso  that,  if  Lord  Downe  or  the 
Defendant  should  not  pay  and  secure  the  said  sums  to  the  com- 
pany in  manner  aforesaid,  or  if  a  good  and  satisfactory  mortgage 
should  not  be  executed  to  the  company  for  the  £25,613  and 
interest,  the  company  should  be  at  liberty  to  recover  the  full 
amounts  claimed  in  the  suits. 

The  mortgage  for  £51,000  on  the  Newly  Park  estate  and  its 
purchase-money  was  given  on  the  16th  of  February,  1854,  to 
Thompson  and  Seymour,  as  trustees  for  the  railway  company ;  but 
it  was  found  that  the  rest  of  the  agreement  could  not  be  carried 
into  effect,  the  surplus  of  Lord  Downe's  purchase-money  not  being 
suflScient  to  enable  Studson  to  pay  off  incumbrances  on  the  Whitby 
estate,  and  so  give  a  first  mortgage  upon  it.  A  fresh  agreement 
was  therefore  come  to,  which  appeared  never  to  have  been  reduced 
into  writing ;  but  it  was  recited  in  a  deed  of  release  and  recon- 
veyance, dated  the  21st  of  October,  1854,  to  Lord  Downe,  which 
was  indorsed  on  the  mortgage  of  the  16th  of  February,  1854  ;  and 
in  a  mortgage  of  the  same  date,  which  was  given  by  Mr.  Hudson 
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to  trustees  for  the  North  Eastern  Railway  Company,  on  the  Whitby  L.  jj. 
estate.  The  first  recital  was  as  follows :  ''  Whereas,  at  the  time  of  1871 
the  date  and  execation  of  the  several  hereinafter  recited  indentures,  THoupsoir 
bearing  even  date  respectively  with  these  presents,  the  whole  of  hu^j^ 
the  within-mentioned  principal  sum  of  £51,000,  composed  of  the  — 
two  within-mentioned  sums  of  £50,000  and  £1000,  remained  due 
and  owing  to  the  said  North  Eastern  Bailway  Company,  as  stand- 
ing (by  virtue  of  the  hereinbefore  recited  Act  of  Parliament)  in 
the  place  of  and  as  substitute  for  the  within-mentioned  York 
and  North  Midland  Railway  Company,  together  with  the  sum  of 
£952  128.  6(2.  in  respect  of  the  interest  upon  the  said  principal 
sum  of  £51,000,  calculated  up  to  the  day  of  the  date  of  the  said 
indentures  of  even  date  with  these  presents,  as  the  said  George 
Hudson,  and  likewise  the  said  North  Eastern  Railway  Company, 
and  the  said  H.  8.  Thompson  and  G.  E.  Seymour,  hereby  severally 
admit;  and  whereas,  notwithstanding  that  by  the  firstly  herein- 
before recited  indenture  of  even  date  with  these  presents,  the  whole 
of  the  sum  of  £181,000  (being  the  consideration-money  therein 
mentioned)  is  expressed  to  have  been  paid  by  the  said  William 
Senry  Viscount  Downe  to  the  said  Qeorge  Hudson,  yet  in  point  of 
fact  the  sum  of  £33,000,  part  of  the  said  sum  of  £181,000,  was 
immediately  before  and  at  the  time  of  the  date  and  execution  of 
the  said  last-mentioned  indenture  paid  by  the  said  Viscount  (by 
the  direction  of  the  said  George  Hudson,  and  with  the  privity  and 
approbation  as  well  of  the  said  R.  P.  Philipson  and  /.  /.  Wright, 
as  of  the  said  H.  8.  Thompson  and  O.  H.  Seymour,  as  they  hereby 
severally  admit)  to  the  said  North  Eastern  Railway  Company, 
£952  128.  6d,,  part  thereof,  being  paid  in  full  satisfaction  and  dis- 
charge of  all  moneys  due  and  owing  for  interest  upon  the  security 
of  the  within  written  indenture,  and  £31,047  7*.  6d.,  the  residue 
of  the  said  sum  of  £33,000,  being  paid  in  part  satisfaction  and 
discharge  of  all  moneys  due  and  owing  for  principal,  costs,  and 
otherwise  upon  the  same  security,  and  all  the  decrees,  orders,  and 
proceedings  therein  respectively  recited  or  referred  to,  as  the  said 
North  Eastern  Railway  Company  hereby  admits." 

The  recital  in  the  mortgage  of  the  Whitby  estate,  dated  the 
2l8t  of  October,  1854,  was  as  follows:  "And  whereas,  shortly 
previous  to  the  execution  of  these  presents,  the  said  Qeorge  Hudson 


V, 
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L.  JJ.  applied  to  and  requested  the  said  North  Eatdem  Railway  Company 
1871  to  vary  the  terms  of  the  said  agreement  of  the  20th  day  of  January 
Thompsou  ^^^9  ^^  order  to  enable  him,  out  of  the  purchase-money  payable 
by  the  said  Viscount  Downe^  to  pay  and  discharge  the  claims  of 
the  several  persons  (other  than  the  said  North  Eastern  Railway 
Company)  haying  charges,  liens,  or  claims  upon  the  said  estate  and 
premises  contracted  to  be  sold  to  the  said  Lord  Viscount  Downey 
and  upon  the  said  hereditaments  and  premises  at  Whithy^  whereof 
a  first  mortgage  was,  by  the  said  hereinbefore  recited  articles  of 
agreement  of  the  30th  day  of  January,  1854,  agreed  to  be  given  to 
the  said  company,  and  the  said  North  Eastern  Railway  Company ^ 
upon  such  application  and  request,  thereupon  consented  that  the 
terms  of  arrangement  and  compromise  which  had  been  previously 
agreed  upon,  and  which  are  contained  in  the  said  hereinbefore 
recited  articles  of  agreement  of  the  30th  day  of  January,  1854, 
should  (but,  nevertheless,  without  prejudice  to  the  right  of  the  said 
company  to  recover  the  whole  of  the  moneys  ordered  to  be  paid  to 
them  by  the  said  final  decree  in  the  said  secondly  hereinbefore 
mentioned  suit,  and  the  whole  of  the  moneys  which  the  said 
company  are  entitled  to  recover  in  the  said  firstly  and  thirdly 
hereinbefore  mentioned  suits,  and  the  consent  to  final  decrees 
therein  contained  in  the  said  hereinbefore  recited  agreement  of  the 
30th  day  of  January  last,  in  case  the  principal  sum  and  interest 
hereinafter  secured,  or  any  part  or  parts  thereof,  are  not  duly  paid 
on  the  respective  days  hereinafter  appointed  for  payment  thereof) 
be  varied  in  the  following  particulars : — First,  that,  instead  of  the 
sum  of  £21,000  being  paid  to  the  said  company  out  of  the  before- 
mentioned  purchase-moneys  to  be  paid  by  the  said  Lord  Viscount 
Downe,  such  company  should  receive  the  sum  of  £33,000  there- 
out, and  that  a  competent  part  of  the  said  sum  of  £33,000  should 
be  applied  in  payment  of  all  interest  due  in  respect  of  the  principal 
moneys  agreed  to  be  paid  and  secured  by  the  said  Oeorge  Hudson 
in  manner  hereinbefore  mentioned,  and  the  residue  of  the  said 
sum  of  £33,000  should  be  applied  in  payment  of  such  principal 
moneys."  There  followed  other  provisions,  which  were  carried 
into  efiect  by  several  deeds,  a  statement  of  which  will  be  found 
in  the  report  of  a  previous  appeal  (1).    It  will  be  sufficient  for 

(1)  Law  Rep.  2  Ch.  255. 
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the  present  purpose  to  say  that,  on  the  execution  of  the  above-       L.  Jj. 
mentioned  deed  of  release  and  reconveyance  of  the  21st  of  October,        isri 
1854,  2%omp«o»  and  Seymour^  as  trustees  for  the  company,  received    thomwow 
the  £33,000  from  Lord  Doume ;  and  that  by  the  above-mentioned     _  •• 
mortgage  of  the  same  date,  reciting  the  payment  of  the  £33,000,        — 
of  which  £953  had  been  applied  in  payment  of  the  interest  of  the 
moneys  secured  by  the  deed  of  the  16th  of  February,  1854,  and 
that  the  residue,  £32,047,  had  been  received  by  the  company  in 
part  payment  of  the  principal,  leaving  £14,566,  the  balance  of  the 
principal,  the   Whitby  estate  (subject  as  therein  mentioned)  was 
conveyed  to  Thompson  and  Seymour^  subject  to  redemption  on 
payment  by  Hudson  of  the  £14,566,  as  to  one  moiety,  on  the 
21st  of  October,  1855,  and  as  to  the  other  moiety,  on  the  21st  of 
October,  1856 ;  with  an  express  stipulation,  in  very  full  and  formal 
terms,  that  the  right  of  the  company  to  recover  the  full  amount  to 
which  they  were  originally  entitled  should  not  be  taken  away, 
except  on  full  payment  by  Hvdson  of  the  principal  moneys  and 
interest  thereby  secured  "  on  or  before,  but  not  after,  the  several 
days  hereinbefore  appointed  for  payment  thereof/* 

No  part  of  the  principal  secured  by  the  last-mentioned  mortgage 
having  been  paid,  Thompson  and  Seymxmr^  in  1863,  filed  their  bill 
to  enforce  their  securities,  and  a  decree  for  accounts  was  made.  The 
Master  of  the  Bolls,  on  an  application  in  the  course  of  taking  the 
accounts,  held  that  the  proviso  restoring  the  company  to  their  old 
rights,  on  Hudson^s  making  default  in  payment,  was  in  the  nature 
only  of  a  penalty ;  and  accordingly  directed  the  accounts  to  be 
taken  on  the  footing  that  the  Plaintiffs  were  entitled  only  to  the 
£14,566  and  interest.  This  decision  was  affirmed  on  appeal  by 
Lord  Chelmsfordy  dissentiente  the  Lord  Justice  Turner  (1),  but 
-was  reversed  by  the  House  of  Lords  (2),  who  held  that  effect 
was  to  be  given  to  the  proviso  according  to  its  terms.  The 
position  of  the  company  was  therefore  this :  they  were  registered 
judgment  creditors  for  £54,590  and  interest,  and  also  creditors  for 
£18,935  not  secured  by  judgments,  and  the  question  became 
material,  as  between  them  and  subsequent  incumbrancers  on  the 
Whitby  estate,  how  the  £33,000,  which  had  been  received  by  them 
from  Lord  Doume^  ought  to  be  appropriated.    The  Master  of  the 

(1)  Law  Rep.  2  Ch.  255.  (2)  I  aV  Rep.  4  H.  L.  1. 
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Rolls  held  that  the  case  was  governed  by  the  ordinary  rnle  that, 
where  no  appropriation  is  made  by  the  debtor  at  the  time  of 
making  a  payment  on  account,  the  creditor  may  appropriate  it  to 
which  debt  he  pleases  (1).  From  this  decision  the  subsequent 
incumbrancers  appealed. 

Mr.  Jessel^  Q-C.,  and  Mr.  Jackson,  for  the  Appellants : — 

We  admit  that  we  asked  too  much  in  the  Court  below,  where  we 


(1)  1870.  Jan.  27. 

LoBD  RoMiLLT,  M.R.,  after  stating 
the  facts : — 

The  first  contention  now  made  is, 
that  this  £33,000  was  properly  appli- 
cable to  the  payment  of  the  secured 
debt  due  under  the  first  decree,  or,  if  not, 
that  at  least  it  ought  to  be  applied 
rateably  in  payment  of  the  debts  due 
under  the  three  decrees ;  and  that  the 
Plaintiffs  having  applied  it,  first,  in  pay- 
ment of  the  unsecured  debt,  have  done 
what  they  were  not  entitled  to  do,  and 
that  consequently,  instead  of  only  charg- 
ing the  Plaintiffs  with  the  receipt  of 
the  sum  of  £11,464  5s.  6<f.  in  discharge 
of  the  secured  debt,  as  the  Chief  Clerk 
has  done  by  his  certificate,  he  ought  to 
have  charged  the  Plaintiffs  with  the 
whole  £33,000,  and  that  consequently 
the  balance  of  £21,535  14s.  6(2.  has  been 
improperly  omitted  by  the  Chief  Clerk. 
I  think  that  the  Chief  Clerk  was  right 
on  this  question,  and  that  the  railway 
company,  that  is,  the  Plaintifi^  were 
entitled  to  do  what  they  have  done.  I 
do  not  assent  to  any  of  the  arguments 
relied  on  by  the  party  moving.  In 
the  first  place,  I  think  that  no  case  of 
appropriation  of  payments  arises  here, 
but  that  it  is  an  arrangement  by  which, 
in  consideration  of  the  Plaintiffs*  exe- 
cuting the  conveyance  to  Lord  Dovme^ 
they  are  to  receive  £33,000  out  of  the 
purchase-money,  unfettered  by  any  con- 
dition as  to  how  they  are  to  apply  it, 
further  than  this,  that  it  was  to  go  in  part 
discharge  of  what  Mr.  Eudson  owed  to 
the  company.     I  am  clearly  of  opinion 


that  they  might  apply  it  as  the^ 
pleased  in  discharge  of  any  debt  due 
from  him,  and  that  they  might  do  so 
at  any  time  up  to  the  time  when  they 
did  actually  so  apply  it.  It  is  true 
that  a  man  who  pays  money  to  a 
creditor  may  direct  how  it  is  to  be  ap- 
propriated; but  if  he  does  not,  the 
creditor  may  appropriate  it  as  he  pleases. 
But  not  oul}'  was  no  such  direction 
given  here,  but  iu  this  case,  though  it 
was  in  this  sense  Mr.  JJud8on*8  money, 
that  is,  it  was  the  money  paid  for  an 
estate  of  which  he  was  the  owner  nomi- 
nally, having  regard  to  the  mortgages 
on  it,  it  was  not  paid  by  him,  and  he, 
in  fact^  had  no  control  over  it.  So,  also, 
I  see  nothing  in  the  state  of  circum- 
stances existing  here  to  shew  that  this 
sum  ought  to  be  applied  in  discharge  of 
the  £51,000  which  had  been,  but  which 
was  no  longer,  a  charge  on  the  estate, 
because  that  had  been  conveyed  free 
from  all  incumbrances  to  Lord  Dotone, 
and  this  was,  if  anything,  a  charge  upon 
the  purchase-money.  The  £51,000  to 
be  received  by  the  Plaintiffs  was  only 
under  an  agreement,which  was  forfeited, 
so  far  as  Mr.  Hudson  was  concerned,  by 
the  failure  to  perform  his  part  of  it^ 
and  consequently  the  whole  amount 
originally  due  from  him  remained 
owing.  In  no  way  that  I  look  at  it 
can  I  see  any  obligation  on  the  railway 
company  to  apply  the  money  otherwise 
than  in  the  manner  they  thought  most 
for  their  advantage.  I  think,  there- 
fore, the  first  exception  must  be  dis- 
allowed* 
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contended  that  the  £33,000  ought  to  be  appropriated  to  the  snm      L.  JJ. 
payable  under  the  first  decree  in  the  first  suit ;  but  the  Master  of       1871 
the  Bolls  has  gone  too  far  the  other  way.    When  a  sum  is  payable    thohtsok 
as  an  instalment  of  a  composition,  it  is  by  the  agreement  itself     HuDeox 

appropriated  at  the  time  of  payment  rateably  to  all  the  debts.    If       

there  is  to  be  appropriation  to  one  debt,  it  should  be  to  the  debt 
due  on  the  judgment,  for  that  was  the  only  one  payable  at  the 
time  of  the  agreement.  If  the  Plaintiffs  are  remitted  to  their 
rights,  so  must  we  be  to  ours;  so  there  is  as  much  reason  to  say 
that  Htudson  was  remitted  to  the  right  of  saying  solvitur  in  modum 
solventis^  as  that  the  Plaintiffs  were  remitted  to  their  right  to  appro- 
priate in  default  of  appropriation  by  the  debtor.  The  money  out 
of  real  estate  is  more  properly  applicable  to  the  secured  debt  than 
to  the  others. 

[They  also  referred  to  TounffY.  English  (1),  Pearl  y.  Deacon  (2), 
and  Favene  y.  Bennett  (3).] 

Sir  JS.  BaggaUay,  Q.C.,  and  Mr.  Williamson,  for  the  subsequent 
incumbrancers : — 

At  the  time  of  the  agreement  one  sum  of  a  certain  amount  was 
due.  The  amounts  of  the  other  claims  were  unsettled.  As  part 
of  the  price  of  the  agreement  they  were  settled,  and  in  terms 
which  shew  that  such  settlement  was  not  merely  for  the  purposes  of 
the  agreement,  but  for  all  purposes.  We,  being  remitted  to  our  old 
rights  by  the  failure  of  Ht^son  to  perform  his  part  of  the  agree- 
ment, could  appropriate  whichever  of  the  three  debts  we  pleased. 

[The  LoKD  Justice  Mellibh  : — Is  there  any  case  where,  neither 
party  having  a  right  to  appropriate  at  the  time  of  payment^  either 
party  has  been  held  to  have  such  a  right  afterwards  ?] 

We  cannot  find  any  authority  on  the  question ;  but  we  submit  that, 
as  a  matter  of  principle,  the  right  to  appropriate  was  only  suspended, 
not  gone ;  and  that  we,  being  by  the  express  terms  of  the  agree- 
ment restored  to  our  rights,  are  restored  to  that  of  appropriation. 

Sir  G.  Mellibh,  L.  J. : — 

The  question  which  has  been  raised  on  this  appeal  is,  how  a  sum 
of  £33,000,  which  was  paid  by  Mr.  Hudson  to  the  North  Eastern 

(1)  7  Beav.  10.  (2)  24  Beav.  18C.  (3)  II  East,  36. 
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L.  JJ.  Bailway  Company  in  October,  1854,  is  to  be  appropriated,  as  be- 
1S71  tween  three  separate  debts  which  were  owing  at  that  time  by 
THOMF80H  ^'  Hudson  to  the  North  Eastern  Bailway  Company.  It  becomes 
HuMov  ™^^"^  ^  determine  that*  for  this  reason :  that^  as  to  the  largest 
— -  of  those  debts,  yiz.,  one  for  £54,590,  a  decree  had  been  obtained, 
and  that  decree  had  been  registered  so  as  to  make  that  debt  a 
charge  on  Mr.  HudsorCs  lands ;  whereas,  as  respects  the  other  two 
debts,  one  of  £4101  and  the  other  of  £14,831,  with  interest,  no 
final  decree  had  been  obtained,  and  those  sums  are  not  a  charge 
on  Mr.  Hudson*8  lands.  Therefore  it  now  becomes  the  interest  of 
the  North  Eastern  Bailtoay  Company  to  apply  as  much  of  this 
£33,000  as  they  can  in  fully  paying  off  the  £14,831  and  the  £4104, 
and  interest,  before  they  apply  it  in  payment  of  the  £54,590 ;  and  it 
becomes  the  interest  of  some  subsequent  mortgagees  of  Mr.  Hudson 
that  the  contrary  application  should  be  made,  and  that,  if  possible, 
the  whole  of  the  £33,000  should  be  applied  in  satisfaction  of  the 
£54,590.  Accordingly  they  contended  before  the  Master  of  the 
Bolls,  and  to  some  extent  before  us,  that  the  whole  of  the  £33,000 
ought  to  be  so  applied.  The  Master  of  the  Bolls  came  to  the  con- 
clusion that  the  case  was  to  be  governed  by  the  ordinary  rule  in 
ClaytonU  Case  (1) ;  that  is  to  say,  that  no  appropriation  having  been 
made  by  the  debtor  at  the  time  when  he  made  the  payment,  the 
creditor  had  his  ordinary  right  to  appropriate  it  to  which  of  the 
three  debts  he  pleased,  and  that  nothing  had  happened  to  deprive 
him  of  that  right  Now,  it  is  obvious  that  this  conclusion  of  the 
Master  of  the  Bolls  assumes  that,  at  the  time  when  the  £33,000 
was  paid,  there  was  no  appropriation  either  by  the  act  of  Mr.  Hudson, 
who  paid  it^  or  by  the  agreement  under  which  it  was  paid ;  and  the 
real  and  primary  question  to  be  determined  is^  whether,  according 
to  the  true  construction  of  that  agreement,  there  was  any  appropria- 
tion by  virtue  of  the  agreement  itself.  For  the  purpose  of  deter- 
mining that  question,  we  must  first  see  what  are  the  provisions  of 
the  agreement  of  the  30th  of  January,  1854,  because  that  was  the 
first  agreement,  and  the  agreement  under  which  the  £33,000  was 
paid  was  merely  a  modification  of  that  agreement.  [His  Lordship 
here  stated  the  substance  of  the  agreement  of  the  30th  of  January, 
1854,  to  the  same  effect  as  above.]    It  has  been  said  that  the 

(I)  1  Mer.  572. 
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amonnts  due  in  respect  of  the  claims  in  the  second  and  third  suits      L.  JJ. 
were  settled  only  for  the  purposes  of  this  i^reement,  but  it  appears       1871 
to  me  clear  beyond  doubt  that  a  final  settlement  of  the  sums    Tboxi«ok 
due  in  respect  of  those  claims  was  come  tO|  and  that  by  virtue  of     nu^n 
this  agreement  the  sums  recoverable  in  those  suits  became  fixed       "^* 
and  definite  sums  as  between  the  parties,  and  they  evidently  were 
so  considered  in  all  their  future  agreements.    This,  then,  in  sub- 
stance,  was  an  agreement  by  which,  it  being  recited  that  three 
several  sums  were  due  from  Hudson  to  the  company,  the  company 
agreed  to  accept  certedn  sums  to  be  paid  and  secured  in  the  manner 
therein  specified  in  full  satisfaction  and  discharge  pf  the  sums  so 
due.    It  was  found  that  Mr.  Hudson  could  not  complete  this  agree- 
ment, and  it  became  necessary  to  enter  into  a  new  agreement. 
This  new  agreement,  under  which  the  £33,000  was  paid,  does  not 
appear  to  have  been  reduced  into  writing,  but  it  is  recited  in  two 
deeds  of  the  21st  of  October,  1854,  namely,  a  release  and  recon- 
veyance to  Lord  DoumOy  and  a  mortgage  on  the  WhUby  estate 
given  to  the  Plaintiffs  as  trustees  for  the  company.     [Uis  Lordship 
then  read  the  recital  given  above  from  the  deed  of  release  and 
reconveyance  to  Lord  Downe,'\    That  is  a  recital  of  the  agreement 
and  of  the  payment.    Now  that  the  £952  12d.  6(2.  is  specifically 
appropriated  towards  payment  of  the  interest  is,  of  course,  open  to 
no  question ;  the  only  question  is,  whether  the  £32,047  Is  Qd,  is 
not  also  specifically  appropriated.    It  is  stated  that  this  sum  is 
paid  in  part  satisfaction  and  discharge  of  all  moneys  due  and 
owing  for  principal,  costs,  and  otherwise,  upon  the  security  of  the 
16th  of  February,  1854,  and  the  decrees,  orders,  and  proceedings, 
and  it  is  paid  in  part  satisfaction  of  the  £51,000  if  that  ultimately 
proves  to  be  the  sum  due,  and  of  the  £74,000  if  that  ultimately 
proves  to  be  the  sum  due,  but  it  is  in  pait  satisfaction  of  all  sums 
due,  whatever  they  may  bd.    The  question  is,  whether  that  is  not 
practically  the  same  thing  as  if  it  had  been  said  to  be  paid  in 
satisfaction  pro  raid  of  all  sums  due  for  principal,  costs,  and  other* 
wise,  and  whether  its  true  effect  is  not  that,  as  soon  as  the  pay- 
ment was  made  and  received  under  the  agreement,  a  pro  raid  part 
of  each  debt  was  thereby  paid  and  satisfied. 
Kow,  it  is  only  fair  to  Sir  Richard  BaggaUay  that  I  should  refer 

to  the  recital  in  the  second  deed,  though  it  does  not  appear  to  me 

2D  2  1 
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L.  JJ.  that  there  is  any  mibBtantial  difference  between  this  and  the  other 
1871  recital  [His  Lordship  read  so  much  as  is  set  out  aboye  of  the 
T^BOMprnm  f^ital  in  the  mortgage  of  the  WhUby  estate].  There  followed 
dansesy  which  I  think  I  need  not  read  at  length,  which,  according 
to  the  oonstraction  pot  upon  them  by  the  House  of  Lords,  restored 
the  company  to  their  full  rights,  in  the  eyent  of  Hudson's  not 
making  his  payments  on  the  appointed  days. 

Now,  I  think  it  necessary  to  consider  what  appears  not  to  have 
been  previously,  as  far  as  we  can  ascertain,  determined,  tiz.,  what 
is  the  ordinary  appropriation  of  moneys  when  they  are  paid  as 
an  instalment  of  a  composition  in  respect  of  several  debts  ?  It  is 
obvious  that  this  agreement^  though  not  made  with  several  creditors, 
but  only  with  one  creditor,  is  really  an  agreement  by  which  the 
creditor,  in  consideration  of  getting  certain  securities  (a  considera- 
tion which  would  make  the  agreement  binding  at  law  as  well  as 
in  equity),  binds  himself  to  accept  a  certain  composition  (that  is  to 
say,  a  certain  sum  smaller  than  the  amount  which  was  due  to  him), 
in  full  satisfaction  and  discharge  of  the  whole  of  the  several  large 
debtSy  provided  such  composition  is  paid  by  certain  instalments, 
and  those  instalments  are  paid  to  the  day.  Now,  under  an  agree- 
ment of  that  kind,  when  the  debtor  pays  the  first  instalment,  in 
respect  of  what  is  it  paid  ?  The  composition  (in  this  case  the  sum 
of  £51,000)  is  to  be  paid  quite  as  much  in  respect  of  one  of  the 
debts  as  of  the  other.  No  distinction  is  made  between  the  debts 
which  are  earlier  in  point  of  time  and  the  debts  which  are  later  in 
point  of  time,  or  between  the  debts  which  are  secured  in  a  certain 
way  and  the  debts  which  are  not  secured  in  a  certain  way ;  but  the 
composition,  if  paid,  is  to  be  a  composition  in  respect  of  all  and 
every  of  those  debts,  and  the  instalment  is  to  be  an  instalment 
and  part  payment  of  that  composition,  but  which,  as  a  matter  of 
coursCi  if  the  composition  never  gets  paid,  so  that  the  creditor  is 
restored  to  his  full  rights,  is,  nevertheless,  beyond  all  question,  to 
be  taken  as  a  payment  on  account  of  the  debts  due.  It  appears  to 
me  that  such  a  composition,  from  the  nature  of  the  transaction,  is 
a  composition  equally  upon  all  the  debts,  and  in  an  ordinary  com- 
position deed  it  would  be  so  expressed,  because  nothing  could  be 
more  according  to  common  form  than  to  say  that  the  creditors 
agree  to  accept  10s.  in  the  pound  on  their  respective  debts,  in  full 
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satisfaction  and  discharge  of  the  whole  of  them,  of  which  10«.  in       L.  Jj. 
the  pound,  5s.  in  the  pound  on  all  the  debts  is  to  be  paid  im-        i87l 
mediately  on  the  execution  of  the  deed,  and  the  other  6«.  six    ToMrpaow 
months  afterwards.    Suppose  that  under  an  as^reement  of  that  kind     „  *- 

r«.  in  the  pound  is  at  once  paid  ?    What  is  it  ?    It  is  expressed  to       

be  53.  in  the  pound  on  the  whole  amount  of  the  respective  Hebts,  and 
in  my  opinion  there  can  be  no  doubt  that  the  moment  the  payment 
was  made,  5s.  in  the  pound  on  each  and  eyery  of  those  debts 
would  be  discharged.    It  appears  to  me  that  the  effect  of  the  present 
agreement  is  the  same,  and  that  this  construction  is  not  altered 
by  the  fact  that  the  parties,  instead  of  calling  the  composition  5Si 
or  10s.  in  the  pound,  chose  to  say,  as  they  do  in  this  case,  that  iu 
lieu  and  satisfaction  of  the  debt  of  £74,000,  the  creditor  will  accept 
a  payment  of  £51,000,  and  of  that  £51,000  £33,000  is  to  be  paid 
at  once  out  of  a  particular  fund,  which  was  payable  by  Lord 
Downe,  and  the  remainder  is  to  be  payable  by  certain  instalments, 
and  if  those  instalments  are  not  paid  to  the  day,  then  the  creditor 
is  to  be  restored  to  his  full  rights.    There  is  nothing  to  appropriate 
the  £33,000  which  is  paid  to  one  of  the  debts  more  than  to  the 
other  debts.    I  cannot  think  that  such  a  case  comes  within  the 
ordinary  rule  in  ClaytorCs  Case  (1),  that  if  a  debtor  owes  a  creditor 
several  debts,  and  makes  payments  and  does  not  appropriate  them 
to  any  one  of  the  debts  more  than  the  other,  then  the  creditor 
may  appropriate  them.    That  rule  assumes,  first  of  all,  that  the 
debtor  has  a  right  to  appropriate  at  the  time,  and  that  if  he  does 
not  do  it,  then  the  creditor  has  a  right  to  do  it.    Now,  could  any 
such  appropriation  have  been  made  here  ?    Suppose  Mr.  Hudson, 
when  he  paid  the  £33,000,  had  said :   ^*It  will  be  more  convenient 
to  me,  if  this  composition  comes  to  nothing,  to  pay  off  a  portion 
of  the  £54,590,  and  therefore  it  is  to  be  taken  in  satis&ction 
and  discharge  of  the  £54,590,  for  which  the  final  decree  is  entered, 
and  which  is  a  charge  on  the  land ;  therefore  I  appropriate  it  to 
that"    I  think  the  railway  company  would  have  been  entitled  to 
say :  **  That  is  no  part  of  our  bargain ;  you  bound  yourself  to  pay 
£33,000  at  once,  generally,  on  account  of  all  the  debts,  and  we  are 
not  going  to  accept  it  on  account  of  one  particular  debt ;  you 
must  pay  it  on  account  of  all  the  debts ;  if  you  do  not,  it  will  not  be  a 

(1)  1  Mer.  572. 
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U  JJ.      pttyment  in  accordance  with  our  agreement,  and  we  shall  at  once 

1871       proceed  to  enforce  our  whole  debt  of  £74,000."    If,  on  the  other 

Tfloicpioy    hand,  the  North  Eastern  BaSway  Company  had  said : ''  It  will  be  con- 

HowKw.     v^^i^nt  *o  ^8>  if  you  do  not  pay  your  full  composition,  that  this 

should  be  appropriated  to  the  payment  of  the  £4104  and  the 

£14,831  firsts  and  therefore  we  will  now  appropriate  it  to  the 
£4104  and  the  £14,831,  and  leaye  only  the  balance  to  go  to  the 
£54,590 ;"  Mr.  Hudson  would  have  been  entitled  to  say :  ''  That  is 
not  the  agreement;  the  agreement  is  to  pay  it  equally  in  payment 
of  all,  and  how  can  it  be  appropriated  to  the  £4104  and  the 
£14,831,  when,  if  I  pay  the  whole  sum  of  £51,000  to  the  day,  by 
the  instalments  specified,  a  very  large  proportion,  nearly  a  third  of 
the  £4104  and  the  £14,831,  will  never  have  to  be  paid  at  all  r  That 
clearly  shews  that»  at  the  time  the  payment  was  made,  appropria- 
tion by  Mr.  Hudson  on  the  one  side,  or  the  North  Eastern  Railway 
Company  on  the  other,  was  not  open,  and  if  so,  the  payment  must 
have  been  appropriated  by  the  agreement,  and  that  appropriation 
could  not  be  altered  by  anything  that  might  afterwards  be  done  by 
either  of  the  parties.  In  my  opinion,  therefore,  the  £33,000,  after 
deducting  the  sum  specified  for  payment  of  interest,  which  is  to  be 
paid  in  full  up  to  the  time  of  the  payment  of  the  £33,000,  ought 
to  be  taken  to  have  been  appropriated  by  the  terms  of  the  agree- 
ment itself  in  paying  off  an  equal  sum  in  the  pound  on  all  the  debts 
in  respect  of  which  it  is  paid. 

Sib  W.  M.  James,  L.  J. : — 

I  entirely  concur  in  the  judgment  given  by  the  Lord  Justice,  and 
in  his  reasons  for  that  judgment.  The  matter  will  go  back  to 
Chambers,  with  a  declaration  that  of  the  £33,000  £1000  is  to  be 
applied  in  payment  of  costs,  and  that  the  remaining  £32,000  is  to 
be  apportioned  rateably  between  the  three  debts  as  they  stood  at  the 
date  of  payment,  each  apportioned  part  to  be  applied,  first,  in  pay- 
ment of  the  interest,  and  then  in  payment  of  the  capital  of  the 
particular  debt. 

Solicitors:  Messrs.  WiUiamson,  Hill,  dt  Co.;  Messrs.  Elmslie, 
Forsyth,  d  Sedgwick 
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SPRINGETT  V.  JENINGS.  L.  Jj. 

Wm—Besiduary  Devise-^  Wills  Act  ( I  Vict.  c.  26),  «.  26—  Oi/t  of  « the  rest  of  l^ 

my  Lands  in  HJ*  JV6.  28. 

A  testatrix  gaye  certain  lands  in  the  parish  of  JET.  to  A,,  B.^  and  C,  as 
joint  tenants  in  fee,  and  devised  to  the  Plaintifif  '*  the  rest  of  my  freehold 
hereditaments  in  the  parish  of  ff.,  and  all  my  freehold  hereditaments  in  the 
parishes  of,"  &c.  The  devise  to  A^  B.^  and  C7.,  having  been  declared  void,  as 
made  on  a  secret  trust  for  a  charity : — 

Held  (afiQrming  the  decision  of  the  Master  of  the  Rolls),  that  the  lands 
comprised  in  that  devise  did  not  pass  under  the  gift  of  **  the  rest  of  my 
freehold  hereditaments  in  the  parish  of  H,^^  but  were  undisposed  of. 

1  HIS  was  an  appeal  by  the  Plaintiff  from  part  of  a  decree  of  the 
Master  of  the  Rolls. 

The  testatrix,  Eliza  Springdiy  by  will,  dated  the  2l8t  of  Februaiy, 
1866,  declared  her  will  to  be,  that  in  case  she  should  not  in  her 
lifetime  have  well  and  effectually  disposed  of  certain  property  in 
the  parish  of  Hawhhurst,  of  which  she  gave  a  particular  description, 
the  property  should  go,  and  she  thereby  devised  the  same  to 
Jesse  Piper,  Jesse  Piper  the  younger,  and  Edward  Piper,  their 
heirs  and  assigns,  as  joint  tenants.  She  then  proceeded :  "  I  devise 
the  rest  of  my  freehold  hereditaments  situate  in  the  parish  of 
Bawhhurst  aforesaid,  and  all  my  freehold  hereditaments  situate  in 
the  parishes  of  Ticehwrst,  Salehurst,  Pevensey,  and  Westham,  all  in 
the  county  of  Sussex,  to  Thomas  Brook  Sprinffett,  of  Hawkhurst 
aforesaid,  Esq.,  in  fee  simple.'' 

This  bill  was  filed  by  Mr.  Springelt  to  set  aside  the  aboye  devise 
to  the  Pipers,  on  the  ground  of  its  having  been  made  on  a  secret 
trust  for  a  charity.  The  Master  of  the  Bolls  held  that  the  devise 
was  void,  and  that  the  property  was  undisposed  of  (1).  The  Plain- 
tiff appealed,  alleging  that  it  passed  under  the  gift  of  the  rest  of 
the  testatrix's  lands  in  Hawkhurst. 

Mr.  Joshua  Williams,  Q.O.,  Mr.  Souihgate,  Q.C.,  and  Mr.  O.  fV. 
CoUins,  for  the  Appellant: — 

The  scope  of  the  Wills  Act  evidently  was  to  assimilate  the  law 

(1;  Law  Rep.  10  Eq.  488. 
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L.  JJ.  as  regarded  derifles  of  real  estate  to  that  as  to  personaltj :  Carter 
1871        T«  Hasiffdl(l).     The  enactment  in  sect  25  precisely  expresses 

BrBivGVTT    what  the  law  was  before  as  to  personalty :  Jarman  on  Wills  (2) ; 

Jekikgs.  ^^  ^'  -Heo^A  (3) ;  Falkner  t.  -Bti/Zar  (4).  To  ascertain  whether  a 
dense  is  a  residuary  devise  within  the  meaning  of  the  section, 
yon  mnst  ascertain  whether  it  has  the  properties  of  a  residnary 
devise.  Now,  a  reversion  in  fee  in  lands  in  the  parish  of  Batoh' 
hv/rd  would  have  passed  under  this  gift :  Wheder  v.  Waldran  (5). 
The  word  ''rest"  is  a  proper  introduction  to  a  residuary  gift: 
Lydcott  V.  WHlotPS  (6).  After-acquired  land  in  Hawkkurd  would 
have  passed  under  this  gift :  Boe  v.  Walker  (7)  ;  Ooodlad  v.  Bur- 
nett (8) ;  Cuhha  v.  Cheese  (9).  The  restriction  as  to  locality  cannot 
take  away  from  the  gift  the  character  of  a  residnary  gift  Suppose 
a  testator  gave  an  estate  in  England  to  A.^  and  the  rest  of  his 
lands  in  England  to  jB.,  an  Irish  estate  to  C,  and  the  rest  of  his 
lands  in  Ireland  to  D.,  surely  the  gifts  to  B.  and  B.  are  both  residuary. 
The  25th  section  carries  out  the  idea  of  sect.  24.  Take  the  will 
as  speaking  from  the  death,  and  the  gift  includes  the  lands  ex- 
pressed to  be  devised  to  the  Pipers,  for  the  devise  to  them  was 
void.  The  Court  will  not  readily  hold  what  is  previously  in- 
eSectually  given  to  be  excepted  from  the  residue:  Bernard  v. 
Minshull  (10) ;  Oreen  v.  Bunn  (11) ;  CogstoeU  v.  Armdrong  (12) ; 
Evans  v.  Jones  (13).  Even  before  the  Wills  Act^  these  lands  would 
have  passed  under  this  gift :  Boe  v.  Sheffield  (14) ;  Smith  v. 
Lomas  (15) ;  Hawkins'  Construction  of  Wills  (16).  The  25th 
section  contains  nothing  to  restrict  it  to  a  general  residuary  devise. 
There  may  be  particular  residues.  Be  Trafford  v.  Tempest  (17)  is 
strongly  in  our  favour ;  so  is  Oreen  v.  Bunn.  There  cannot  be 
any  distinction  between  ''rest"  and  ^'rest  and  residue."  Attree  v. 
Aitree  (18)  is  for  us. 

(1)  8  Jur.  (N.S.)  788.  (10)  Job.  276. 

(2)  3rd  Ed.  vol.  i.  p.  729.  (11)  20  Beav.  6. 

(3)  1  Ves.  Sen.  135.  (12)  2  K.  &  J.  227. 

(4)  Amb.  513.  (13)  2  Coll.  516. 

(5)  Allen,  28.  (14)  13  East,  526. 

(6)  3  Mod.  229.  (15)  12  W.  R.  949. 

(7)  12  M.  &  W.  591.  (16)  Page  45. 

(8)  1  K.  &  J.  341.  (17)  21  Beav.  564. 

(9)  7  Hare,  230.  (18)  Law  Rep.  11  Eq.  280. 
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Mr.  Jewl^  Q.O.y  and  Mr.  Hume,  for  the  co-heiresses,  were  not       L.  JJ« 
called  upon.  1871 


Sfbingstt 

Sir  W.  M.  James,  LJ.  : —  .  •• 

We  are  of  opinion  that  the  decision  of  the  Master  of  the  Bolls 
ought  to  be  affirmed. 

The  question  is,  whether  the  gift  contained  in  this  will  of  what 
has  been  called  a  particular  residue  of  lands  in  a  particular  parish 
amounts  to  a  residuary  devise  within  the  meaning  of  sect.  25  of 
the  WiUs  Ad.  The  words  are :  ''  I  devise  the  rest  of  my  freehold 
hereditaments  situate  in  the  parish  of  Bdwkhurst/*  &c.  There  is 
no  doubt  that  the  word  "  rest  **  may,  in  certain  cases,  have  the 
character  of  what  is  called  a  residuary  devise  either  general  or 
particular,  but  that  must  be  upon  the  construction  of  the  particular 
instrument.  In  the  case  last  cited  the  testator,  in  substance,  said  : 
"  I  give  a  portion  of  my  property  to  A,  and  I  give  the  rest  to  J5. ;" 
that  means  the  rest  of  all  he  had  in  the  world,  and  the  gift  was  a 
general  residuary  devise.  But  it  seems  to  me  impossible  to  apply 
that  construction  where  what  is  given  is  the  residue  or  the  *'  rest  ** 
of  property  in  a  particular  place,  of  some  property  out  of  which 
there  was  a  previous  gift. 

I  asked,  in  the  course  of  the  argument,  what  would  be  said  in 
such  a  case  as  this :  A  man  says,  **  I  give  all  my  £3  per  Cents,  to  A,, 
and  all  the  rest  of  my  Grovemment  stock  to  £.,"  and  the  gift  of  the 
£3  per  Cents,  to  A.  fails  by  lapse.  Will  they  go  to  B.f  It  appeai-s 
to  me  the  answer  must  be  in  the  negative,  for  it  is  quite  clear 
that  the  rest  of  the  Government  stock  there  was  not  a  residuary 
bequest  which  could  take  in  the  particular  thing  which  was  given 
by  a  separate  description  to  somebody  else.  The  other  illustration 
I  gave  was  this :  ^^  I  give  all  my  London  and  Bovih  Western  stock 
to  il.,  and  I  give  all  the  rest  of  my  railway  stock,  or  all  other  my 
railway  stock  (which  would  seem  to  be  the  same)  to  B**  The 
failure  of  the  first  gift  would  not  be  for  the  benefit  of  the  person 
to  whom  the  other  stocks  are  given.  So  it  appears  to  me  that,  in 
the  present  case,  the  gift  of  the  rest  of  the  lands  in  Hawkhurst  has 
not  the  effect  of  a  residuary  devise.  It  is  as  if  the  testator  had  given 
certain  lands  in  Hawkhwrd  to  A.,  and  then  given  by  name  certain 
other  lands  there  (which  happened  to  be  all  the  others  he  had)  to  B. 
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lu  JJ.  It  is  said,  and  no  doubt  with  great  force,  that  we  are  to  construe 

1871       gifts  of  land  under  the  new  law  with  reference  to  and  by  way  of 

Spbingett   assimilation  to  gifts  of  personalty.    Now  if  there  were  a  gift  of 

Jkninob      personalty  in  such  a  way  as  to  amount  to  what  is  called  a  gift  of  a 

particular  residue,  as  in  those  cases  which  have  been  referred  to, 

where  there  was  a  gift  of  certain  furniture  to  the  widow,  and  a  gift 
of  the.  furniture  ^  not  hereinbefore  disposed  of "  to  his  son,  I  take 
it  it  would  be  impossible  to  doubt  that  still  what  the  son  takes  is 
given  to  him  as  a  specific  legatee,  and  that  he  does  not  take  as 
residuary  legatee ;  therefore  it  appears  to  me  that  what  the  Plain- 
tiff takes  under  the  gift  in  the  present  will  he  takes,  not  as  a 
residuary  devise,  but  as  a  specific  devise,  and  I  think  it  impossible 
to  bring  the  gift  within  the  words  of  the  Act  of  Parliament^  "  the 
residuary  devise  (if  any)  contained  in  such  will." 

The  case,  moreover,  appears  to  me  to  be  covered  by  authority, 
for  I  cannot  distinguish  it  in  principle  from  In  re  Brown's 
Trusts  (1),  where  the  present  Lord  Chancellor,  when  Yice-Chan- 
cellor  Wood,  uses  words  which  are  entirely  applicable  to  this  case : 
*'  Suppose  she  had  given  a  part  of  this  estate  in  fee  to  a  devisee 
who  afterwards  died  in  her  lifetime,  and  by  a  subsequent  codicil 
she  had  devised  all  that  part  of  the  estate  which  was  not  before 
given,  that  would  be  as  plain  a  specific  devise  as  possible ;  and  I 
think  I  should  be  stretching  the  statute  prodigiously  if  I  were  to 
hold  that  the  devise  in  question  in  this  case  is  a  residuary  devise." 
I  am  of  the  same  opinion  in  this  case.  We  should  be  stretching 
the  statute  prodigiously  if  we  were  to  hold  that  a  gift  of  the  rest 
of  the  lands  in  a  particular  parish  was  a  residuary  devise  within 
its  meaning. 

Sir  G.  Mkllish,  L.  J. : — 

I  am  of  the  same  opinion. 

It  appears  to  me  there  axe  two  questions  in  this  case;  first, 
whether,  from  the  language  of  the  testator,  you  can  infer  an  inten- 
tion that  if  the  previous  devise  did  not  take  effect  on  account  of 
the  secret  trust,  or  from  any  other  reason,  these  lands  should  pass 
to  the  Appellant.  I  am  of  opinion  that  no  such  intention  can  be 
naturally  inferred.    First  of  all  there  is  a  specific  devise  of  these 

(1)  1  K.  &  J.  62?,  628. 
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lands  to  the  Pipers,  not  expressing  any  trust,  but,  as  has  been  found ,      u  J  J. 
on  a  secret  trust  for  charitable  purposes.  Then  the  testatrix  devises       1871 
to  the  Appellant  "  the  rest  of  my  freehold  hereditaments  situated    gp^^^Tr 
in  the  parish  of  HawkhurstJ*    Now,  as  a  matter  of  construction,  it     ,   *- 

is  impossible  to  infer  from  those  words  that  she  had  any  intention       

to  pass  to  the  Appellant  these  particular  lands  which  she  had  before 
devised  to  the  Pipers.  This  appears  to  me  to  distinguish  the  case 
from  those  which  have  been  cited  respecting  what  is  called  a  par- 
ticular residue  of  personal  property,  for  every  one  of  those  cases 
appears  to  me  to  have  gone  upon  this,  that  from  the  language  of 
the  testator  it  was  to  be  inferred  that  he  intended  the  particular 
property,  if  the  gift  of  it  £uled,  to  pass  under  the  bequest  of  the 
particular  residue  of  that  description  of  property. 

Now  in  the  case  which  I  think  was  the  one  most  relied  upon, 
perhaps,  by  Mr.  WiUiams,  De  Trafford  v.  Tempest  (1),  the  testator 
gave  to  his  widow  certain  chattels  which  at  the  time  of  his  decease 
might  happen  to  be  at,  or  in,  or  about  his  capital  mansion,  mes- 
suage, and  dwelliug-house  at  Trafford  Park.  He  subsequently 
bequeathed  to  his  son,  Sir  Humphrey  Trafford,  all  his  household 
and  other  furniture,  plate  and  chattels,  not  thereinbefore  other- 
wise disposed  of  (except  money  and  securities  for  money),  which  at 
the  time  of  his  decease  might  happen  to  be  at,  in,  or  about  his 
said  capital  messnage,  or  dwelh'ng-house  at  Trafford  Park.  Those 
were  very  strong  words,  from  which  it  can  be  easily  inferred  that 
he  did  intend  that  if  the  previous  devise  to  his  widow  from  any 
cause,  such  as  her  dying  in  his  lifetime,  did  not  take  effect,  all  his 
chattels  in  that  house  should  go  to  his  son.  The  words  themselves, 
'*  not  hereinbefore  otherwise  disposed  of,"  express  that  if  the  par- 
ticular chattels  did  not  go  to  his  widow,  he  meant  them  to  go  to 
his  son.  So  in  Peire  v.  Pdre  (2),  where  a  testator,  having  a  power 
of  appointment  by  will  over  a  sum  of  stock,  bequeathed  two  sums 
of  £5000  and  £500  sterling  thereout  to  A.  and  E. ;  then  gave 
to  trustees  all  and  singular  the  rest,  residue  and  remainder  of  the 
said  estate,  trust  moneys,  property,  and  premises  so  as  aforesaid 
settled  and  assigned  by  him  under  and  by  virtue  of  the  said  before- 
recited  indenture  of  assignment,  after  deducting  from  the  whole  of 
the  said  estate,  trust  moneys,  property,  and  premises  the  said  sum 

(1)  21  Beav.  564.  (2)  14  Beav.  197. 
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L.  JJ.      of  £5000  and  the  said  legacy  of  £500,  upon  trust  to  invest  the 

1871        same  for  the  benefit  of  his  son.    The  decision  simply  was,  that 

Bpringket    ^^6^3  ^ot  having  been  enough  to  satisfy  the  £5000  and  the  £500 

j^\        in  full,  the  gift  of  the  residue  failed.    It  was  so  held  because  that 

is  the  true  construction  of  the  language.   The  testator  gave  £5000 

and  £500  out  of  the  trust  funds,  and  all  the  rest  and  residue  of 
them  he  gave  to  somebody  else.  Then  it  was  justly  said,  if  there 
is  no  rest  and  residue,  if  the  £5000  and  £500  cannot  be  paid,  then 
the  donee  of  the  rest  and  residue  gets  nothing.  The  case  turned 
upon  the  question  what  the  testator  meant  by  his  words.  If  a 
testator  uses  language  from  which  you  can  infer  his  intention  to  be 
that  if  a  gift  of  certain  property  fails,  that  property  shall  pass 
under  a  gift  of  the  residue  of  his  property  in  a  particular  parish, 
I  do  not  at  all  mean  to  say  that  it  would  not  so  pass.  The  next 
question  is,  whether  the  lands  passed  to  the  Appellant  under 
the  25th  section  of  the  Wills  Ad.  Now,  in  order  that  a  residuary 
gift  may,  under  the  25th  section  of  the  Wills  Act,  include  lapsed 
and  void  devises,  without  the  will  expressing  any  intention  to  that 
effect,  I  am  of  opinion  that  the  devise  must  be  a  real  residuary 
devise ;  that  is  to  say,  so  worded  as  to  apply  to  all  land  that  is  net 
otherwise  disposed  of.  When  a  testator  has  made  a  gift  of  that 
hind,  then  the  Act,  in  substance,  says,  it  will  be  presumed  from 
the  universality  of  the  gift  that,  unless  he  expresses  the  contrary, 
he  intends  it  to  pass  what  was  specifically  devised,  if  from  any 
cause  the  specific  devise  fails;  and  I  must  say  that  the  section 
appears  to  me  to  assume  that  there  can  be  only  one  residuary 
devise  in  the  will,  for  it  says,  *'  shall  be  included  in  the  residuary 
devise  (if  any)  contained  in  such  wilL"  That  appears  to  me  to 
shew  that  the  Legislature  intended  the  section  to  apply  only  where 
there  was  what  may  be  called  an  universal  residuary  devise ;  that  is 
to  say,  a  devise  of  all  the  residue  of  the  testator's  lands. 

Solicitors:  Messrs.  Monckton  &  Monckton;  Messrs.  Dawes  & 

S0713. 
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Iforch  11. 


WILKINSON  V.  DENT.  l.  jj. 

187J 

Election — WiU — Second  Election. 

A  testatrix  devised  "  all  and  singular  the  estate  and  mines  of  AJ*  to  trus- 
tees in  trust  for  sale,  and  gave  to  T.  D.  £10,000,  which  was  to  be  taken  ia 
full  satisfaction  of  any  sums  which  she  might  owe  him  at  her  decease,  and  to 
W.  D.  £3000,  which  she  declared  was  to  be  taken  in  satisfaction  of  any  rent- 
charge  out  of  a  certain  part  of  her  real  estate.  Her  will  contained  the  usual 
devise  of  trust  and  mortgage  estates.  She  was  in  possession  of  the  entirety 
of  the  A.  estate,  but  was  owner  only  of  one  moiety,  being  in  possession  of 
the  other  moiety  by  virtue  of  a  mortgage,  the  money  due  upon  which  was  sub- 
ject to  trusts,  under  which  T,  D,  and  W,  i).,  on  her  death,  became  entitled 
each  to  one-fifth : — 

HM  (affirming  the  decision  of  the  Master  of  the  Bolls),  that  T,  2>.  and 
W.  D,  were  put  to  their  election  between  the  benefits  they  took  under  the 
w*ill  and  their  shares  in  the  mortgage-money. 

IHIS  was  an  appeal  by  the  Plaintiff,  Thomas  Dent,  and  the 
Defendant^  William  Deni,  from  so  much  of  an  order  of  the  Master 
of  the  Bolls  as  put  them  to  their  election. 

The  testatrix,  by  will  dated  the  24th  of  August,  1 8 17,  gave  and 
devised  ^*  all  and  singular  the  estate  and  mines  otAroa,  in  Columbia^ 
formerly  the  estate  of  Simon  Bolivar,  the  Liberator,  with  all  and 
every  the  rights,  royalties,  members,  and  appurtenances  thereunto 
belonging,  and  all  benefit  and  advantage  thereof  in  every  respect,*' 
to  trustees  in  fee,  upon  trust  for  sale ;  and  she  gave  to  her  brother 
Thomas  Dent  a  legacy  of  £10,000,  which  she  directed  to  be  taken 
to  be  in  full  satisfaction  of  any  sum  or  sums  of  money  in  which 
she  then  was,  or  at  the  time  of  her  decease  might  be,  indebted  to 
him.  She  devised  to  the  same  trustees,  their  heirs  and  assigns, 
all  such  real  estates  as  were  vested  in  her  as  trustee  or  mortgagee 
in  fee,  or  otherwise,  upon  the  trusts  and  subject  to  the  equities 
affecting  the  same.  By  a  codicil  dated  the  24th  of  August,  1847, 
the  testatrix  gave  to  her  brother  WiUiam  Dent  a  legacy  of  £3000, 
and  declared  that  it  should  be  taken  in  lieu  and  satisfaction  of  any 
rent-charge  out  of  a  certain  part  of  her  real  estate* 

At  the  time  of  making  her  will,  and  of  her  death,  the  testatrix 
was  in  possession  of  the  entirety  of  the  Area  estate,  but  was  owner 
only  of  one  moiety.     She  was  in  possession  of  the  other  moiety  as 
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L.  JJ.       mortgagee  under  a  moitgage  for  an  amount  exceeding  the  value 

1871        of  the  property  comprised  in  it.    The  mortgage-money  was  im- 

WiLKiNTON    pressed  with  the  trusts  declared  by  a  deed  dated  the  7th  of  May, 

j^^        1833,  under  which  Thomas  Bent  and  William  Deni  were  entitled 

each  to  one-fifth  of  the  money  after  the  death  of  the  testatrix. 

The  estate  at  Aroa  had  been  sold  under  the  direction  of  the 
(jourt ;  and  one  moiety  of  the  proceeds  having  proved  insufficient 
to  pay  the  mortgage  debt,  the  Master  of  the  Bolls  made  an  order 
declaring  that  Thomas  Dent  was  entitled  to  one-fifth  part  of  a 
moiety  of  the  purchase-money,  and  that  WiUiam  Dent  was  entitled 
to  another  one-fifth  part  of  the  same  moiety,  and  that  Thomas 
Dent  and  WiUiam  Dent  were  respectively  bound  to  elect  between 
any  sums  taken  by  them  respectively  as  bounty  under  the  will  or 
codicil,  and  their  respective  shares  in  the  moiety  of  the  purchase- 
moneys  under  the  indenture  of  the  7th  of  May,  1833. 

Sir  Roundell  Palmer,  Q.C.,  Sir  JB.  BaggaUay,  Q.C.,  and  Mr. 
Keketvichf  for  the  Appellants : — 

The  testatrix  only  intended  to  dispose  of  her  beneficial  interest, 
for  she  has  made  a  separate  devise  of  trust  and  mortgage  estates : 
Bandiffe  v.  Parkyns  (1).  The  case  of  Padbury  v.  Clark  (2)  is 
therefore  distinguishable.  A  particular  case  of  election  is  raised 
on  the  face  of  the  will,  and  a  second  case  cannot  be  raised  by 
inference :  East  v.  Cook  (3) ;  Dillon  v.  Parker  (4) ;  Story,  Eq. 
Jur.  (5)  ;  Cooper  v.  Cooper  (6). 

Mr.  JesseJ,  Q.C.,  and  Mr.  Freeman,  and  Mr.  Southgaie,  Q.C.,  and 
Mr.  W,  W.  Karsldke,  appeared  for  the  Bespondents,  but  were  not 
called  upon* 

Sib  W.  M.  James,  L.J. : — 

The  first  question  is,  whether,  according  to  the  reasonable  con- 
struction of  this  will,  the  entirety  of  the  Aroa  property  passed  by 
the  devise :  ^  I  give  and  devise  all  and  singular  the  estate  and 
mines  of  Aroa,  in  Columbia,  formerly  the  estate  of  Simon  Bolivar, 
the  Liberator,  with  all  and  every  the  rights,  royalties,  members, 

(1)  6  Dow.  149,  185.  (4)  1  Sw.  359,  403. 

(2)  2  Mac.  &  G.  298.  (5)  10th  Ed.  vol.  ii.  p.  333. 

(3)  2  Ves.  Sen.  30.  (G)  Law  Rep.  6  Ch.  15. 


V. 

Dent. 
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and  appurtenances  thereunto  belonging,  and  all  benefit  and  advan-      L.  J  J. 
tage  thereof  in  every  respect,  to  my  said  trustees  hereinafter       1871 
named,  their  heirs  and  assigns."  Wilkinson 

At  the  time  of  making  her  will  the  lady  was  in  possession  of  the 
entirety  of  the  property,  one-half  as  beneficial  owner  and  one-half 
as  mortgagee  in  possession,  subject  to  redemption  upon  payment 
of  a  sum  which,  beyond  all  question,  never  would  be  paid.  This 
mortgage-money  was  subject  to  the  trusts  of  a  deed  which  had 
been  executed  by  her  testator,  and  kept  by  himself  amongst  his 
own  papers.  It  appears  to  me  utterly  impossible  to  suppose  that 
when  she  said :  *'  1  give  and  devise  all  and  singular  the  estate  and 
mines  of  Aroa,  in  Columbia,  formerly  the  estate  of  Simon  Bolivar, 
the  Liberator,"  she  meant  only  to  give  such  estate  and  interest  as 
she  had  in  the  property.  A  will  must  be  construed  reasonably 
even  where,  by  so  doing,  parties  are  put  to  their  election. 

Then,  as  to  the  second  point,  it  is  said  that  there  is  no  testa- 
mentary bounty  as  to  which  the  parties  are  put  to  their  election. 
There  are  two  legacies,  one  to  one  person,  and  one  to  another, 
which  legacies,  the  will  declares,  are  to  be  taken  in  satisfaction  of 
certain  demands  against  the  estate.  It  is  the  common  case  where 
the  father  of  a  family  leaves  a  legacy  to  a  member  of  his  family, 
and  says :  **  You  must  take  that,  and  not  raise  any  question  against 
my  estate."  It  is  argued  that  in  such  a  case  there  is  a  special 
direction  which  prevents  election  as  to  other  parts  of  the  will,  and 
reference  was  made  to  the  case  of  East  v.  Cook  (1).  It  is  not  very 
easy  to  understand  that  case,  but  probably  it  was  of  this  kind :  My 
eldest  son  is  owner  of  a  bit  of  property.  It  would  be  convenient 
that  this  bit  of  property  should  go  along  with  a  property  which  I 
am  devising  to  my  second  son ;  so  I  make  a  devise  of  this  bit  of 
property  to  the  second  son ;  and,  among  other  gifts  to  my  eldest 
son,  I  give  him  a  piece  of  property  which  I  state  in  my  will  to  be 
in  lieu  of  his  bit  of  property  which  I  purport  to  take  away  from 
him.  In  such  a  case  the  eldest  son  is  merely  put  to  his  choice 
between  those  two  bits  of  property.  It  is  a  case  where  the  ordi- 
nary doctrine  of  election  is  excluded  by  an  apparent  expression  of 
intention  by  the  testator  that  only  one  of  the  gifts  to  the  eldest 
son  is  conditional  on  his  giving  up  what  the  testator  purports  to 

(I)  2  Ves.  Sen.  30. 
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V. 

Dent. 


take  away  from  hinu  Sach  a  case  in  no  way  goTerns  the  present 
It  was  snggested  that  here  there  ffi  no  testamentary  bounty  to  the 
brothers,  inasmuch  as  the  l^acies  to  them  are  giyen  in  satisfac- 
tion of  their  claims  against  the  testatrix*  This  cannot  be  main- 
tained,  for  it  is  impossible  to  say  that,  if  the  demand  had  been 
satisfied  and  the  rent-charge  extingnished  in  the  lifetime  of  the 
testatrix,  these  legacies  would  haye  failed.  The  question  is, 
whether  there  is  testamentary  bounty  to  a  person  whose  estate 
and  right  are,  under  another  part  of  the  will,  interfered  with.  It 
appears  to  me  clear  that  this  question  must  be  answered  in  the 
affirmatire,  though  before  the  amount  of  the  bounty  can  be  ascer- 
tained the  amount  of  the  claims  which  the  legatees  had  against 
the  testatrix  must  be  ascertained,  and  I  think  that  the  Master  of 
the  Bolls  was  quite  right  in  saying  that  these  legatees  were  put  to 
their  election. 


Sib  G.  Mellish,  LJ.  : — 
I  am  of  the  same  opinion. 

Solicitors:  Messrs.  Freshfield;   Mr.  JK  Ward;  Messrs.  Fineh  d: 
Jennings. 


L.  JJ. 
lb7l 

Udreh  15. 


WHITING  V.  BTIRKE. 

Co-turetiei — Sureties  hy  sejparaie  Instruments, 

A  bond  was  executed  by  a  principal  and  two  sureties,  with  a  stipulation 
that  tl\e  sureties  should  not  be  discharged  by  any  new  arrangement  between 
the  creditor  and  the  principal.  One  of  the  sureties  compounded  with  his 
creditors,  and  by  the  terms  of  the  bond  the  moneys  secured  became  imme* 
d lately  payable.  After  this  the  Plaintiff  signed  a  separate  undertaking  to 
l)ecome  liable  for  the  whole  amount ;  and  upon  the  principal  becoming  insol- 
vent, the  creditor  sued  the  Plaintiff  and  obtained  payment  of  the  amount 
due.  The  Plaintiff  filed  his  bill  against  the  solvent  surety  in  the  first  bond 
for  contribution : — 

Held  (affirming  the  decision  of  Malins,  V.C),  that  the  Plaintiff  was  entitled 
to  contribution  from  the  Defendant. 

1  HIS  was  an  appeal  from  a  decision  of  Vice-Chancellor  3faZ«ns(l). 
The  facts  were  as  follows:— On  the  28th  of  September,  186G, 

(1)  Law  Rep.  10  Eq.  539. 


Burke. 


VOL.  VL]  CHANOEBY  APPEALS.  343 

Arthur  Crux  as  principal,  and  Theodore  Crum  and  W.  H.  Burke  as  L.  JJ. 
fluretieSy  executed  a  bond  to  the  Proiedor  Endowment^  Loan,  and  1871 
Annuity  Company,  in  the  sam  of  £800,  to  secure  the  repayment  WHmMo 
of  certain  sums  of  money  in  the  bond  mentioned,  by  quarterly 
instalments  of  £33  58.  each,  the  last  of  such  payments  becoming 
due  in  September,  1870.  And  the  obligors  covenanted  with  the 
<x)mpany  that,  if  any  of  the  quarterly  payments  should  be  in  arrear, 
or  in  any  of  the  eyento  indorsed  upon  the  bond — one  of  which  was, 
if  either  of  the  obligors  should  be  declared  a  bankrupt  or  make  a 
composition  with  his  creditors — in  such  case  not  only  any  quarterly 
sum  which  might  then  ha?e  become  due,  but  all  sums  of  like 
amount  which  would  have  become  due  if  the  principal  debtor 
had  outlived  the  28th  day  of  September,  1870,  and  such  day  had 
actually  arrived,  should  immediately  become  payable,  and  payment 
thereof  might  be  enforced  by  the  company.  And  the  sureties  to  the 
said  bond  covenanted  with  the  company  that  they,  or  either  of  them, 
should  not  be  released  or  discharged  from  the  bond  by  any  arrange- 
ment which  might,  either  with  or  without  the  assent,  and  notwith- 
standing the  dissent,  of  the  sureties,  be  made  between  the  principal 
and  the  company,  either  for  continuation  or  alteration  of  time  of 
payment,  or  for  additional  security,  or  by  any  dealing  or  transaction 
which  should  take  place  between  the  principal  and  the  company. 

In  the  month  of  August^  1868,  Theodore  Crux  executed  a  deed 
of  composition  with  his  creditors,  whereby  he  covenanted  to  pay 
them  2s.  in  the  pound  in  discharge  of  their  debts. 

Upon  the  failure  of  Theodore  Crux,  and  in  consequence  of  one  of 
the  instalments  being  in  arrear,  the  company  commenced  proceed- 
ings against  Arthur  Crux,  and  before  they  would  consent  to  stop 
proceedings  against  him  they  required  him  to  produce  another 
surety  in  the  place  of  Theodore  Crux ;  and  Arthur  Crux  thereupon 
applied  to  the  Plaintiff,  who  was  then  about  twenty-one  years  of 
age,  to  assist  him«  Accordingly,  on  the  24th  of  August,  1868,  the 
Plaintiff,  without  taking  any  other  advice,  went  with  Arthur  Crux 
to  the  o£9ce  of  the  Protector  Company,  and  signed  an  undertaking 
of  that  data  By  this  document^  which  recited  the  bond  of  the 
28th  of  September,  1866,  and  the  commencement  of  proceedings 
at  law  against  Arthur  Crux,  and  that  the  Plaintiff  had  requested 

the  company  not  to  farther  prosecute  the  proceedings  against 
Vol.  VI.  2  E  1 
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L.  JJ.  ArOiwr  Crux,  but  to  permit  the  sum  of  £299  5$,,  which  was  thea 
1871  dae,  to  be  paid  hj  nine  instalments,  according  to  the  tenor  of  the 
Wmruro  ^^id  bond,  in  manner  therein  appearing,  to  which  request  the 
company  had  acceded  upon  having  the  additional  security  of  the 
Plaintiff's  undertaking  and  guarantee  for  the  amount  by  instal* 
mentB  thereafter  provided,  the  Plaintiff  undertook  to  pay  the  com- 
pany the  sum  of  £299  5$.  by  quarterly  instalments  of  £33  5s^ 
each,  and  in  case  of  default  in  payment  of  any  instalment,  the  full 
amount  then  remaining  unpaid  to  become  due  and  payable. 

This  arrangement  was  carried  into  effect  without  any  communi* 
cation  with  Burke, 

On  the  5th  of  December,  1868,  Arthur  Grux  became  bankrupt. 

In  January,  1869,  the  Protector  Company  commenced  proceed- 
ings  at  law  against  the  Plaintiff  for  payment  of  the  amount  due 
upon  the  bond,  in  which  they  recovered  judgment;  and  they 
obtained  a  charging  order  on  the  Plaintiff's  share  in  certain  funds- 
standing  to  his  credit  in  the  Court,  and  subsequently  received,  by 
order  of  the  Court,  the  sum  of  £383  10«.  in  satisfaction  of  all 
claims  under  the  bond. 

The  Plaintiff  then  filed  the  present  bill  against  the  Defendant 
Burke,  praying  that  he  might  be  ordered  to  pay  to  the  Plaintiff  a 
moiety  of  the  sum  so  recovered,  with  interest ;  and  that  /.  JET.  Clarke, 
another  Defendant,  who  was  the  assigoee  of  Arthur  Crux,  might 
be  ordered  to  pay  to  the  Plaintiff  the  other  moiety,  and  also 
to  pay  to  the  Defendant  Burke  the  moiety  of  the  principal,  and 
interest  directed  to  be  paid  by  him  to  the  Plaintiff. 

The  Defendant  Burke  stated,  in  his  answer,  that  the  Plaintiff^ 
had  agreed  with  Arthur  Crux  to  enter  into  partnership  with  him 
in  some  shooting-grounds,  and  that  one  of  the  conditions  was,  that 
the  Plaintiff  should  take  upon  himself  all  the  claims  of  the  Pro- 
tector Company,  and  relieve  Arthur  Crux  from  all  liability ;  and 
submitted  that,  by  that  arrangement,  the  Defendant  was  released.. 
It  appeared,  however,  that  the  matter  of  the  partnership  never 
proceeded  beyond  mere  negotiation ;  and  Arthur  Crux  stated  in 
his  affidavit  that,  to  the  best  of  his  belief,  it  was  clearly  understood 
by  all  parties  that  the  Plaintiff  was  to  be  co-surety  with  Burke. 

The  Vice-chancellor  granted  the  relief  prayed  against  Burke, 
but  made  no  decree  against  Clarke. 


WfllTIHG 
•BUBKS. 
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From  tliis  decree  Bv>rie  appealed.  L.  JJ. 

1871 

Mr.  Olasse,  Q.C.,  and  Mr.  Bohinsan,  for  the  Appellant^  con- 
tended that  there  was  no  intention  to  create  a  co-suretyship. 
There  was  an  agreement  between  the  Plaintiff  and  Arthur  Crux, 
that  the  Plaintiff  should  undertake  the  liability  for  the  whole 
debt,  and  there  was  no  communication  with  Burke.  The  Plaintiff 
having  entered  into  a  separate  undertaking  to  pay  the  whole 
amount  due,  had  no  right  to  claim  against  the  Defendant  a  con- 
tribution to  a  debt  which  he  Yoluntarily  took  upon  himself.  A 
man  has  no  right  to  pay  off  another's  debt,  and  then  sue  him  for 
what  he  has  paid. 

Mr.  Cotton^  Q.C.,  and  Mr.  Harvey^  for  the  Plaintiff^  were  not 
called  on. 

Sib  W.  M.  James,  L.J. : — 

This  appeal  entirely  fails.  The  original  bond  contained  a  very 
stringent  proyision,  that  no  arrangement  whatever  between  the 
principal  debtor  and  creditor,  as  to  giving  time  to  the  debtor  or 
one  of  the  sureties,  should  release  the  other  surety — a  provision 
perhaps  not  unreasonable,  because  the  giving  of  time  usually 
operates  in  favour  of  the  sureties.  Then  the  Plaintiff  signed  an 
instrument,  professing  in  terms  to  be  made  by  way  of  additional 
security,  for  payment  of  the  bond  '^  according  to  the  tenor  thereof" 
— that  is,  the  Plaintiff  says :  "  You  have  now  only  one  surety ;  if  you 
will  consent  not  to  proceed  with  your  action,  I  will  give  my  name 
as  surety  in  addition."  He  thus  became  a  surety  for  the  same 
debt  for  which  Burke  was  a  surety ;  and  in  that  case,  in  whatever 
way  he  became  surety,  if  the  other  surety  is  called  on  to  pay,  he 
must  contribute. 

But  it  is  said  that  there  was  a  special  agreement  that  the  Plaintiff 

should  pay  the  debt  entirely  himself,  without  looking  to  Burke  as 

being  liable  at  all.    But  when  we  look  at  the  evidence,  there  is 

really  no  conflict  as  to  the  result  of  it.    There  was  a  talk  about  a 

partnership  between  the  Plaintiff  and  Arlhwr  Crux^  which  never 

proceeded  beyond  a  negotiation,  but  went  off.    If  it  had  gone  on, 

it  would  have  resulted  in  the  Plaintiff  paying  off  all  the  debt 

2  E2  1 


3 16  GHAKGEBY  APPEAIA  [L.  R. 

L.  JJ.      himself.    But  it  went  off,  and  the  matter  remained  according  to 
1871        its  legal  effect,  namely,  that  each  surety  was  liable  to  contribute  to 
Whitoto     the  debt.    The  appeal  must  be  dismissed  with  costs. 

Sir  6.  DIellish,  L.  J. : — 
I  am  of  the  same  opinion. 

Solicitors  for  the  Plaintiff:  Messrs.  Alffeman  Wdh  dt  Sykes. 
Solicitors  for  the  Defendant  Burke :  Messrs.  James,  Curtis,  <& 
James. 


L.  JJ.  STANNAED  v,  LEE, 

l!iS         Copyright  in  Map^Registraiion—^  &  6  Vict,  c.  45—8  Geo.  2,  c.  13—7  Geo.  3, 
JTorcA  21, 22.  c  38 — 15  Vict,  c.  12 — Practice— Costs  of  Appeal, 

The  proprietor  of  the  copyright  in  a  map,  whether  forming  part  of  or  pnb- 
lished  independently  of  a  book,  cannot  maintain  a  suit  in  respect  of  any 
infringement  of  his  copyright  until  he  has  registered  the  map  at  Staiioners'^ 
Hall,  under  the  provisions  of  5  &  6  Vict^  c  45. 

Decision  of  Malins,  Y.G.,  reversed. 

The  costs  of  a  successfnl  appeal  will  not  be  given  in  the  absence  of  mis- 
conduct on  the  part  of  the  Respondent. 

1  HIS  was  an  appeal  from  a  decision  of  Yice-Chancellor  Maltns, 
overruling  a  plea  to  the  Plaintiffs'  bill. 

The  bill  stated  that,  in  July,  1870,  during  the  war  between  the 
King  of  Prussia  and  the  Emperor  of  the  French,  the  Plaintiffs, 
Messrs.  Stannard  dt  Son,  printed  and  published  a  map  which  they 
had  designed  by  the  description  of  *'  No.  1.  Stannard  dt  Son's  Pano- 
ramic Bird's-eye  View  of  Fran4^  and  Prussia,  and  the  surrounding 
countries  likely  to  be  involved  in  the  war ;  with  the  railways  and 
strategic  positions  of  each  army,  and  the  great  fortresses  of  the 
Bhine  provinces."    The  price  of  this  map  was  2s. 

The  bill  then  stated  that,  in  August,  1870,  the  Defendant^  Thomas 
Wales  Lee,  published  a  bird's-eye  view  of  the  seat  of  war,  which  was 
advertised  in  the  newspapers,  under  the  following  description: 
"  r.  W.  Lee's  Shilling  Panoramic  Bird's^ye  View  of  the  Seat  of 
War,  from  special  drawings  by  French  and  German  artists,  shewing 
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the  Rhine,  France,  PrtMna,  Bdffium,  and  sarrounding  countries,       L.  Jj. 
riTerSy  roads,  railways,  fortresses,  and  strategic  positions  of  each        isri 
army,  beautifuUy  tinted."  Sta^^ed 

The  Plaintifb  alleged  that  the  Defendant's  map  was  an  infringe-        ^^- 

ment  of  their  copyright,  and  prayed  for  an  injunction  and  payment       

of  damages. 

The  Plaintiffs  having  filed  their  bUI,  obtained  an  ex  parte  injunc- 
tion ;  and  a  motion  by  the  Defendant  to  dissolve  it  was  refused  by 
Yice-Chancellor  Baeon,  the  Vacation  Judge. 

The  Defendant  then  filed  a  plea,  that  the  Plaintiffs'  map  was  a 
book  within  the  meaning  of  5  &  6  Vict.  c.  45,  and  that  it  had  net 
been  registered  at  Statianera*  Sail,  as  required  by  that  Act. 

The  PlaintifiEs  set  down  the  plea  for  argument,  and  the  plea  was 
overruled  by  Vice-Chancellor  Molina  on  the  16th  of  November, 
1870.  The  Defendant  appealed  from  this  decision,  and  also  from 
the  order  of  Vice-chancellor  Bacon  granting  the  injunction. 

Mr.  Fooks,  Q.C.,  and  Mr.  W.  Fooka,  for  the  Appellant : — 

The  case  is  governed  by  5  &  6  Vict.  c.  45.  By  sect.  2  of  that 
Act  the  word  "  book  "  is  defined  "  to  mean  and  include  every  volume, 
part,  or  division  of  a  volume,  pamphlet,  sheet  of  letter-press,  sheet 
of  music,  map,  chart,  or  plan  separately  published."  By  sect.  24 
it  is  enacted  that  no  proprietor  of  copyright  in  any  book,  which 
shall  be  first  published  after  the  passing  of  this  Act,  shall  maintain 
any  action  or  suit  at  law  or  in  equity,  or  any  summary  proceeding 
in  respect  of  any  infringement  of  such  copyright,  unless  he  shall, 
before  commencing  such  action,  suit,  or  proceeding,  have  caused  an 
entry  to  be  made  in  the  book  of  registry  of  the  Staiianers^  Company 
of  such  book,  pursuant  to  this  Act:  Provided  always,  that  the 
omission  to  make  such  entry  shall  not  affect  the  copyright  in  any 
book,  but  only  the  right  to  sue  or  proceed  in  respect  of  the  infringe- 
ment thereof  as  aforesaid."  The  words  *'  any  copyright "  are  quite 
general ;  therefore,  although  the  Plaintiffs  may  be  proprietors  of  a 
copyright  in  a  map,  under  the  earlier  Acts — 8  Geo.  2,  c.  13,  and 
7  Geo.  3,  c  38 — ^they  are  still  bound  to  comply  with  the  provision 
for  registration  as  a  condition  precedent  to  their  enforcing  their 
right:  Caasea  y.  Stiff  (1). 

(1)  2  K.  &  J.  279. 
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L.  JJ.  Mr.  CoUon,  Q.C.,  and  Mr.  L.  Fidd,  for  the  Plaintiffs  :— 

}^  From  the  time  of  Queen  Anne  there  have  been  two  parallel 

STA2XNABD  serles  of  statutes,  one  relating  to  books  proper,  the  other  to  works 
in  the  nature  of  prints.  The  statute  5  &  6  Vict.  e.  45,  belongs  to 
the  former  series.  Its  1st  section  refers  to  the  book  Acts,  not 
to  the  print  Acts.  Eyidently  this  Act  was  intended  only  to  deal 
with  books ;  and  in  the  2nd  section  f^  map  "  seems  to  be  construed 
as  referring  to  a  map  which  forms  part  of  a  book  by  being  an 
>  accompaniment  to  it,  and  referred  to  in  it,  but  which  is  published 
separately.  ^'Separate"  only  means  materially  separate.  In 
Bf>gue  T.  EJouldon  (1),  engravings  forming  part  of  a  book  were  pro* 
tected,  though  the  provisions  as  to  separate  engravings  had  not 
been  complied  with.  The  old  series  of  statutes  relating  to  maps 
and  engravings,  including  the  8  Geo.  2,  c.  13,  and  7  Geo.  8,  c.  88, 
are  recognised  as  still  in  force  by  the  15  Vict.  c.  12,  which  extends 
their  protection  to  lithographs;  and  the  25  &  26  Vict.  c.  68, 
makes  further  provisions  as  to  the  same  class  of  works.  Even  if 
we  might  have  acquired  a  new  right  by  registration  under  the 
5  &  6  Yict.  c  45,  still  our  old  right  is  not  taken  away. 

Sib  W.  M.  James,  L.  J. : — 

In  this  case,  if  the  argument  of  Mr.  Cotton  were  to  prevail,  it 
would  lead  at  once  to  one  of  these  two  results — either  there  would 
be  two  kinds  of  maps — maps  pubh'shed  separately  and  maps 
forming  part  of  a  book,  with  respect  to  which  there  would  be  two 
distinct  laws  of  copyright---or  else  as  to  all  maps  there  would  be 
two  distinct  laws  of  copyright,  one  giving  a  conditional  right  ot 
property  with  an  unconditional  right  of  action  or  suit,  the  other 
giving  an  unconditional  right  of  property  with  a  conditional  right 
of  action  or  suit.  Either  of  these  states  of  the  law  would  be 
strangely  inconvenient. 

The  5  &  6  Vict  c  45,  s.  2,  says  that  a  "  book  "  shall  ^^  mean  and 
include  every  map,  chart,  or  plan  separately  published ;"  and  in  the 
24th  section  it  proceeds  to  say  that  no  proprietor  of  copyright  in 
any  "  book,"  that  is,  of  a  *^  map,  chart,  or  plan  separately  published," 
according  to  the  definition  given  of  a  book,  shall  maintain  an 

(1)  5  De  G.  &  Sm.  267. 
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^action  or  suit  in  respect  of  any  infringement  of  such  copyright,  L.  JJ. 
unless  he  shall  have  previously  registered  such  ^'  map,  chart,  or  1871 
plan  "  in  the  way  prescribed  by  the  Act.  No  very  heavy  onus  on  stannabd 
the  proprietor — Ho  very  difficult  step  to  take  before  he  commences 
his  suit  The  words  are  plain  and  simple,  and  there  is  no  reason 
for  saying  that  the  intention  of  the  Legislature  was  different  from 
that  which  is  expressed  by  the  words.  The  object  of  the  enact- 
ment is  very  clear.  Formerly  maps  had  been  considered  artistic 
works,  now  they  were  to  be  brought  into  their  proper  place  as 
literary  works.  And  rightly  so,  in  my  opinion,  for  maps  are 
intended  to  give  information  in  the  same  way  as  a  book  does.  A 
chart,  for  instance,  gives  similar  information  to  sailing  rules ;  maps 
give  instruction  as  to  the  statistics  and  history  of  the  country 
portrayed ;  they  point  out  the  amount  of  population,  the  places 
where  battles  were  fought,  the  dates  when  provinces  were  annexed, 
^s  in  maps  of  India,  and  give  other  geographical  and  historical 
details.  It  was  quite  reasonable,  therefore,  to  take  them  out  of 
the  law  of  artistic  works,  and  to  give  them  greater  protection  by 
bringing  them  under  the  law  of  copyright  of  literary  works. 
There  is  no  inconvenience  in  giving  the  natural  meaning  to  the 
ifords  of  the  statute,  and  there  would  be  great  inconvenience  in  the 
•contrary  construction.  I  think,  therefore,  the  plea  was  well  pleaded, 
and  that  the  Plaintiffs  are  not  entitled  to  maintain  their  suit  until 
they  have  registered  their  map. 

Sib  6.  Mellish,  L.J. : — 

I  am  of  the  same  opinion.  The  words  of  the  5  &  6  Yict.  c  45, 
are  too  dear  to  admit  of  the  interpretation  contended  for  by  the 
Plaintiffs.  Before  that  Act  was  passed,  maps  were  not  within 
the  statutes  which  gave  a  copyright  to  books,  but  were  governed 
by  the  law  of  copyright  of  artistic  works.  It  is  impossible  to  read 
the  Act  without  seeing  that  for  some  purposes,  at  least,  there  was  to 
be  a  change  in  the  copyright  of  maps,  and  that  some  maps  were 
to  be  included  under  the  term  "  books."  So  that  for  some  purposes, 
•at  least,  that  Act  altered  the  Acts  of  G-eo.  2  and  Oeo.  3.  In  the 
2nd  section  it  expressly  says  that  the  word  ''  book "  is  to  include 
'*^  every  map,  chart,  or  plan  separately  published."  The  only  ques- 
tion is,  whether  this  is  a  map  separately  published*      Beyond  all 
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question  it  is.  It  was,  indeed,  argned  that  the  section  was  in- 
tended to  be  confined  to  maps  which  fonn  substantially  parts  of 
books ;  but  I  think  no  such  meaning  can  be  got  out  of  the  words. 
The  term  ''copyright"  is  thus  defined  in  the  2nd  section:  ''The 
sole  and  exclusive  liberty  of  printing,  or  otherwise  multiplying, 
copies  of  any  subject  to  which  the  said  word  is  applied."  That 
must  indude  maps  separately  published.  It  is  impossible  to  hold 
that  the  words  ''  copyright  in  any  book "  in  the  24th  section  can 
haye  a  different  meaning  from  that  which  they  have  in  the  other 
sections. 

Is  this,  then,  a  suit  for  restraining  the  infringement  of  the  copy- 
right of  that  which  is  called  in  the  Act  a  "  book  ?'  I  can  entertain 
no  doubt  that  it  is.  There  is  no  such  ambiguity  in  the  statute  as^ 
to  entitle  us  to  go  into  the  question  whether  the  natural  construc- 
tion of  the  words  would  produce  an  absurdity.  But,  in  truth,  I  can 
see  no  absurdity  at  all  in  the  natural  construction.  On  the  con- 
trary, it  appears  to  me  a  perfectly  rational  one.  The  plea  must 
therefore  be  allowed. 


I 


Sir  W.  M.  James,  L.  J. : — 

There  will  be  no  costs  of  the  appeal.  We  have  laid  down  the 
rule  that  we  will  never  give  the  costs  of  a  successful  appeal  where 
there  has  been  no  misconduct  on  the  part  of  the  Respondents. 

Solicitor  for  the  Plaintiffs :  Mr.  M.  T,  Sodding. 
Solicitors    for  the  Defendant :    Messrs.    TFtZson,   Brtslaws,  dr 
Garpmad. 
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In  re  BLOWER'S  TRUSTS.  L.  JJ. 

Will — Caruiiructton — Words — Nephetoa — Great^Nephews  sharing 'with  Nephews.         ^^^ 

Mairek  22,  23. 
A  testator  gave  the  proceeds  of  the  sale  of  an  estate  to  his  great-nephew        ~-* 

G,  W,f  and  to  such  other  of  his  nephews  and  nieces  as  should  be  living  at 
his  own  or  his  sister's  decease  equally.  In  one  place  in  his  will  the  testator 
called  one  of  his  great-nephews  his  nephew,  but  in  all  other  places  he  called 
them  great-nephews : — 

HM  (reversing  the  decision  of  Sttuirt,  V.G.),  that  nephews  and  nieces 
must  be  confined  to  their  primary  signification,  so  as  not  to  include  great- 
nephews  and  great-nieces. 

i  HIS  was  an  appeal  from  a  decision  of  yioe-Ghancellor  Stuart. 
The  case  is  reported  (1). 

William  Blotoer,  who  died  in  1844,  by  his  will,  dated  in  De- 
cember, 1842,  devised  an  estate  to  trustees  until  his  great-nephew 
Langford  Wilson  should  attain  the  age  of  twenty-one  yearSy  upon 
the  trusts  therein  expressed,  and  so  soon  as  his  said  great-nephew 
attained  that  age,  he  devised  the  same  unto  his  said  great-nephew 
Lanfffard  Wilson^  his  heirs  and  assigns.  The  testator  then  devised 
another  estate  to  the  trustees,  upon  trust  to  pay  out  of  the  rents  a 
certain  annuity  of  £20,  and  as  to  and  concerning  the  remaining 
part  of  such  rents,  and  also  as  to  and  concerning  the  rents  of  the 
said  hereditaments  thereinbefore  devised  for  the  benefit  of  his  said 
'^  nephew  Langford  WiUon,''  in  case  he  should  depart  this  life  under 
the  age  of  twenty-one  years,  npon  trust  to  pay  the  same  to  the 
testator's  sister  Sarah  Langford  for  her  separate  use ;  and  after 
her  death,  he  directed  his  trustees  to  sell  and  dispose  of  the  said 
hereditaments,  and  also  his  said  real  estates  thereinbefore  devised 
for  the  benefit  of  his  said  great-nephew  Langford  Wilson^  in  case 
he  should  depart  thib  life  nnder  the  age  of  twenty-one  years ;  and 
the  testator  declared  the  trusts  of  the  net  moneys  which  should 
arise  from  the  sale  of  his  said  real  estates  as  follows : — 

"  Upon  trust  to  pay  thereout  all  my  mortgage  debts  which  may 
be  owing  by  me  upon  any  part  of  my  said  real  estates  (it  being  my 
wish  and  desire  that  the  estate  hereinbefore  devised  for  the  benefit 
of  my  said  great-nephew  Langford  Wilson  shall  be  free  from  any 

(1)  Law  Rep.  11  Eq.  97. 
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li.  JJ.  part  of  such  debts),  and  after  payment  thereof,  upon  trast  to  pay 

1871  and  divide  the  remainder  of  the  said  trust  moneys  unto  and  be- 

In  re  tween  my  great-nephew  George  WiUiam  Wilson  and  to  such  other 

%um^  of  my  nephews  and  nieces  as  shall  be  living  at  mine  or  my  said 

sister's  decease,  in  equal  shares  and  proportions." 

The  estate  was,  after  the  death  of  the  sister,  sold,  and  the  residue 
of  the  proceeds,  after  paying  the  mortgage  debts  and  expenses, 
had  been  paid  into  Court.  There  were  six  nephews  and  nieces, 
children  of  Sarah  Langford^  and  fourteen  great-nephews  and  great- 
nieoes  of  the  testator. 

George  WiUiam  Wilson  died  in  1859. 

The  nephews  and  nieces  presented  a  Petition,  praying  that  the 
fund  in  Court  might  be  paid  to  them  and  to  the  legal  representa- 
tives of  George  William  Wilson. 

The  Yice-Chancellor  held  that  the  great-nephews  and  great- 
nieces  were  entitled  to  share  with  the  nephews  and  nieces;  and 
from  this  decision  the  nephews  and  nieces  appealed. 

Sir  Boundell  PalmeTy  Q.C.,  Mr.  Dickinson,  Q.C.,  and  Mr.  Freding, 
for  the  Appellants : — 

The  word  ^'  nephew  "  is  used  in  its  strict  sense  in  every  place  in  the 
will,  except  in  one  passage ;  and  there  it  may  very  well  have  been 
used  by  inadvertence.  There  is,  therefore,  no  reason  for  departing 
from  the  rule  of  construction,  that  the  words  ought  to  be  read  in 
their  primary  and  usual  signification.  The  only  difficulty  arises 
from  the  expression  **  to  such  other  of  my  nephews  and  nieces  ;" 
but  that  may  easily  be  accounted  for.  The  testator  was  regarding 
each  of  his  nephews  and  nieces  as  a  separate  stirps,  and  he  looked 
on  his  great-nephew  George  William  Wilson  as  representing  the 
stirps  of  his  deceased  niece,  and  he  therefore  makes  him  share 
with  his  '^  other  nephews  and  nieces." 

[They  referred  to  Shelley  v.  Bryer  (1),  Sanderson  v.  Bailey  (2), 
Crook  Y.  WhiOey  (3),  Stoddart  v.  Nelson  (4),  Weeds  v.  Bristow  (5), 
In  re  Standley's  Estate  (6),  James  v.  Smith  (7),  and  Thompson 
V.  Bobinson  (8).] 

(1)  Jac.  207.  (5)  Law  Rep.  2  Eq.  333. 

(2)  4  My.  &  Cr.  56.  (6)  Ibid.  5  Eq.  303. 

(3)  7  D.  M.  &  Q.  490.  (7)  14  Sim.  214. 

(4)  6  Ibid.  68.  (8)  27  Beav.  486. 


TBUflTfi. 
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Mr.  Boffer,  for  Bespondents  in  the  same  interest.  L.  JJ. 

Mr.  Kardake,  Q.C..  and  Mr.  Badcock,  for  the  grea^nephews  and        '^ 
great-nieces :—  Blotoi'b 

The  case  is  governed  by  Jamea  v.  Smith  (1),  where  *^  nieces  "  was 
held  to  include  great-nieces.  In  the  present  will  the  testator  has 
explained  his  own  meaning  by  using  the  word  *^  nephew "  in  one 
place  for  "  great-nephew,"  and  by  the  expression  "  such  other  of  my 
nephews  and  nieces."  In  addition  to  this  he  shews,  by  the  expres- 
sion *^  living  at  mine  or  my  sister's  decease/'  that  he  contemplated 
individuals  of  the  class  coming  into  existence  after  his  death,  but 
before  the  death  of  his  sister,  and  these,  considering  the  state  of 
the  family,  would  only  be  great-nephews  and  great-nieces. 

[They  also  commented  on  the  cases  cited  on  the  other  side,  and 
referred  to  Eussey  v.  Lady  Dillon  (2).] 

Sir  W.  M.  James,  L.J. : — 

This  is  an  appeal  from  the  decision  of  the  Vice-Chancellor  Sir 
John  Stuart  upon  the  construction  of  the  following  gift: — [His 
Lordship  read  the  clause  in  the  will  set  out  above.]  The  construc- 
tion put  upon  these  words  by  the  Yice-Chancellor  was,  that  the 
words  ^'nephews  and  nieces  "  included  not  only  nephews  and  nieces, 
but  great-nephews  and  great-nieces,  and  that  all  those  who  lived 
at  the  death  of  the  testator,  and  all  those  who  came  into  existence 
between  that  time  and  the  death  of  the  sister  then  living,  took 
per  capita  as  tenants  in  common.  It  was  not  denied  in  the  argu- 
ment before  us  that  the  words  "  nephews  and  nieces  "  naturally  and 
ordinarily  mean  the  children  of  a  brother  or  the  children  of  a 
sister,  and  that  they  do  not  include  more  remote  descendants. 
But  it  was  said  that  we  have  here,  in  the  testator's  own  words,  a 
plain  indication  that  he  intended,  by  the  description  of  *^  nephews 
and  nieces,"  to  include  great-nep&ews  and  great-nieces,  and  that 
this  is  made  clear  by  the  words  '^such  other."  It  was  con- 
tendedy  and  certainly  not  without  force,  that  these  words  imply 
that  the  great-nephew,  Oeorge  WiUiam  Wilson,  was  one  of  that 
class  of  which  the  nephews  and  nieces  were  '*  others."  But  before 
we  alter  the  meaning  of  words  in  obedience  to  a  supposed  indica- 

(1)  14  Sim.  214.  (2)  Amb.  603. 


Blowsb's 
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L.  JJ.  lion  of  intention  of  the  testator — ^before  we  deviate  firom  the  direct 
1871  path  in  order  to  follow  a  light  which  appears  to  be  held  out  by  the 
In  re  testator — we  must  take  care  to  be  reasonably  sure  that  it  is  a 
genuine  light,  and  that  we  are  not  following  the  glare  of  a  will-o'- 
the-wisp  into  a  morass;  and  it  is  necessary,  therefore,  to  consider,  not 
merely  these  words,  but  the  whole  of  the  will,  and  the  surrounding 
circumstances.  Now,  the  frame  of  the  testator's  will  was  this: 
Having  two  great-nephews,  the  children  of  a  deceased  niece,  and 
having  also  nephews  and  nieces,  the  children  of  his  sister  Sarah 
Langford,  he  gives,  first  of  all,  to  one  great-nephew,  La/ngfard 
Wihont  such  a  portion  of  his  property  as  makes  it  reasonably 
clear  that  he  selected  him  as  his  heir,  and  the  principal  object 
of  his  bounty.  Having  thus  provided  for  his  great-nephew  Lang^ 
ford  WihoUy  he  then  gives  another  portion  of  his  property  to  his 
sister  Sarah  Langford  for  life,  and  after  her  death  there  is  a 
trust  for  sale,  and  then  a  trust  to  divide  the  proceeds  of  that 
sale,  in  the  words  which  are  the  subject  of  this  our  present 
decision. 

Now,  in  considering  whether  the  testator  used  the  words 
**  nephews  and  nieces  "  as  meaning  great-nephews  and  great-nieces, 
it  is  important  to  observe  that»  throughout  the  will,  except  in  one 
place,  he  carefully  repeats  the  word  ^'great-nephew,"  and  this 
occurs  ten  times  altogether,  and  in  that  one  place  which  forms  the 
exception,  it  appears  to  me  reasonably  dear  that  the  word 
''  great "  slipped  out  by  a  mere  clerical  error.  It  is  certainly  most 
improbable  that  a  testator  should  mean  to  combine  nephevrs  and 
nieces  and  great-nephews  and  great-nieces  in  one  class,  and  make 
them  all  share  equally. 

It  was  strongly  argued  by  Mr.  Eardake  that  the  Court  had  so 
often  in  other  cases  put  a  construction  on  words  in  a  will  which 
was  repugnant  to  common  sense,  that  it  ought  not  now  to  be 
deterred  by  that  consideration.  But  those  were  cases  where  the 
Court  felt  itself  constrained,  notwithstanding  the  apparent 
absurdity,  to  follow  the  actual  literal  meaning  of  the  words,  in 
obedience  to  the  current  of  authorities. 

Then  we  have  this  further  consideration:  The  testator  was 
giving  his  estate  to  his  sister  Sarah  for  life.  If  he  meant,  after 
her  death,  to  give  it  to  her  children  and  grandchildren  because 
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they  were  her  children  and  grandchildren,  it  wonid  be  a  most       L.  JJ. 
fantastical  way  of  describing  that  class,  to  say  "  my  other  nephews        1871 
and  nieces."    Again,  it  is  yery  improbable  that  he  should  mention       jn  re 
the  name  of  his  great-nephew,  George  William  Wilson,  for  the  mere     ^XBumf 

purpose  of  merging  him  in  the  class  of  his  uncles  and  aunts  and        

his  cousins.  And  it  is  also  most  improbable  that,  meaning  to  create 
a  class  which  should  include  his  great-nephew  and  heir  Langford 
Wibon,  he  should  begin  the  clause  by  patting  at  the  head  of  it  the 
younger  brother,  Oeorge  William  Wilson.  On  the  other  hand,  let 
us  consider  whether  we  cannot  find  some  other  reasonable  meaning 
for  the  words  "  such  other  of  my  nephews  and  nieces."  George 
WiUiam  Wilson  and  Langford  Wilson  were,  in  fact,  standing  by 
themselyes,  and  were  the  children  and  representatives  of  one  niece, 
and  then  the  testator,  having  provided  for  that  niece  (so  to  speak) 
by  giving  a  share  to  George  William  Wilson,  as  the  representative 
of  that  niece,  he  gives  the  rest  in  shares  to  the  ''other  nephews 
and  nieces."  We  may  easily  conceive  a  father  making  a  gift  to 
"  my  grandson  George "  (being  a  son  of  a  deceased  son), ''  and  to 
my  other  sons  and  daughters."  By  such  an  expression  he  would 
not  mean  to  give  the  benefit  to  the  grandsons  and  granddaughters, 
but,  having  clearly  in  his  mind  his  deceased  son  as  the  object  of 
his  bounty,  he  would  give  it  to  the  child  of  that  deceased  son,  and 
to  the  other  sons  and  daughters  equally. 

Therefore  we  are  obliged  to  difier,  with  the  greatest  possible 
respect,  from  the  opinion  of  the  Vice-Chancellor.  We  determine 
the  case  simply  upon  the  words  of  the  will  with  reference  to  the 
authorities  that  were  cited  to  us,  that ''  nephews  and  nieces  "  mean 
nephews  and  nieces,  unless  there  be  something  which  makes  it 
clear  that  some  other  meaning  is  attached  by  the  testator  to  the 
words. 

Sib  G.  Mellish,  L.J. : — 

I  am  of  the  same  opinion.  There  is  really  no  diflSculty  about 
the  rule  of  construction  which  is  to  be  applied  to  this  will.  It  is 
dear  that  the  words  ''  nephews  and  nieces  "  prima  facie  mean  tlie 
children  of  brothers  and  sisters ;  but  it  is  certainly  not  an  un- 
common thing  in  ordinary  life  for  persons  to  call  their  great- 
nephews  and  great-nieces  "nephews  and  nieces,"  and  if  there  is 
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anything  in  the  language  of  the  testator  wliich  shews  that  he  has 
used  **  nephews  and  nieces  **  in  the  more  general  sense^  then  the 
Coort  wiU  give  that  construction  to  his  words. 

Now^  in  the  present  case,  for  the  reasons  which  have  been  stated 
at  length  by  the  Lord  Justice,  I  am  not  only  not  convinced  that 
the  testator  has  used  the  words  '^  nephews  and  nieces  "so  as  to  in- 
clude his  great-nephews  and  great-nieoesy  but  I  am  conyinced  of  the 
contrary ;  and  haying  come  to  that  conclusion,  and  looking  at  the 
circumstances  under  which  he  has  made  his  will,  and  at  the  whole 
scope  and  object  of  the  will,  I  apprehend  it  would  be  clearly  wrong, 
by  reason  of  the  mere  use  of  the  word  ^ other"  (which  certainly 
seems  to  me,  to  some  extent,  improperly  and  ungrammatically 
used),  to  hold  that  ^'nephews  and  nieces"  include  the  great* 
nephews  and  great-nieces. 

The  order  of  the  Yioe-CShancellor  must  therefore  be  reyersed. 


Solicitors :  Messrs.  Vizard,  Orotcder,  &  Co. 
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In  re  LEWES'  TRUSTS. 

Presumption  of  DecUh — Legatee, 

Where  a  legatee  has  not  been  heard  of  for  seven  years,  his  death  will  be 
presumed ;  and  the  onus  of  proving  that  he  survived  the  testator  lies  upon 
those  who  claim  under  him.  In  the  absence  of  such  proof,  the  legacy  will  be 
paid  to  the  residuary  legatee  or  the  next  of  kin  of  the  testator,  as  the  case 
maybe. 

Order  of  MalifUf  Y.G.,  affirmed. 

John  LEWES,  by  his  will,  gaye  pecuniary  legacies  to  his  son 
Thomas  Lewes,  and  gaye  the  residue  of  his  estate  to  Lieut.-C!olonel 
/•  Lewes.  John  Lewes  died  on  the  20th  of  February,  1860.  Thomas 
Lewes  left  England  in  1858,  and  went  to  Ausiralia,  whence  he  wrote  a 
letter,  dated  the  3rd  of  January,  1859,  since  which  nothing  had  been 
heard  of  him.  The  legacies  were  paid  into  C!ourt,  and  the  residuary 
legatee  petitioned  for  payment  on  the  ground  that,  in  the  absence 
of  proof  that  the  legatee  survived  the  testator,  the  legacy  must 
be  taken  to  haye  lapsed.  The  Yice-Chancellor  Malins  made  an 
order  for  payment  accordingly,  considering  himself  bound  by 
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Jn  re  Phenffs  Trusts  (1).    The  case  is  reported  (2),  where  the  facts  Lb  JJ. 

are  more  fully  stated.  I87i 

The  next  of  kin  of  Thomas  Lewes,  one  of  whom  had  been  j^^ 

appointed  to  represent  him,  appealed.  Tsf^™' 

Mr.  Hardy ^  Q.C.,  and  Mr.  Bevir,  for  the  Appellants : — 

We  are  prepared  to  dispute  In  re  Fhenes  Trusts  if  necessary, 
but  there  is  a  material  difference  between  the  cases,  for  in  this  case 
the  presumption  is  that  the  legatee  survived,  and  it  is  for  the 
residuary  legatee  to  prove  the  contrary.  The  claimant  is  only  a 
residuary  legatee  who  takes  under  the  will,  and  has  no  better  title 
than  the  pecuniary  legatee.  In  re  Qreen'a  Settlement  (3)  shews 
that  at  the  end  of  seven  years  there  is  a  presumption  of  death,  but 
there  is  no  presumption  of  the  precise  period :  Doe  v.  Nq>ean  (4) ; 
certainly  none  that  the  legatiOe  died  the  day  after  he  was  last  heard 
of.  Moreover,  in  this  case  the  residuary  legatee  has  applied  for 
the  money,  and  has  to  prove  his  case. 

Mr.  Glasse,  Q.C.,  and  Mr.  Bagshawe,  for  the  Bespondent>  were 
not  called  upon. 

Sib  W.  M.  James,  L.  J. : — 

This  case  is  entirely  covered  by  In  re  Phenffs  Trusts.  The 
Yice-Chancellor  says  that  he  is  bound  by  the  rule  in  that  case, 
that  a  legatee  must  establish  his  title  by  affirmative  proof.  The 
rule  of  law  laid  down  in  Doe  v.  Nepean  is,  that  where  any  per- 
son has  to  prove  the  fact  of  death,  he  proves  it  by  presimip- 
tion  of  law  from  the  lapse  of  time,  but  when  he  has  to  prove 
the  time  of  death,  he  must  prove  it  affirmatively,  for  there  is 
no  presumption  that  the  death  took  place  at  any  time  in  that 
seven  years.  If  anything  is  to  be  presumed  it  would  be,  accord- 
ing to  Doe  V.  Nepean,  that  the  death  took  place  on  the  first  day  of 
the  seven  years.  Death  is  presumed  from  the  person  not  being 
heard  of  for  seven  years,  and  whoever  has  to  make  out  the  case  of 
death  at  any  particular  time  must  prove  it  by  affirmative  evidence, 
and  those  who  claim  under  a  person  who  is  said  to  have  survived 

(1)  Law  Rep.  5  Ch.  139.  (3)  Law  Rep.  1  Eq.  288. 

(2)  Ibid.  11  Eq.  236.  (4)  6  B.  &  Ad.  86 ;  2  M.  &  W.  894. 
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L.  JJ.  a  particular  period  must  proye  the  fact.    Here  the  onus  of  proof 

1871  is  on  those  who  claim  under  the  legatee,  and  they  have  not  suo- 

In  TB  ceeded.    It  is  impossible  to  suggest  any  principle  of  common  law 

^^  or  common  sense  by  which  it  can  make  any  difference  whether 

the  residuary  legatee  or  the  next  of  kin  are  the  claimants. 

Sir  G.  Melush,  L.  J. : — 

I  am  of  the  same  opinion.  If  at  the  end  of  seven  years 
a  person  has  not  been  heard  o^  the  presumption  is  that  he  is 
dead,  but  there  is  no  presumption  as  to  when,  during  the  seven 
years,  he  died.  The  person  upon  whom  it  rests  to  prove  the 
afiSrmative,  either  that  the  legatee  was  alive  or  that  he  was 
dead  at  a  particular  period,  must  establish  the  proposition  by  dis- 
tinct evidence,  and  not  by  shewing  merely  that  he  was  alive  at 
the  beginning  of  the  period.  I  do  not  think  it  signifies  whether 
the  Petition  is  presented  by  the  residuary  legatee  or  by  the  repre- 
sentatives of  the  particular  legatee.  It  would  be  absurd  to  make 
the  determination  of  the  question  depend  upon  that,  as  the  exe- 
cutor might  then  have  to  keep  the  legacy  for  ever.  The  question 
is  upon  whom  the  onus  really  lies.  The  representatives  of  the 
legatee  have  to  make  out  that  the  legatee  was  alive  at  the  death 
of  the  testator,  for  the  residuary  legatee  can  say  that  he  is  entitled 
to  everything  except  what  is  proved  not  to  come  to  him.  The  rule 
is  now  clearly  established  on  a  right  basis,  and  the  appeal  must  be 
dismissed  with  costs. 

Solicitors:  Messrs.  Q.  L.  P.  Eyre  &  Co.;  Messrs.  Peacock  it 
Goddard. 
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(1)  The  eDflctments  upon  which  the 
qaestion  turned  were  the  following  : — 

The  21st  section  of  the  County  Courts 
Act,  1856  (19  &  20  Vict,  c  108),  which 
Act  amended  the  Act  9  &  10  Vict.  o.  95, 
provided  that,  *'  If  an  action  be  brought 
against  an  officer  of  a  County  Court,  the 
summons  may  issue  in  the  district  of 
which  he  is  an  officer,  or  in  any  adjoin- 
ing district,  the  Judge  of  which  is  not 


the  Judge  of  a  Court  of  which  the 
Defendant  is  an  officer." 

The  County  Courts  EquUabk  Juria-- 
diction  Act,  1865  (28  &  29  Vict,  a  99), 
which  for  the  first  time  conferred  an 
equitable  jurisdiction  on  County  Courts, 
contained  this  proyision  in  sect.  21: 
**  This  Act  and  the  Act  9  &  10  Vict, 
c  95,  and  any  Act  amending  or  alter- 
ing the  same,  shall  be  read  and  con- 
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County  Court — Equitable  Jurisdiction — Suit  against  Registrar — Transfer  into 

adjoining  District— Id  &  20  Vid.  c.  108,  «.  21—28  &  29  Vict,  c.  99,  «.  21—     Uareh  24. 
30  &  31  Vid.  c.  142,  «.  8.  

The  21st  section  of  the  County  Courts  Act,  1856  (19  &  20  Vict.  c.  108), 
which  provides  that  if  an  action  be  brought  against  an  officer  of  a  County 
Court  the  summons  may  be  taken  out  in  an  adjoining  district,  is  applicable 
to  a  suit  in  Equity  as  well  as  to  an  action  at  Law. 

A  bill  was  filed  in  the  High  Court  of  Chancery  to  redeem  mortgaged  pro- 
perty situate  in  the  district  of  the  8,  County  Court.  The  Defendant  was 
the  Registrar  of  that  Court : — 

ffeld  (affirming  the  decision  of  Stuart,  V.C.),  that  the  suit  might  have 
been  brought  against  the  Defendant  in  the  adjoining  district  of  ^.  ,*  and  there- 
fore the  Court  had  jurisdiction,  under  the  30  Sb  31  Vict  c.  142,  s.  8,  to 
transfer  the  cause  out  of  the  High  Court  of  Chancery  to  the  County  Court 
of  J7. 

1  HIS  was  an  appeal  from  an  order  of  Yice-Chancellor  Stuart. 

The  bill  was  filed  in  the  High  Court  of  Chancery  in  London 
for  the  redemption  of  a  messuage  and  premises  at  Stonham,  in 
the  county  of  Suffolk,  of  which  the  Defendant  James  Ghtdgeon 
was  mortgagee.  The  amount  secured  by  the  mortgage  was  £400. 
The  Defendant  was  Begistrar  of  the  County  Court  of  Stovomarket, 
within  which  district  the  mortgaged  premises  were  situate.  The 
Plaintiff  resided  in  London. 

The  Yice-Chancellor  made  an  order,  on  the  application  of 
the  Defendant^  to  transfer  the  cause  from  the  Court  of  Chancery 
in  London  to  the  County  Court  of  Eddleiffh,  which  was  an  ad- 
joining district  to  Stowmarket.  The  Plaintiff  appealed  from  this 
order  (1). 
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Mr.  Everiit,  for  the  Appellant: — 

The  Yice-Chancellor  had  no  jurisdiction  to  order  the  transfer  to 
the  Hadleiffh  Court,  The  Stowmarlcet  Court  was  the  only  proper 
Court  in  which  to  commence  the  action^  being  that  in  which  the 
property  was  situate.  The  21st  section  of  the  Act  of  1865 
(28  &  29  Yict.  c.  99),  which  gives  an  option  of  issuing  a  summons 
against  an  officer  of  a  County  Court  in  an  adjoining  Court,  applies 
only  to  actions  at  Law,  and  not  to  suits  in  Equity.  If  the  Court 
has  jurisdiction,  this  is  not  a  case  in  which  the  transfer  ought  to 
be  made.  The  Plaintiff  considers  that  the  cause  will  be  more 
efficiently  tried  in  London,  and  if  at  the  hearing  the  Court  still 
thinks  he  was  wrong  in  filing  the  bill  in  the  High  Court  of  Chancery, 
he  will  be  made  to  pay  the  costs. 

Mr.  Phear,  for  the  Defendant : — 

The  word  **  action  "  was  used  in  the  21st  section  of  the  Act  of 
1856,  because  at  that  time  County  Courts  had  Common  Law  juris- 
diction only.  But  the  effect  of  the  21st  section  of  the  Act  of 
1865  (28  &  29  Yict  c.  99)  is  to  extend  the  operation  of  the  21st 
section  of  the  Act  of  1856  to  suits  in  Equity.  Therefore,  the 
Court  at  HaSleigh  was  a  Court  in  which  the  suit  might  have  been 
commenced  against  the  Defendant,  and  the  transfer  was  rightly 
made  to  that  Court 

Mr.  EverUiy  in  reply. 

Sib  W.  M.  James,, L. J.: — 

With  respect  to  the  question  of  discretion,  we  did  not  think  it 
necessary  to  call  on  the  Bespondent's  cotmsel,  because  if  this 


straed  as  one  Act,  as  if  the  seyeial 
proyisions  contained  in  the  said  Acts 
referred  to,  not  inconsistent  with  the 
provisions  of  this  Act,  were  repeated 
and  re-enacted  in  this  Act" 

By  the  Cwnty  CcurU  Aet^  1867 
(80  &  81  Vict.  c.  142),  s.  8,  it  is  pro- 
vided that,  "  Where  any  snit  or  pro- 
ceeding shall  be  pending  in  the  High 
Court  of  Chancery,  which  suit  or  pro- 
ceeding might  have  been  commenced 
in  a  County  Courts  it  shall  be  lawful 


for  any  of  the  parties  thereto  to  apply  at 
Chambers  to  the  Judge  to  whose  Court 
the  said  suit  or  proceeding  shall  be 
attached,  to  have  the  same  transferred 
to  the  County  Court  or  one  of  the 
County  Courts  in  which  the  same 
might  have  been  commenced  ;  and  such 
Judge  shall  have  power  upon  such  ap- 
plication, or  without  such  application, 
if  he  shall  see  fit,  to  make  an  order  for 
such  transfer." 


V, 
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matter  was  within  the  jarisdiction  of  the  Yice'Chancellor,  this       L.  JJ« 
'Court  would  require  to  be  satisfied  beyond  all  reasonable  doubt        1871 
that  there  had  been  a  miscarriage  of  justice  before  it  would  inters     Uxwosd 
fere  with  his  discretion;  otherwise  the  effect  would  be  to  make  the 
Act  of  Parliament  a  delusion  and  a  snare,  and  to  cause  additional 
expense  to  the  parties. 

Thb  is  simply  a  question  of  jurisdiction,  and  I  think  the  Court 
had  jurisdiction  to  make  the  order.  The  Act  of  1856  applies  to 
4ictions  at  Common  Law  only,  and  it  contains  a  provision  as  to 
officers  of  the  Court  who  may  be  parties  to  actions.  Then  the 
statute  of  1865,  which  first  gave  equitable  jurisdiction  to  the 
County  Courts,  provided  that  certain  Acts,  including  the  Act  of 
1856,  should  be  read  as  if  the  provisions,  not  inconsistent  with  the 
Act  of  1856,  had  been  re-enacted  by  that  Act.  This  being  so,  and 
the  same  difficulty  arising  in  the  case  of  a  suit  in  Equity  against 
an  officer  of  the  Court  as  arose  in  the  case  of  an  action,  there  is 
nothing  unreasonable  in  holding  that  the  same  remedy  was  intended 
to  apply,  and  that  the  suit  may  be  brought  in  an  adjoining  Court. 
Nor  is  there  any  hardship  in  this  construction ;  for,  supposing  the 
commencement  of  a  suit  in  an  adjoining  Court  should  in  any  case 
prove  inconvenient,  application  may  always  be  made  to  transfer  the 
cause  into  the  High  Court  of  Chancery. 

I  am  of  opinion  that  the  transfer  was  rightly  made  into  an  adjoin- 
ing Court,  the  Judge  of  which  is  not  the  Judge  of  the  Court  in 
which  the  Defendant  is  an  officer. 

Sir  G.  Mellish,  L.J. : — 

I  am  of  the  same  opinion.  The  real  question  is,  how  far  the 
21st  section  of  the  Act  of  1865  incorporates  the  21st  section  of  the 
19  &  20  Yict.  c.  108.  We  find  that  the  Act  of  1865  makes  no 
provision  at  all  as  to  suits  to  which  a  Judge*  or  officer  of  the  Court 
is  a  party.  I  have  very  little  doubt  that  the  reason  of  this  was  that 
the  Legislature,  in  conferring  equitable  jurisdiction  on  County  Courts, 
considered  that  tlie  sections  in  the  former  Act  respecting  actions 
to  which  they  were  parties  were  incorporated  in  the  Act  of  1865, 
and  therefore  need  not  be  repeated.  It  would  be  too  narrow  a 
construction  to  hold  otherwise.  If  the  Appellants  were  right  in 
their  contention,  the  effect  would  be  that  no  Judge  or  Begistrar  in 
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a  County  Court  would  have  the  benefit  of  the  equitable  jurisdiction 
of  the  Court  in  any  suit  which  could  only  be  commenced  either 
by  or  against  him  in  his  own  district 
The  appeal  must  be  dismissed  with  costs. 

Solicitor  for  the  Plaintiff :  Mr.  B.  Hope. 

Solicitors  for  the  Defendant :  Messrs.  Burtoriy  Yeates,  &  Hart. 
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In  re  MEDICAL,  INVALID,  AND  GENEBAL  LIFE 

ASSURANCE  SOCIETY. 

SPENCER'S  CASE. 

Company — Wtnding''Up-^Ama2gamation  of  Companies — Lffe  Assurance  Com'- 
pany — Tranrfer  of  Business — Novation  of  Contract — Receipt  qf  Bonus — 
Payment  of  Premiums, 

In  1860  the  M,  Life  Insurance  Company  became  amalgamated  with,  and 
transferred  its  business  to,  the  A.  Company.  By  the  agreement  between  the 
two  companies  it  was  provided  that  the  policy-holders  in  the  M.  Company 
should  be  invited  to  substitute  for  their  existing  policies  other  policies  to  be 
issued  by  the  A,  Company  on  the  same  terms ;  that  the  policy-holders 
entitled  to  participate  in  profits  who  should  accept  new  policies  from  the  A, 
Company  should,  instead  of  their  old  rights,  be  entitled  to  share  in  the  next 
and  all  subsequent  bonuses  to  be  declared  by  the  A.  Company ;  and  that  the 
policy-holders  who  should  decline  to  accept  substituted  policies  should  be 
entitled  to  keep  their  old  policies  on  foot  by  paying  the  premiums  to  the 
A,  Company,  who  undertook  the  liabilities  of  the  M,  Company  in  inspect 
thereof.  A  circular  was  sent  to  the  policy-holders  of  the  M,  Company,  in- 
forming them  of  the  amalgamation  and  the  agreement,  and  inviting  them  to 
accept  substituted  policies,  or,  in  case  the  policies  had  been  assigned,  to  have 
them  indorsed  by  the  A.  Company, 

In  1862  the  A,  Company  declared  a  bonus ;  and  a  circular  was  sent  to  the 
policy-holders  of  the  M.  Company  who  wero  entitled  to  a  participation  in 
profits,  announcing  the  bonus,  and  giving  them  the  option  of  three  ways  in 
which  they  might  take  their  share  of  the  bonus. 

S,,  a  policy-holder,  with  participation  in  profits,  in  the  M.  Company,  re- 
ceived the  circular  annoimcing  the  amalgamation  with  the  A.  Company,  and 
did  not  apply  for  a  substituted  policy,  but  paid  his  subsequent  premiums  to 
the  A,  Company.  He  also  received  the  circular  announcing  the  bonus,  and 
elected  to  take  his  share  of  the  bonus  in  the  form  of  reduced  premiums,  which 
he  paid  to  the  A.  Company  till  it  was  ordered  to  be  wound  up.  The  M. 
Company  was  also  ordered  to  be  wound  up^  and  5,  claimed  to  prove  as  a 
creditor  against  the  estate : — 


VOL.  YIJ  CHANCERT  APPEALS.  363 

Bdd  (a£Brming  the  dedsion  of  Bacons  V.C.)»  that  the  aooeptance  by  8,  of       L.  JJ. 

the  bonus  from  the  X  Company  effected  a  novation  of  his  contract  for  in-        ^g.. 

surance,  and  that  he  could  no  longer  claim  as  a  creditor  of  the  M,  Company,         -^r^ 
---  Spenokb*0 

XHIS  was  an  appeal  from  an  order  of  Vice-Chancellor  Bauson,       Jf!^ 
made  in  tlie  winding-up  of  the  Medical,  Invalid,  and  General  Life 
Asswrance  Soeiety,  hj  which  he  rejected  the  claim  of  Charles  James 
"Spencer,  the  holder  of  a  policy  on  his  life,  with  participation  in 
profits,  under  the  following  circumstances : — 

The  company  was  reconstructed  out  of  an  older  society,  the  deed 
of  settlement  being  dated  the  7th  of  February,  1844. 

Amongst  the  provisions  referred  to  in  the  arrangement  were 
the  following : — 

Clauses  103  to  105  provided  that  the  funds  of  the  company 
should  be  divided  into  two  portions — *^  The  Guarantee  Fund  "  and 
*^  The  Life  Assurance  Fund/'  the  former  to  be  made  up  of  the 
moneys  paid  for  and  arising  from  the  sale  and  forfeiture  of  shares ; 
tlie  latter,  of  the  produce  of  premiums  and  profits  arising  from 
the  business  of  the  company,  the  improvements  and  accumulations 
thereon. 

Clauses  107  to  109  provided  for  the  division  of  the  profits  on 
the  Life  Assurance  Fund  every  five  years  into  three  parts ;  one  of 
which  was  to  be  appropriated  as  a  bonus  to,  and  consolidated  with, 
the  Guarantee  Fund ;  and  the  remaining  two  parts  as  a  bonus  in 
respect  of  endowments,  and  of  policies  entitled  to  profits. 

Li  1851  the  society  established  branch  ofi^ces  in  Bombay, 
Madras,  and  Ceylon,  and  the  whole  of  the  funds  of  the  Indian 
branch  were  invested  in  Government,  real,  and  Indian  securities. 

On  the  27th  of  January,  1858,  the  directors  of  the  Indian  branch 
granted  to  Mr.  Spencer  a  policy  marked  **  Indian  Branch  "  for  his 
own  life,  with  profits,  the  sum  assured  being  1 0,000  rupees,  and 
the  half-yearly  premium  180  rupees. 

In  July  and  August,  1860,  special  resolutions  were  passed  by  the 
Medical  Society,  in  pursuance  of  powers  contained  in  the  deed  of 
settlement,  recommending  the  dissolution  of  the  society,  and  its  amal- 
gamation with  the  Albert  Life  Assurance  Company.  This  amalga- 
mation was  carried  into  effect  by  articles  of  agreement  dated  the 
21  st  of  September,  1860,  by  which  the  business  and  funds  of  the 
Medical  Society  were  transferred  to  the  Albert  Company,  and  the 
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L.JJ.       Alberl  Company  undertook  to  discharge  all  claims    upon    the 
1871        Medical  Society^  and  to  indemnify  them  against  demands.    The 
Sfkmcki^s    deed  contained  the  following  provisions  as  to  the  existing  policy- 
^^       holders  in  the  Medical  Society  ;— 

That  policy-holders  in  the  Medical  Society  should  be  invited  to 
substitnte  for  their  subsisting  policies  other  policies  to  be  issued 
by  the  Albert  Company,  and  which  substituted  policies  should  be- 
deemed  and  considered  to  be  of  the  date  of  the  original  policy,  and 
should  be  of  the  same  amount,  and  subject  to  the  like  annual  or 
other  payments ;  and  which  substituted  policies  the  Albert  Company 
should  grant  to  all  persons  willing  to  accept  the  same. 

That  the  persons  entitled  to  participate  in  the  profits,  and  who 
should  accept  such  substituted  policies,  or  should  otherwise  accept 
engagements  by  the  Albert,  instead  of  preserving  the  rights  that 
should  belong  to  them  as  policy-holders  in  the  Medical  Society,. 
should  be  entitled  to  share  in  the  next  and  all  subsequent  bonuses 
to  be  declared  by  the  Albert  Company  in  the  same  manner  as  if  the 
policies  had  been  originally  issued  by  the  Albert. 

That  the  policy-holders  in  the  Medical  who  should  decline  to 
accept  such  substituted  policies,  should  be  entitled  to  keep  on  foot 
their  then  existing  policies  by  paying  the  premiums  thereon  to  the 
Albert,  who  should  undertake  the  liabilities  of  the  Medical  Society 
in  respect  of  such  policies. 

That  the  Life  Assurance  Fund  should  be  transferred  to  trustees, 
and  held  by  them  upon  trust  for  ten  years  from  the  date  of  the 
agreement  for  securing  the  obligations  of  the  Medical  in  respect 
of  policies  granted  by  them;  but  a  proportion  of  the  trust 
funds  should  be  transferred  from  time  to  time  to  the  Albert,  as 
such  obligations  ceased,  either  by  the  substitution  of  new  policies 
or  by  other  means ;  and  at  the  expiration  of  the  ten  years,  the 
remainder,  if  any,  of  such  funds  should  be  transferred  to  the 
Albert,  and  whether  any  of  the  said  obligati(ms  should  be  subsisting 
or  not. 

That  the  Albert  Company  should  discharge  all  claims  upon  the 
Medical  Society,  and  indemnify  that  company  against  all  obUgations* 
of  every  kind  which  it  might  have  entered  into,  except  immediate 
claims  and  demands,  which  were  to  be  paid  by  the  Medical  Society. . 

On  the  26th  of  September,  1860,  it  was  determined  that  the 
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business  should  be  carried  on  under  the  name  of  the  Albert  and       l.  jj. 
Medical  Life  Assurance  Company,  Ig7i 

On  the  Ist  of  October,  1860,  a  circular  was  addressed  by  the    gp^5J^»g 
directors  of  the  Medical  Society  to  their  English  policy-holders       Cask. 
informing  them  of  the  amalgamation,  and  pointing  out  the  advan- 
tages which  they  would  obtain  by  accepting  policies  in  the  Albert 
Company^ 

In  November  and  December,  1860,  a  notice  was  published  in 
some  of  the  Indian  and  Ceylon  newspapers,  of  which  the  following 
is  a  copy : — 

^*  Albert  and  Medical  Life  Assurance  Company. 

''  Head  Office :  Pott  Mall,  London. 

''  Established  1838.     Indian  Branch. 

"  Preliminary  Notice. 

''The  directors  beg  to  announce  that  the  business  of  the 
Medical,  Invalid,  and  General  Life  Assurance  Society  has  been 
amalgamated  with  that  of  the  Albert  Life  Assurance,  and  that 
henceforth  the  operations  of  both  companies  will  be  carried  on 
under  the  above  name  or  style.  The  combined  office,  which  is 
now  one  of  the  largest  life  assurance  institutions  in  the  world,  has 
an  annual  income  from  premiums  of  twenty-two  lakhs  of  rupees ; 
its  accumulatei^  fund  exceeds  fifty  lakhs,  while  the  new  business 
from  premiums  is  progressing  at  the  rate  of  two-and-a-half  lakhs 
per  annum. 

^  The  Indian  branch  will  continue  under  the  same  administration 
as  heretcffore.  A  secretary  is  on  his  way  to  Madras,  to  act  with 
the  board  there,  while  a  board  of  directors  and  secretary  are  also 
about  to  be  appointed  for  Bombay.  The  funds  of  the  branch  will 
be  put  up  in  trust  as  an  additional  security  to  policy-holders  in 
this  country ;  all  claims  occurring  after  the  2l8tof  September  last, 
the  date  of  the  amalgamation,  being  paid  from  the  funds  of  the 
new  association. 

''  Policies  in  this  company  will  be  issued  free  from  expense,  in 
exchange  for  those  in  the  Medical  Society,  without  any  alteration 
in  the  terms  and  conditions  of  the  latter ;  and  if  any  policy-holder 
should  have  assigned  his  policy  by  any  legal  instrument,  in  settle- 
ment, mortgage,  or  otherwise,  so  as  to  render  substitution  difficult, 
an  indorsement  will  be  made  on  the  policy,  securing  the  responsi- 
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L.  JJ«       bility  and  guarantee  of  this  company  for  the  fulfilment  of  the 
1871        existing  contract 
Spzhobr'b        '^  ^^^  directors  in  this  branch  would  recommend  policy-holders 
^^       in  the  Medical  to  convert  their  policies  into  policies  of  this  com- 
pany,  or  to  have  them  indorsed,  as  above  suggested.    Under  the 
deed  of  settlement  the  Medical  profits  are  not  divisible  until  ]863» 
but  under  that  of  this  company  profits  are  divisible  in  1861,  and 
future  estimates  of  profits  will  be  made  trienially  thereafter ;  a 
proportion  equal  to  five-sixths  of  the  profits  being,  at  the  option  of 
the  assured,  paid  in  cash,  added  to  the  policy,  or  applied  in  diminu- 
tion of  future  premiums.     By  the  combination  of  the  two  com- 
panies a  very  considerable  saving  to  the  expenses  of  management 
will  be  secured,  which  must  materially  increase  the  bonus-giving 
power  of  the  amalgamated  company,  and  thus  afford  improved 
prospects  to  the  assured." 

On  the  28th  of  November,  1860,  a  circular  was  issued  from 
Calcutta  to  the  policy-holders  in  India^  directing  the  attention  of 
the  persons  addressed  to  a  notice  at  the  back,  which  was  a  copy  of 
the  last-mentioned  notice.  The  circular  contained  the  following 
paragraph : — 

^  In  the  event  of  your  electing  to  take  out  a  fr^h  policy  in  the 
Albert  and  Medical  Assurance  Company^  please  fill  up  and  return 
to  me  the  subjoined  form,  marked  A.  [which  was  inclosed],  sur* 
rendering  your  existing  Medical  policy  at  the  same  time,  when  a 
new  policy  will  be  issued  immediately  therefor." 

Shortly  after  this  date  the  name  of  the  amalgamated  company 
was  again  changed  to  '^  The  Albert  Medical  and  Family  Endowment 
Life  Assurance  Company,*' 

By  two  deeds,  dated  the  8th  of  October,  1860,  and  the  14th  of 
March,  1861,  the  portions  of  the  Life  Assurance  Fund  of  the 
Medical  Society  which  \^ere  in  India  and  England  were  respectively 
assigned  to  trustees  upon  trust  to  satisfy  all  claims  in  respect  of 
policies  issued  by  the  Medical  Society  before  the  amalgamation, 
and  to  indemnify  the  directors  and  the  sheureholders  of  that  com- 
pany against  any  liability  arising  therefrom. 

Mr.  Spencer  never  obtained  a  policy  from  the  Albert  Company 
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in  substitution  for  his  policy  granted  by  the  MediecU  Society  ^  but       L.  J  J. 
paid  his  premiums  at  the  ofiBces  of  the  Albert  Company.  I87i 

In  January,  I86I9  the  form  of  receipt  given  was  the  same  as  SmraiB'd 
that  of  the  receipts  given  by  the  Medical  Society — which  were  ^^ 
headed  '*  Medical,  Invalid,  and  Oeneral  Life  Awwrance  Society  " — 
^  except  that  the  words  '^  Invalid  and  General "  were  struck  out 
with  a  pen,  and  the  words  "  Albert  and  "  were  prefixed ;  and  also, 
after  the  word  '^issued/*  were  inserted  the  words  ''by  the  Medical^ 
Invalid,  and  Oeneral  Life  Office'* 

In  January,  1862,  the  heading  became  ^*  Albert  Medical  and 
Family  Endowment  Life  Asstirance  Company"  and  for  the  word 
**  Office  "  was  substituted  **  Assurance  Society." 

In  July,  1864,  the  heading  was  changed  to  ''  Indian  Branch, 
Albert  Life  Assurance  Company.** 

On  the  24th  of  December,  1862,  a  bonus  was  declared  by  the 
Albert  Medical  and  Family  Endowment  Company  for  the  three 
years  ending  the  Slst  of  December,  1861. 

In  June,  1863,  a  printed  circular,  signed  by  the  acting  manager, 
was  addressed  to  Mr.  Spencer  in  the  following  teims : — 

''  Indian  Branch, 

''  Calcutta,  June,  1863. 

^  Sir, — I  have  the  pleasure  to  send  you,  by  desire  of  the  board, 
a  report  of  proceedings  at  the  annual  meeting  of  proprietors  of 
this  company,  held  on  the  24th  of  December  last,  by  which  you 
will  perceive  an  allotment  of  the  surplus  profits  of  the  company 
has  been  made  to  the  asssured. 

''  The  share  pertaining  to  the  above-mentioned  policy  may  be 
applied  in  either  of  the  following  ways :  Ist.  In  adding  to  the 
amount  assured,  when  payable,  the  sum  of  rupees.    2nd.  In 

the  present  payment  of  rupees.  3rd.  In  reducing  the  premium 
payable  during  the  three  years  subsequent  to  this  year.  4th.  In 
reducing  all  premiums  subsequent  to  this  year.  I  shall  be  obliged 
by  your  informing  me  which  of  the  above  modes  you  select  Should 
I  not  hear  from  you  before  the  31st  of  August  next,  it  will  be 
assumed  that  you  adopt  the  first  df  the  preceding  modes,  and  tlie 
sum  annexed  under  No.  1  will  be  added  to  the  sum  assured." 

Annexed  to  this  circular  was  a  report,  which  contained  the 
results  of  the  balance-sheet  up  to  December,  1861,  and  stated  that 


Gabb. 


368  CnAKOEBT  APPEAD9.  [L.  B. 
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L.  JJ.  Professor  Be  Morgan's  report  upon  the  yalaation  of  the  company's 
1871  assets  and  liabilities  \^as  accompanied  by  his  recommendation, 
gpnroEB's  npon  which  the  directors  had  acted,  that  they  should  declare  a 
bonusy  or  set  apart  the  sum  of  £50,000,  '*  as  belonging  to  the  policy- 
holders assured  with  profits ;''  also  that  there  had  been  some  delay 
by  reason  of  the  labour  involved  in  collecting  the  data  of  ^the« 
several  businesses  transferred  to  the  company,  and  in  making  the 
necessary  valuations." 

In  reply  to  the  circular,  Mr.  Speneer  wrote  a  letter  to  the 
Albert  Company,  in  which  he  elected  to  take  the  sum  allotted  to 
him  by  way  of  bonus  in  reduction  of  all  future  premiums ;  and 
accordingly  the  sum  payable  half-yearly  on  his  policy  was  reduced, 
and  he  paid  his  premiums  thenceforth  to  the  Albert  Company  at 
the  reduced  rate. 

On  the  17th  of  September,  1869,  an  order  was  made  to  wind  up 
the  Albert  Company;  and  on  the  18th  of  December,  1869,  a 
similar  order  was  made  with  respect  to  the  Medical  Society. 

Under  these  circumstances  Mr.  Spencer  claimed  to  prove  as  a 
creditor  of  the  Medical  Society,  and  to  have  a  charge  upon  the 
Indian  and  English  funds  representing  the  Life  Assurance  Fund  of 
the  Medical  Society,  The  Vice-Ohancellor  was  of  opinion  that 
Mr.  Spencer  had,  by  his  conduct^  adopted  the  liability  of  the 
Albert  Company,  and  relinquished  his  claim  upon  the  Medical 
Society.  He  therefore  dismissed  the  claim ;  but  as  it  was  a  re- 
presentative case,  directed  that  the  costs  should  come  out  of  the 
estate.    From  this  decision  Mr.  Spencer  appealed. 

The  arguments  before  the  Yice-Chancellor  were  partly  directed 
to  the  question  of  the  validity  of  the  amalgamation  of  the  two 
companies ;  but  in  the  Court  of  Appeal  the  case  entirely  turned 
upon  the  question  whether  Mr.  Spencer  had  accepted  the  liability 
of  the  Albert  Company, 

Mr.  Fry,  Q.C.,  and  Mr.  /.  D.  Bell,  for  the  Appellant : — 

Mr.  Spencer  not  only  claims  as  an  ordinary  creditor  of  the 
Medical  Society,  but  he  claims  to  have  a  chaise  upon  the  two  funds 
assigned  to  the  Indian  and  English  trusteea  His  claim  turns  upon 
the  question  whether  he  had  ever  agreed  to  accept  the  liability  of 
the  Albert  Company  instead  of  that  of  the  Medical  Society,    This 
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depends  upon  the  intention  of  the  parties,  and  the  present  case       L.  JJ. 

differs  from  most  previous  cases  in  the  fact,  that  the  intention  of       1871 

both  parties  is  so  clearly  manifested  by  the  documents.     The     spi^^'b 

agreement  for  amalgamation  expressly  provided  that  the  old       2^' 

policy-holders  should  be  induced  to  accept  substituted  policies  of 

the  new  company,  and  that  if  they  declined  to  do  so,  they  were  to 

pay  their  premiums  notvrithstanding  to  the  Albert  Company,  who, 

for  that  purpose,  were  tlie  agents  of  the  Medical  Socidy.    The 

same  intention  is  shewn  on  all  the  circulars  and  notices,  which 

offer  inducements  to  the  shareholders  to  come  in  and  exchange 

their  policies.     Mr.  Speneer  declined  to  accept  the  substituted 

policy,  for  he  never  sent  in  his  policy  to  be  exchanged,  but  simply 

paid  his  premiums  to  the  Albert  Company.    Therefore,  whatever 

may  have  been  held  to  be  the  effect  of  paying  premiums  in  other 

cases,  it  could  not  have  amounted  to  a  novation  herd,  because  it 

was  strictly  consistent  with  a  refusal  to  give  up  the  old  liability. 

The  fact  that  the  old  policy-holders  had  the  trust  fund  in  England 

and  India  to  look  to,  raises  a  presumption  against  their  intention 

to  accept  the  new  liability  in  lieu  of  the  old. 

With  respect  to  the  acceptance  of  the  bonus,  that  circumstance 
is  not  conclusive  against  us.  Mr.  Speneer  had  a  '^  participating 
policy,"  and  would  have  been  entitled  to  a  bonus  if  the  Medical 
Society  had  gone  on ;  and  he  may  well  have  supposed  that  this 
bonus  was  given  him  in  the  csLpSicitj  of  one  of  the  Medical  policy- 
holders. The  terms  of  the  notice  respecting  the  difficulty  the 
actuary  had  in  collecting  the  data  of  the  several  businesses  would 
confirm  him  in  that  idea. 

They  referred  to  the  following  cases :  In  re  Family  Endowment 
Society  (1);  In  re  Times  Life  Assurance  and  Qwirantee  Com* 
pany  (2)  ;  In  re  Anchor  Assurance  Company  (3). 

Sir  Rounddl  Palmer,  Q.C.,  Mr.  Widens,  and  Mr.  Lemon,  for  the 
official  liquidator,  were  not  called  upon. 

Sir  G.  Mellish,  LJ.  : — 

This  is  a  claim  made  by  Mr.  Spencer  against  the  Medical  Invalid 
Company,  which  Yice-Chancellor  Bacon  held  not  to  be  tenable, 

(1)  Law  Hep.  6  Gh.  118.  (2)  Law  Rep.  5  Ch.  381. 

(3)  Law  Rep.  6  Gb.  632. 
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L.  JJ.  upon  the  ground  that  Mr.  Spencer ^  under  the  circumstances,  had 
1S71  accepted  the  Albert  Company  as  his  debtor  in  lieu  and  instead  of 
SpiKCER'g  the  Medical  Invalid  Company.  The  case  was  decided  by  the  Vice- 
Oabi.  Chancellor  upon  the  authority  of  In  re  Anchor  Assurance  Com- 
pany (1)  and  In  re  Times  Life  Assurance  and  Guarantee  Com- 
pany (2) ;  and  those  cases^  as  it  appears  to  me,  do  establish  a 
general  rule  that,  where,  on  the  amalgamation  of  two  companies, 
notice  is  given  to  a  policy-holder  of  that  fact,  and  in  substance 
notice  is  given  to  him  that  he  has  his  election  whether  he  will 
choose  to  take  a  policy  or  Liability  of  the  new  company  in  lieu 
and  instead  of  the  policy  of  the  original  company  who  were  liable 
to  him,  even  although  he  does  not  in  terms  assent  to  the  novation 
by  tfdiing  out  a  new  policy,  or  by  having  it  indorsed,  or  by  entering 
into  an  express  agreement,  yet,  if  he  acts  upon  it,  and  takes 
the  benefits*  which  he  could  only  be  entitled  to  receive  upon  the 
assumption  that  he  had  assented  to  it,  that  will  be  evidence  on 
which  the  Court  may  find,  and,  unless  there  is  something  to  con- 
tradict it,  ought  to  find,  that  he  has  agreed  to  take  the  liability  of 
the  new  company  in  substitution  for  that  of  the  old  one. 

The  first  question,  then,  is,  what  notice  Mr.  Spencer  had.  [His 
Lordship  then  referred  to  the  advertisement  in  the  Indian  papers  and 
the  circulars  sent  to  the  Indian  policy-holders,  and  continued  : — ^] 
These  documents  gave  full  notice  to  Mr.  Spencer  that  the  two 
companies  had  amalgamated,  and  that,  in  point  of  fact,  the  whole 
of  the  assets  and  the  whole  of  the  premiums  would  be  received  by, 
and  would  belong  to,  the  new  company.  They  also  gave  him 
direct  notice  that  there  would  be  a  division  in  the  new  company, 
of  which  he  would  have  the  benefit,  if  he  chose  to  join  it,  of  profits 
up  to  1861,  and  that  it  would  be  on  the  basis  of  five-sixths  of  the 
profits  going  to  the  policy-holder,  and  that  they  would  have  an 
option  whether  that  was  paid  in  cash,  added  to  the  policy,  or 
applied  in  diminution  of  the  future  premiums ;  and  the  same  docu- 
ments tell  him  most  clearly  that  he  cannot  get  those  advantages 
unless  he  agrees  to  take  a  policy  in  the  Albert  Company,  They 
state  that  the  bonuses  are  equal  to  five-sixths,  divisible  every  three 
years,  instead  of  two-thirds  divisible  every  five  years,  as  in  the 
Medical  Company,     Then  they  state  other,  advantages  which  he 

(1)  Law  Rep.  5  Ch.  632.  (2)  Law  Rep.  5  Ch.  381. 
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would  receive,  and  say  that  ^  the  directors  here  and  in  England  L.  JJ. 
recommend  the  acceptance  of  policies  in  the  Albert  and  Medical  1871 
in  lieu  of  those  of  the  Medical  OfficeJ*  Spsnoeu'b^ 

Now  Mr.  Spencer  did  not  answer  that  circular ;  and  I  agree  that  ^^"' 
he  could  not  be  deemed,  from  simply  not  answering  the  circular, 
to  have  assented  to  it.  On  the  contrary,  I  should  be  disposed  to 
say  that  he  remained  a  policy-holder  in  the  Medical  Company.  But 
it  has  been  very  strongly  argued  that  the  effect  of  this  circular 
was  this,  that  there  were  two  modes,  and  two  modes  only,  by  which 
a  policy-holder  in  the  Medical  Company  could  become  a  holder  in 
the  Albert  in  lieu  of  the  Medical,  namely,  either  by  taking  out  a 
new  policy  in  the  AU)ert  or  sending  his  policy  to  be  indorsed  : 
and  it  has  been  urged  that  the  Albert  made  that  provision  expressly, 
because,  in  all  their  own  policies  there  was  a  limitation  which  con- 
fined the  pob'cy-holders  to  the  funds  of  the  society,  and  to  the 
unpaid  calls,  and  relieved  them  from  unlimited  liability;  and  it 
was  said  that  they  would  not  have  that  advantage  unless  the  policy- 
holder took  out  a  new  policy. 

Now,  I  may  observe  that,  if  they  got  that  advantage  in  the  case 
of  a  person  who  simply  sent  his  policy  to  be  indorsed,  I  do  not 
understand  why  they  should  not  get  the  same  advantage,  if  it  is 
made  out  on  any  other  grounds,  that  the  policy-holder  in  the 
Medical  had  agreed  to  accept  the  policy  in  the  Albert.  No  doubt 
they  did  point  out  two  modes,  and  two  modes  only,  by  which  a 
policy-holder  in  the  Medical  could  become  a  policy-holder  in  the 
Albert.  But  although  they  did  that,  yet  it  was  quite  open  to  the 
Albert  Company,  and  to  a  policy-holder  in  the  Medical,  to  enter 
into  an  agreement  for  novation  in  any  other  way  in  which  they 
might  legally  make  it.  There  is  no  rule  of  law  that  such  an 
agreement  necessarily  requires  a  new  policy,  or  an  indorsement  on 
the  old  policy.  Supposing  the  policy-holder  had  written  a  letter 
in  terms  to  the  Albert,  saying,  **  I  have  received  your  circular,  and 
I  agree  to  accept  a  policy  in  the  Albert  in  lieu  of  the  policy  in  the 
Medical,**  could  anybody  doubt  that  that  would  amount  to  a  con- 
tract between  him  and  the  Albert  to  issue  such  a  policy,  and  that  a 
contract  to  issue  a  policy — at  any  rate,  in  this  Courts  and  I  think, 
also,  in  a  Court  of  Law — would  be  every  bit  as  good  as  an  actual 
policy  ?    Then,  may  they  not  enter  into  such  a  contract  by  impli- 
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L.  JJ.      cation  ?    May  they  not  do  such  acts  as  to  raise  a  natural  inference 

1871        that  they  have  entered  into  such  a  contract? 
Spehgib*8        I  Am  of  opinion  that,  although  a  policy-holder  in  the  Medical 

^^  has  not  in  terms  accepted  the  offer  made  to  him,  if  afterwards  the 
Albert  sends  a  circular  offering  to  give  him  a  bonus,  which  he 
could  only  be  entitled  to,  and  which  he  must  know  he  could  only 
be  entitled  to,  on  the  assumption  that  he  was  a  policy-holder  in 
the  Albert^  by  sending  him  that  circular  the  Albert  makes  an  offer 
to  him  to  effect  a  novation  without  the  ceremony  of  issuing  a 
new  policy,  or  having  an  indorsement  on  the  old  policy.  And  I 
am  of  opinion  that  if  he  accepts  that  bonus,  and  accepts  it  with  a 
fair  understanding  and  knowledge  that  he  is  taking  what  he  could 
not  be  entitled  to,  except  on  the  assumption  that  he  had  become  a 
policy-holder  in  the  Albert^  then  he  accepts  the  offer  of  a  novation 
so  made  to  him. 

Now,  the  question  is,  whether  this  circular  does  really  treat  him 
as  a  policy-holder  in  the  Albert^  and  does  really  offer  to  pay  him  a 
bonus  on  the  assumption  that  he  is  a  policy-holder  in  the  Albert; 
or  whether  it  is  open  to  what  has  been  strongly  contended  for, 
namely,  that  it  is  consistent  with  this,  that^  as  a  policy-holder  in 
the  Medical  who  had  refused  and  declined  to  become  a  policy- 
holder in  the  Albert,  he,  nevertheless,  might  be  entitled  to  some 
bonus  which  had  been  possibly  earned  by  the  Medical  I  confess 
I  cannot  see  how  the  Medical,  having  ceased  to  carry  on  business, 
could  possibly  earn  any  bonus.  But,  at  any  rate,  let  us  look  at 
the  circular,  and  see  whether  this  contention  is  open  to  him.  [His 
Lordship  then  read  the  circular  of  June,  1863,  and  continued : — ] 
Now,  is  it  possible  to  say  that  that  is  not  a  circular  which,  on  tlie 
face  of  it,  professes  to  be  a  circular  to  nobody  else  than  the  policy- 
holders in  the  Albert,  offering  them  a  share  in  the  profits  which 
had  been  made  by  the  Albert?  I  think  it  so  appears  by  the 
accounts  on  the  other  side  of  it  up  to  the  year  1861 ;  and  it  appears 
to  me  clear  that  Professor  De  Morgan^s  detailed  report,  referred  to 
in  the  annexed  report,  related  exclusively  to  the  assets  and  liabili- 
ties of  the  Albert,  and  to  the  policy-holders  of  the  Albert  assured 
with  profits  in  the  Albert.  Then  it  wa3  stated  that  '^  there  had 
been  some  delay  in  arriving  at  this  result  by  reason  of  the  vast 
labour  involved  in  collecting  the  data  of  the  several  businesses 
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transferred  to  the  company,  and  in  making  the  necessary  yalua-      L.  JJ. 
tion."    There  is  nothing  in  that  to  shew  that,  as  respects  each       1871 
amalgamated  company,  there  had  been  a  separate  estimate  of  the    Spehoeb's 
profits  made  by  that  company,  and  that  the  policy-holders  in  that       ^^ 
company  were  to  have  the  profits  of  that    All  I  understand  it  to 
mean  is,  that  from  the  numbers  of  new  companies  which  they  had 
taken  up,  the  calculation  had  become  ezcessiyely  difficult,  and  had 
taken  a  long  time ;  but  when  they  had  once  arrived  at  what  the 
profits  were,  they  were  divided  among  the  policy-holders  in  the 
Albert  wholly  irrespective  of  the  question  whether  those  policy- 
holders were  original  policy-holders  in  the  Albert,  or  had  been 
policy-holders  in  the  former  company. 

It  appears  to  me,  thereibre,  that  this  circular  is  plain  on  the 
face  of  it*  I  cannot  think  Mr.  Spencer,  or  anybody  else  who  read 
it,  could  possibly  doubt  that  what  was  offered  to  him  was,  that  he 
should  be  treated  as  a  policy-holder  in  the  Albert  who  was  entitled 
to  his  share  in  the  profits  they  had  made  by  way  of  bonus.  That 
being  so,  he  answers  it,  and  agrees  to  accept  the  offer  of  having  a 
reduction  of  premium,  and  from  that  time  until  the  Albert  stopped 
payment  he  paid  that  reduced  premium,  and  that  reduced  premium 
was  accepted.  It  appears  to  me  that  is  complete  evidence  of 
novation.  We  have  the  Albert  Company  on  the  one  hand,  and 
Mr.  Spencer  on  the  other,  treating  each  other  on  the  footing  that 
Mr.  Spencer  is  insured  with  the  Albert. 

I  think,  therefore,  that  the  judgment  of  the  Yice-Chancellor  is 
quite  right,  and  that  this  case  cannot  be  distinguished  from  In  re 
Anchor  Life  Aseuranee  Company  (1)  and  In  re  Times  Life  Auurance 
and  Qnarantee  Company  (2).  Indeed,  I  am  not  sure  that  it  is 
not  a  stronger  case.  The  order  of  the  Yice-Chancellor  must  be 
affirmed. 

Sib  W.  M.  James,  L.J.,  concurred. 

Solicitor  for  the  Appellant :  Mr.  Lattey. 

Solicitor  for  the  Official  Liquidator :  Mr.  J,  Kendall. 

(1)  Law  Rep.  5  Cb.  632.  (2)  Law  Bep.  5  Ch.  881. 
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L.  Jj.  In  re  MEDICAL,  INVALID,  AND  GENERAL  LIFE 

1871  ASSURANCE  SOCIETY, 

Feb,  24.  GRIFFITH'S  CASE. 

Comjpanf/ — Winding-up— Amaiffamation  qf  CompanieB  —  Life  Assurance  Cam- 
jpany — 7Van$/tr  qf  Busineu — Novation  of  Contract — Indanement  <f  Policy 
— Payment  (^Premium. 

In  1860  the  M,  Life  Auurance  Company  became  amalgamated  with  and 
transferred  its  business  to  the  A,  Company,  By  the  agreement  between  the 
two  companies,  it  was  provided  that  the  policy-holders  in  the  M.  Company 
should  be  invited  to  substitute  for  their  existing  policies  other  policies  to  be 
issued  by  the  A,  Company  on  the  same  terms,  and  that  the  policy-holders  who 
should  decline  to  accept  substituted  policies  should  be  entitled  to  keep  their 
old  policies  on  foot  by  paying  the  premiums  to  the  JL  Company^  who  under- 
took the  liabilities  of  the  M,  Company  in  respect  thereof.  A  circular  was 
sent  to  the  policy-holders  of  the  M,  Company  informing  them  of  the  amalga- 
mation and  the  agreement,  and  inviting  them  to  accept  substituted  policies ; 
or,  in  case  the  policies  had  been  assigned,  to  have  them  indorsed  by  the  A, 
Company. 

G.  effected  policies  of  assurance  on  his  life,  without  participation  of  profits, 
in  the  M,  Company,  which  were  afterwards  assigned  to  B.  The  circular 
X  announcing  the  amalgamation  of  the  companies  was  received  by  P,    In  1865 

the  secretary  of  the  A,  Company  applied  to  B.  to  send  in  his  policies  to  be 
indorsed,  which  B,  did ;  and  the  secretary  sent  him  a  form  for  his  signature, 
by  which  he  was  to  assent  to  the  transfer  of  the  liability  upon  the  policies  to 
the  A,  Company.  B,  refused  to  sign  this  document,  and,  the  policies  were 
accordingly  returned  to  him  without  indorsement.  He  continued  to  pay  the 
premiums  to  the.  A  Company  till  it  was  wound  up. 

The  M,  Company  was  also  ordered  to  be  wound  up,  and  B,  claimed  to 
prove  as  a  creditor  against  the  estate : — 

BM  (reversing  the  decision  of  Bacon,  y.G.)>  that  no  novation  of  the 
contract  for  insurance  had  been  effected,  either  by  payment  of  premiums  or 
by  sending  in  the  policies  for  indorsement,  and  that  B,  was  entitled  to  claim 
as  a  creditor  against  the  M.  Company, 

IhIS  was  an  appeal  from  an  order  made  by  Yice-Chancellor 
Bacon  in  the  winding-np  of  the  Medical^  Invalid,  and  General 
lAfe  AsBuranee  Society. 

The  Appellants  were  Thomas  Batdinson,  Miles  Stringer^  and 
Charles  James  Dimond,  as  assignees  of  Major  JtUius  Qeorge 
Oriffiih. 

On  the  2nd  of  May,  1855,  General  Oriffiih  effected  a  policy  with 
the  above-mentioned  company  on  his  own  life,  without  participation 
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in  profits,  numbered  7966,  for  £1500,  subject  to  a  half-yearly       L.JJ. 
premium  of  £46  16s.    On  the  same  day  he  effected  another  policy,       1871 
without  profits,  numbered  7967,  for  £1000,  at  a  premium  of    Griffith's 
£31  is.  ^ 

On  the  same  day  Messrs.  Batolinson,  StringeTy  and  Bimond 
effected  with  the  society  a  third  policy,  numbered  7968,  on  the 
life  of  General  GW^A,  without  profits,  for  £1000,  at  a  premium  of 
£31  48. 

By  an  indenture,  dated  the  3rd  of  August,  1855,  the  two  first- 
mentioned  policies,  and  the  sums  of  £1500  and  £1000  thereby 
secured,  were  assigned  by  General  Qriffiih  to  Messrs.  Bawlinsoni 
Stringer^  and  Dimond ;  and  on  the  following  day  notice  of  the 
assignment  was  given  to  the  society. 

In  the  year  1860  the  Medical  Society  transferred  its  business  to, 
and  became  amalgamated  with,  the  Albert  Life  Assurance  Company. 
The  circumstances  under  which  this  was  done,  and  the  terms  of 
the  deed  of  settlement,  are  stated  in  the  report  o{  Spencer's  Case  (1). 

Notice  of  the  amalgamation  was  sent  to  the  English  policy- 
holders of  the  Medical  Society  in  a  circular  letter,  dated  the  1st  of 
October,  1860,  which  contained  the  following  passage : — 

**  The  Albert  Company  have  agreed  to  issue  policies  in  exchange 
for  those  of  this  society  at  the  same  rate  of  premiums  as  that  now 
X>ayable  on  the  policies  effected  in  this  office,  without  any  altera- 
tion of  the  terms  or  conditions  of  the  present  policies ;  and  if  any 
policy-holder  should  have  assigned  his  by  any  legal  instrument  or 
otherwise,  so  as  to  render  substitution  difficult,  an  indorsement 
can  be  made  on  the  policy  securing  the  full  responsibility  and 
guarantee  of  the  Albert  and  Medical  Life  Assurance  Company  for 
the  fulfilment  of  the  existing  contract." 

The  Appellants  paid  the  premiums  on  their  policies  at  the  office 
of  the  Albert  Company,  but  did  not  obtain  new  policies  or  send  in 
the  old  ones  for  indorsement. 

On  the  23rd  of  February,  1865,  the  secretary  of  the  Albert 
Company  sent  the  following  letter  to  Mr.  Dimond : — 

**  Medical  Policies,  7966-8. 
''As  the  above  policy,  issued  by  the  Medical  Invalid  Society, 

(1)  Ante,  p.  362. 
Vou  VI.  2  G  1 
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L.  JJl      which  transferred  its  business  to  this  office  in  I860,  has  not  yet 

1871        been  sent  in,  either  for  exchange  or  for  the  purpose  of  being  in- 

Grifitth's    dorsad  ''^ith  an  admission  of  this  company's  liability,  I  shall  be 

Case.       much  obliged  if  you  will  kindly  forward  it  to  me  at  your  early 

conyenience,  to  assist  us  in  getting  the  outstanding  policies  properly 

indorsed  or  exchanged,  as  may  be  preferred  by  the  holders." 

On  the  24th  of  February,  1865,  Mr.  Dimond  replied  as  follows : — 

**As  requested  by  you,  we  now  send  herewith  two  policies- 
of  the  Mediealy  Invalid,  and  General  Assurance  Soetdy  on  the 
life  of  Greneral  Oriffith,  numbered  7966  and  7967,  dated  respec- 
tively the  2nd  of  May,  1855,  and  we  shall  be  glad  to  receive 
them  back  as  soon  as  the  necessary  indorsements  have  been  ma'^e 
thereon." 

On  the  27th  of  February  the  secretary  again  wrote  to  Dimond, 
in  the  following  terms : — 

"  I  am  in  receipt  of  your  letter  of  the  24th  instant,  and  the 
above  policies;  and  I  herewith  inclose  certificates  requiring  the 
signatures  of  the  three  assignees. 

"  You  will  perceive  there  are  two  certificates  to  each  policy,  one 
being  appended  to  the  policy  when  duly  signed,  and  the  other 
kept  at  the  office. 

"  Kindly  return  the  certificates  when  signed." 

The  certificates  were  in  the  following  form : — 

**  In  consideration  of  T.  Bawlinson,  M.  Stringer ,  and  (7.  /.  Dimond 
having  agreed  to  the  transfer  to  the  Albert  Medical  and  Family 
Endowment  Life  Assurance  Company  of  the  liability  under  the 
policy  granted  by  the  Medical,  Invalid,  and  General  Life  Assurance 
Society  for  the  sum  of  £  on  the  life  of  /.  G.  Griffith,  and  to  pay 
to  the  same  company  all  the  future  premiums  payable  according  to 
the  said  policy  as  they  become  due,  aud  to  observe  and  perform  all 
the  stipulations  comprised  in  the  said  policy,  and  on  the  part  of 
the  said  T,  Bawlinson,  M.  Stringer,  and  C.  /.  Dimond,  to  be  ob- 
served and  performed :  We,  on  the  part  of  the  Albert  Medical  and 
Family  Endowment  Life  Assurance  Company,  do  hereby  agree 
to  observe  and  perform-  all  the  stipulations  contained  in  the  said 
policy,  and  on  the  part  of  the  Medical,  Invalid,  and  General  Life 
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Assurance  Society  to  be  observed  and  performed :"    [Then  followed  L  JJ. 

a  proviso,  limiting  the  liability  to  the  subscribed  capital  and  other  1871 

fmids  of  the  Albert  Company, "l  GnFiTra's 


On  the  2Qd  of  March,  1865,  Mr.  Dimond  wrote  to  the  secretary, 
acknowledging  the  receipt  of  the  letter  inclosing  the  certificates. 
He  further  said : — 

"  As  the  assignees  were  no  parties  to  the  transfer  of  the  policies 
to  the  Albert  Company,  they  cannot  sign  any  document  which  states 
that  they  agreed  to  such  transfer.  I  understood,  from  your  letter 
of  the  23rd  ultimo,  that  your  object  in  applying  for  the  policies 
was,  that  they  might  be  indorsed  with  an  admission  of  the  liability 
of  the  Albert  Company.  It  did  not  contain  any  reference  to  a 
memorandum  to  be  signed  by  the  assignees.  I  will,  therefore, 
thank  you  to  return  the  policies  to  me,  with  an  indorsement  of 
such  admission." 

On  the  4th  of  March,  1805,  the  secretary  replied : — 

"  As  the  form  of  memorandum  sent  is  the  only  one  we  place 
upon  Medical  insurance  policies,  I  herewith  return  the  above. 

*'  Should  you  so  desire,  we  shall  be  happy  to  exchange  them  for 
policies  in  this  company,  the  terms  and  conditions  of  which  would 
be  the  same  as  the  Medical  policies ;  and  as  they  would  each  of 
them  contain  a  reference  to  the  Medical  policy,  they  would  in 
every  respect  be  of  the  same  value." 

On  the  6  th  of  March,  Mr.  Dimond  acknowledged  the  receipt  of 
the  policies,  which  were  returned  without  any  indorsements 
thereon. 

The  premiums  were  regularly  paid  at  the  office  of  the  Albert 
Company  till  it  was  wound  up. 

General  OriffiiVs  life  was  now  uninsurable  from  advanced  age 
and  ill-health. 

The  Albert  Cb;npany  and  the  Medical  Society  were  both  alter* 
wards  ordered  to  be  wound  up. 

The  assignees  claimed  to  prove  against  the  Medical  Society  for 

the  sum  of  £3500  assured  by  the  three  policies,  or,  in  the  alternative, 

for  the  amount  of  premiums  which  had  been  paid. 

The  Yice-Chancellor  Bacon  was  of  opinion  that  the  assignees 

2^2  1 


Case. 
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L.  JJ.      had  accepted  the  liability  of  the  AJberl  Company,  and  refused  the 
claim ;  and  the  aadgnees  appealed  from  this  decision  (1). 


1871 


Gbivfith*! 

c 


(1)  1870.  Dec.  21. 
Sib  Jaiob  Baoov,  V.C,  sfter  rericw- 
ing  the  (acts  and  the  erideDoey  ooniinued 
as  follows : — 

It  cannot  be  doubted,  on  tbia  eri- 
deoce,  that  the  transfer  by  the  Medical 
Ccmjfany  of  their  assets  to  the  Mbert 
Qmipanfft  and  the  engi^ement  of  the 
latter  to  perform  the  obligations  of  the 
Medical  Company  towards  their  policy- 
holders, were  complete  between  the  two 
companies,  nor  can  it  be  questioned  that 
this  state  of  things  was  made  known 
to  the  claimants.  It  is  also  no  leas  clear, 
upon  the  authority  of  the  cases  which 
have  been  referred  to,  that  the  Albert 
had  become  liable  to  the  claimants,  and 
might  have  been  compelled  to  satisfy 
their  demands  upon  the  policies,  if  the 
Albert  bad  (as  they  never  have)  ex- 
pressed or  intimated  any  deposition  to 
evade  the  liability  they  have  assumed. 
So  far,  therefore,  I  cannot  but  consider 
that  the  case  is  covered  by  the  decisions 
in    the   Times   Company  (Law  Rep. 
6  Ch.  381)  and  Anchor  Company  (Law 
Rep.  5  Ch.  632) ;  and  I  therefore  con- 
sider it  unnecessary  to  refer  particularly 
to  the  general  arguments  which  have 
been  adduced. 

But  then  it  is  insisted,  on  the  part 
of  the  claimants,  that  the  communica- 
tions between  the  Albert  Company  and 
the  claimants  in  1865  present  a  new 
feature,  and  give  a  right  to  the  claim- 
ants wholly  unaffected  by  the  decisions 
referred  to;  and,  especially,  that  by 
the  letter  of  the  2nd  of  March,  1865, 
they  had  informed  the  Albert  Company 
that  "they  were  no]  parties  to  the 
transfer  of  the  policies  to  the  Albert 
Company^  and  that,  therefore,  they 
could  not  sign  any  document  which 
stated  that  they  agreed  to  such  trans- 
fer ;**  and  that  they,  oonaequently,  in- 


sisted upon,  and  obtained,  the  re-de- 
livery to  them  of  the  policies. 

The  question  is,  therefore^  reduced 
to  this :  Does  the  refusal  of  the  claim- 
ants to  accept  the  written  acknowledg- 
ment by  the  Albert  in  any  other  terms 
than  such  as  they  prescribed  make  any 
substantial  difference  in  the  case?    I 
must  say  that  I  think  it  makes  no  such 
difference;  and  that  no  reason  exists 
why  it  should.    For,  from  the  very 
nature  of  the  transaction,  the  cUmants 
were  apprised  by  the  Albert  (who  had 
for  years  theretofore  received  the  pre- 
miums by  which  the  policy  was  periodi- 
cally   renewed),   that    that    company 
acknowledged  their  liability.    The  only 
dispute  which  ensued  was  as  to  the 
form  in  which  the  written  acknow- 
ledgment should  be  expressed.    Both 
parties  stood  to  their  own  notions  on 
that   subject;   nothing  was  done  on 
either  side  to  vary  the  rights  and  datus 
of  each.  It  would  be  for  too  much  to  say 
that^  because  the  claimants  refused  to 
write  or  sign  anything  which  the  Albert 
proposed  to  them,  they  could  alter  or 
affect  anything  that  had  been  done  by 
or  between  them  and  the  Albert  up  to 
that  time.    Upon  the  invitation  of  the 
Albert  that  the  policies  might  be  sent 
to  them,  "for  the  purpose  of  being 
indorsed  with    an   admissiou  of   the 
company's  liability,**  the  policies  are 
sent,  with  a  request  that  they  may  be 
returned  "  so  soon  as  the  necessary  in- 
dorsements have  been  made  thereon." 
If  they  had  been  returned  with  a  simple , 
indorsement   acknowledgiug   the   lia- 
bility, I  must  assume  that  the  claimants 
would  have  been  content;  and  I  cannot 
hold  that,  because  the  parties  differed 
as  to  the  form  in  which  the  acknow- 
ledgment was  to  be  expressed,  a  dif- 
ferent stato  of  circumstances  arose.    If 
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Mr.  Fry  Q.C.,  and  Mr.  CaldeeoU,  for  the  Appellants : — 

This  ease  differs  from  Spencer's  Case^  inasmuch  as  the  claimants 
received  no  bonus,  and  in  express  terms  refused  to  discharge  the 
Medical  Society  from  the  liability.  The  notices  were  sent  in  to  be 
indorsed,  but  when  the  claimants  found  that  their  indorsement 
inyolved  a  discharge  of  the  Medical  Society,  they  declined  to 
proceed  with  the  matter. 

Mr.  Wiekens,  and  Mr.  Lemon,  for  the  official  liquidator : — 

The  noyation  was  complete  when  the  policies  were  sent  in  to  be 
indorsed.  The  only  dispute  was  about  the  form.  It  was  similar 
to  a  dispute  about  the  conveyance  in  question  between  vendor  and 
purchaser. 

Sib  W,  M.  James,  L.J. : — 

With  all  respect  for  the  judgment  of  the  Vice-Chancellor,  this 
appears  to  me  to  be  a  reasonably  plain  case.  It  seems  to  me 
beyond  all  question  that,  whatever  may  be  said  as  to  the  effect 
of  continuing  to  pay  premiums  for  a  great  number  of  years — 
although  I  am  not  myself  disposed  to  attach  very  much  import- 
ance to  such  payment  in  any  case — the  payment  of  premiums 
for  any  number  of  years,  where  there  is  a  particular  contract 
between  the  two  companies,  cannot  have  the  slightest  operation. 


L.JJ. 
1871 


this  had  been  the  meaning  of  the 
claimants,  I  think  that  in  all  reason 
and  fairness  they  ought  to  have  said 
something  which  would  have  made 
such  meaning  apparent,  and  that  they 
ought  not  to  have  led,  as  by  their 
mere  silence  they  did  lead,  the  Medical 
as  well  as  the  Albert  to  believe  that 
they  were  satisfied  with  matters  as 
they  stood.  It  does  not,  however,  rest 
there,  because  for  more  than  four  years 
afterwards  they  received  notices  from 
the  Albert,  apprising  them  that  the 
premiums  had  become  due,  and  were 
payable  to  the  Albert,  and  they  duly 
complied  with  the  requisition  by  paying 
the  premiums  as  they  from  time  to 
time  became  due. 


I  am  of  opinion,  therefore,  that  upon 
the  fjEicts  in  evidence,  and  especially  by 
reason  of  the  payments  made  to  the 
Albert,  as  well  before  as  after  1865, 
the  claimants  did  from  time  to  time 
renew  with  the  Albert  that  conditional 
contract  which  they  had  originally 
made  with  the  Mtdical;  and,  as  they 
cannot  have  claimed,  nor  do  they  claim, 
to  have  two  distinct  debtors  in  respect 
of  one  and  the  same  contract,  that  they 
have,  with  full  notice  and  knowledge, 
and  by  conduct  unequivocal,  substi- 
tuted the  Albert  as  their  only  debtors, 
and  have  relinqoiahed  all  right  against 
the  Medical, 

The  claim,  therefore,  must  be  dis- 
missed. 


Obhttth's 
Cask. 
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U  JJ.      The  agreement  hetweai  the  two  oompanies,  which  is  one  of  the 

ign        most  honest  deeds  of  amalgamation  that  I  have  erer  seen,  provides 

Ommti's    expresBlj  for  the  policy-holdeis  who  shall  not  accept  the  liabilitj 

^^       of  the  new  company.     It  provides  that  the  policj-holders,  who 

shall  decline  to  accept  soch  sabstitnted  policies,  shall  be  entitled 

to  keep  on  foot  their  then  existing  policies  bj  pa3ring  the  pre- 

minms  thereon  to  the  Alberi  Company^  who  shall  undertake  the 

liabiliUes  of  the  Medical^  Invalid^  and  General  Life  Astwran/ce 

Society  in  respect  of  sodi  policies.    That  was  the  bargain  between 

the  two  companies,  notice  of  which  was  giyen  to  the  policy-holders. 

Then  these  policy-holders  pay  their  premiums  at  the  office  of  the 

Albert,  that  being  the  yeiy  place  at  which,  according  to  the  deed 

of  agreement  between  the  two  companies,  they  were  to  pay  them.  I 

cannot  think  anything  is  to  be  attributed  to  the  payment  of  the 

premiums  imder  such  circumstances. 

Then  there  comes  a  transaction  consisting  of  an  application  to 
the  holders  of  these  policies  to  send  them  in  for  indorsement. 
Now  it  appears  to  me  that,  if  they  had  sent  them  in  for  indorse- 
ment, and  they  had  been  returned  indorsed,  it  would  haye  been 
impossible  for  these  gentlemen  to  escape  from  what  I  conceive  to 
be  the  true  meaning  of  the  notice  sent  to  all  the  policy-holders  as 
to  the  effect  of  the  indorsement ;  that  is  to  say,  the  indorsement 
would  have  been  in  substitution  for  a  new  policy,  and  would  have 
had  the  same  effect  as  a  new  policy.  If  it  had  stood  there,  the 
matter  would  have  been  completed.  But  that  is  not  what  took 
place.  When  the  policy-holders  sent  in  the  policy  for  indorsement, 
the  secretary  said :  **  We  must  have  a  memorandum  of  a  particular 
kind."  It  was  not  only  to  be  assented  to,  but  it  was  to  be  signed 
by  them.  Thereupon  the  policy-holders  say :  **  That  is  not  what  we 
meant.  When  we  sent  in  the  policies  to  you,  we  had  no  intention 
of  saying  that  we  agreed  to  any  transfer  of  liability.  We  thought 
we  were  going  to  get  a  simple  indorsement  by  the  Albert  Campanyy 
giving  us  a  fresh  liability."  The  company,  through  their  secre- 
tary, assented  to  that  view  of  the  case,  namely,  that  the  assignees 
had  been  under  a  misapprehension  as  to  what  the  substance  of  the 
transaction  was  to  be,  and  accordingly  returned  the  policies  to 
them  unindorsed,  with  an  intimation  that  if  they  should  alter 
their  mind,  and  desire  to  have  a  new  policy  of  the  Albert^  they 
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might  have  one.    That  offer  they  never  accepted,  and  the  whole  L.  Jj. 

thing  was  as  completely  at  an  end  in  law  as  it  was  in  honesty  and  iS7l 

good  faith  between  the  two  parties.     Therefore  I  am  of  opinion  OBonrrB's 

that  there  was  no  novation,  either  by  the  payment  of  the  premiums  ^f^ 
or  by  what  took  place  with  respect  to  the  proposed  indorsement 
on  the  policy. 

Sib  G.  Mellish,  L.  J. : — 
I  am  of  the  same  opinion. 

Solicitor  for  the  Appellants :  Ulr.  C.  J.  Dinumd. 
Solicitor  for  the  OfiScial  Liquidator :  Mr.  Kendall. 


In  re  ALBERT  LIFE  ASSURANCE  COMPANY,  AND  OTHER     l.  j.  j. 

COMPANIES.  1871 


Company — Schemi  <f  Itecotistiiiction — Sanction  of  Court — JurUdictum — Com-    Marek  1,  2. 
panics  Ad,  1862,  88,  95,  159,  160— e/btn^  Stock  Companies  Arrangement        ""~" 
Act,  1870. 

The  A,  Life  Assurance  Company  purchased  the  bosinesfleB  of  several  com- 
panies, and  indemnified  them  against  their  liabilities.  Some  of  the  policy- 
holders of  the  amalgamated  oompanies  accepted  the  liability  of  the  A,  Com- 
pany,  and  some  did  not.  Afterwards  the  A.  Company  and  the  other  companies 
were  ordered  to  be  womid  np.  A  scheme  of  reconstruction  was  proposed  for 
the  sanction  of  the  Court,  under  which  the  contributories  of  the  A.  Com-- 
pany  and  the  other  companies  were  to  pay  certain  contributions ;  and  the 
assets  of  the  A.  Company,  and  also  the  contributions  when  called  up,  were 
to  be  handed  over  to  a  new  company,  which  was  to  take  the  business  and 
])ay  the  policies  when  they  arrived  at  maturity  with  a  deduction  of  £5  per 
cent  on  their  amounts. 

The  scheme  had  been  accepted  by  a  majority  of  three-fourths  in  value  of 
the  creditors  present  at  meetings  of  each  of  the  oompanies,  and  also  by  a  large 
majority  of  the  shareholders : — 

Eeld,  that  the  Court  had  no  jurisdiction  to  sanction  the  arrangement 

Such  a  scheme  is  not  a  sale  within  the  95th  section  of  the  Companies  Act, 
1862. 

The  Court  has  no  power,  under  the  159th  and  IGOth  sections  of  the  Companies 
Act,  1862,  to  sanction  an  arrangement  by  which  a  minority  of  creditors  or 
•contributories  are  bound  to  accept  a  compromise  against  their  will. 

Considering  the  different  value  of  policies  of  the  same  amount  en  difieient 
lives,  and  considering  that  it  was  uncertain  in  what  cases  there  had  been  a 
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1870 


L.  J.  J.  novation  hy  the  policy-bolders  of  the  amalgamated  companies,  it  was  not 

possible  to  estimate  the  amounts  of  the  claims  of  the  individual  creditors. 

of  the  respective  companies,  and  therefore  the  Court  could  not  act  under  the 

In  re  powers  of  the  Joint  Stock  Companies  Arrangement  Act,  1870. 

AlbxrtLifk 

ASSTRAirCK     TW\ 

GovpANT.  X  HIS  was  a  Petition  to  obtain  the  sanction  of  the  Court  to  a 
scheme  for  the  reconstruction  of  the  Albert  Life  Asewrance  Com- 
pany, which  was  in  process  of  liquidation,  and  the  transfer  of  its 
goodwill  and  business  to  a  new  company.  The  Petition  was 
heard  before  the  Lord  Justice  James  in  the  first  instance,  by  his 
special  permission. 

The  Albert  Company  had  since  its  establishment  taken  the 
businesses,  either  directly  or  indirectly,  of  several  other  life  assur- 
ance companies.  Those  whose  businesses  it  had  directly  taken 
were  seven  in  number — namely,  the  Western,  the  Bank  of  London,. 
the  Family  Endoumtent,  and  the  Medical  Invalid  Companies,  whicli 
were  also  in  liquidation,  and  the  National  Ouardian,  the  Times^ 
and  the  Beacon  Companies,  which  were  not  in  liquidation.  The 
first  four  companies  had  taken  over  the  businesses  of  other  com- 
panies, and  had  in  so  doing  given  them  indemnities  against  their 
pending  contracts.  The  National  Guardian,  Times,  and  Beacon 
Companieshad  never  purchased  the  business  of  any  other  company. 
The  Albert  Company  had  indemnified  all  the  seven  above-named 
companies  against  their  pending  contracts.  The  Albert  Company 
also  took  oyer  the  insurance  liabilities  of  some  mutual  insurance 
companies,  but  their  liabilities,  so  far  as  they  were  subsisting,  were 
simple  liabilities  of  the  Albert  Company. 

The  scheme  of  reconstruction  was  based  upon  the  principle 
that  the  liability  of  the  Albert  Company  to  satisfy  its  creditors 
ought  to  be  borne  primarily  by  the  Albert  shareholders,  and,  as 
to  the  contracts  on  which  the  amalgamated  companies  were  liable, 
secondarily  by  those  companies  respectively.  It  was  also  admitted 
that  all  the  amalgamated  companies  had  a  right  to  be  indemnified 
altogether  by  the  Albert.  It  was  therefore  proposed  that  the 
liability  of  the  Albert  shareholders  should  be  first  exhausted,  and 
that  they  should  also  pay  an  extra  contribution ;  and  then,  that 
the  shareholders  of  the  seven  amalgamated  companies  should  sub- 
scribe enough  nearly  to  meet  the  deficiency,  and  that,  in  considera- 
tion of  the  advantage  of  the  proposed  security,  the  policy-holders. 
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shoold  consent  to  a  reduction  of  £5  per  cent,  on  the  amount  of     L.  j.  J. 
their  policies.  1871 

A  committee  bad   been  formed  of  shareholders  and  policy-       in  re 
holders  in  the  Albert  Company  and  the  four  amalgamated  com-  ^j^^^!^ 
panics  then  in  liquidation — namely,  the  Western^  Bank  of  London,    CkMip^. 
FamHy  Endowment,  and  Medical  and  Invalid  Companies — for  carry- 
ing this  scheme  into  effect;  and  a  new  company,  called  ihe  Albert 
Beconstruetion  Life  Assurance  Company,  had  been  established  for 
the  purpose  of  taking  up  the  contracts  of  the  Albert  Company,  and 
carrying  on  a  new  life  assurance  business. 

On  the  16th  of  July,  1870,  an  agreement  was  executed  by  the 
committee  and  by  the  new  company,  subject  to  the  sanction  of  the 
Court,  whereby  it  was  agreed  that  the  business  of  the  Albert  Com' 
pany  should  be  sold  to  the  new  company,  and  that  the  assets  of 
the  Albert  Company,  and  also  the  contributions  of  the  Albert  and 
the  amalgamated  companies,  when  called  up,  should  be  paid  over 
to  trustees  for  the  new  company  to  be  applied  in  the  payment  of 
all  policies  on  their  maturity,  subject  to  the  reduction  of  £5  per 
cent,  and  of  all  annuities  and  other  claims  on  the  Albert  and 
amalgamated  companies  in  full. 

The  plan  had  received  the  assent  of  a  large  majority  of  the 
creditors  and  shareholders  in  the  Albert  Company, 

The  Petitioners  were  the  committee  and  the  new  company ;  and 
they  prayed  that  the  agreement  of  the  16th  of  July,  1870,  might 
be  sanctioned  by  the  Court,  so  as  to  bind  all  the  shareholders  and 
creditors  of  the  Albert  and  the  other  companies  which  had  been 
amalgamated  with  it,  and  that  the  liquidators  of  the  companies 
which  were  being  wound  up  might  be  ordered  to  carry  out  the 
agreement.  The  Petition  was  served  on  the  liquidators  of  the 
several  companies,  and  on  the  trustees  of  a  special  trust  fund  of 
the  Medical  Invalid  Company. 

The  Petition  came  on  before  the  Lord  Justice  James  on  the  1st 
of  August,  1870,  when  his  Lordship  expressed  his  opinion  that 
meetings  ought  to  be  held  of  the  policy-holders  of  each  of  the 
amalgamated  companies  in  liquidation  separately,  in  order  to 
ascertain  their  opinion  of  the  scheme,  and  the  Petition  stood  over 
for  that  purpose. 
Meetings  were  accordingly  called  by  the  liquidators  of  the  policy- 
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L.  J.  J.      holders  of  the  Western,  Batik  of  London,  Family  Endowment,  and 

1871        Medical  Invalid,  Companies,  at  each  of  which  a  majority,  in  number 

In  re       representing  more  than  three-fourths  in  value  of  the  creditors 

^^{2^^™  present,  voted  in  support  of  the  scheme.     The  Petition  now  came 

CoMFAKT.    on  again  before  the  Lord  Justice. 

Sir  BoundeU  Palmer,  Q.C.,  Mr.  Fry,  Q.C:,  and  Mr.  Waller,  for  the 
Petitioners : — 

The  scheme  is  for  the  benefit  of  all  parties.  The  annuity 
creditors  will  be  paid  in  full,  and  the  policy-holders  with  only  a 
small  deduction;  and  the  contributories  will  be  freed  from  ex- 
pensive and  continued  litigation  on  reasonable  terms.  It  is 
assented  to  by  a  large  majority  of  the  creditors  of  the  Albert 
Company  and  of  the  amalgamated  companies,  and  is  almost 
unanimously  approved  of  by  the  contributories. 

The  Court  has  jurisdiction  to  sanction  such  a  scheme,  and  to 
bind  the  non-assenting  creditors^  and  has  repeatedly  exercised  its 
power  under  the  159th  and  160th  sections  of  the  Companies  Act, 
1862 :  In  re  Agra  and  MastermatCs  BanTc  (1) ;  Bank  of  Hindustan, 
China,  and  Japan  v.  Eastern  Financial  Association  (2) ;  In  re  Com- 
mercial  Bank  Corporation  of  India  (3).  In  the  last-mentioned  case 
questions  of  novation  arose,  as  in  the  present  case,  and  in  all  the 
cases  one  object  of  the  arrangement  was  to  compromise  conflicting 
and  unascertained  claims.  The  Joint  Stock  Companies  Arrange- 
ment Act,  1870  (33  &  34  Vict.  c.  104),  removes  all  doubt  as  to  the 
power  of  the  Court  to  bind  non-assenting  creditors  after  the 
comsent  of  the  requisite  majority  has  been  obtained  at  a  general 
meeting,  which  has  been  done  in  this  case.  The  Court  has  also 
jurisdiction  to  sanction  the  scheme  under  the  95th  section  of  the 
Companies  Ad,  1862,  which  gives  power  to  the  ofiScial  liquidator, 
with  the  sanction  of  the  Court,  to  sell  the  assets  of  the  company 
to  any  person  or  company :  In  re  Agra  and  MastermatCs  Bank. 

Mr.  WiUcoch  Q.C.,  Mr.  AmpTilett,  Q.C.,  Mr.  flarcfy,  Q.C.,  Mr. 
lAtUe,  Q.C.,  Mr.  Eddis,  Q.C.,  Mr.  Wickens,  Mr.  CracknaO,  Mr.  Bod- 
well,  Mr.  Lindley,  Mr.  Higgins,  Mr.  Jackson,   Mr.  Everitt,  Mr. 

(1)  15  W.  R.  554.  (2)  Law  Bep.  2  P.  C.  489. 

(3)  Law  Rep.  8  Eq.  241. 
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Freeman^  Mr.  Vincent^  Mr.  Warmington^  and  Mr.  Leufers,  appeared      L.  J.  J. 
for  the  liquidators  of  the  companies  nvhich  were  being  wound  up,        1871 
and  for  yarious  bodies  of  policy-holders  and  other  persons  interested,       j„  re 
but  were  not  called  on.  ^]f^'^  ^-^ 

AB8DSAH0B 


Sir  W.  M.  James,  L.J. : — 

It  is  with  great  regret  that  I  have  arrived  at  the  conclusion 
that  it  would  be  a  great  stretch  of  the  jurisdiction  of  this  Court  if 
I  were  to  attempt  to  give  effect  to  this  arrangement,  however 
ingenious  or  able  it  may  be.  I  have  not  heard  any  objections  to 
it»  but  on  the  face  of  it  it  appears  to  me  a  laudable  endeavour  to 
get  all  these  companies  out  of  the  difficulties  in  which  they  are 
placed.  But  I  do  not  think  that  the  Acts  of  Parliament  enable  the 
Court  to  deal  with  it  in  the  manner  proposed. 

First  of  all,  it  is  to  be  borne  in  mind  that,  although  these  com- 
panies are  being  wound  up  in  the  same  chcunbers  and  with  the 
Bame  liquidators,  every  one  of  them  is  a  distinct  company,  and  has 
a  distinct  winding-up,  and  the  creditors  of  the  absorbed  company 
have  really  nothing  whatever  to  do  with  the  absorbing  company. 
Those  who  are  the  creditors  of  the  Albert  are  not  the  creditors  of 
the  Bank  of  London,  and  those  who  are  the  creditors  of  the  Bank 
of  London  are  not  the  creditors  of  the  Albert ;  the  novation,  when  it 
has  taken  place,  has  completely  substituted  the  one  for  the  other. 
With  reference  to  the  95tli  section  of  the  Companies  Ad,  1862,  and 
the  case  of  the  Agra  and  Maeterman^a  Bank  (1),  it  seems  to  be 
impossible  to  contend  that,  in  the  case  of  one  of  the  absorbed  com- 
panies— ^for  instance,  the  Bank  of  London — this  is  an  arrangement 
for  the  sale  of  the  assets  of  that  company.  I  cannot  doubt  that  if 
voluntary  liquidators  were  to  enter  into  such  an  arrangement 
under  a  voluntary  winding-up,  and  proposed  to  effect  it  under  the 
character  of  a  sale,  the  Court  would  interfere  by  injunction  to  pre- 
vent it,  and  it  would  not  be  right  for  the  Court  to  set  an  example 
of  doing  that  which,  if  done  by  some  person  out  of  Court,  would 
be  treated  as  a  mere  sham.  There  is  nothing,  to  my  mind,  at  all 
like  a  transfer  of  the  assets  of  any  one  of  the  absorbed  companies 
to  a  new  person  or  a  new  company. 

Then  how  does  the  case  stand  under  the  other  sections  of  the 

(1)  15  W.  R.  654. 


CJOKPAirT. 
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L.J.J.  Campania  Ad,  18e2?  The  159th  and  160th  sectkuis  seem  to  me 
1871  to  proride  that  a  companj  by  its  official  liqaidatoiBy  with  the 
j^f^  sanction  of  the  Comt,  is  to  hare  exactly  the  same  -power  of  com- 
^i^|:;;^t^  promising  both  with  its  creditors  and  its  debtois  as  an  individoal 
CcmrAn.  woold  hare.  It  has  the  power  of  saying  to  any  class  of  creditors, 
''If  yon  will  take  so  mnch  less  than  yoor  claim,  we  will  pay  yoa 
that  without  raising  any  question."  And  it  has  a  right  to  say  to 
the  contributories  who  are  the  companies*  debtors  as  to  unpaid  calls> 
''Pay  ns  so  mnch  of  your  debt,  and  we  wiU  put  an  end  to  all 
questions  between  us."  But  that  is  a  compronuse,  in  the  one  case, 
between  the  company  and  its  creditors  who  choose  to  accept  it,  and 
in  the  other  between  the  company  and  its  debtois  who  choose  to 
accept  it.  There  is  nothing  in  the  Act  which  enables  one  creditor 
to  bind  another  creditor  to  accept  a  compromise,  or  which  enables 
one  debtor  to  bind  another  debtor  with  rpspect  to  paying  a 
composition.  And  that  was  the  difficulty  which  was  felt  when  the 
Act  of  last  session,  the  JaitU  Slack  QnnpanieB  Arranffement  Ad,  1870, 
was  passed,  which  I  cannot  help  thinking  was  passed  with  a  yiew 
to  this  and  other  companies  which  were  being  wound  up.  That  Act 
says  that  there  shall  be  a  power  in  the  majority  to  bind  the 
minority.  But  that  majority  must  be  a  majority  of  creditors  of 
each  company  which  is  compromising,  and  in  order  to  enable  the 
majority  to  bind  the  minority  the  Court  must  be  satisfied  that  there 
is  a  meeting  of  creditois  the  amount  of  whose  debts  can  be  estimated, 
and  that  there  are  three-fourths  of  the  creditors  who  have  assented, 
before  it  will  interfere  to  enforce  that  which  the  large  majority  think 
the  most  beneficial  way  for  them  to  get  their  claims  satisfied — 
merely  applying  to  a  winding-up  in  this  Court  the  same  principles 
as  are  applied  in  Bankruptcy,  to  dealings  between  a  bankrupt  and 
his  creditors.  But  here  the  Court  really  has  no  data  by  which  it 
can  be  at  all  ascertained  what  the  claims  of  the  creditors  are. 

First  of  all,  the  policy  does  not  necessarily  indicate  the  amount 
of  debt.  A  policy  for  £1000  on  the  life  of  one  person  may  be  a 
very  di£ferent  thing  from  a  policy  for  £1000  on  the  life  of  another 
person ;  and  in  the  case  of  one  of  the  absorbed  companies,  a  policy 
which  has  been  subject  to  a  novation  has  ceased  to  be  any  debt  at 
all  of  that  company,  and  has  become  to  all  intents  and  purposes  a 
debt  of  the  Albert.    Then  as  to  the  holders  of  participating  policies, 
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if  there  are  any  which  hare  not  been  subject  to  novation  according      L.  J.  J. 
to  my  decision  when  Yioe-Chancellor^  their  claim  upon  the  same     .  I87i 
amount  of  policy  would  be  something  very  difiTerent  in  point  of       j^  ^e 
amount  from  the  claims  of  the  holder  of  a  non-participating  policy-  ^^^j^^^ 

That  being  so,  I  cannot  apply  the  Act  of  last  session  to  this  Oompant. 
case,  so  as  to  enable  me  to  say  that  there  is  a  statutory  majority 
which  enables  me  to  bind  the  minority.  In  truth,  it  is  a 
difficulty  so  vast,  from  the  number  of  these  companies,  and  the 
circumstances  applying  to  them,  and  the  different  rights  and 
positions  of  different  classes  of  creditors,  that  I  can  see  no  way  of 
extricating  them  from  the  ruinous  process  of  liquidation  in  this 
Court,  except  an  application  to  Parliament ;  and  I  sincerely  hope 
that  Parliament  will  find  some  means  of  accomplishing  that  object. 

The  Petition  will  be  dismissed  without  costs ;  the  official  liqui- 
dator of  the  Albert  Company  will  have  his  costs  out  of  the  estate ; 
and  the  official  liquidators  of  the  other  companies  will  haye  their 
costs  out  of  their  respective  estates.  With  respect  to  the  policy* 
holders  who  have  appeared,  I  think  they  might  have  left  the 
matter  in  the  hands  of  the  official  liquidators,  and  they  must  pay 
their  own  costs.  It  is  the  practice  of  the  Court  in  cases  of 
winding-up,  to  diminish  the  costs  of  appearances  as  much  as 
possible. 

Solicitors  for  the  Petitioners :  Messrs.  Aahurd,  Morris,  &  Co. 

Solicitors  for  the  various  Bespondents :  Messrs.  Lawranee^  Flews, 
&  Co. ;  Mr.  Manning ;  Mr.  Kendall ;  Messrs.  Paine  dt  Layton ; 
Messrs.  Lewis, Munns,i&  Co,;  Messrs.  Richardson iSb Sadler;  Messrs. 
Smith,  Son,  &  Earvie ;  Messrs.  Deane  dt  ChtM ;  Mr.  Rowland 
MtUer;  Messrs.  VaUance  dt  Vallance;  Messrs.  Mereer  dt  Mercer; 
Messrs.  TiUeard  dt  Co. ;  Mr.  A.  BeddaU  ;  and  Mr.  W.  H.  Herleri. 
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L.  J.  J.  In  re  BARNED'S  BANKING  COMPANY. 

1871  LEECH'S  CLAIM. 


MartkQ.       Winding^up^^Froof  by  Credilor  holding  Security — Set -off  against  Dividends — 

Letter  of  Credit — Bill  <jf  Exchange, 

The  B.  Banking  Company,  at  the  request  of  Z.,  gave  to  H,,  who  had  been 
instructed  to  buy  cotton  for  him,  a  letter  of  credit  authorizing  him  to  draw 
upon  them,  the  bills  of  exchange  to  be  accompanied  by  bills  of  lading  of  the 
cotton  to  be  delivered  to  them  on  their  accepting  the  bills.  A  bill  for  £7798 
was  accordingly  dmwn  and  accepted  by  the  banking  company,  and  the  billa 
of  lading  delivered  to  them«  The  banking  company  handed  the  bills  of 
lading  to  L.,  to  enable  him  to  obtain  an  advance.  L,  obtained  an  advance  of 
£G000  on  them  from  his  brokers,  and  paid  the  amount  into  the  banking  com- 
pany, who  carried  it  to  his  account.  Before  the  bill  of  exchange  arrived  at 
maturity,  the  banking  company  was  ordered  to  be  wound  up.  Afler  the 
commencement  of  the  winding-up,  but  before  any  claim  was  sent  in  upon  the 
bill,  the  cotton  was  sold  by  the  brokers,  who,  after  retaining  £6000,  paid  the 
balance  of  £574  to  the  holders  of  the  bill. 

The  Master  of  the  Rolls  allowed  the  holders  to  prove  for  the  whole  amount 
of  the  bill,  but  directed  the  £574  to  be  set  off  against  the  dividends  payable 
to  them : — 

Held  (reversing  the  decision  of  the  Master  of  the  Rolls),  that  the  £574 
could  not  be  set  off  against  the  dividendn. 

But,  sembhf  the  amount  of  the  proof  ought  to  have  been  reduced  by  £574. 

iHIS  was  an  appeal  from  an  order  of  the  Master  of  the  Bolls 
made  in  the  winding  up  of  BarnecTa  Banking  Company,  Limited. 

The  facts  were  as  follows:  In  November,  1865,  the  banking 
company,  at  the  request  of  Mr.  H.  Lafone,  of  Liverpool,  issued  a 
letter  of  credit,  dated  the  30th  of  November,  1865,  to  Messrs. 
William  Hunter  dt  Co.  of  New  Orleans,  in  the  following  terms : — 

"  At  the  request  and  on  account  of  E.  La/one,  Esq.,  of  this  town, 
we  have  this  day  issued  a  credit  in  your  favour  for  £20,000,  and 
you  are  therefore  authorized  to  value  on  this  company  in  such 
sum  or  sums  as  may  be  convenient  to  you,  not  exceeding  in  the 
whole  the  siun  of  £20,000,  at  sixty  days,  against  cotton  purchased 
ia  conformity  with  Mr.  Lafone'a  letter  of  instructions  under  this 
date.  Such  drafts  to  be  sent  regularly  to  us,  and  to  be  accom- 
panied by  the  corresponding  bills  of  lading  for  cotton.  And  we 
engage  to  accept  such  bills,  if  in  the  hands  of  a  lend  fide  holder,  on 
the  said  bills  of  lading  being  given  up  to  us,  making  them  payable 
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at  Messrs.  PreseoU,  Orote,  db  Co.y  bankers,  London,  and  to  pay  them 
at  maturity.'* 

In  pursuance  of  this  letter  of  credit,  W.  Hunter  (&  Co.  drew  on 
BamecCs  Banking  Company  a  bill  of  exchange  for  £7798  18$.  7(Z., 
in  the  following  form : — 

"  Ist  of  March,  1866. 

''Sixty  days  after  sight  of  this  first  of  exchange  (second 
and  third  unpaid),  pay  to  the  order  of  ourselves  in  London 
£7798  18«.  Id.  sterling,  value  received,  and  charge  the  same  to 
account  of  credit  No.  14,  dated  30th  of  November,  1865,  against 
242  bales  of  cotton,  per  Oambia. 

'•  W.  Hunter  <&  Co. 

"  To  Bamed's  Banking  Compani/y  Limited.*' 

The  National  Bank  of  Orleans  discounted  this  bill,  and  sent 
it,  with  bills  of  lading  for  242  bales  of  cotton  attached,  to  the 
Bank  of  Liverpool,  their  agents  in  England.  The  Bank  of  Liver- 
pool  presented  the  bill  for  acceptance  on  the  20th  of  March,  1866, 
and  the  same  was  duly  accepted  by  Bamed^a  Banking  Company , 
who  thereupon  received  the  bills  of  lading. 

On  the  3rd  of  April,  1866,  Bamed's  Banking  Company  handed 
the  bills  of  lading  to  H.  Lafone,  who  obtained  an  advance  of 
£6000  upon  them  from  Messrs.  Colin  Campbell  &  Co,,  and  the 
money  was  paid  to  Barneda  Banking  Company,  and  carried  by 
them  to  a  special  account,  called  *^H.  Lafone,  Cotton  Account.'' 
They  gave  notice  of  this  to  W.  Hunter  <&  Co.,  and  informed  them 
that  they  held  the  money  *'  as  against  the  company's  acceptance 
for  £7798  18».  Id."  Barned's  Banking  Company  stopped  pay- 
ment on  the  18th  of  April,  1866,  before  the  bill  came  to  maturity, 
at  which  time  the  sum  of  £6000  was  still  standing  to  the  credit  of 
H.  Lafone  to  the  same  account  The  company  was  ordered  to 
be  wound  up  on  the  27th  of  April,  1866.  After  the  commence- 
ment of  the  winding-up,  but  before  any  claim  had  been  sent  in 
upon  the  bill,  the  cotton  was  sold  by  Colin  Campbell  £  Co.,  who 
repaid  themselves  out  of  the  proceeds  the  sum  of  £6000,  and  paid 
the  balance,  amounting  to  £574  17s.  6d.,  into  the  Liverpool  Bank 
to  the  account  of  the  holders  of  the  bill. 

Messrs.  Leech,  Harrison,  db  Co.,  to  whom  the  bill  had  been 
indorsed  for  collection,  claimed,  in  the  first  place,  to  have  the 
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£6000  standing  to  the  account  of  H.  Lafcne  applied  towards  pay- 
ment of  the  bill  of  exchange,  and  their  proof  admitted  for  the 
balance ;  and  in  case  the  sam  of  £6000  was  not  so  applicable,  to 
be  allowed  to  prove  for  the  whole  amount  of  the  biU. 

The  case  came  before  the  Master  of  the  Bolls  on  an  adjourned 
summons  on  the  7th  of  July,  1870,  when  his  Lordship  decided 
that  the  credit  of  £6000  was  not  appropriated  to  the  payment  of 
this  particular  bill,  but  that  the  holders  of  the  bill  were  entitled  to 
prove  for  the  whole  amount  of  the  bilL 

On  the  29th  of  July  the  claimants  made  a  second  application  to 
the  Master  of  the  Bolls,  asking  that  the  order  might  be  amended 
by  reduciug  their  claim  by  the  amount  of  £574 17s.  6(2.,  which  they 
had  received  on  account  of  the  bill ;  but  his  Lordship  adhered  to  the 
terms  of  the  previous  order,  and  refused  the  application  with  costs. 

On  the  20th  of  January,  1871,  the  Master  of  the  Bolls  made  a 
further  order  upon  an  adjourned  summons,  that  the  official  liquida- 
tors should  pay  to  Messrs.  heeck  &  Co,  a  dividend  of  5s.  in  the 
pound  on  the  sum  of  £7798  18«.  Id.  certified  to  be  due  upon  the 
bill  of  exchange,  after  deducting  £574  17a.  6(2.  from  the  said 
dividend,  and  that  Messrs.  Leech  it  Co.  should  pay  the  costs  of 
the  adjourned  summons.  From  this  order  Messrs.  Leeeh  &  Co. 
appealed,  asking  that  it  might  be  varied  by  striking  out  the  words 
''  deducting  £574  17s.  Qd.  from  the  said  dividend." 

Mr.  Jesid,  Q.C.,  and  Mr.  Fischer^  for  the  Appellants : — 

We  were  willing  to  concede  that  the  proof  should  be  reduced  by 
the  sum  received  from  the  sale  of  the  cotton,  but  the  official  liqui- 
dator refused  that  offer,  and  the  Master  of  the  Bolls  has  decided 
that  the  sum  shall  be  deducted  from  the  dividend.  That  is  con- 
trary to  all  precedent,  and  would  only  be  right  if  the  proceeds  of 
the  cotton  had  been  assets  of  the  bank  or  money  received  by  us 
to  their  use.  That  was  not  the  case  here,  for  the  cotton  belonged  to 
Lafone^  and  the  proceeds,  after  satisfying  the  lien  for  £6000,  was 
paid  by  his  authority  to  us. 

Sir  jB.  BaffffoUay,  Q.C.,  and  Mr.  KeTcewiehy  for  the  official  liqui- 
dator:— 

The  cotton  was  remitted  to  the  banking  company  to  meet  the 
bill^  and  the  money  produced  by  the  sale  was  subject  to  their  lien. 
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The  bills  of  lading  were  placed  in  Colin  Campbell  dt  CoJb  hands  by 
common  arrangement.  The  proceeds  were  assets  of  the  banking 
company,  and  ought  therefore  to  be  set  off  against  the  dividends 
payable  to  the  holders :  Goupland's  Claim  (1). 

The  Lord  Justice  James  : — ^WiU  the  Appellants  consent  to  the 
order  being  varied  by  reducing  the  amount  of  the  proof  by  the 
sum  in  dispute  ? 

Mr.  Fischer : — The  question  is  capable  of  argument  upon  the 
authority  of  EdloeVa  Case  (2),  but  we  will  consent  to  the  reduc« 
tioUy  if  we  are  allowed  the  costs  of  the  application  of  the  29th  of 
July,  1870,  which  were  refused  us  by  the  Master  of  the  Bolls. 

Sib  W.  M.  James,  L  J. : — 

In  this  case  I  am  of  opinion  that  the  order,  as  it  stands,  cannot 
be  sustained.    There  is  a  proof  standing  for  a  particular  sum  of 
money,  the  amount  of  the  bill  in  question.     The  order  is  that  the 
Appellants  should  receive  dividends  on  the  proof,  setting  off  against 
it  a  sum  of  £574  175.  6d.  which  they  have  received.    That  sum 
cannot  be,  in  my  judgment,  properly  set  off  against  the  dividend, 
unless  it  be  either  at  law  or  in  equity  a  debt  which  was  due  from 
the  holders  of  the  bill,  the  persons  entitled  to  the  proof,  to  Bamed's 
Banking  Company.    If  it  were  really  a  debt  due  from  them  to  the 
bank,  or  part  of  the  assets  of  the  bank  which  they  had  received 
improperly,  then  it  would  be  a  proper  case  of  set-off.  But  I  cannot 
arrive  at  the  conclusion  that  any  such  case  has  been  proved.    The 
persons  who  seek  to  establish  a  set-off  have  the  onus  prdbandi 
upon  them  to  shew  that  at  some  period  in  the  course  of  this 
transaction  the  bank  could  have  brought  an  action  for  money 
had  and  received,  or  filed  a  bill  in  this  Oourt  to  recover  in  specie 
the  £574  17a.  6c{.,  the  bill  being  unpaid  in  respect  of  which  the 
cotton  was  given  as  security.    The  circumstances  under  which  the 
£574  17«.  6d.  was  paid  are  these :    There  were  certain  goods  given 
to  Bamei^s  Banking  Company  as  a  security  for  this  particular  bill 
of  exchange  in  their  hands,  and  Mr.  Lafone,  being  the  person  who 
was  the  principal  and  the  owner  of  the  cotton,  receives  from  them, 
under  circumstances  the  whole  of  which  are  not  disclosed  to  us, 
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the  bills  of  lading.  He  waff  apparently  in  possession  of  the  bills  of 
lading  of  his  own  cotton,  with  the  assent  of  the  persons  who  had  a 
security  on  that  cotton.  It  is  said,  and  it  appears  to  me  that  it  is 
the  probable  explanation  of  the  case,  that  having  received  £6000 
by  way  of  mortgage,  and  having  paid  that  £6000  into  BametCs 
Bank  to  meet  this  specific  bill — which  shoold  have  been  kept  there 
for  the  purpose  of  meeting  this  bill — he  was  the  owner  of  the  bills 
of  lading,  and  at  liberty  to  make  any  arrangement  he  thought  fit 
with  Cclin  Campbell  &  Co.^  the  brokers.  Colin  Campbell  iSt  Co.,  hx 
Lafone*8  order,  paid  the  balance  beyond  the  £6000  to  the  Bani 
of  Liverpooly  to  the  credit  of  the  owners  of  the  bills.  It  appears 
to  me,  subject  to  any  question  which  may  be  raised  as  to  the  ap- 
plication of  KeOocVs  Case  (1),  that  the  £574  17s.  6i.,  being  part 
of  the  proceeds  of  the  cotton  specifically  pledged  to  this  bill, 
ought  to  have  been,  and  now  ought  to  be,  applied  in  reduction 
of  the  bill ;  but  that  the  persons  who  received  it,  and  who  are  the 
holders  of  the  bill,  ever  received  it  as  money  had  and  received  for 
BameSB  Banking  Company ^  or  that  Bamed'a  Banking  Company 
ever  had  a  right  to  receive  it  from  them  without  discharging  the 
bill,  I  cannot  conceive.  It  appears  to  me  that  the  only  legal  or 
equitable  right  would  have  been  to  have  had  that  sum,  part  of  the 
proceeds  of  the  cotton,  applied  in  reduction  of  the  bill.  To  say 
otherwise  would  be  to  say  that  an  acceptor  who  has  failed  to  meet 
his  acceptance  has  a  right  specifically  to  the  proceeds  of  the  thing 
put  in  his  hands  simply  for  the  purpose  of  security  for  the  doe 
payment  of  the  acceptance.  As  at  present  advised,  it  appears  \o 
me  that,  on  the  authority  of  CouplancCs  Claim  (2),  the  proof  ought 
to  have  been  reduced  by  the  amount  of  the  sum  received,  and  I 
will  give  leave  to  the  official  liquidator  to  apply  to  the  Court  to 
have  it  so  reduced,  but  I  cannot  compel  the  Appellants  to  submit 
to  any  such  order  now.  They  are  entitled  to  have  that  part  of  the 
order  discharged  which  gives  the  right  of  set-off  in  respect  of  the 
sum  of  £574  178.  6d. ;  and  they  are  entitled  to  the  costs  in  the 
Court  below,  but  there  will  be  no  costs  of  this  appeal. 

Solicitors  for  the  Appellants :  Messrs.  Chester  dk  UrquJiart. 
Solicitors  for  the  Official  Liquidator :  Messrs.  Freshfield. 


(1)  Law  Rep.  8  Ch.  769. 
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In  re  NATIONAL  PROVINCIAL  LIFE  ASSURANCE  l.jj. 

SOCIETY.  1871 


FLEMING'S  CASE.  Jan.  81 ; 

Mank2Q 

Amalgamation  of  Companies — Life  Assurance  Company — Transfer  of  Business'^        — 

Novation  qf  Contract — Creditor  a  Shareholder  in  the  new  Company. 

The  N,  Fire  Assurance  Company  and  the  N,  Life  Assurance  Company 
were  amalgamated  with  the  B.  Assurance  Company ;  and  a  deed  of  settle- 
ment was  executed  hy  which  the  B,  Company  was  constituted  as  a  common 
law  partnership.  The  deed  recited  the  agreement  by  which  the  businesses  of 
the  N,  Fire  and  N,  Life  Companies  were  transferred  to  the  B,  Company , 
and  the  B,  Company  undertook  to  indemnify  them  against  all  liabilities. 

F.  was  a  policy-holder  in  the  N.  Life  Company,  and  was  also  a  shareholder 
in  the  N.  Fire  Company,  and  as  such  shareholder  executed  the  deed  of  settle- 
ment of  the  B.  Company,  and  received  shares  in  the  B.  Company  in  exchange 
for  his  shares  in  the  N,  Fire  Company, 

The  B,  Company  and  the  N,  Life  Company  were  afterwards  ordered  to  be 
wound  up,  and  F»  claimed  to  prove  as  a  creditor  against  the  estate  of  the 
N,  Life  Company : — 

Held,  that  F.,  having  executed  the  deed  of  settlement  of  the  B.  Company^ 
had  accepted  the  liability  of  that  company,  and  could  not  claim  as  a  creditor 
against  the  N,  Life  Company, 

The  decision  of  Bacon,  V.C,  affirmed,  on  additional  evidence. 

XHIS  was  an  appeal  from  an  order  of  Vice-Chancellor  Baeon^ 
rejecting  the  daim  of  William  Fleming  to  rank  as  a  creditor  of  the 
Naiional  Provincial  Life  Assurance  Society  in  respect  of  a  policy 
held  by  him. 

The  Society  was  incorporated  under  the  7  &  8  Vict.  c.  110,  and 
was  registered  on  the  18th  of  July,  1851.  In  August,  1856,  the 
Society  transferred  its  business  and  assets  to  the  Bank  of  London 
und  Naiional  Provincial  Life  Assurance  Association,  which  was 
provisionally,  but  never  completely,  registered  as  a  joint  stock 
company;  and  from  that  time  the  Society  ceased  to  carry  on 
business.  At  the  same  time  the  business  of  another  company, 
<»lled  the  National  Provincial  Fire  Assurance  Company,  was  also 
transferred  to  the  Association, 

In  October,  1858,  the  Association  transferred  its  business  and 

assets  to  the  Albert  Life  Assurance  Company,  the  Albert  taking 

upon  itself  the  liabilities  of  the  Association,  and  from  that  time 

the  Association  ceased  to  carry  on  business. 

2  5^2  '  1 
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h,  JJ«  The  policy  npon  which  Fleming  churned  to  be  a  creditor  of  the 

1^1  Naiional  Provincial  Life  Assurance  Society^  was  effected  on  the 
juouacT^  6th  of  October,  1855,  by  C  G.  Carrol,  upon  his  own  life,  for 
^^  £1000,  on  the  terms  of  participation  in  profits,  the  piemiom  being 
payable  half-yearly  to  the  directors  of  the  Socieiy  for  the  time 
being,  at  the  office  of  the  Society^  with  the  nsnal  proyiso  that 
the  capital,  stock,  fund^,  and  corporate  property  of  the  Socieiy 
should  alone  be  charged  and  liable  under  it^  and  that  the  share- 
holders should  not  be  personally  liable. 

It  appeared  from  the  evidence  before  the  Yice-Chancellor  that 
Fleming  knew,  though  it  did  not  appear  that  he  received  formal 
notice,  of  the  successive  transfers  from  the  Socieiy  to  the  Bank  of 
London,  and  from  the  Bank  of  London  to  the  Alberi,  He,  however, 
never  accepted  any  policy  of  the  Bank  of  London  or  of  the  Albert 
in  substitution  for  the  policy  effected  with  the  Society,  and  no 
memorandum  was  ever  indorsed  upon  the  policy  substituting  for 
the  liability  of  the  Socieiy  that  of  the  Bank  of  London  or  of  the 
Albert ;  but  he  paid  the  premiums  to  the  Bank  of  London  in  1857 
and  1858,  and  to  the  Albert  from  1858  until  the  death  of  Carroll, 
in  June,  1869.  Upon  the  death  of  CarroU,  Fleming  sent  in  his 
claim  on  the  policy  to  the  Albert  Company.  On  the  15th  of  July, 
1869,  the  secretary  of  the  Albert  wrote,  stating  that  the  company 
admitted  the  claim  (subject  to  a  reduction  of  the  amount  in  conse- 
quence of  a  misstatement  of  his  age  by  CarroU  when  the  policy 
was  effected),  and  that  the  money  would  be  payable  on  the  11th  of 
October.  The  money,  however,  was  never  paid,  and  the  Albert 
was  ordered  to  be  wound  up  on  the  17th  of  September,  1869 ; 
and  similar  orders  were  also  made  with  respect  to  the  National 
Provincial  Socieiy  and  the  Bank  of  London. 

The  Yice-Chancellor  was  of  opinion  that  the  conduct  of  Fleming 
in  paying  the  premiums  to  the  Albert  Company,  and  in  making  his 
claim  against  that  company  when  the  policy  became  payable,  were 
conclusive  evidence  that  he  had  adopted  that  company  as  his  debtor 
instead  of  the  National  Provincial  Society,  and  accordingly  refused 
his  claim.    From  this  decision  Fleming  appealed. 

Before  the  hearing  of  the  appeal  before  the  Lords  Justices  was 
concluded,  the  official  liquidator  applied  for,  and  obtained,  leave  to 
produce  evidence  to  shew  that  Mr.  Fleming  was  a  shareholder  in 
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ix)tli  the  Batik  of  London  and  Albert  Companies.    The  case  was  re-      L.  JJ. 
argued  upon  the  fresh  evidence,  and  as  the  decision  of  the  Court        1871 
entirely  turned  upon  that  evidence,  it  is  unnecessary  to  report  the    pLExraa's 
arguments  upon  the  case  as  it  was  originally  presented  to  the       ^^ 
Yice-Chancellor  and  to  the  Lords  Justices.    The  result  of  the  fresh 
evidence  was  as  follows : — 

Mr.  Fleming  was  a  holder  of  stock  in  the  National  Provincial 
Fire  Aseiwrance  Company^  and  on  the  1st  of  October,  1856,  became 
the  holder  of  twenty-five  shares  in  the  Bank  of  London  and 
National  Provincial  Assurance  Association,  in  exchange  for  his 
stock  in  the  National  Provincial  Fire  Assurance  Company,  and 
received  two  several  dividends  from  the  Association, 

In  the  capacity  of  shareholder  he  executed  the  deed  of  settle- 
ment of  the  Bank  of  London  and  National  Provincial  Assurance 
Assodaiion  of  the  21st  of  August^  1856.  That  settlement  recited, 
among  other  things,  the  agreements  which  had  been  entered  into 
by  the  National  Provincial  Life  Assurance  Society  and  by  the 
National  Provincial  Fire  Assurance  Company  for  the  transfer  of 
their  respective  businesses  to  the  Bank  of  London  and  National 
Provincial  Assurance  Association,  and  empowered  the  directors  to 
<!arry  those  agreements  into  elTect. 

On  the  amalgamation  of  the  Bank  of  London  and  National 
Provincial  Aseurcmce  Association  with  the  Albert  Life  Assurance 
KJompany,  Mr.  Fleming  received  eight  shares  in  the  last-mentioned 
company  in  exchange  for  his  twenty-five  shares  in  the  Association, 
.and  he  received  several  dividends  on  the  new  shares,  j 

Mr.  Fry,  Q.0,  and  Mr.  Wickens,  for  Mr.  Fleming. 

Mr.  WiUcock,  Q.G.,  and  Mr.  CottreU,  for  the  official  liquidator, 
relied  upon  the»  fresh  evidence  as  shewing  that  Mr.  Fleming  was 
bound  by  the  contract  between  the  National  Provincial  Life 
Assurance  Society  and  the  Bank  of  London  Association, 

Mr.  Fry,  in  reply : — 

Mr.  Fleming  was  not  a  shareholder  in  the  Naiional  Provincial 
Life  Society,  in  which  the  policy  was  taken  out,  but  in  the  National 
Provincial  Fire  Company,  which  was  quite  distinct,  and  the  fact 

• 

that  they  were  both  amalgamated  at  the  same  time,  and  tliat  the 
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Lb  JJ.      agreement  is  recited  in  the  deed  of  settlement  of  the  Bank  of 
1871       London  Association  does  not  bind  him  to  the  terms  of  the  agree- 
Fldhng's    meat  with  the  Life  Assurance  Society,  with  which  he  had  nothing 
to  do  except  as  a  creditor* 

The  recital  of  the  agreements  with  the  two  companies  is  very 
yagae,  and  gave  no  notice  of  their  contents.  Joint  stock  com- 
panies are  different  from  ordinary  partnerships,  inasmuch  as  the 
mutnal  agency  of  the  partners  is  of  a  Umited  character :  Baird^s^ 
Case  (1);  In  re  Professional  Life  Assurance  Company  (2). 

Sib  W.  M.  James,  L. J. : — 

This  case  appears  to  me  to  present  less  difiScnlty  than  any  of  tho 
other  cases  of  novation  which  have  been  before  ns,  if,  indeed,  it 
can  be  said  to  have  anything  to  do  with  novation. 

The  case  resolves  itself  into  this :  The  creditor  of  a  joint  stock 
company  becomes  a  member  of  a  new  partnership,  which  takes  all 
the  assets  of  the  old  partnership  or  company,  with  an  undertaking 
express  or  implied,  to  discharge  all  the  debts  of  that  company,, 
including  his.  It  seems  to  me  impossible  to  hold  under  thos& 
circumstances  that  the  old  debt  subsists  as  between  that  share* 
holder  and  the  old  company.  The  appeal  must  be  dismissed  with 
costs. 

SiB  G.  Mellish,  L.J.,  concurred. 

Solicitors  for  the  Appellant :  Messrs.  MaeJcenziCy  Trinder,  &  Coi, 
Solicitors  for  the  OfScial  Liquidator:  Messrs.  Deane  &  Chulh. 

I    (1)  Law  Rep.  5  Ch.  725.  (2)  Law  Rep.  3  Ch.  167. 
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Agency — Consignee — Saie  or  Heiwn, 

Nov.  IS,19; 
T.  &  Co,  were  in  the  habit  of  sending  goods  for  sale  to  N.,  who  was  a      -Z^  17. 

partner  in  the  firm  of  N.  A  Co,;  but  received  these  goods  on  his  private         igyi 

aoooont.    The  oonrse  of  dealing  between  T,  &  Co,  and  JV.  was  that  the  goods        ^^"^^ 

were  accompanied  by  a  price  list.    N,  sold  the  goods  on  what  terms  he      ^^t^  xs.  ' 

pleased,  and  each  month  sent  to  T.  <£;  Co,  an  account  of  the  goods  he  had  sold,         .... 

debiting  himself  with  the  prices  named  for  them  in  the  price  list,  and  at  the 

expiration  of  another  month  he  paid  the  amount  in  cash  without  any  regard 

to  the  prices  at  which  he  had  sold  the  goods,  or  the  length  of  credit  he  had 

given.    He  paid  the  moneys  which  he  received  from  the  sales  into  the 

general  account  of  his  firm,  and  made  his  payments  to  T,  A  Co,  through  his 

firm,  with  whom  he  kept  an  account  of  moneys  paid  in  and  drawn  out  by 

him  in  respect  of  moneys  unconnected  with  the  partnership,  which  account 

included  many  items  wholly  unconnected  with  the  goods  of  T,  A  Co,  N,  A  Co, 

having  executed  a  deed  of  arrangement  with  their  creditors,  T,  A  Co, 

sought  to  prove  against  the  joint  estate  for  the  amount  standii^  to  N,*8 

credit  with  his  firm,  on  the  ground  that  the  same  arose  from  moneys  belonging 

to  T,  A  Co.^  and  improperly  placed  by  N.  in  the  hands  of  his  firm : — 

Edd  (reversing  the  decision  of  the  Chief  Judge),  that  such  proof  could 
not  be  admitted,  for  that  the  course  of  dealing  shewed  that  although  both 
parties  might  look  upon  the  business  as  an  agency,  N,  did  not,  in  fact,  sell 
the  goods  as  agent  of  T,  A  Co,^  but  on  his  own  account,  upon  the  terms  of 
his  paying  T.  A  Co,  for  them  at  a  fixed  rate  if  he  sold  them,  and  the  moneys 
he  received  for  them  were  therefore  his  own  moneys,  which  T,  A  Co.  had  no 
right  to  follow. 

1  HIS  was  an  appeal  by  the  trustees  under  a  deed  of  arrangement 
with  creditors  executed  by  NevtUy  Jourdain,  dt  Co.,  from  a  decision 
of  the  Cihief  Judge  admitting  a  proof  by  Messrs.  Touie  &  Co.  for 
£2035  la.  2d.y  against  the  joint  estate.  The  firm  of  NeviU  &  Co. 
consisted  of  Alfred  Nevill,  Wm»  Edward  Jourdain,  and  AJbert 
Jourdain,  who  carried  on  business  as  wholesale  hosiers  and  shirt 
manufacturers,  and  on  the  19th  of  May,  1868,  executed  the  above- 
mentioned  deed  of  arrangement* 

Toule  &  Co.  were  cotton  manufacturers,  and  for  some  years  they 
had  been  in  the  habit  of  sending  goods  of  their  manufacture  to 
Alfred  NeviU  for  sale.  The  terms  did  not  appear  from  any  written 
agreement,  but  could  only  be  inferred  from  the  course  of  dealing, 
the  nature  of  which  the  Court  collected  from  the  evidence  to 
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hare  been  as  foUows: — The  goods  were  consigned  by  Toide  Jb  Co. 
to  Alfred  NeviUy  Tonmpsnied  hj  a  price  list,  and  be  sent  them 
monthly  an  aoooont  of  the  goods  whidi  he  had  sold,  debiting  him- 
self with  the  price  giren  in  the  price  Ust,  not  specifying  the 
particniar  oontractSy  nor  giring  the  names  of  the  pordiasers^  nor 
the  price  at  which,  nor  the  terms  on  which,  he  had  sold ;  and  in 
the  next  month  he  paid  to  Tomie  S  Co,  the  moneys  which  were 
dne  to  them  in  respect  of  the  sales  thus  aooonnted  for.  He 
frequently  had  the  goods  bleached  or  dyed  bef(»e  he  sold  them, 
but  gave  no  acconnt  to  Towie  db  Co.  ci  the  expense.  In  the  above 
transactions  with  Toieb  db  Co.^  Alfred  NeviU  acted  on  his  own 
behalf,  and  not  as  a  member  of  his  firm ;  bat,  by  an  arrangement 
between  himself  and  his  partners,  the  m<meys  which  he  received 
from  the  porchasers  of  the  goods  sent  him  by  Towle  db  Co.  were 
paid  to  the  credit  of  the  firm  with  their  bankers  to  their  general 
account.  Nevill,  in  &ct,  employed  his  firm  as  his  bankers,  and  he 
had  an  account  in  the  books  of  the  firm  containing  entries  of  all 
sums  paid  in  and  drawn  out  by  him  in  respect  of  moneys  not  relating 
to  the  partnership,  many  of  them  not  being  at  all  connected  with 
the  goods  of  Towle  db  Co.  NevUl m&dehis  payments  to  Touie  db  Co. 
partly  by  remitting  to  them  bills  given  to  him  by  the  persons  to 
whom  he  had  sold  the  goods,  and  partly  by  cheques.  \A'hea  bills 
were  thus  remitted,  discount  on  them  was  charged  against  NevQl. 
The  cheques  which  he  sent  were  cheques  drawn  by  Nevitt  db  Co. 
on  their  bankers,  and  never  cheques  drawn  by  NevSl  on  his  own 
account  At  the  time  of  the  stoppage  of  NevUl  db  Co.  there  was  a 
balance  standing  to  the  credit  of  Alfred  Nevill  on  his  account  in  the 
books  of  his  firm,  and  for  that  balance  Tofde  db  Co.  sought  to  prove, 
alleging  that  it  was  trust-money  of  theirs  which  had  been  im- 
properly paid  by  A.  NeviU  to  his  firm  with  knowledge  of  the  trust 
The  Chief  Judge  admitted  the  proof,  and  the  trustees  appealed. 
That  the  balance  in  NevSTa  favour  arose  mainly  from  Toide  db  Co*s 
goods  was  not  disputed ;  but  questions  as  to  appropriation  of  pay- 
ments were  argued  at  considerable  length,  which,  in  the  view  the 
Court  took  of  the  case,  it  became  unnecessary  to  decida 

Mr.  Serjeant  Sarffood,  and  Mr.  Beed,  for  the  Appellants. 

Mr.  De  Oex,  Q.C.,  and  Mr.  Bagletf,  for  Towle  db  Co. 
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Benjamin  v.  Porteus  (1)  was  the  only  authority  referred  to  on 
that  part  of  the  ease  on  which  the  Court  gave  judgment. 

Sib  W.  M.  James,  LJ.  : — 

This  case,  owing  to  various  accidents,  has  occupied  a  great  length 
of  time,  which  has  enabled  us  fully  to  consider  it,  and  we  can 
therefore  dispose  of  it  without  further  delay. 

The  question  is,  whether  the  moneys  for  which  it  is  sought  to 
proye  were  trust  moneys  belonging  to  the  claimants,  and  were 
improperly  placed  by  NeviU  in  the  hands  of  Neville  Jaurdain,  dk  Oo.^ 
so  as  make  the  firm  debtors  to  the  claimants,  on  the  ground  that 
whoeyer  knowingly  receives  trust  moneys  from  a  trustee  in  breach 
of  his  trust  is  himself  liable  for  them  immediately  and  personally 
to  the  persons  whose  trust  moneys  have  been  so  dealt  witL 

Now,  whether  these  were  trust  moneys  or  not  depends  upon  the 
relationship  that  existed  between  Messrs.  Towle  dk  Co.  and  Mr. 
NeviU.  The  business  which  NeviU  carried  on  with  the  goods  of 
Toicle  dk  Co.  has  been  called  a  cotton  agency  business,  and  the 
word  ^'  agency  "  in  its  primd  facie  sense  seems  to  imply  the  rela* 
tion  of  principal  and  agent,  and  not  of  vendor  and  purchaser; 
but  it  has  been  admitted  in  the  course  of  the  argument  that  there 
is  no  magic  in  the  word  ^  agency,"  It  is  often  used  in  commercial 
matters  where  the  real  relationship  is  that  of  vendor  and  pur- 
chaser ;  and  the  question  is,  whether  the  dealings  between  Mr.  NeviU 
and  Messrs.  Towle  dk  Co.  with  reference  to  these  goods  resulted 
in  the  relationship  of  vendor  and  purdiaser,  or  in  the  relationship 
of  principal  and  agent 

We  haye  no  written  document  sliewing  the  relationship  between 
the  parties,  or  stating  the  terms  on  which  the  business  was  to 
be  carried  on  between  them ;  but  we  have  a  course  of  dealing 
extending  over  a  number  of  years,  and  such  a  lengthened  course 
of  dealing  is  often  the  most  satisfactory  mode  of  shewing  the 
intention  of  the  parties,  and  what  their  relations  were. 

It  is  clear  from  the  course  of  dealing  that  the  bargain  was 
substantially  this :  Mr.  NeviU  was  to  dispose  of  the  goods  sent  to 
him  by  Towle  dk  Co.,  and  was  not  to  pay  for  them  unless  he  disposed 
of  them,  and  he  was  to  return,  at  the  end  of  every  month,  an  account 

(1)  2  H.  Bl.  590. 
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of  sales  that  he  had  actnall j  made ;  and  then,  after  the  lapse  of 
another  month,  he  was  to  pay  in  cash  for  the  amount  of  the  goods 
which  he  had  so  disposed  of,  according  to  their  yalues  as  fixed  by  a 
price  list  sent  to  him.  It  does  not  appear  that  he  oyer  was  ex- 
pected to  return  any  particalar  contract,  or  the  names  of  the 
persons  with  whom  he  had  dealt.  He  parsued  his  own  course  in 
dealing  with  the  goods,  and  frequently  before  sale  he  manipulated 
them  to  a  rery  considerable  extent  by  pressing,  dyeing,  and  other* 
wise  altering  their  character,  changing  them  as  much  as  wheat 
would  be  changed  by  being  turned  into  flour;  and  he  sold  them 
on  what  terms  he  pleased  as  to  price  and  length  of  credit  Na 
question  appears  ever  to  have  been  raised  as  to  whether  he  waa 
entitled  to  do  this ;  and  we  must  take  it  that  he  did  not  commit 
any  breach  of  duty  in  so  doing.  That  is  quite  inconsistent  with 
the  notion  that  he  was  acting  in  a  fiduciary  character  in  respect  of 
those  goods.  If  he  was  entitled  to  alter  them,  to  manipulate 
them,  to  sell  them  at  any  price  that  he  thought  fit  after  they  had 
been  so  manipulated,  and  was  still  only  liable  to  pay  for  them  at  a 
price  fixed  beforehand,  without  any  reference  to  the  price  at  which 
he  had  sold  them,  or  to  anything  else  than  the  fact  of  his  having 
sold  them  in  a  certain  month,  it  seems  to  me  impossible  to  say 
that  the  produce  of  the  goods  so  sold  was  the  money  of  the  con- 
signors, or  that  the  relation  of  vendor  and  purchaser  existed 
^tween  Towle  dk  Co.  and  the  different  persons  to  whom  he  sold 
the  goods.  The  case  seems  very  analogous  to  one  suggested  by 
Mr.  Be  Qem  in  the  course  of  the  argument.  If  a  publisher  pub- 
lishes for  an  author,  and  sells  for  the  author,  and  holds  all  the 
copies  of  the  book,  and  at  some  specified  time  has  to  return  to  the 
author  an  account  of  all  those  sold,  and  pay  for  them  at  a  price 
fixed  between  the  author  and  the  publisher,  the  publisher  being  at 
liberty  to  make  his  own  bargain  with  retail  booksellers  all  over 
the  country,  it  could  never  be  supposed  that  the  relation  of  creditor 
and  debtor  or  vendor  and  purchaser  ever  existed  between  the 
author  and  the  retail  booksellers.  I  have  not  the  slightest  doubt 
that  a  great  quantity  of  business  called  ^'  agency  business  ^  is  carried 
on  in  the  same  way  in  the  country,  and  that  there  are  large  dealers 
who  have  agents  in  all  the  towns  of  Qreai  Britain  and  Ireland. 
Possibly  they  may  say :  "  We  will  give  you  the  goods ;  you  shall 
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be  the  sole  person  whom  we  supply  in  a  particalar  district,  and 
we  shall  not  call  upon  you  to  pay  until  you  have  disposed  of  them. 
You  are  at  liberty  to  sell  upon  your  own  terms ;  we  have  nothing 
to  do  with  the  persons  with  whom  you  deal,  but  we  look  to  you  to 
pay  at  our  trade  prices  for  the  goods  you  sell.  You  must  return 
the  sales  that  you  have  made  up  to  certain  times  i  we  will  give 
you  a  certain  credit,  but  when  that  is  expired,  we  look  to  yon  to 
pay  us  the  cash."  That  is  a  very  reasonable  bargain,  and  it  is  the 
kind  of  bargain  which,  in  my  opinion,  the  course  of  dealing  shews 
to  have  existed  in  this  case ;  and  if  so,  how  is  it  possible  to  say 
that  the  proceeds  of  the  sales  were  trust-moneys  in  the  hands  of 
Mr.  NeviU  ?  Mr.  NeviU  was  not  to  pay  immediately ;  and  if  he  sold 
for  cash,  it  seems  to  me  impossible  that  Toiole  db  Co.  could  have 
any  right  to  say,  "You  have  sold  the  goods  for  cash,  therefore 
hand  over  the  moneys  to  us  at  once."  Nevitt  would  have  said, 
**  No ;  the  bargain  between  us  is  that  I  am  to  give  you  an  account 
at  the  end  of  the  month,  and  to  pay  you  at  the  end  of  another 
month.  My  selling  for  hard  cash  does  not  alter  the  nature  of  the 
bargain  between  you  and  me,  or  entitle  you  to  call  upon  me  to 
hand  the  moneys  over  to  you,  or  to  put  the  moneys  in  medio  and 
keep  them  for  you."  The  proceeds  of  sale  were  his  own  moneys, 
and  not  trust  moneys,  and  he  was  at  liberty  to  deposit  them  ydth 
a  banker,  or  deal  with  them  as  he  pleased. 

He  then,  being  in  this  position,  makes  a  bargain  with  his  partners 
by  which  they  are  to  be  in  truth  his  bankers — a  bargain  that  he 
was  to  pay  into  the  account  of  the  firm  all  moneys  he  received  in 
respect  of  these  goods,  and  make  through  the  firm  all  his  pay- 
ments in  respect  of  them.  Now,  if  he  was  entitled  to  use  these 
moneys  during  the  two  months'  credit,  it  seems  to  me  impossible  to 
say  that  there  was  any  breach  of  trusty  or  that  his  partners  were 
allying  themselves  to  any  breach  of  trust  in  making  a  bargain 
that  they  were  to  be  his  bankers  in  respect  of  this  business.  Now, 
NevilTa  course  of  dealing  must  have  been  brought  to  the  notice  of 
Towle  &  Co.,  if  they  ever  paid  the  sb'ghtest  attention  to  the  matter ; 
for  it  seems  that  they  were  paid  partly  by  bills  of  the  customers — 
on  which  Towle  &  Co.,  when  they  took  them,  charged  discount, 
thus  shewing  that  Towle  &  Co.  had  nothing  to  do  with  the  terms  of 
the  bai^ains  between  NeviU  and  the  purchasers — ^and  partly  by 
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cheques  drawn  in  the  name  of  the  firm  of  NeviU  A  Co.  upon 
NeviU  &  Co.*8  bankers.  There  does  not  appear  to  have  been  a 
single  case  in  which  Mr.  NeviU  paid  by  cheque  of  his  own  upon 
any  banker  of  his  own.  This  gave  Totole  dk  Co.  complete  notice  of 
NevilTs  mode  of  dealing,  and  therefore  it  is  impossible  for  them  to 
say  that  what  he  did  in  this  respect  was  a  breach  of  trust.  It 
appears  to  me,  therefore,  to  be  the  necessary  conclusion  that,  as 
regards  these  transactions,  Mr.  NeviU  was  in  the  position  of  a  per- 
son having  goods  ^on  sale  or  return."  That  being  so^  the  founda- 
tion of  the  whole  claim  of  Totole  dk  Co.  has  failed,  for  there  never 
were  trust  moneys  of  Towle  dk  Co.  improperly  put  into  the  hands 
of  NeviU  &  Co.  The  case  would  have  stood  very  differently  if,  as 
was  at  first  supposed,  NeviU  dk  Co.  had  kept  a  distinct  account 
headed  and  ear-marked  as  an  account  of  Towle  dk  Co.y  or  as  an 
account  of  the  cotton  agency.  K  that  had  been  so,  Towle  dk  Co. 
might  have  said :  **  Although  it  is  apparently  NevUTs  account,  it 
really  is  our  account,  and  we  are  entitled  to  prove  as  eoBtuia  jue 
trustSy  although  the  trustee  himself  could  not  have  proved,  being  a 
member  of  the  firm."  But  on  looking  into  the  account,  it  appears 
that  it  was  an  account  of  all  the  drawings-out  and  puttings-in  by 
NeviU  in  respect  of  matters  not  belonging  to  the  partnership,  in- 
cluding items  to  a  considerable  amount  vrith  which  Towle  dk  Co. 
have  no  connection  whatever.  I  am  of  opinion,  therefore,  that  the 
foundation  of  the  case  has  failed,  and  I  do  not  think  it  necessary 
to  express  any  opinion  as  to  the  other  points  which  have  been 
discussed  before  us. 


Sib  6.  Mellish,  L  J. : — 

I  am  of  the  same  opinion,  and  on  the  same  grounds.  It  appears 
to  me  that  the  real  question  is,  when  NeviU  sold  the  goods,  did 
he  sell  them  as  the  agent  of  Towle  dk  Co.,  so  as  to  make  Towie  dk  Co. 
the  vendors,  and  the  persons  to  whom  he  sold,  purchasers  from 
Towle  dk  Co.  ?— or  did  he  sell  on  his  own  account,  so  as  to  create  the 
relation  of  purchaser  and  vendor  between  himself  and  Towle  dk  Co., 
and  again  the  relation  of  vendor  and  purchaser  between  himself 
and  the  persons  to  whom  he  sold  ?  Now,  it  is  said  that  he  was  a 
del  credere  agent,  and  no  doubt  it  requires  a  very  minute  examina- 
tion of  what  the  course  of  business  is,  to  distinguish  between  a 
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del  credere  agent,  and  a  person  who  is  an  agent  np  to  a  certain  point, 
that  is  to  say,  nntil  he  has  sold  the  goods,  but  who,  when  he  has 
sold  the  goods,  has  purchased  them  on  his  own  credit  and  sold  them 
again  on  his  own  account.    And  no  doubt  persons  may  suppose  that 
their  relationship  is  that  of  principal  and  agent,  when  in  point  of 
law  it  is  not    It  is  quite  clear  that  Nevitty  if  he  sold  these  goods, 
was  to  pay  Tawie  dk  Co,  for  them,  at  a  fixed  price — that  is  to  say,  a 
price  fixed  beforehand  between  him  and  them — and  at  a  fixed  time. 
Now,  if  it  had  been  his  duty  to  sell  to  his  customers  at  that  price, 
and  to  receiye  payment  from  them  at  that  time,  then  the  course  of 
dealing  would  be  consistent  with  his  being  merely  a  del  credere  agent, 
because  I  apprehend  that  a  del  credere  agent,  like  any  other  agent, 
is  to  sell  according  to  the  instructions  of  his  principal,  and  to  make 
such  contracts  as  he  is  authorized  to  make  for  his  principal ;  and  he 
is  distinguished  from  other  agents  simply  in  this,  that  he  guarantees 
that  those  persons  to  whom  he  sells  shall  perform  the  contracts 
which  he  makes  with  them ;  and  therefore,  if  he  sells  at  the  price 
at  which  he  is  authorised  by  his  principal  to  sell,  and  upon  the 
credit  which  he  is  authorised  by  his  principal  to  give,  and  the 
customer  pays  him  according  to  his  contract,  then,  no  doubt,  he  is 
bound,  like  any  other  agents  as  soon  as  he  receiyes  the  money,  to 
hand  it  oyer  to  the  principaL    But  if  the  consignee  is  at  liberty, 
according  to  the  contract  between  him  and  his  consignor,  to  sell  at 
any  price  he  likes,  and  receive  payment  at  any  time  he  likes,  but 
is  to  be  bound,  if  he  sells  the  goods,  to  pay  the  consignor  for  them 
at  a  fixed  price  and  a  fixed  time — ^in  my  opinion,  whatever  the 
parties  may  think,  their  relation  is  not  that  of  principal  and  agent. 
The  contract  of  sale  which  the  alleged  agent  makes  with  his  pur- 
chasers is  not  a  contract  made  on  account  of  his  principal,  for  he  is 
to  pay  a  price  which  may  be  different,  and  at  a  time  which  may  be 
different  from  those  fixed  by  the  contract.    He  is  not  guaranteeing 
the  performance,  by  the  persons  to  whom  he  sells,  of  their  contract 
with  him,  which  is  the  proper  business  of  a  del  credere  agent ;  but 
he  is  to  undertake  to  pay  a  certain  fixed  price  for  those  goods,  at  a 
certain  fixed  time,  to  his  principal,  wholly  independent  of  what  the 
contract  may  be  which  he  makes  with  the  persons  to  whom  he  sells ; 
and  my  opinion  is  that,  in  point  of  law,  the  alleged  agent  in  such  a 
case  is  making,  on  his  own  account^  a  contract  of  purchase  with  his 
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L.  J  J.      alleged  principal,  and  is  again  re-selling.    But  if,  in  addition  to 
i870-7p^this,  he  is  allowed  to  change  the  chi^racter  of  the  goods — if  he  maj 
j^^*^^     torn  wheat  into  floor,  or  grey  goods  into  dyed  or  bleached  goods, 
Whits.      ^Lud  sell  those  changed  goods  on  any  terms  and  at  any  price  he 
N^^     pleases — ^that  makes  it  still  clearer  that  he  is  not  selling  on  account 
"~       of  a  principal,  but  that  he  is  selling  on  his  own  account ;  for,  of 
course,  if  he  were  selling  on  account  of  his  principal,  and  the  prin- 
cipal could  sue  upon  those  contracts,  the  principal  most  be  liable 
to  be  sued  upon  them.   Now,  can  anything  be  more  absurd  than  to 
say  that  Tatvle  &  Go.  would  be  liable  to  be  sued  if  any  portion  of 
those  goods  had  been  badly  dyed  or  badly  bleached  ?    And  yet,  if 
the  contract  for  the  sale  of  the  dyed  and  bleached  goods  as  goods 
properly  dyed  and  bleached  was  made  by  NemU  on  accoont  of 
TovAe  &  Co.y  it  would  follow  that  TowU  &  Co.  would  be  liable  to  be 
so  sued.  I  am  aware  that  it  is  said  that  there  is  no  direct  eyidence 
that  Towls  &  Oo,  were  aware  of  his  dyeing  and  bleaching  those 
goods.    But  the  course  of  business  had  gone  on  for  years,  and  this 
change  in  the  character  of  the  goods  had  been  effected,  not  now  and 
then  only,  but  with  respect  to  very  large  quantities  of  them ;  and 
it  can  hardly  be  supposed  that  TowU  &  Co.  did  not  know  of  it 
Mr.  TowU  practically  acknowledged,  in  his  cross-examination,  that 
the  real  bargain  between  them  was  simply  this,  that  NeviU  was 
to  pay  Toide  dtCo.a  fixed  price  at  a  fixed  time,  but  he  was  not 
bound  to  sell  to  the  customer  at  that  price  or  at  that  time,  but  was 
left  at  liberty  to  make  his  own  bargains.    Both  Towle  &  Co.  and 
Mr.  NeviU  may  possibly  have  thought  that  this  did  not  prevent 
their  relation  being  the  relation  of  principal  and  agent;  but  in  my 
opinion,  in  point  of  law,  it  clearly  does ;  and  notwithstanding  the 
strong  observations  that  have  been  made  by  Mr.  Be  Oex,  I  do  not 
think  that  we  shall  be  prejudicing  ordinary  commercial  dealings  by 
not  giving  to  a  consignor  the  rights  of  a  principal  as  to  the  proceeds 
of  goods  sold  by  his  consignee  in  cases  where  the  contracts  made 
by  the  consignee  are  not  really  contracts  made  by  him  as  agent  or 
on  account  of  the  consignor. 

The  only  case  cited  was  Benjamin  v.  Portem  (1).  That  case  really 
turned  only  on  the  admissibility  of  a  witness,  and  bad  not  arrived  at 
that  stage  at  which  any  discussion  would  arise  whether  the  action 

(1)  2  H.  Bl.  59a 
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ivas  maintainable  at  all ;  and  the  witness  was  not  a  factor  entnisted 
with  goods,  where  you  may  raise  the  question  whether  there  is  a 
sale  and  a  snbsale,  but  he  was  a  broker  who  had  never  had  the 
goods  in  his  possession,  and  whose  business  it  was  to  make  contracts 
in  the  name  of  his  principal*  I  do  not  say  that  it  is  not  possible 
for  parties  to  make  a  bargain  under  which  the  consignee  may 
receive  in  his  remuneration  whatever  the  goods  fetch  above  a 
certain  price,  and  yet  sell  them  as  agent;  but  the  question  isf, 
whether  such  a  bargain  is  to  be  inferred  in  the  present  case.  If  A. 
hands  over  his  goods  to  £.,  and  B.iato  pay  him  a  certain  price  if 
he  sells,  but  is  at  liberty  to  sell  on  what  terms  he  pleases,  and 
£.  then  sells  to  (7.,  the  natural  inference  from  those  facts  is,  beyond 
all  doubt^  that  there  is  a  sale  made  to  £.,  and  another  sale  from  B. 
to  C^  and  all  the  circumstances  confirm  the  view  that  such  was  the 
nature  of  the  dealing  here.  I  am  of  opinion,  therefore,  upon  the 
whole  of  this  case,  that  the  contracts  made  by  NeviU  were,  in  point 
of  law,  contracts  made  by  him  on  his  own  account^  and  not  contracts 
made  by  him  as  agent  for  TowU  &  Co,,  and  therefore  that  the 
proceeds  of  the  sales  were  not  Totole  &  Co.'s  moneys. 
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Feb.  18, 1871.    Mr.  De  Oex  applied  for  leave  to  appeal  to  the 
House  of  Lords. 

Mr.  Serjeant  Bargood  opposed. 


Sib  W.  M.  James,  L  J. : — 

I  see  no  reason  to  doubt  the  soundness  of  the  conclusion  at  which 
we  arrived,  but  the  case  is  one  of  importance  to  the  mercantile 
community,  and  is,  in  my  opinion,  just  the  kind  of  case  in  which 
leave  to  appeal  ought  to  be  given. 

SiE  G.  Mellish,  L.J.,  concurred. 

Some  discussion  then  took  place  as  to  the  costs  of  the  application, 
and  their  Lordships  determined  that  they  must  be  paid  by  the 
applicant. 

Solicitors  for  the  Appellants :  Messrs.  BanrUder  dk  BMiMon. 
Solicitor  for  Messrs.  Towle  &  Co. :  Mr.  G.  OheaUe. 
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wyw  Debtor  Summons — Service  out  </  the  Jurisdiction — Irish  Debtor — Banfyrujiify 

Jan.  28. 30.  Act,  1869,  s.  G^Oeneral  Order,  January,  1870,  JSules  69,  61. 

An  Irish  creditor  had  recovered  judgment  in  England  against  X.,  an  Irish 
non-trader,  whose  residence  was  in  Ireland,  but  who,  being  Judge  Advocate- 
General,  attended  at  an  office  in  Westminster,  and  being  also  a  Member  f& 
Parliament,  spent  a  considerable  part  of  his  time  in  London,  staying  at  aa 
hotel.  The  creditor  took  out  a  debtor  summons  in  the  English  Court  of 
Bankruptcy,  on  an  affidavit  that  L.  was  resident  at  the  office.  Z.  was  at 
this  time  at  his  house  in  Dublin,  and  the  creditor  obtained  from  the  Begistnr 
an  order  to  serve  the  summons  in  Dublin,  It  was  served  aooordingly  la 
the  26th  of  April.  L,  did  not  comply  with  it,  but  on  the  29th  of  May  gave 
notice  of  motion  to  discharge  the  order  of  service,  and  on  the  27th  of  July 
the  Begistrar,  acting  as  Chief  Judge,  refused  the  motion  with  oosta.  The 
creditor  then  petitioned  for  adjudication,  and  the  Begistrar,  acting  as  Chief 
Judge,  adjudged  L,  bankrupt.    On  appeal  from  the  order  of  adjudication : — 

Held,  that  the  adjudication  must  be  annulled,  for  that  L,  had  not  com- 
mitted au  act  of  bankruptcy,  as,  upon  the  true  construction  of  the  Bankruptcy 
Act,  1869,  and  the  General  Order  of  January,  1870,  a  debtor  summons 
cannot  be  served  out  of  the  jurisdiction : 

Held,  also,  that  L,  was  not  estopped  by  the  order  of  the  27th  of  July  from 
disputing  the  jurisdiction  to  order  service  abroad. 

Per  James,  L.J. :  SemhU,  even  personal  service  on  X.  in  England  would 
have  been  invalid. 

X  HIS  was  an  appeal  motion  by  Sir  Coleman  Michael  O'Laghlen 
to  annul  an  order  of  adjudication  made  by  Mr.  Begistrar  Spring 
Bice,  acting  for  the  Chief  Judge  in  Bankruptcy. 

The  Appellant  was  Member  of  Parliament  for  Clare  and  Judge 
Advopate-General.  His  residence  was  at  Drumeonora  in  the 
county  Ennis,  and  in  Merrion  Square,  Dublin,  He  had  an  office 
at  35,  Qreai  George  Street,  Westminster,  as  Judge  Advocate-General, 
but  this  was  a  building  belonging  to  the  Grown,  and  no  one  resided 
there  except  an  office-keeper  appointed  by  the  Treasury.  The 
Appellant,  when  in  London  in  discharge  of  the  duties  of  his  office, 
or  as  Member  of  Parliament,  lived  at  an  hotel. 

On  the  1st  of  July,  1869,  Harris,  a  money-lender  in  Dublin,  re- 
covered judgment  in  England  against  the  Appellant  for  £108  13s.  Id. 

On  the  14th  of  April,  1870,  Harris  took  out  a  debtor  summons 
in  the  London  Bankruptcy  Court  against  the  Appellant  for  the 
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above  amount.    By  his  affidavit^  on  applying  for  the  summons,  he      L  JJ. 
stated  that  the  Appellant  resided  within  the  district  of  the  Court,       i87i 
and  that  to  the  best  of  the  deponent's  knowledge,  information,  and     sxpoaie 
belief,  he  resided  at  35,  Oreat  Qecyrge  Street,  Westminster.    The  Ap-  C'Lwblbi. 
pellant  was  then  in  Dvhlin,  having  joined  his  family  there  during  o'I^hlen 
the  Easter  recess  of  Parliament.  

On  the  20th  of  April  Bdrris  applied  for  leave  to  serve  the  sum- 
mons in  Ireland,  in  support  of  which  application  an  afiSdavit  was 
made  by  a  clerk,  who  deposed  that  he  had  attended  at  35,  Oreat 
Oearge  Street,  for  the  purpose  of  serving  the  summons,  and  had 
seen  there  a  person  whom  he  believed  to  be  a  servant  of  the  Appel- 
lant, and  that  this  person  informed  him  that  the  Appellant  was  in 
Dvblin,  and  that  it  was  not  known  when  he  would  return  to  London. 
The  deponent  went  on  to  say,  that  he  verily  believed  that  the 
Appellant  was  keeping  out  of  the  way  to  avoid  personal  service 
of  the  summons.  Mr.  Begistrar  Spring  Bice  thereupon  made  an 
order  for  personal  service  on  the  Appellant  at  his  house  in  Merrion 
Square,  or  elsewhere  in  Irdand.  The  summons  was  accordingly 
personally  served  on  the  Appellant  in  Dublin  on  the  26th  of  April. 

On  the  19th  of  May,  1870,  the  Appellant  gave  notice  of  motion 
to  discharge  the  order  of  the  20th  of  April,  and  to  dismiss  the  sum- 
mons, on  the  ground  that  the  Appellant  had  not  resided  or  carried 
on  business  in  England.  On  the  27th  of  July  this  motion  was 
refused  with  costs  by  Mr.  Begistrar  Spring  Bice,  acting  as  Chief 
Judge. 

On  the  30th  of  July  a  Petition  for  adjudication  was  presented 
by  Harris,  founded  on  non-compliance  with  the  debtor  summons, 
and  on  the  9th  of  November  the  order  under  appeal  was  made. 

Mr.  Window,  and  Mr.  LangUy,  for  the  Appellant : — 

We  take  three  objections :  1,  that  there  is  no  authority  to  issue 
a  debtor  summons,  except  against  a  person  hona  fide  resident  in 
England;  2,  tliat  there  is  no  jurisdiction  to  serve  in  Ireland  a 
debtor  summons  of  the  English  Court  of  Bankruptcy :  3,  that  no 
act  of  bankruptcy,  except  as  specially  provided  in  sect.  6  of  the 
Act  of  1869,  can  be  committed  except  in  England.  Here  the 
debtor  was  not  in  England  when  served,  nor  for  twenty-one  days 
after.    The  Irish  Court  of  Bankruptcy  has  exclusive  jurisdiction 
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}^Ji  Debt&r  Summons — Service  out  of  the  Jurisdiction — Irish  Debtor — Bankruptcy 

Jan.  28. 30.  -4d,  1869,  s.  6—Oeneral  Order,  January,  1870,  Bules  69,  61. 

An  Irish  creditor  had  recovered  judgment  in  England  against  X.,  an  Irisb 
non-trader,  whose  residence  was  in  Ireland,  but  who,  being  Judge  Advocate- 
General,  attended  at  an  office  in  Westminster,  and  being  also  a  Member  o: 
Parliament,  spent  a  considerable  part  of  his  time  in  London,  staying  at  aa 
hotel.  The  creditor  took  out  a  debtor  summons  in  the  English  Gonrt  of 
Bankruptcy,  on  an  affidavit  that  L,  was  resident  at  the  office.  Z.  was  at 
this  time  at  his  house  in  Dublin,  and  the  creditor  obtained  from  the  Begistnr 
an  order  to  serve  the  summons  in  Dublin,  It  was  served  aooordinglj  on 
the  26th  of  April  L,  did  not  comply  with  it,  but  on  the  29th  of  May  pive 
notice  of  motion  to  discharge  the  order  of  service,  and  on  the  27th  of  July 
the  Begistrar,  acting  as  Chief  Judge,  refused  the  motion  with  oosta.  The 
creditor  then  petitioned  for  adjudication,  and  the  Begistrar,  acting  as  Chief 
Judge,  adjudged  L.  bankrupt.    On  appeal  from  the  order  of  adjudication : — 

Held,  that  the  adjudication  must  be  annulled,  for  that  L.  had  not  com- 
mitted an  act  of  bankruptcy,  as,  upon  the  true  ooustruction  of  the  Bankrti^iicy 
Act,  1869,  and  the  General  Order  of  January,  1870,  a  debtor  summucs 
cannot  be  served  out  of  the  jurisdiction : 

Held,  also,  that  L.  was  not  estopped  by  the  order  of  the  27th  of  July  from 
disputing  the  jurisdiction  to  order  service  abroad. 

Per  James,  L.J. :  SembU,  even  personal  service  on  X.  in  England  would 
have  been  invalid. 

X  HIS  was  an  appeal  motion  by  Sir  Coleman  Michael  O'Logkhn 
to  annul  an  order  of  adjudication  made  by  Mr.  Begistrar  Spring 
Bioe,  acting  for  the  Chief  Judge  in  Bankruptcy. 

The  Appellant  was  Member  of  Parliament  for  Clare  and  Jndge 
Advopate-General.  His  residence  was  at  Brumconora  in  the 
county  Ennis,  and  in  Merrion  Square,  DMin.  He  had  an  office 
at  35,  Chreat  George  Street,  Westminster,  as  Judge  Advocate-General, 
but  this  was  a  building  belonging  to  the  Grown,  and  no  one  resided 
there  except  an  office-keeper  appointed  by  the  Treasury.  The 
Appellant,  when  in  London  in  discharge  of  the  duties  of  his  office, 
or  as  Member  of  Parliament,  lived  at  an  hotel. 

On  the  Ist  of  July,  1869,  Harris,  a  mouey-lender  in  DvUin,  re- 
covered judgment  in  England  against  the  Appellant  for  £108  13s.  Id. 

On  the  14th  of  April,  1870,  Harris  took  out  a  debtor  summons 
in  the  London  Bankruptcy  Court  against  the  Appellant  for  the 
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above  amount.    By  his  affidavit^  on  applying  for  the  Bummons,  he      L.  JJ. 
stated  that  the  Appellant  resided  within  the  district  of  the  Court,       i87i 
and  that  to  the  best  of  the  deponent's  knowledge,  information,  and     Expmie 
belief,  he  resided  at  35,  Oreat  Oearge  Street,  Westminster.    The  Ap-  O'Logblkn. 
pellant  was  then  in  Dvhlin,  haying  joined  his  family  there  during  (yi^^JJjar. 
the  Easter  recess  of  Parliament.  

On  the  20th  of  April  Barris  applied  for  leave  to  serve  the  sum- 
mons in  Ireland^  in  support  of  which  application  an  afiSdavit  was 
made  by  a  clerk,  who  deposed  that  he  had  attended  at  85,  Qreat 
Qeorge  Street,  for  the  purpose  of  serving  the  summons,  and  had 
seen  there  a  person  whom  he  believed  to  be  a  servant  of  the  Appel- 
lant, and  that  this  person  informed  him  that  the  Appellant  was  in 
DtMin,  and  that  it  was  not  known  when  he  would  return  to  London. 
The  deponent  went  on  to  say,  that  he  verily  believed  that  the 
Appellant  was  keeping  out  of  the  way  to  avoid  personal  service 
of  the  summons.  Mr.  Begistrar  Spring  Bice  thereupon  made  an 
order  for  personal  service  on  the  Appellant  at  his  house  in  Merrion 
Square,  or  elsewhere  in  Irdand.  The  summons  was  accordingly 
personally  served  on  the  Appellant  in  Dublin  on  the  26th  of  April. 

On  the  19th  of  May,  1870,  the  Appellant  gave  notice  of  motion 
to  discharge  the  order  of  the  20th  of  April,  and  to  dismiss  the  sum- 
mons, on  the  ground  that  the  Appellant  had  not  resided  or  carried 
on  business  in  England.  On  the  27th  of  July  this  motion  was 
refused  with  costs  by  Mr.  Begistrar  Spring  Bice,  acting  as  Chief 
Judge. 

On  the  30th  of  July  a  Petition  for  adjudication  wbb  presented 
by  Harris,  founded  on  non-compliance  with  the  debtor  summons, 
and  on  the  9th  of  November  the  order  under  appeal  was  made. 

Mr.  Window,  and  Mr.  LangUy,  for  the  Appellant : — 

We  take  three  objections :  1,  that  there  is  no  authority  to  issue 
a  debtor  summons,  except  against  a  person  hona  fide  resident  in 
England;  2,  that  there  is  no  jurisdiction  to  serve  in  Ireland  a 
debtor  summons  of  the  English  Court  of  Bankruptcy :  3,  that  no 
act  of  bankruptcy,  except  as  specially  provided  in  sect.  6  of  the 
Act  of  1869,  can  be  committed  except  in  England.  Here  the 
debtor  was  not  in  England  when  served,  nor  for  twenty-one  days 
after.    The  Irish  Court  of  Bankruptcy  has  exclusive  jurisdiction 
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1871 

s^Y^  Debtor  Summons — Service  out  </  the  Jurisdictionr^Irish  Debtor — Bankruptcy 

Jan.  28. 80.  ^ct,  1869,  ».  G^Oeneral  Orders  January,  1870,  Bules  59,  61. 

An  Irish  creditor  had  recovered  judgment  in  England  against  X.,  an  Irish 
non-trader,  whose  residence  was  in  Ireland,  but  who,  being  Judge  Advocate- 
General,  attended  at  an  office  in  Westminster,  and  being  also  a  Member  of 
Parliament,  spent  a  considerable  part  of  his  time  in  London,  staying  at  an 
hoteL  The  creditor  took  out  a  debtor  summons  in  the  English  Court  of 
Bankruptcy,  on  an  affidavit  that  L,  was  resident  at  the  office.  L,  was  at 
this  time  at  his  house  in  Dublin,  and  the  creditor  obtained  from  the  Registrar 
an  order  to  serve  the  summons  in  Dublin,  It  was  served  accordingly  on 
the  26th  of  April.  L,  did  not  comply  with  it,  but  on  the  29th  of  May  gave 
notice  of  motion  to  discharge  the  order  of  service,  and  on  the  27th  of  July 
the  Registrar,  acting  as  Chief  Judge,  refused  the  motion  with  costs.  The 
creditor  then  petitioned  for  adjudication,  and  the  Registrar,  acting  as  Chief 
Judge,  adjudged  L.  bankrupt.    On  appeal  from  the  order  of  adjudication : — 

Held,  that  the  adjudication  must  be  annulled,  for  that  L.  had  not  com- 
mitted an  act  of  bankruptcy,  as,  upon  the  true  construction  of  the  Bankruptcy 
Act,  1869,  and  the  General  Order  of  January,  1870,  a  debtor  summons 
cannot  be  served  out  of  the  jurisdiction : 

Held,  also,  that  L,  was  not  estopped  by  the  order  of  the  27  th  of  July  from 
disputing  the  jurisdiction  to  order  service  abroad. 

Per  James,  L. J. :  SembU,  even  personal  service  on  X.  in  England  would 
have  been  invalid. 

X  HIS  was  an  appeal  motion  by  Sir  Coleman  Miehad  O'Loghlen 
to  annul  an  order  of  adjudication  made  by  Mr.  Begistrar  Sprinff 
Bdee,  acting  for  the  Chief  Judge  in  Bankruptcy. 

The  Appellant  was  Member  of  Parliament  for  Clare  and  Judge 
Advocate-General.  His  residence  was  at  Drumeonora  in  the 
county  Ennis,  and  in  Merrion  Square,  Dublin.  He  had  an  office 
at  35,  Qreai  George  Street,  Westminster,  as  Judge  Advocate-General^ 
but  this  was  a  building  belonging  to  the  Crown,  and  no  one  resided 
there  except  an  office-keeper  appointed  by  the  Treasury.  The 
Appellant,  when  in  London  in  discharge  of  the  duties  of  his  office, 
or  as  Member  of  Parliament^  lived  at  an  hotel. 

On  the  Ist  of  July,  1869,  Harris,  a  mouey-lender  in  Dublin,  re- 
covered judgment  in  England  against  the  Appellant  for  £108  13s,  Id, 

On  the  14th  of  April,  1870,  Harris  took  out  a  debtor  summons 
in  the  London  Bankruptcy  Court  against  the  Appellant  for  the 
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above  amount.    By  his  affidavit,  on  applying  for  the  summons,  he      L.  jj. 
stated  that  the  Appellant  resided  within  the  district  of  the  Court,       i87X 
and  that  to  the  best  of  the  deponent's  knowledge,  information,  and     Expose 
belief,  he  resided  at  35,  Oreat  Oeorffe  Street,  Westminster.    The  Ap-  O'Ioqbuss. 
pellant  was  then  in  Dvhlin,  having  joined  his  family  there  during  o'I^hlen 
the  Easter  recess  of  Parliament.  

On  the  20th  of  April  Barris  applied  for  leave  to  serve  the  sum- 
mons in  Ireland^  in  support  of  which  application  an  affidavit  was 
made  by  a  clerk,  who  deposed  that  he  had  attended  at  35,  Qreat 
Oeorge  Street,  for  the  purpose  of  serving  the  summons,  and  had 
seen  there  a  person  whom  he  believed  to  be  a  servant  of  the  Appel- 
lant, and  that  this  person  informed  him  that  the  Appellant  was  in 
Dublin,  and  that  it  was  not  known  when  he  would  return  to  London. 
The  deponent  went  on  to  say,  that  he  verily  believed  that  the 
Appellant  was  keeping  out  of  the  way  to  avoid  personal  service 
of  the  summons.  Mr.  Begistrar  Spring  Bice  thereupon  made  an 
order  for  personal  service  on  the  Appellant  at  his  house  in  Merrion 
Square,  or  elsewhere  in  Ireland.  The  summons  was  accordingly 
personally  served  on  the  Appellant  in  Dublin  on  the  26th  of  April. 

On  the  19th  of  May,  1870,  the  Appellant  gave  notice  of  motion 
to  discharge  the  order  of  the  20th  of  April,  and  to  dismiss  the  sum- 
mons, on  the  ground  that  the  Appellant  had  not  resided  or  carried 
on  business  in  England.  On  the  27th  of  July  this  motion  was 
refused  with  costs  by  Mr.  Begistrar  Spring  Bice,  acting  as  Chief 
Judge. 

On  the  30th  of  July  a  Petition  for  adjudication  was  presented 
by  Harris,  founded  on  non-compliance  with  the  debtor  summons, 
and  on  the  9th  of  November  the  order  under  appeal  was  made. 

Mr.  Window,  and  Mr.  Langley,  for  the  Appellant : — 

We  take  three  objections :  1,  that  there  is  no  authority  to  issue 
a  debtor  summons,  except  against  a  person  bona  fide  resident  in 
England;  2,  that  there  is  no  jurisdiction  to  serve  in  Ireland  a 
debtor  summons  of  the  English  Court  of  Bankruptcy :  3,  that  no 
act  of  bankruptcy,  except  as  specially  provided  in  sect.  6  of  the 
Act  of  1869,  can  be  committed  except  in  England.  Here  the 
debtor  was  not  in  England  when  served,  nor  for  twenty-one  days 
after.    The  Irish  Court  of  Bankruptcy  has  exclusive  jurisdiction 
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L.  JJ.      ill  bankruptcy  orer  Irish  debtors :  Bankruptcy  Act,  1849,  sect.  90 ; 
1871        20  &  21  Vict.  c.  60,  8.  31 ;  In  re  Borers  (1).    In  the  Orders  of  the 
Ex  farts     ^th  of  January,  1870,  Kule  61,  as  to  service,  there  is  not  a  word 
aiiOOBLEK.  pointing  at  service  abroad ;  nor  is  there  any  provision  for  giving 
O'LoGHLBN.  time,  which  shews  that  service  abroad  was  not  contemplated.  Sect. 
78  of  the  Act  of  1861  provides  for  service  of  a  summons  abroad, 
but  the  Act  of  1869  does  not.    The  Act  of  1869,  sect.  6,  does  not 
refer  to  service  abroad.    The  bankruptcy  laws  do  not  extend  out 
of  England,  except  where  it  is  expressly  so  provided.    The  right 
to  proceed  in  bankruptcy  is  a  special  right,  governed  by  rules  in- 
tended for  the  benefit  of  all  the  creditors,  and  a  single  creditor  has 
no  right  to  transfer  the  bankruptcy  proceedings  to  a  country 
where  neither  the  debtor  nor  the  creditors  reside:    Ex  parte 
Williamson  (2) ;  In  re  Sanderson  (3) ;  Li  re  Bianconi  (4) ;  Ex 
parte  Qtbson  (5). 

Mr.  De  Oex,  Q.C.,  and  Mr.  Finlay  Kniffht,  contra : — 

The  creditor  has  recovered  a  judgment  in  the  English  Courts, 
which  will  be  worthless  if  it  cannot  be  followed  up  here :  BuUer^  v. 
Ahlewhite  (6).  The  summons  is  to  be  personally  served.  It  has 
been  personally  served  in  this  case.  The  question  of  service  was 
fought  out  on  the  motion  to  rescind  the  order  for  service  in  Ireland 
and  there  has  been  no  appeal.  This  is  a  waiver ;  in  fact,  it  is  res 
judicata.  The  only  object  of  service  is  notice :  Davidson  v.  Mar- 
chioness o/BJastinffs  (7).  Personal  service  without  any  order  would 
have  been  good.  The  debtor  is  to  be  considered  resident  in  Englandy 
being  a  minister  of  the  Crown  and  drawing  a  salary  here.  The 
debt  is  an  English  debt ;  there  are  creditors  here ;  there  is  not  a 
particle  of  property  in  Ireland ;  but  here  there  is  a  salary  which 
could  be  made  available  in  an  English  bankruptcy.  It  never 
was  necessary  for  a  man  to  be  resident  here  in  order  to  bo  made 
bankrupt  here :  WiUiams  v.  Nunn  (8). 

[The  LoBD  Justice  Mellish: — But  does  the  Act  authorize 
service  out  of  the  jurisdiction  ?] 

(1)  9  Ir.  Ch.  Rep.  150.  (5)  12  L.  T.  (N.S.)  101 ;   11  Jur. 

(2)  1  Atk.  82.  (N.S.)  273. 

(3)  11  Ir,  Ch.  Rep.  421.  (6)  6  0.  B.  (N.S.)  74p. 

(4)  9  L,  T.  (N,S.)  847.  (7)  2  Keen,  509. 

(8)  1  Taunt.  270. 
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It  directs  personal  service^  and  does  not  say  that  it  must  not  be  L.  JJ. 

out  of  the  jurisdiction.    There  is  no  objection  to  service  out  of  the  1871 

jurisdiction.    It  is  only  the  same  thing  ns  an  advertisement  giving  jg^g  p^rte 

notice  to  the  debtor.  O'Loghlen. 

[They  also  referred  to  Ex  parte  Tliorold  (1),  Ex  parte  Bunny  (2),  o»loghlkh, 
and  Drummond  y.  Drummond  (3).]  """ 

Sir  W.  M.  James,  LJ.  : — 

In  this  case  a  gentleman  resident  in  Ireland  has  been  adjudicated 
bankrupt.  By  the  Bankruptcy  Act,  which  received  the  royal  assent 
on  the  9th  of  August,  1869,  it  is  enacted  that  any  creditor  of  a  cer- 
tain amount  may  ask  for  adjudication  on  the  ground  of  any  of  the 
acts  therein  mentioned,  and  thereinafter  called  acts  of  bankruptcy. 
The  6th  of  these  is,  *'  That  the  creditor  presenting  the  Petition  has 
served  in  the  prescribed  manner  on  the  debtor  a  debtor's  summons, 
requiring  the  debtor  to  pay  a  sum  due  of  an  amount  not  less  than 
£50 ;  and  the  debtor,  being  a  tr£tder,  has  for  the  space  of  seven 
days,  or,  not  being  a  trader,  has  for  the  space  of  three  weeks  suc- 
ceeding the  service  of  such  summons,  neglected  to  pay  such  sum, 
or  to  secure  or  compound  for  the  same."  The  Appellant  is  au 
Irish  gentleman,  who  in  April  last  was  residing  and  living  in  his 
own  house  in  Merrion  Square,  Bviblin.  While  he  is  so  living  and 
residing,  an  Irish  creditor  applies  to  the  Court  of  Bankruptcy  in 
England  for  a  debtor  summons.  The  affidavit  on  which  it  was 
applied  for  described— and  in  my  opinion  fetlsely  described — ^the 
debtor  as  residing  in  a  place  in  Qreai  Oeorge  Sired,  Westminster, 
in  which  he  could  no  more  be  said  to  reside  than  I  can  be  said  to 
reside  in  the  rooms  attached  to  this  Court  The  creditor  Iiaving 
obtained  a  summons,  obtained  an  order  for  leave  to  serve  it  per- 
sonally on  the  debtor  in  Irdand.  If  an  Irish  gentleman  can  thus 
be  served  in  Irdand  with  a  summons  from  the  English  Court  of 
Bankruptcy,  on  the  application  of  an  Irish  creditor,  the  power  to 
direct  such  service  must  exist  in  the  case  of  a  debtor  and  creditor 
resident  in  any  part  of  the  world,  for  in  the  Act  of  1869  Ireland 
and  Scotland  are  excepted,  so  that  the  provisions  of  the  Act  apply 
no  more  to  two  Irishmen  resident  in  Ireland  than  to  two  Parisians, 

(I)  3  M.  T).  &  D.  274,  285  ;  1  Ph.  239.  (2)  IDe  G.  &  J.  809. 

(3)  Law  Rep.  2  Ch.  32. 
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L.  JJ.      If  this  can  be  done,  I  see  no  reason  why  a  Frenchman  in  Paris 

1871        may  not  takeout  a  debtor  summons  here  against  a  Grerman  serving 

Ex  parte     ^^  ^^^  invading  army.    Indeed,  it  was  not  contended  that,  as  a 

0*LoGRLiir.  universal  rule,  this  could  be  done ;  but  it  was  said  that  there  were 

CTlxMBLiN.  special  circumstances  in  this  case — that  this  gentleman  for  a  oonsi- 

derable  period  of  the  year  lived  in  Engiland,  in  the  discharge  of  his 

duties  as  an  officer  of  the  Gfovemment^  and  as  the  representative  in 
Parliament  of  an  Irish  county.  Whether  these  circumstances  would 
have  enabled  him  to  be  served  when  in  Enpland  is  a  matter  on 
which  I  feel  considerable  doubt ;  indeed,  at  present  I  feel  more  than 
doubt.  It  would  be  strange  if  a  foreigner  coming  to  Southampton 
by  steamer  could  be  made  a  bankrupt  for  disobeying  such  a  sum- 
mons, and  I  am  not  satisfied  that  there  is  any  difference  between 
that  case  and  that  of  a  gentleman  who  is  temporarily  resident  here 
in  the  discharge  of  his  duties,  especially  when  one  of  those  duties 
is  that  of  a  Member  of  Parliament.  But  of  this  I  am  satisfied^ 
that  whatever  his  liability  may  have  been  when  he  was  in  or  near 
the  palace  of  Westminster,  or  in  or  near  his  office  in  Westminster, 
no  English  taint  remained  in  him  and  followed  him  to  Ireland,  and 
that  when  he  returned  thither  he  was  as  exempt  from  the  opera- 
tion  of  this  Act  as  any  other  Irishman.  I  am  of  opinion  that  the 
English  Court  of  Bankruptcy  has  no  jurisdiction  over  a  man  de 
facto  living  in  Irelcmd,  and  having  neither  de  fade  nor  in  the 
contemplation  of  the  law  any  residence  here. 

But  it  is  said  that  this  was  an  English  debt,  because  a  judgment 
had  been  recovered  here.  That  appears  to  me  just  as  material 
as  it  would  be  that  a  bill  of  exchange,  on  which  a  foreigner  was 
liable,  was  written  on  English  paper  with  an  English  pen  and 
with  English  ink. 

Then  it  is  said  that  this  is  resjudicaia,  because  the  debtor  took 
proceedings  before  the  Begistrar  to  get  rid  of  the  order  for  ser- 
vice. I  cannot  but  express  my  surprise  at  the  order  having  been 
obtained  on  such  an  affidavit.  How  any  one  could  swear  that 
he  believed  that  a  gentleman,  who  had  gone  home  in  ordinary 
course  in  the  vacation,  was  gone  away  to  ayoid  service,  passes  my 
comprehension ;  and  I  cannot  but  express  my  surprise  that  the 
Begistrar  did  not  at  once  discharge  the  order.  There  is  nothing, 
however,  in  this  Act  to  make  the  failure  of  the  application  to  the 
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Begistrar  an  adjudication  on  the  point  whether  an  act  of  bank-  L.  JJ. 

mptcy  has  been  committed.    That  has  to  be  proved  again  both  isn 

before  the  Begistrar  and  before  us.    I  am  of  opinion  that  the  ss  parte 

Appellant  was  entitled  to  treat  the  whole  proceeding  as  a  nullity,  O'Loqhlin. 

and  that  his  failure  to  comply  with  the  summons  was  not  an  act  of  oOiOGRLEN. 

bankruptcy.    The  adjudication  must  be  annulled,  and,  considering  ""^ 
the  circumstances  of  the  case,  we  order  the  Bespondent  to  pay  the 
costs  of  the  appeal,  and  that  in  as  ample  a  form  as  the  Act  enables 
us  to  giye  them. 

Sib  G.  Mellish,  L.J. : — 

I  am  of  the  same  opinion.  The  main  question  is  an  important 
one,  whether  a  debtor  summons  can  legally  be  served  out  of  the 
jurisdiction  of  the  Oourt  of  Bankruptcy.  In  dealing  with  Acts 
of  Parliament  of  this  description,  which  are  intended  only  for 
particular  parts  of  the  UnUed  Kingdamy  the  true  principle  of  con- 
struction is,  that  all  things  which  are  to  be  done  under  the  autho- 
rity of  the  Court  must  be  done  within  the  jurisdiction,  unless  the 
Act  expressly  or  by  necessary  implication  enables  them  to  be  done 
elsewhere.  Now  the  Bcmkruptey  Ad  of  1861,  sect.  78,  contained 
express  provisions  as  to  a  trader  debtor  summons,  which  enabled  it 
to  be  served  out  of  the  jurisdiction,  but  only  where  the  debtor  had 
a  usual  or  last  known  place  of  abode  in  England;  and  it  went  on 
to  give  the  Court  a  discretion  as  to  the  mode  and  form  of  service 
out  of  the  jurisdiction,  and  as  to  the  time  for  the  debtor's  appear- 
ance, so  as  to  prevent  injustice  being  done.  That  Act  has  been 
repealed,  and  we  come  to  sect.  6  of  the  Act  of  1869,  which  men- 
tions the  different  acts  of  bankruptcy ;  and  where  it  intends  to 
apply  to  acts  out  of  the  jurisdiction,  it  sajns  so.  In  the  1st,  2nd, 
and  3rd  clauses,  cases  out  of  England  are  expressly  referred  to. 
Clause  4,  by  its  nature,  relates  exclusively  to  England.  In  clause  5 
the  terms  are  general,  it  not  being  said  that  the  execution  must 
have  issued  from  an  English  Court ;  but  nobody  can  doubt  that  it 
relates  only  to  an  execution  in  England^  for  it  cannot  be  supposed 
that  an  execution  in  Ireland  can  make  a  man  a  bankrupt  here. 
We  then  come  to  the  6th  clause,  which  relates  to  the  debtor  sum- 
mons, and  we  find  that  a  debtor  is  to  be  deemed  to  have  committed 
an  act  of  bankruptcy  by  de&ult  for  a  limited  time ;  no  such  dis* 
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L.  JJ.      cretion  as  to  time  being  giyen  to  the  Court  as  was  given  hj  the 

1871       former  Act     Now,  can  it  be  supposed  to  haye  been  the  intention 

ExparU     of  the  L^;iBlature  that  if  a  trader  is  served  with  a  summons  in 

i^HLEM.  j^y  p^j^  ^f  ^jjg  world  and  does  not  pay,  or  secure,  or  compound  for 

()  LoGHLBv.  the  money  within  seven  days,  he  commits  an  act  of  bankruptcy  ? 
"  Without  reference  to  the  rules,  I  say  that  such  a  construction  would 
not  be  the  true  construction  of  the  Act.  We  then  come  to  the 
General  Order  of  January,  1870.  The  Act  prescribed  a  time  for 
payment  after  service,  but  not  a  time  for  service  of  the  summons. 
The  59th  Hule  of  the  Order  prescribes  for  that  service  a  fixed  period 
of  twenty-one  days,  within  which  period  it  would,  in  many  cases  of 
persons  out  of  the  jurisdiction,  be  impossible  to  serve  it ;  and  there 
is  nothing  in  any  of  the  rules  to  lead  us  to  suppose  that  service  of 
a  summons  out  of  the  jurisdiction  was  contemplated,  though  the 
attention  of  the  framer  of  the  rules  was  called  to  service  out  of  the 
jurisdiction,  the  service  of  a  Petition  for  adjudication  out  of  Eng^ 
land  being  expressly  provided  for.  The  service  of  a  summons  is 
to  be  effected  by  an  officer  or  bailiff  of  the  Courts  or  by  the 
creditor  or  his  attorney.  Are  they  to  be  sent  to  all  parts  of  the 
world?  If  personal  service  cannot  be  effected,  the  Court  may 
grant  an  extension  of  time ;  but  it  can  order  substituted  service 
only  in  cases  where  the  debtor  is  keeping  out  of  the  way  to  avoid 
service ;  and  this  cannot  be  said  of  a  person  who  was  out  of  Mng- 
land  when  the  summons  was  issued;  and  the  reference  to  the 
usual  or  last  known  place  of  residence  or  business  evidently  means 
in  England.  It  seems  to  me  that,  on  the  true  construction  of 
the  Act  and  Bules,  the  summons  can  only  be  served  in  England. 
I  do  not  see  that  any  great  injustice  can  be  done  by  this ;  for  if  a 
person,  in  order  to  defeat  his  creditors,  leaves  England^  or,  being  a 
trader,  keeps  abroad,  he  thereby  commits  an  act  of  bankruptcy. 
But  if  a  person  is  abroad  because  his  usual  place  of  residence  la 
abroad,  I  do  not  think  that  the  Legislature  intended  him  to  be 
made  bankrupt  here. 

I  think  there  is  not  much  in  the  argument  that  this  is  res 
judicata.  A  question  often  arises,  first,  on  an  interlocutory  appli- 
cation, as  on  motion  for  injunction ;  then  at  the  final  hearing.  The 
decision  on  the  motion  does  not  conclude  the  parties,  and  the 
present  case  is  similar.    We  have  nothing  to  do  with  the  reasons 
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given  by  the  Eegistrar ;  if  there  is  any  estoppel,  it  must  be  on  the       L.  0  J. 
ground  that  an  application  to  discharge  the  order  for  service  was       i87l 
refused,  and  that  this  refusal  stands  unreversed.    For  anything  we     Ezparte 
know,  the  Registrar  may  have  refused  the  application  merely  be-   ^  Loohlen. 
cause  he  thought  the  question  too  important  to  be  decided  on   o'Loqhlen. 
motion.    When  adjudication  is  applied  for,  the  question  whether       """ 
an  act  of  bankruptcy  has  been  committed  comes  to  be  decided, 
and  if  it  is  decided  against  the  bankrupt,  he  can  appeal.     I  there- 
fore entirely  agree  with  the  Lord  Justice. 

It  is  right  for  me  to  say  that  questions  of  such  importance  as 
this  ought  to  be  reserved  for  the  personal  consideration  of  the 
Chief  Judge,  and  not  brought  before  us  after  having  only  been 
heard  by  the  Registrar. 

Solicitors:  Messrs.  Latorancet  Plem,  &  Co.;  Messrs.  TaUance 
dt  VaUdnee. 


Ifareft4. 


Ex  parte  RYDER.    In  re  DOUGLAS.  l.  j.j. 

Creditors'  Deed^DaU^Begistration^Bankruptcy  Act,  1861,  «.  192.  }^ 

D.  assigned  his  property  to  trustees  by  deed  registered  under  the  Bank- 
ruptcy Act,  1861,  by  which  it  was  provided  that  the  property  should  be 
applied  as  if  2>.  had  been  "at  the  date  hereof  adjudged  bankrupt.  At  the 
date  of  the  deed  and  of  its  registration  B,  held  a  bill  of  exchange  accepted 
by  />.,  which  had  not  yet  arrived  at  maturity.  After  the  execution  of  the 
deed,  but  before  its  registration,  B,  accepted  a  bill  of  exchange  drawn  upon 
him  by  D. ; — 

Held  (affirming  the  decision  of  the  Ck)unty  Court  Judge  of  Liverpool),  that 
B.  had  no  right  to  set  off  the  two  bills  against  each  other,  for  that  the  date 
of  the  deed,  and  not  the  time  of  registration,  was  to  be  looked  to,  and  at  the 
former  time  there  was  no  mutual  credit. 

IHIS  was  an  appeal  from  the  decision  of  the  County  Court 
Judge  at  Liverpool^  in  a  special  case  under  the  Bankruptcy  Act^ 
1861,  s.  56. 

•7*.  0.  Byder  and  C.  W.  Byder  carried  on  business  at  Liverpool  as 
partners,  under  the  firm  of  James  Byder  &  Sons.  They  were  also 
partners,  but  not  the  only  partners,  in  a  firm  oi  Byder  &  Co.  at  Bahia. 
William  Douglas  carried  on  business  at  Liverpool  under  the  firm  of 
Douglas  &  Co.,  and  at  Bahia  under  the  firm  of  Douglas,  Latham, 
&  Co.,  but  was  in  fact  a  sole  trader. 
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L.  J.  J.         On  the  17th  of  September^  1869,  Douglas,  Latham,  dk  Co^  at 

1871        Bahia,  drew  a  bill  for  £1000  on  Daufflas  d  Co^  in  favour  of  the 

Sx  parte     Bohia  firm  of  Byder  dt  Co.    On  the  27th  of  September  Byder 

Byoeb.      ^  Qq^  indorsed  this  bill  to  James  Byder  &  Sons.    It  was  accepted 

Douglas,    by  Bouglos  &  Co.,  at  Liverpool,  on  the  21st  of  October,  1869.    On 

"""        the  22nd  of  January,  1870,  when  it  became  due,  it  was  presented 

for  payment  and  dishonoured,  and  remained  in  the  hands  of  James 

Byder  <&  Sons. 

On  the  26th  of  November,  1869,  the  Bahia  firm  of  Byder  &  Co. 
drew  a  bill  for  £1000  on  James  Byder  &  Sons  of  Liverpool  in 
favour  of  Douglas,  Latham,  &  Co.  On  the  same  day  it  was  indorsed 
by  Douglas,  Latham,  it  Co.  to  Douglas  dt  Co.  of  Liverpool. 

On  the  14th  of  December,  1869,  Douglas  executed  a  deed  in 
favour  of  his  creditors.  This  deed  was  between  Douglas  of  the  first 
part,  four  trustees  (of  whom  C.  W.  Byder  was  one)  of  the  second 
part,  '^and  the  several  persons,  companies,  and  co-partnership 
firms  who  at  the  date  hereof  are  respectively  creditors  of  the 
said  WiUiam  Douglas,  or  who  would  be  entitled  to  prove  under  an 
adjudication  of  bankruptcy  against  the  said  W.  Douglas,  made  on 
the  day  of  the  date  hereof,  hereinafter  called  the  creditors,"  of  the 
third  part.  And  thereby  Douglas  conveyed  all  his  estate  and 
effects  to  the  trustees,  their  heirs,  executors,  administrators,  and 
assigns,  ^'to  be  applied  and  administered  for  the  benefit  of  the 
creditors  of  the  said  W.  Douglas,  in  like  manner  as  if  the  said 
W.  Douglas  had  been  at  the  date  hereof  duly  adjudicated  bankrupt" 

On  the  1 5th  of  December,  1 869,  Douglas  received  the  second  above- 
mentioned  bill  from  the  Bahia  house,  and  presented  it  for  accept- 
ance. On  the  16th  James  Byder  dt  Sons  wrote  to  Douglas,  whom 
they  knew  to  be  in  diflBculties,  "  Our  friends  Messrs.  Byder  &  Co., 
at  the  time  of  advising  the  draft  in  your  favour,  had  not  received 
value  for  said  draft.  Under  your  present  existing  circumstances  we 
must  await  further  information  from  Bahia  prior  to  accepting,  and 
when  we  hear  of  value  being  received,  will  accept  as  from  this  date." 

On  the  22nd  of  December,  1869,  C.  W.  Byder  executed  the 
above-mentioned  creditors'  deed,  and  on  the  30th  of  December, 
1869,  it  was  registered. 

On  the  17th  of  January,  1870,  James  Byder  dk  So^  having 
received  advice  from  Bahia  that  value  had  been  received  for  the 
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second  bill,  accepted  it,  dating  their  acceptance   the  15th  of  L.J.J. 
December,  1869.    They  now  claimed  to  set  off  one  bill  against  the       1871 

other ;  and  Mr.  Serjeant  Wheeler,  the  Judge  of  the  Liverpool  County  ^  paru 

Court,  haying  decided  against  their  claim,  they  presented   this  ^^^^^ 

■,  In  re 

appeal.  Docolab. 

Mr.  Cotton,  Q.C.,  and  Mr.  Cohen,  for  the  Appellants : — 

This  case,  we  submit,  is  gOTcmed  by  Stanger  y.  Miller  (1). 
The  time  of  registration,  not  of  execution,  is  the  time  to  be  looked 
to :  Ex  parte  Petrie  (2) ;  for  up  to  that  time  the  deed  operated  only 
at  common  law,  and  did  not  pass  the  right  of  action  on  the  bill 
though  there  are  two  cases  which  seem  to  treat  the  date  of  the 
deed  as  the  time  to  be  looked  to :  Williams  y.  Cadbury  (3) ;  Selby 
y.  Oreaves  (4).  In  the  present  case,  the  language  of  the  deed  is 
pressed  against  us ;  but  its  fair  construction  is,  that  the  time  when 
the  deed  becomes  operative  under  the  statute  is  to  be  looked  to, 
especially  where  it  could  not  pass  the  subject-matter,  except  under 
the  statute.  Now,  at  the  time  of  registration,  there  were  cross- 
demands,  and  we  are  entitled  to  set  off  one  against  the  other. 

Mr.  Be  Oex,  Q.C.,  and  Mr.  Charles  BueseU,  for  the  Respondents, 
were  not  called  upon. 

Sib  W.  M.  James,  L.  J. : — 

I  think  that  this  case  is  decided  by  the  authorities  in  the 
Common  Pleas,  which  haye  been  cited.  The  form  of  deed  sanc- 
tioned by  the  Legislature  expresses  that  the  property  is  to  be 
distributed  as  if  the  debtor  had  been  adjudged  bankrupt  at  the 
date  of  the  deed,* and  the  deed  before  the  Court  contains  those 
terms.  The  case,  therefore,  according  to  the  authorities  in  the 
Common  Pleas,  with  which  I  must  express  my  entire  concurrence, 
is  to  be  treated  as  if  the  debtor  had  become  bankrupt  on  the  day 
of  the  date  of  the  deed ;  and  on  that  day,  beyond  all  doubts  there 
was  no  mutual  credit  between  the  debtor  and  the  Appellanta  The 
appeal,  therefore,  must  be  dismissed. 

Solicitors :  Messrs.  Field,  Boseoe,  dt  Co. ;  Messrs.  WestdU  dt  Roberts. 

(1)  Law  Rep.  1  Ex.  68.  (3)  Law  Rep.  2  C.  P.  453. 

(2)  Ibid.  3  Ch.  232.  (4)  Ibid.  8  C,  P.  694. 
Vou  VI.                                         2K  I 
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L.JJ.  In  re  TAYLEUR. 

^^  Lunacy — BUI  to  perpetuate  Testimony  to  the  WiU  of<i  Living  Lunatic^ 


.Feb.  18. 


A  wealthy  lunatic  had  made  two  wills  before  he  was  found  lunatic.  The 
Court,  without  giving  any  opinion  whether  a  bill  to  perpetuate  testimouy  as 
to  their  validity  would  lie,  ordered  that  such  costs  as  the  Master  should 
think  proper  of  a  bill  to  be  filed  with  his  approbation  for  that  purpose  should 
be  paid  out  of  the  lunatic's  estate* 

1  HIS  was  a  Petition  by  the  committee  of  tlie  estate,  asking  for 
liberty  to  pay  out  of  the  estate  the  costs  of  the  Plaintiffs  and 
Defendants  in  a  suit  to  perpetuate  testimony  as  to  two  wills  made 
by  the  lunatic,  in  case  such  suit  should  be  instituted  with  the 
Petitioner's  consent. 

The  lunatic  was  found  such  by  inquisition  taken  on  the  30th  of 
September,  1858.  At  this  time  there  were  in  existence  two  wills 
made  by  him,  by  which  he  exercised  a  power  yested  in  him  of 
appointing  a  sum  of  £30,000  among  his  younger  children.  There 
was  doubt  whether  he  was  not  insane  at  the  time  when  the  second 
of  these  wills  was  made.  He  was  still  living,  and  likely  to  live 
many  years  longer.  The  Petitioner  stated  that  the  committee  had 
been  informed  by  some  old  persons  of  circumstances  throwing  con- 
siderable doubt  on  the  validity  of  the  latter  will,  and  that  he  had 
been  advised  that  a  bill  to  perpetuate  testimony  by  some  of  the 
persons  who,  on  the  death  of  the  lunatic  without  recovering, 
would  acquire  an  interest  in  the  £30,000,  or  in  the  property 
charged  with  it,  would  lie;  and  the  committee  deposed  that,  in 
his  opinion,  if  some  proceedings  were  not  taken  to  perpetuate 
testimony  as  to  the  vab'dity  of  the  wills,  there  was  considerable 
risk  that  long  and  expensive  litigation  would  ensue,  after  the 
death  of  the  lunatic,  between  the  rival  claimants  under  the  wills 
respectively  and  persons  claiming  as  next  of  kin  of  the  lunatic. 
He  went  on  to  state  that  there  were  two  infant  children  of  the 
lunatic  who  were  interested  in  the  question  of  the  validity  of 
the  wills ;  but  that,  so  far  as  he  knew,  they  had  no  person  willing 
to  act  as  next  friend  on  their  behalf. 

Mr.  Charles  EdR,  and  Mr.  Yaie  Lee,  for  the  Petitioner. 


Tatleub 
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Mr.  Morgan,  QpC,  and  Mr.  Byrne,  opposed  the  application,  and  L.J  J. 

urged  that  a  bill  to  perpetuate  testimony  would  not  lie,  as  no  1871 

person  had  any  interest  under  a  will  till  the  death  of  the  testator.  jn  re 
They  referred  to  Campbell  v.  Earl  of  Dalhoibsie  (1),  Lord  Durdey  v. 
Fitzhardinge  (2),  SacJcvtU  v.  Ayleworih  (3),  Earl  Bdfast  v.  CAt- 
cheAer  (4),  and  AHan  y.  AUan  (5). 

Mr.  Speedy  and  Mr.  Freding,  appeared  for  other  parties. 

£iR  W.  M.  James,  L.J. : — 

In  this  case  I  think  that  it  is  not  necessary  for  us  to  determine 
whether  such  a  bill  as  it  is  proposed  to  file  will  lie.  The  matter 
for  our  consideration  is,  whether  a  sane  and  wealthy  &ther,  if  a 
•question  so  seriously  affecting  as  this  does  the  interests  of  his 
-children  arose  with  reference  to  the  property  of  another  person, 
would  not  give  them  an  opportunity  of  trying  it.  If  he  would, 
then  I  think  that  in  this  case  the  Court,  acting  on  behalf  of  an 
insane  and  wealthy  father,  may  do  so.  The  suit  must  only  be 
instituted  with  the  approbation  of  the  Master,  who  must  be  satisfied 
that  there  is  reasonable  ground  for  it,  and  such  costs  of  it  as  he 
^all  think  proper  may  be  paid  out  of  the  estate. 

Sib  6.  Mellish,  L.  J.,  concurred. 

Solicitors :  Mr.  Q.  J.  Brownlow ;  Mr.  C.  E.  Shea. 

(1)  Law  Rep.  1  H.  L.,  Sc.  4C2.  (3)  1  Vera.  105. 

(2)  6  Ves.  261,  260.  (4)  2  Jac  &  W.  439. 

(5)  15  Ves.  120. 
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N09.3. 


L.  a  M^CBEA  V.  HOLDSWOETa 

Design— Eegisiration  </  Fattem-^Infringement. 

Where  a  pattern  of  an  article  has  been  registered  nnder  21  &  22  Vict., 
c.  70,  s.  5,  the  design  will  be  infringed  by  an  article  to  all  appearance  th& 
same,  though  not  actually  identical. 

Observations  in  EMsworth  y.  MCrta  (1)  explained, 

X  HIS  was  a  suit  to  restrain  the  Defendants  from  copying  a  desiga 
for  ornamenting  a  woya:i  fiftbric  which  had  been  protected  nnder 
the  CopyriffM  of  Dmgns  M8{b  &  %  Vict.  c.  100,  and  21  &  22 
Vict.  c.  7O9  s.  5),  by  registering  a  pattern  of  the  article. 

The  hearing  of  the  suit  stood  over  for  the  Plaintiff  to  establish 
his  right  at  law.  He  accordingly  brought  an  action  against  the 
Defendants,  in  which  the  jury  found  that  the  Plaintiff's  design  was* 
a  new  and  original  combination,  had  been  registered,  and  had  been » 
infringed;  and  they  gave  40s.  damages.  The  Defendants  then 
obtained  a  rule  to  enter  the  yerdict  for  the  Defendants,  on  the- 
ground  that  the  registration  was  bad. 

The  rule  was  discharged  by  the  Court  of  Queen's  Bench ;  that 
decision  was  affirmed  by  the  Court  of  Exchequer  Chamber,  and 
afterwards  by  the  House  of  Loi*ds,  as  reported  (1). 

The  suit  was  then  brought  on  to  be  heard  before  the  Vice- 
Chancellor  Jame»^  who  directed  an  inquiry  as  to  damages,  and 
ordered  the  Defendants  to  pay  the  costs  of  the  suit. 

The  Defendants  appealed. 

Mr.  Bristowe,  Q.C.,  and  Mr.  Ince,  for  the  Appellants : — 

The  Plaintiff  has  recovered  40s.  damages  at  law ;  those  are  his* 
damages,  and  he  has  no  right  to  any  more.  He  has  made  out  no 
case  for  more  than  he  has  obtained  at  law. 

Moreover,  we  have  not,  in  fact,  infringed.    We  relied  at  law  on 
the  invalidity  of  the  registration,  and  j)^tf2^»inam  did  not  seriously 
dispute  the  infringement     But  now  that  the  case  comes  before 
this  Court,  we  maintain  that  we  have  not  infringed.    The  Plaintiff' 
has  chosen  to  register  his  design  by  furnishing  a  pattern  only^ 

(1)  Law  Bep.  2  H.  L.  380. 
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and  therefore  nothing  but  that  yery  pattern  will  be  protected.       L.  a 
Now,  there  is  a  variation  between  our  pattern  and  that  of  the       1870 
Plaintiff,  therefore  we  have  not  copied  the  thing  which  he  has      >rOuA 
chosen  to  register,  and  the  only  thing  for  which  he  is  entitled  to 
protection.    This  was  dearly  the  opinion  of  the  learned  Lords 
who  decided  the  case  (1);  we  ^claim  the  benefit  of  that  opinion, 
and  maintain  that  this  bill  onght  to  be  dismissed  with  costs ;  or 
else,  if  the  Plaintiff  disputes  the  fact,  the  Court  oughts  with  or 
without  a  jury,  to  try  the  question. 

Mr.  Kay,  Q.C.,  and  Mr.  C  jBaZZ,  for  the  Plaintiff,  were  not 
called  upon. 

Lord  Hatherlet,  L.C.  :— 

I  think  this  is  really  a  yery  idle  contention.  It  seems  to  me  an 
attempt  to  giye  a  meaning  to  some  words  used  in  the  House  of 
Lords  totally  opposite  to  anything  that  was  intended  by  the  noble 
Lords  who  used  those  words. 

It  has  been  argued  that,  when  a  design  of  this  kind  is  registered, 
and  the  designer,  instead  of  describing  the  design  in  words,  chooses 
to  place  the  design  itself  upon  the  register  in  the  shape  of  a  part 
of  the  article  designed,  then  he  is  tied  down  to  that  identical 
design  so  exhibited,  and  is  not  at  liberty  to  complain  of  any  person 
making  a  thing  which  is  to  all  outward  appearance  exactly  the 
same,  and  which,  for  all  purposes  for  which  the  thing  is  manu- 
factured, is  identical.  And  it  has  been  argued  that,  if  the  person 
who  exhibits  a  design  for  all  practical  purposes  identical  with  the 
registered  design  is  astute  enough,  as  in  this  case,  to  turn  what 
is  called  a  ''star"  in  the  opposite  direction  upon  the  pattern, 
though  it  is  of  exactly  the  same  dimensions  and  effect  to  the  eye, 
he  may  do  so  with  impunity. 

The  question  appears  not  to  have  been  raised  at  the  trial,  where 
the  Judge  and  the  jury  considered  the  articles  as  identical  for  the 
purpose  for  which  they  were  made ;  and  I  imagine  that  the  obser- 
vations  made  by  some  of  the  learned  Lords,  and  relied  upon  by 
the  Defendants,  were  intended  to  say  merely  that  the  design  could 
be  protected  only  as  it  was  represented ;  and  the  learned  Lords 

(1)  Law  Bep.  2  H.  L.  884,  387,  388,  390. 
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L.  C  considered  that  the  question  whether  there  was  any  difference 

1870  in  the  effect  would  be  left  to  the  jury.    Their  Lordships  seem 

If^Q^  to  have  meant  that  the  designer  is  not  bound,  as  in  a  patent 

«•  case,  to  distin&:uish  the  new  from  the  old,  and  is  allowed  to 

B<lLT)6WOBTH.  .  . 

register  his  pattern  without  distinguishing  what  is  new  from  what 

is  old ;  but  if  he  chooses  to  put  it  in  that  way,  it  will  not  be 
protected  as  against  the  public  in  case  they  choose  to  use  any 
portion  in  any  manner  substantially  differing  from  the  registered 
design.  If  the  designs  are  used  in  exactly  the  same  manner,  as  I 
hold  they  are  in  this  case,  and  have  the  same  effect,  or  nearly  the 
same  effect,  then  of  course  the  shifting  or  turning  round  of  a  star,  as 
in  this  particular  case,  cannot  be  allowed  to  protect  the  Defendants 
from  the  consequences  of  the  piracy. 

This  case  has  been  twice  before  a  juiy.  They  have  found  what 
seems  to  be  clearly  established,  that  this  is  an  invention  of  the 
Plaintiff's.  It  has  been  established  by  the  decision  of  the  House 
of  Lords,  confirming  the  judgment  of  the  Exchequer  Chamber, 
together  with  the  previous  judgments.  The  novelty  is  therefore 
fixed  and  settled ;  and  we  find  that  the  parties,  as  a  matter  of 
common  sense,  instead  of  leaving  it  to  the  jury  to  say  infringement 
or  not  infringement,  did  not  trouble  the  jury  to  consider  that 
question,  but  agreed  at  once  to  take  that  verdict  which  on  both 
sides  was  felt  to  be  the  proper  verdict  on  that  point 

I  think  that  the  verdict  was  entirely  right ;  that  the  decision  of 
the  Vice-Chancellor  is  also  entirely  right ;  and,  therefore,  that  this 
appeal  must  be  dismissed  with  costs. 

Solicitors:  MessTs. Edwards, Layton^itJaques;  Messrs. Emmets, 
Watson,  &  Emmet. 
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In  re  BANK  OF  LONDON  AND  NATIONAL  PROVINCIAL       L.  a 

INSURANCE  ASSOCIATION.  I87i 

Winding-up^  Unregistered  Life  Insurance  Company-^Jaint  Stock  Comjpanies       Feb,  18. 
Acts,  1844, 1856 — Joint  Stock  Companies  Act  Amendment  Act,  1857 — Com-         ""^ 
jiantea  Act,  1862,  ».  199. 

The  effect  of  the  Joint  Stock  Companies  Act  Amendment  Art,  1857  (20  & 
21  Vict.  c.  80),  was  to  leave  the  Joint  Stock  Companies  Act,  1844  (7  &  8 
Vict.  c.  110),  repealed  as  to  insurance  companies  formed  in  the  interval 
between  the  passing  of  the  Joint  Stock  Companies  Act,  1856  (19  &  20  Yiot. 
0.  47),  and  the  passing  of  the  Act  of  1857 ;  and  therefore  such  companies 
were  not  required  to  be  registered  ;  and  they  may  be  wound  up  as  unregistered 
companies  under  the  Companies  Act,  1862. 

XHIS  was  a  Petition  of  appeal  from  an  order  of  Vice-Chancellor 
James,  made  on  the  22nd  of  January^  1870,  by  which  he  ordered  the 
Bank  of  London  and  National  Provincial  Insurance  Associaiion  to 
be  wound  up. 

The  company  was  provisionally  registered  under  the  Joint  Stock 
Companies  Act,  1844  (7  &  8  Vict.  c.  110),  on  the  28th  of  April, 
1S56.  On  the  14th  of  July,  1856,  the  Joint  Stock  Companies 
Act,  1856  (19  &  20  Vict  c.  47),  was  passed.  On  the  24th  of  July 
the  deed  of  settlement  was  tendered  for  registration,  but  the  Begis- 
trar  of  Joint  Stock  Companies  refused  to  register  it,  considering 
that  he  had  no  power  to  do  so  in  consequence  of  the  new  Act. 

The  shareholders  accordingly  executed  a  deed  of  mutual  re- 
lease  of  their  rights  under  the  old  deed  of  settlement,  and  on  the 
24th  of  August,  1856,  they  executed  a  fresh  deed  of  settlement, 
to  which  /.  A.  Durham  was  a  party,  by  which  the  company  was 
reconstituted  as  an  unregistered  fire  and  life  insurance  company ; 
but  provision  was  made  for  the  execution  of  a  supplemental  deed, 
if  authorized  by  a  special  general  meeting,  in  case  any  Act  of  Par- 
liament should  be  passed  enabling  the  company  to  be  registered. 

On  the  25th  of  February,  1858,  the  directors  granted  an  annuity 
of  £600  to  Qeorge  Thompson,  which  formed  the  debt  upon  which 
the  Petition  to  wind  up  was  founded. 

The  company  continued  to  carry  on  business  as  an  unregistered 
company  until  the  winding-up  order ;  and  on  the  7th  of  October, 
1858,  became  amalgamated  with  the  Albert  Insurance  Company, 
which  was  also  now  being  wound  up  by  the  Court. 
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L.  G.  The  Appellants  were  the  executors  of  J*.  A.  Durham,  formerly  a 

1871  shareholder  in  the  company,  who  had  been  settled  on  the  list  of 

^7i^  contributories  on  the  16th  of  December,  1870,  and  had  obtained 

Bank  op  special  leave  to  present  this  Petition  of  appeal  against  the  wind- 

LoNDON  AND     r  sr  x-r  o 

National     ing-up  order. 
Pbovinotal 

iNtiUBANClC 

Abbociatiok.      Mr.  Mackeson,  QpC,  and  Mr.  W.  W.  Cooper,  for  the  Appellants : — 

We  contend  that  the  company  ought  to  have  been  registered  under 
the  Joint  Stock  Companies  Act,  1844  (7  &  8  Yict  c.  110),  and  as  it 
was  not,  it  was  an  illegal  company,  and  there  is  no  debt  on  which 
the  winding-up  Petition  could  be  founded.  This  depends  upon 
the  construction  of  the  Joint  Stock  Companies  Acts  of  1856  and 
1857.  By  the  Joint  Stock  Companies  Act,  1856  ( 1 9  &  20  Vict  c.  47), 
s.  107,  it  is  enacted  that  the  Joint  Stock  Companies  Act,  1844,  shall 
be  repealed ;  but  by  the  2nd  section  it  is  provided  that,  "  This  Act 
shall  not  apply  to  persons  associated  together  for  the  purpose  of 
banking  or  insurance."  This  section  governs  the  whole  Act,  so  that 
the  Joint  Stock  Companies  Act,  1844,  was  not  repealed  by  the 
107th  clause  so  far  as  it  affects  banking  and  insurance  companies. 
Then  the  Joint  Stock  Companies  Act,  1857  (20  &  21  Vict,  c.  14), 
s.  23,  suspends  the  repeal  of  the  Joint  Stock  Companies  Act, 
1844,  as  to  such  companies  as  had  been  registered  under  that 
Act^  until  they  should  have  obtained  registration  imder  the  Joi7ii 
Stock  Companies  Acts,  1856,  1857,  and,  subject  to  that,  re-enacts 
the  repeal.  But  as  the  Act  of  1857  incorporates  the  Act  of 
1856,  the  repealing  clause  of  the  Act  of  1857  did  not  affect  in- 
surance companies ;  and  the  matter  was  left  as  it  stood  under  the 
Act  of  1856.  But  as  doubts  were  caused  by  this  complication  of 
Acts,  the  Joint  Stock  Companies  Act  Amendment  Act  (20  &  21  Yict. 
c.  80),  was  passed  on  the  25th  of  August,  1857,  which  declared 
that  the  Joint  Stock  Companies  Act,  1844,  had  not  been  repealed  as 
to  insurance  companies  previously  formed  under  that  Act  or  there- 
after to  be  formed,  and  indemnified  persons  who  had  acted,  and 
supported  acts  which  had  been  done,  in  companies  previously 
formed  under  the  Act  of  1844,  on  the  supposition  that  it  had  been 
repealed  (1). 

(1)  20  &  21  Yict.  c.  80,  s.  1 :  ''The      shall  not,  nor  shall  either  of  them,  be 
Joint  Stock  Companies  AcU,18oG,lS&7,      deemed  to  have  repealed  as  respects 
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Bat  that  Act,  being  merely  declaratory,  cannot  be  taken  to       uc 
liave  enacted  that,  as  to  a  third  class  of  insurance  companies,       i87i 
namely,  those  which,  like  the  present,  were  formed  before  the  pass^       2^ 
ing  of  that  Act^  and  yet  not  under  the  Act  of  1844,  the  Act  of  ^Si^^^ 
1844  was  to  be  considered  repealed.    This  company  came  under    National 
neither  of  the  two  classes  referred  to  in  the  declaratory  Act  of   inbtrancb 
1857;  but  as  soon  as  that  Act  passed  they  ought  to  have  got  ^^^«8^^'^* 
themselyes  registered  under  the  Act  of  1841,  and  thus  brought 
themselves  within  the  class  of  companies  *'  thereafter  to  be  formed.'* 
But  they  did  not  do  so,  and  therefore  still  remained  an  illegal 
company,  and  the  contract  with  Thompson  was  void :  Emng  v.  0^ 
ialdidon  (1) ;  AffrieuUurist  Cattle  Insurance   Company  v.  Fitsh 
gercM  (2) ;  Abbdt  v.  Sogers  (3) ;  BuU  v.  Chapman  (4) ;  Meslaer  v. 
OiUespie  (5) ;  Harris  v.  Amery  (6).     The  object  of  the  Legislature 
has  been  to  oblige  all  public  companies  to  register,  and  that  object 
must  be  borne  in  mind  in  construing  the  Acts :  Bex  v.  Rogers  (7) ; 
Pretty  v.  86Uy  (8) ;  Surtees  v.  EUison  (9) ;  Orisewood  and  SmUKs 
Case  (10) ;  Hawkins  v.  Oatlierecle  (11)  ;  Kerr  v.  Broum  (12). 

Secondly,  we  contend  that  the  company,  being  entirely  unregis- 
tered, is  not  within  the  Companies  Act,  1862,  Part  vm.    It  would 


-companies  already  formed  for  the  piir- 
jK>ae  of  carrying  on  tlie  business  of  in- 
surance under  the  Act  passed  in  the 
8th  Vict.  c.  110,  or  as  respects  com- 
panies hereafter  to  be  formed  for  the 
said  purpose,  the  said  Act  passed  in 
the  8th  Vict.  c.  110,  or  any  other  Act 
amending  the  same  or  relating  to  such 
companies:  Provided  that,  if  any  in- 
surance company  formed  under  the  said 
Act  of  8th  Vict.,  or  the  directors  of, 
or  shareholders  in,  any  such  company, 
have  during  the  interval  between  the 
passing  of  the  said  Joint  Stock  Com- 
panies Act^  1856,  and  of  this  Act,  acted 
as  if  the  said  Act  of  8th  Vict,  had  as  to 
such  company  been  repealed  by  the  said 
Joint  Stock  Companies  Act,  1856,  then 
so  far  as  affects  the  mutual  rights  and 
relations  of  the  said  company,  its  direc- 
tors and  officers,  and  late  or  present 
shareholders,  and  so  far  as  affects  any 


penalties  which  the  said  company  or 
its  directors,  officers,  or  shareholders, 
may  have  incurred  by  non-observance 
of  the  said  Act  of  the  8th  Vict.,  the  said 
Act  of  the  8th  Vict  shall,  as  regards  the 
actions  of  the  said  company,  its  directors 
and  shareholders,  during  such  interval 
as  aforesaid,  be  deemed  to  have  been 
repealed.** 

(1)  2  My.  A  Or.  53,  85. 

(2)  15  Jur.  489. 

(3)  1  Jur,  (N.S.)  804. 

(4)  8  Ex.  444. 

(5)  11  Ves.  642. 

(6)  Law  Rep.  1  C.  P.  14a 

(7)  10  East,  669. 

(8)  26  Beav.  606, 

(9)  9  B.  &  C.  750. 

(10)  4  De  G.  &  J.  644,  557. 

(11)  6  D.  M.  &  G.  1,  2L 

(12)  Job.  138, 152. 
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L.  G.       appear,  from  the  199th  sectioD,  that  the  meaning  of  '*  nnregiatered 

1871        companies  "  is  companies  ^'  not  registered  under  the  Act  of  1862/" 

jn  re       ^ot  unregistered  altogether.    The  209th  section  enacts  the  compul-- 

jMVhov^     sory  registration  of  insurance  companies  completely  registered  under 

National    the  Act  of  1844,  and  every  company  required  to  be  registered  under 

Imsdbancb    *^  the  Joint  Stock  Companies  Aetsi'  \^hich  expression,  by  the  175th 

'^^^^^'  section,  is  not  to  include  the  Act  of  1844.    So  that  an  unresristered 

company  in  the  condition  of  the  present  company  was  not  oontem-- 

plated  by  the  Act :  Bowes  y.  Hope  Mutual  Insurance  Company  (1)  ^ 

In  re  Torquay  Bath  Company  (2)  ;  In  re  London  Indiaruhber  Com- 

pany  (3).    It  may  also  be  contended  that  the  words  "incorporated 

by  Act  of  Parliament "  in  the  199th  section  apply  to  all  companies,. 

not  merely  to  railway  companies,  and  that  no  unregistered  company 

can  be  wound  up  unless  it  has  been  incorporated  by  Act  of 

Parliament.    But  we  do  not  rely  upon  that  construction. 

Mr.  J?Vy,  Q.C.,  and  Mr.  Jackson^  for  the  Petitioner,  and 

Mr.  Eddis,  Q.C.,  and  Mr.  BodweUy  for  the  official  liquidator: — 

The  effect  of  the  Joint  Stock  Companies  Act,  1856,  and  the  first 
Act  of  1857,  was  to  repeal  the  Act  of  1844  entirely.  The  second 
Act  of  1857  (20  &  21  Vict  c.  80)  was  not  declaratory,  but  enactive. 
It  was  based  upon  the  understanding  that  the  Act  of  1844  had 
been  entirely  repealed — whether  from  inadvertence  or  not  is  of  no 
importance — and  it  revives  it  as  to  the  two  classes  of  insurance  com- 
panies, namely,  those  which  had  been  registered  before  the  repeal,, 
and  those  which  might  be  formed  after  the  25th  of  August,  1857. 
As  this  company  comes  within  neither  of  these  classes — ^as  is  ad- 
mitted by  the  other  side — the  Act  remained  repealed  as  to  it.  Wo 
do  not  deny  that  if  it  had  been  formed  after  the  25th  of  August,. 
1857,  it  ought  to  have  been  registered,  but  it  was  formed  in  the- 
interval,  upon  the  &ith  of  the  Act  of  1844  having  been  repealed,. 
as  a  common  law  partnership,  and  the  rights  of  the  creditors  against 
it  have  never  been  taken  away.  If  it  had  been  intended  to  revive- 
the  Act  against  companies  in  our  position,  or  to  declare  that  it 
had  never  been  repealed  as  to  them,  the  clause  of  indemnity  would 
,  have  been  framed  so  as  to  reach  them,  and  there  would  have  beeu 

regulations  as  to  the  time  and  mode  of  their  registration. 

(1)  11  H.  L.  C.  389.         (2)  32  Beav.  581.         (3)  Law  Rep.  1  Ch,  329. :    . 
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As  to  the  objection  that  this  company  does  not  come  under  L.c. 

Part  Tm.    of  the  Companies  Ady  1862,  cases  have  continually  iS7i 

occurred  in  which  unincorporated  companies,  which  have  never  /^fv 

been  registered  under  any  Act,  have  been  wound  up.    In  re  Family  i^^niivw  and 

Endoiffment  Society  (1)  was  such  a  case.    The  Joint  Stock  Companies  National 

Aety  1856,  repealed  the  7  &  8  Vict.  c.  110,  under  which  such  com-  Imbobancv 
panics  might  have  been  wound  up  in  Bankruptcy,  and  if  they 
did  not  come  under  the  new  Act,  they  were  left  without  remedy. 

Mr.  Mackesonf  in  reply. 

Lord  Hathebley,  L.C. : — 

This  case  has  been  very  fully  and  ably  argued  on  both  sides. 
One  point  which  was  raised  by  Mr.  MacJceson,  but  which  he  very 
fairly  afterwards  abandoned,  was  that  companies  which  had  not 
been  registered  under  any  Act  could  not  be  wound  up  under 
Part  vin.  of  the  Companies  Act,  1862,  unless  incorporated  by  Act  of 
Parliament.  Every  company  registered  under  any  other  Act  than 
the  Act  of  1862  is  considered  unregistered  for  the  purposes  of  that 
Act;  but  the  converse  does  not  hold:  that  companies  not  registered 
under  any  Act  at  all  do  not  come  under  the  term  **  unregistered 
companies." 

The  important  question  in  the  case  is,  what  was  the  effect  of  the 
repealing  Act  of  1856  (19  &  20  Vict  c.  47)  when  compared  with 
the  two  Acts  of  1857  (20  &  21  Vict.  c.  14  and  c.  80)  upon  the  Act 
of  1844  (7  &  8  Vict.  c.  110).  Now  the  Act  of  1856  deals  with  the 
Act  of  1844  in  this  manner :  The  Act  of  1844  hnd  provided  for  the 
registration  of  certain  companies,  including  insurance  companies, 
and  provided  an  office  for  that  purpose.  Then  came  the  Act  of 
1856,  which  recited  that  it  was  expedient  that  the  law  should  be 
consolidated  and  amended,  and  provided,  in  the  2ud  section,  that 
**  the  Act  should  not  apply  to  persons  associated  together  for  pur- 
poses of  banking  or  insurance."  This  Act  contained  the  repealing 
clause  (sect  107)  which  was  the  origin  of  the  present  contention. 
That  section  repealed  the  Act  of  1844 ;  but  with  this  proviso,  that 
the  said  repeal  should  not  take  effect  with  respect  to  any  company 
completely  registered  under  the  Act  of  1844,  until  such  company 
had  obtained  registration  under  the  repealing  Act,  as  thereinafter 

(1)  Law  Rep.  6  Ch.  118. 
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L.  0.  mentioned.  The  argament,  which  was  not  withoat  force,  has  been 
1871  that,  inasmuch  as  sect  2  said  that  the  Act  was  not  to  apply  to 
^^       insurance  and  banking  companies,  they  were  not  affected  by  any 

i^^Zu  ^^  *b«  <>*1^^'  s^^ti^^^'.  ^^^  *«^^^S  o^®«>  ^y  ^^^  repealing  clause; 
Natiohal    in  other  words,  that  insurance  and  banking  companies  would  haye 

Inbcbance    to  be  registered  under  the  Act  of  1844,  and  all  other  companies 

Association.  ^^^^^  ^^^  j^^  ^^  jggg .    ^^^^  ^j^^^  ^^^^^  ^^  ^^  excluded  from 

the  operation  of  the  Act,  in  the  same  way  as  SeoUand  is  ex- 
cluded, if  an  Act  contains  a  clause  to  that  effect.  If  that  were 
the  case,  it  would  produce  a  strange  result  as  to  the  offices  for 
registration,  for  an  elaborate  machinery  had  been  established 
under  the  Act  of  1844,  as  well  as  under  the  Act  of  1856,  so  that 
there  would  be  two  staffs  acting  at  once,  although,  of  course,  the 
Board  of  Trade  might  appoint  the  same  Begistrars  under  both  Acts. 
I  do  not  think  that  the  exception,  in  the  repealing  section,  of 
certain  companies  is  condusive  as  shewing  that  there  was  no  other 
exception  fropi  the  repeal,  and  therefore  that  the  exception  in 
sect.  2  did  not  apply.  Nor  do  I  attach  much  importance  to  the 
exception  of  insurance  companies  in  sect.  27  of  the  Act  of  1857 
(20  &  21  Vict.  c.  14).  I  think  it  is  merely  surplusage ;  and,  unfor- 
tunately, such  surplusage  is  not  uncommon  in  Acts  of  Parliament. 

The  real  question  is,  what  construction  the  Legislature  has  itself 
put  upon  these  Acts. 

When  the  Amendmeni  Act  of  1857  (20  &  21  Vict.  c.  80)  was 
passed  there  were  two  constructions  before  Parliament :  one,  which 
treated  the  Act  of  1844  as  repealed  for  all  purposes — a  construction 
certainly  not  unreasonable,  for  the  Begistrar  took  that  view,  and 
declared  his  office  abolished,  and  refused  to  register  the  deeds 
brought  to  him,  thereby  placing  those  who  brought  them  in  a  rery 
awkward  position,  if  his  construction  was  not  the  true  one.  And 
there  was  the  other  construction,  that  the  Act  of  1844  was  still 
unrepealed  as  to  such  companies.  Under  these  circumstances  the 
Legislature  passed  the  20  &  21  Vict  c.  80,  and  made  provision  for 
this  difficulty.  In  doing  so  they  had  three  classes  of  cases  to  deal 
with.  First,  there  were  companies  formed  under  the  Act  of  1844 ; 
and  if  the  Act  were  really  repealed,  questions  might  arise  as  to  the 
validity  of  acts  done  by  them ;  and  it  was,  therefore,  desirable 
that  companies  formed,  that  is,  completely  registered,  under  that 
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Act  should  have  their  acts  confirmed.  Secondly,  there  were  com-  L.  c. 
panies,  like  the  present — for  there  is  no  reason  to  suppose  that  this  iSTi 
is  the  only  one — ^which  were  formed  by  persons  who  considered  that  ^^ 
the  Act  was  repealed,  and  therefore  formed  themselves  into  a  part-  •  ^^^  ^' 

^  '  ^  \  liONDOSTABD 

nership  at  common  law.    Thirdly,  there  were  persons  who  might    Katioval 

Pro  vnrciA  l 

wish  to  form  themselves  into  a  company  thereafter.  Upon  this  the  ikbubascb 
L^islature  chose  to  draw  the  Act,  not  as  a  declaratory  Act,  but  as 
assuming  a  construction  and  amending  the  Act  of  1856.  Therefore 
they  enact  that  the  Acts  of  1856  and  1857  shall  not  be  deemed  to 
repeal  the  Act  of  1844  as  respects  insurance  companies  already 
formed  under  the  Act  of  1844,  or  as  to  companies  thereafter  to  be 
formed ;  in  other  words,  they  take  the  Acts  of  1856  and  1857  to 
have  repealed  the  Act  of  1844 ;  but  as  to  certain  companies  and 
persons,  that  is,  the  first  and  third  classes  I  have  mentioned,  they 
enact  that  it  is  not  to  be  repealed :  they  sweep  them  out  of  the 
repealing  clause.  It  would  have  been  unnecessary  to  do  this  if  it 
had  been  simply  a  declaratory  Act.  The  Act  was  not  to  be  deemed 
repealed  as  to  those  two  classes ;  and  therefore,  on  the  principle 
expressio  uniiis  excluaio  alterius,  it  was  to  continue  repealed  as  to  the 
third  class,  which  includes  the  persons  constituting  the  present  com- 
pany. Then  the  Act  provides,  that  as  some  persons  in  the  first  class, 
as  to  which  the  Act  is  deemed  not  repealed,  have  acted  as  though  it 
had  been  repealed,  they  are  to  be  freed  from  penalties  in  respect  of 
those  acts.  I  agree  that  the  enactment  is  not  clearly  expressed, 
but  I  think  the  meaning  is  intelligible.  It  is  impossible  to  suppose 
that  the  Legislature  was  so  tender  as  to  those  who  had  treated  the 
Act  as  not  repealed,  and  neglected  those  who  followed  the  course 
which  turned  out  to  be  right,  and  took  a  correct  view  of  the  Act 
The  Legislature  having  repealed  the  Act,  changed  their  minds  as 
to  the  Act,  and  said  they  would  revoke  the  repeal,  but  they  would 
not  make  tlie  enactment  date  back  so  as  to  afiect  the  rights  of  any 
persons  by  an  ex  pod  facto  law.  The  e£fect  of  the  previous  Acts 
was  certainly  doubtful,  but  the  Legislature  has  clenched  tlie  con- 
struction to  be  put  on  them  by  the  Act  of  1857.  The  appeal  must 
therefore  be  dismissed  with  costs. 

Solicitors  for  the  Appellants :  Messrs.  Tayloe  &  Baxter. 
Solicitors  for  the  Petitioners :  Messrs.  Ashurst,  Morris,  &  Co. 
Solicitors  for  the  OfiBcial  Liquidator :  Messrs.  Pahie  &  Layton. 
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i2Ii  Statute  of  Limitations — Boundai-y  Wall — Bpecific  Fer/ormance'^Costs. 

Feb,  16, 
20,  21,  22 ;  The  purchaser  of  a  house  in  London  havisg  taken  various  objections  to 

March  la,  ^y^^  ^i^\q^  ^^q  vendor  filed  a  bill  for  specific  performance,  and  obtained  the 

usual  reference  as  to  title.  All  ihe  above  objections  were  overruled  ;  but  before 
the  certificate  had  been  signed  the  purchaser  discovered  in  a  long  blank 
wall,  which  formed  one  side  of  the  house  and  fronted  on  a  street,  a  stone 
with  an  inscription,  dated  in  1776,  stating  that  the  wall  had  been  built  by 
and  belonged  to  the  East  India  Company,  who  had  thrown  the  adjoining 
ground  into  the  street.  It  turned  out  that  the  wall  had  been  rebuilt  in  1831 
by  the  tenant  of  the  house,  and  the  stone  set  up  again ;  but  under  what 
circumstances  did  not  appear.  Ko  rent  had  from  that  time  been  paid  to  the 
company,  nor  any  acknowledgment  of  their  title  given ;  but  their  successors 
in  title,  on  being  applied  to,  claimed  the  wall  as  theirs,  and  the  vendor 
obtained  a  release  from  them : — 

ffddf  that  the  vendor  had  not  a  good  title  when  the  bill  was  filed,  for  that 
there  was  no  ground  for  holding  a  title  to  have  been  gained  by  possession 
adverse  to  the  East  India  Company : 

Bddf  that  the  vendor  was  to  blame,  as  he  might,  with  reasonable  diligence, 
have  informed  himsel(  of  this  defect  before  selling,  and  that  therefore, 
although  be  had  been  right  on  all  points  which  arose  before  the  bill  was 
filed,  he  ought  not  to  reoeive  costs. 

Decision  of  Malins,  V.C,  reversed. 

JL  HIS  was  an  appeal  by  the  Defendant,  a  purchaser,  from  an 
order  on  further  consideration  made  by  Yice-Chancellor  Matins  in 
a  suit  for  specific  performance,  ordering  a  completion  of  the  sale 
with  costs  to  be  paid  by  the  Defendant 

The  case  was  one  where  the  contract  was  not  disputed;  but 
owing  to  objections  taken  by  the  purchaser  to  the  title,  the  vendors 
filed  their  bill;  and  on  the  13th  of  July,  1869,  a  decree  for  spe- 
cific performance  was  made,  with  the  usual  inquiry  whether  the 
Flaintifis  could  make  a  good  title,  and  if  so,  when  it  was  first 
shewn.  The  title  was  referred  to  the  conveyancing  counsel,  who, 
on  the  9th  of  August,  1869,  gave  his  opinion  that  a  good  title  had 
been  shewn  on  the  2nd  of  May,  1868,  which  was  before  the  filing 
of  the  bill. 

On  the  Ist  of  November,  1869,  the  certificate  approving  of  the 
title  not  having  then  been  signed,  the  managing  clerk  of  the 
Defendant's  solicitors  made  an  affidavit  stating  that  h^  had,  by 
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inspecting  the  property,  diseoyered  the  circumstances  mentioned       L.  JJ. 
below  as  to  a  stone  and  watchbox,  which  circumstances  had  not       isTi 
been  known  during  the  proceedings  in  Chambers.  PnaijmBON 

The  property  sold  consisted  of  three  adjoining  houses  fronting  ^- 

to  Bishopsffote  Street,  and  numbered  31,  32,  and  33.    On  the  south       

side  the  property  was  bounded  by  New  Street,  along  which  it 
measured  about  ninety-three  feet.  In  the  wall  of  the  house  which 
adjoined  New  Street,  being  almost  wholly  a  blank  wall,  was  a 
stone  at  about  the  height  of  the  first-floor,  with  the  following 
inscription: — 

"This  wall,  being  ninety-three  feet  in  length  from  east  to  west, 
and  from  the  face  of  this  stone  eighteen  inches  in  substance,  is  the 
property  of  the  East  India  Company,  erected  at  tlie  sole  charge  of 
the  company.  May  26,  1776.  At  the  same  time  the  ground 
eighteen  feet  south  from  this  stone,  which  had  been  purchased  by 
the  East  India  Company,  was  given  to  the  public  for  widening  the 
entrance  into  this  street." 

The  same  clerk  discovered  by  his  above  inspection  that  a  watch- 
box  on  the  New  Street  front  of  the  premises,  which  was  marked  on 
the  plan  accompanying  the  x^a^culars  of  sale,  occupied  a  space 
of  5  ft.  5  in.  square  lying  within  the  above-mentioned  wall,  and 
entered  through  it,  and  he  found  on  inquiry  that  the  key  of  the 
door  to  this  watx^hbox  was  in  the  possession  of  the  St.  Katharine's 
Docks  Company,  to  whom  the  adjoining  property  of  the  East  India 
Company  had  been  sold. 

The  Defendant,  on  discovering  these  circumstances,  communi- 
cated M'ith  the  acting  secretary  at  the  India  Office  to  know  whether 
the  wall  was  claimed  by  the  Secretary  of  State  for  India  as  having 
been  the  property  of  the  East  India  Company,  and  with  the 
St.  Katharine's  Docks  Company  as  to  the  watchbox,  and  found  that 
they  did  claim  to  be  owners. 

On  behalf  of  the  Flaintifis,  it  was  deposed  by  their  solicitor  that 
their  predecessors  in  title  had  demised  the  house,  in  July,  1831,  for 
a  term  of  seventy  years,  and  that  shortly  afterwards  the  tenant^  in 
pursuance  of  a  covenant  in  the  lease,  had  rebuilt  the  wall  in  which 
the  stone  was  found,  and  had,  as  the  deponent  believed,  inserted 
the  stone  in  the  wall  without  the  authority  or  knowledge  of  the 
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Lw  JJ.      owners,  and  that  from  1831  to  the  present  time  no  acknowledg- 

1871       ment  of  the  title  of  the  East  India  Company^  or  of  those  clauning 

Phillipbon   under  them,  had  ever  been  given  by  any  person  in  possession  of 

Gibbon      *^®  property,  and  that  the  Plaintiffs  were  adyised  that  they  had  a 

good  title  by  adverse  possession,  but  that,  by  way  of  precaution, 

they  had  applied  to  the  Secretary  of  State  for  India  and  to  the 
dock  company  to  release  all  claims  to  the  wall  and  watchbox, 
which  they  had  respectively  agreed  to  do,  and  that  a  draft  of  such 
release  had  been  approved  on  behalf  of  the  Secretary  of  State  for 
India,  and  was  expected  daily  to  be  returned  approved  on  behalf 
of  the  dock  company. 

On  these  materials  the  inquiry  as  to  title  was  proceeded  with ; 
and  on  the  31st  of  January  a  certificate  was  made  that  a  good 
title  had  been  first  shewn  on  the  2nd  of  May,  1868.  The  Defen- 
dant took  out  a  summons  to  vary  this  certificate.  The  summons 
was  adjourned  into  Court  to  come  on  with  the  hearing  for  further 
consideration^  and  was  dismissed  with  costs  by  yice-Chancellor 
Malim^  who  made  an  order  on  further  consideration  for  completion 
of  the  purchase  and  for  the  payment  by  the  Defendant  of  the  costs 


of  the  suit  (1). 

(1)  1870.  June  28. 

Sib  R.  Malins,  V.C.  :— 

The  certificate  was  made  on  tlie  9tli 
of  August ;  and  considering  Mr.  HcUPs 
experience  in  such  matters,  I  think  the 
purchaser  might  well  have  been  satis- 
fied with  his  opinion  that  a  good  title 
was  shewn.  In  the  following  month 
of  September,  however,  being  deter- 
mined, if  possible,  to  find  some  ground 
for  getting  out  of  his  contract,  he  makes 
two,  as  he  conceives,  notable  disco- 
veries. He  goes  and  looks  at  the  house, 
which  has  a  small  frontage,  only  about 
fourteen  feet,  in  Bishopsgate  Street,  but 
is  bounded  on  the  south  by  a  long  fiat 
wall  of  more  than  ninety  feet  deep  in 
a  street  called  New  Street,  which  runs 
out  of  Bishopagate  Street,  and  I  cannot 
conceive  it  possible  that  a  professional 
man  like  Mr.  Oihbon  could  have  bought 
this  house  without  first  looking  at  it ; 


and  1  assume  that  he  did  look  at  it 
first,  and  no  doubt  looked  at  it  fre- 
quently afterwards.  He  was  bound 
by  the  conditions  of  sale  to  take  all  his 
objections  to  title  within  ten  days  after 
the  delivery  of  the  abstract;  he  was 
bound,  therefore,  before  the  matter  was 
before  Mr.  Ball,  in  August,  1869,  to 
take  all  objections  founded  on  anything 
that  he  could  have  discovered.  I  agree 
that  if  anything  had  been  studiously 
concealed  from  him,  he  would  have 
been  entitled  to  take  advantage  of  it 
afterwards ;  but  that  which  was  patent 
to  him  at  that  time  he  was  bound  to 
make  a  ground  of  objection  then ;  and 
if  he  did  not  make  it  a  ground  of 
objection  at  that  time,  I  am  of  opinion, 
upon  every  principle  of  justice  between 
vendor  and  purchaser,  that  he  was  pre- 
cluded from  doing  so  afterwards.  With 
regard  to  the  main  objection,  it  is  said 
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Before  the  hearing  of  the  appeal,  the  rights  of  the  Secretary  of       L  JJ. 
State  for  India  and  of  the  8i.  Kaiharine^s  Docks  Company  had  been        i87i 


that  on  the  south  boundary  wall  of 
this  house— that  is,  the  wall  which 
alone  supports  the  house,  which  makes 
it  a  house,  without  which  it  cannot  he 
a  house,  and  which,  if  removed,  down 
comes  the  house  altogether — ^that  on 
that  wall  there  is  written  in  letters  on 
a  stone,  1  think  it  is  stated  twelve  feet 
from  the  ground,  in  letters  an  inch  and 
a  half  in  size,  so  that  nobody  could 
walk  along  there  without  seeing  it, 
this  statement : — [His  Honour  read  the 
inscriptiGn.]  This  stone,  according  to 
the  statement  of  the  Defendant,  has 
been  there  nearly  a  century;  but  it 
turns  out  that  it  was  put  there  in  1831 
or  1832,  when  the  house  was  rebuilt, 
not  by  the  owner  in  fee,  but  by  the 
tenant ;  however,  it  has  been  there  for 
many  years,  certainly  between  thirty 
and  forty  years.  I  quite  agree  that 
casual  passers-by  might  pass  without 
noticing  it ;  but  a  man  who  bought  the 
house  would  see  it,  and  ought  to  have 
seen  it,  and  was  bound  to  see  it  if  it 
was  of  any  consequence. 

But,  however,  this  great  discovery 
having  been  made,  the  matter  was 
brought  before  me  personally  at  the 
request  of  the  parties  in  January  last. 
I  heard  them ;  it  is  very  true  it  was 
not  argued  by  counsel;  but  I  heard 
experienced  solicitors  on  both  sides. 
The  gentleman  who  now  instructs  Mr. 
Feanonf  to  whom  Mr.  Oibbon  has 
committed  the  whole  management  of 
this  affiiir,  urged  all  that  he  could,  and 
I  am  bound  to  say  that,  after  all  the 
lengthened  argument  I  have  heard  to- 
day, I  have  not  heard  anything  worth 
hearing  that  was  not  urged  upon  that 
occasion.  Upon  this  point  being  raised 
before  me,  I  asked  the  question.  Have 
the  East  India  Cinnjpany^  or  anybody 


claiming  under  them,  ever  received  an 
acknowledgment  of  title,  or  have  they 
received  any  rent  for  the  use  of  the 
wall  ?    I  was  told  that  nothing  of  the 
kind  had  taken  place.    Am  I,  there- 
fore, bound,  because  a  wall  was  erected 
in  1776,  nearly  a  century  ago,  by  the 
Eaxt  India  Campiny^  to  assume  that 
it  belongs  to  them  now,  no  acknow- 
ledgment of  title  since  that  time,  no 
payment,  no   recognition,  no  act  of 
ownership  being  shewn  ?    What  would 
anybody  presume  under  such  circum- 
stances ?    That  the  right  of  the  wall  is 
in  the  man  that  has  got  the  house. 
What  could  be  the  value  of  the  right 
to  the  wall  ?    Can  anybody  suppose, 
when  the  Plaintiff  and  his  predecessors 
in  title  had  been  in  possession  nearly 
forty  years  of  a  house  supported  only 
by  that  wall,  that  anybody  claiming 
under  the  EmI  India  Company  could 
pull  the  wall  down  ?     The  thing  is  so 
ridiculous  and  contemptible  that  one 
wonders  how  the  time  of  the  Court 
can   have  been  occupied   in  arguing 
such  a  case.     I  dare  say  I  shall  expose 
myself  to  being  thought  very  wrong  by 
Mr.  Colt,  who  has  expressed  a  very 
|)08itive  opinion  that  this  is  a  very  clear 
case  for  my  coming  to  the  conclusion 
that  no  title  has  been  shewn.    In  my 
opinion  the  title  is  perfectly  clear.    If 
it  was  an  objection  to  the  title,  which  I 
am  of  opinion  it  was  not,  it  was  the 
duty  of  Mr.  Oibbon  to  take  it  as  an 
objection  to  the  title,  when  he  knew,  or 
was  bound  to  know,  of  the  objection, 
before  the  matter  went  before  the  con- 
veyancing counsel,  if  there  was  any- 
thing in  it     But* not  making  it  a 
ground  of  objection  at  the  proper  time, 
I  am  most  clearly  of  opinion — ^I  will  not 
say  it  is  so  frivolous  as  the  watchbox,  but 
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L.  JJ.      effectaally  transferred  to  the  Plaintiffs.    Various  objections  to  the 
1871       title  were  discussed  on  the  hearing  of  the  appeal ;  but  none  of  them, 
PHILLIF80N   except  the  aboye,  appear  to  call  for  a  report. 


V, 
GiBBOK. 


Mr.  Pearson,  Q.C.,  and  Mr.  F.  H.  Colt,  for  the  Appellant : — 

A  good  title  was  not  shewn  till  after  the  filing  of  the  bill.  The 
wall  is  important ;  for  if  it  belonged  to  a  third  party  we  could  not 
make  a  door  or  window  into  New  Street;  and  the  Plaintiffs  had  no 
title  to  this  wall  when  they  filed  their  bilL  It  may  have  been  re- 
built, but  the  stone  declares  the  ownership ;  and  though,  no  doubt, 
the  Plaintiffs  haye  acquired  an  easement  of  support,  there  was  no 
ouster  of  the  East  India  Company,  so  as  to  giye  a  title  to  the  wall 
by  yirtue  of  the  Statute  of  Limitations.  The  yendors,  therefore, 
ought  to  pay  the  costs  of  suit. 

Mr.  Glasse,  Q.C.,  and  Mr.  Boyle,  in  support  of  the  order  :-^ 

The  wall  was  pulled  down  and  rebuilt  by  the  tenant  of  the  house, 
under  an  agreement  with  his  landlord ;  this  is  eyidence  of  the 
ownership  of  the  wall  being  in  the  owners  of  the  house,  and  the 
putting  up  this  stone  is  not  sufficient  to  rebut  it.  The  Statute  of 
Limitations  has  run ;  for  such  an  acknowledgment  as  that  of  the 
inscription,  supposing  that  it  was  put  up  again  as  an  acknowledg- 


there  is  very  little  differenoe  between  the 
two — ^the  ownership  of  the  wall  was  in 
the  owner  of  the  house.  Nobody  oould 
have  exercised  an  adverse  right,  and  I 
repeat  what  I  have  said  already,  that  I 
am  surprised  that  under  the  circum- 
stances anybody  representing  the  Indian 
Council  should  have  taken  anything 
whatever  for  the  abandonment  of  the 
right ;  but  it  appears  they  have  made 
up  their  minds  to  take  ten  guineas  that 
has  been  given,  and  also  that  the 
London  Dock  Company  has  claimed  a 
present  payment  of  £100  for  setting 
this  matter  right.  It  has  been  gravely 
argued  that  I  am:  bound  to  come  to 
the  conclusion  that  the  title  was  liad 
because  the  vendors  have  paid  this 
money  and  thereby  acknowledged  that  it 


is  so.  I  cannot  take  that  view  of  the  case 
at  alL  The  vendors,  finding  that  they 
have  a  very  troublesome  purchaser  to 
deal  with,  thought  it  prudent  to  doubly 
arm  themselves;  and  although  they 
think  they  have  a  perfectly  good  title 
without  this,  they  say,  ''In  order  to 
prevent  the  possibility  of  this  contract 
failing,  we  will  be  armed  in  case  the 
Court  should  think  there  is  anything 
in  the  objection,  in  order  that,  instead 
of  our  bill  being  dismissed  for  want  of 
title,  we  may  go  back  and  have  the 
question  of  title  settled." 

I  am  clearly  of  opinion  that  the  whole 
ground  of  objection  entirely  fiuls ;  there- 
fore I  refuse  the  summons  to  vary  tho 
Chief  Clerk's  certificate  with  costs. 
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ment,  cannot  take  the  case  out  of  the  statute,  which  gives  effect       L.  JJ. 
only  to  a  signed  acknowledgment.    The  costs  of  the  suit  depend       1S71 
on  the  question,  which  party  was  right  in  the  disputes  which  led  to   Phillipsos 
litigation :  Bridges  v.  Longman  (1) ;  and  here  all  points  that  were  in     qj^bon 

dispute  before  decree  have  been  settled  in  favour  of  the  Plaintiffs.     '  

Incorporated  Society  v.  Bichards  (2),  Burroughs  v.  MOreight  (3), 
and  Scott  v.  Nixon  (4),  are  in  our  favour,  as  shewing  that  the 
statute  applies. 

Mr.  Pearsyn,  in  reply,  referred  to  M* Queen  v.  Furquhar  (5)  and 
Lemn  v.  Ouesi  (6)  on  the  question  of  costs. 


March  13.  Sib  W.  M.  James,  L.J.,  delivered  the  judgment  of 
the  Court,  as  follows : — 

This  is  a  suit  for  the  specific  performance  of  a  contract  for  the 
purchase  of  a  house  in  the  Oity  of  London.  The  contract  was  ad- 
mitted, but  specific  performance  was  resisted  on  the  ground  of  a 
want  of  sufScient  title  in  the  vendors.  After  some  correspondence 
between  the  parties — set  out,  I  think,  at  needless  length  in  the 
pleadings — the  vendors  filed  their  bill.  The  purchaser  alleged,  in 
his  answer,  certain  specific  objections  to  the  title,  all  which  have 
been  held,  and  in  our  opinion,  rightly  held,  not  to  be  sufficient 
objections.  But  before  the  certificate  approving  of  the  title  had 
been  signed  a  very  serious  defect  of  title  wajs  discovered ;  a  defect 
not  in  any  way  disclosed  or  raised  by  the  abstract,  but  discovered 
by  the  purchaser's  inspecting  the  property,  and  finding  that  there 
was  upon  the  house  in  question  a  tablet,  in  a  conspicuous  position, 
announcing,  in  substance,  that  the  southern  wall  of  the  house  had 
been  built  by  the  East  India  Company ^  on  ground  of  their  own, 
nearly  a  century  ago,  upon  the  occasion  of  the  widening  of  the  street, 
and  remained  their  property.  This  objection  appears  to  us  to  be 
a  very  serious  one.  It  was,  in  truth,  a  statement  on  the  property 
itself  that  the  wall,  forming  a  substantial  part  of  the  property^ 
had  been  erected  by,  and  was  the  boundary  wall  of  the  adjoining 

(1)  24  Eeav.  27,  (4)  3  D.  &  War.  3S8. 

(2)  1  D.  &  War.  268,  (5)  11  Vc».  467. 

(3)  IJ.  &  Lat.  290.  (6)  1  Rus*.  y2f . 

Vol.  VL  2M  1 


434  CHANCEBY  APPEALS.  [L.  B. 

L.  JJ.  owner ;  for  the  East  India  Company  of  course  continued  to  be  the 
1871  owners  of  the  soil  of  the  street,  although  dedicated  to  the  public. 
PuiLLipgoH  There  was  nothing  whatever  to  lead  to  the  presumption  that  any 
GiBBOF  ^^*^®  ^^  ^^'^  gained  adverse  to  that  of  such  adjoining  owner  by 
— -  adverse  possession.  Where  there  is  a  boundary-wall,  and  that 
boundary-wall  remains  undisturbed,  and  an  inscription  is  allowed 
to  remain  on  it  which  states  to  all  the  world  that  it  is  the  boundary- 
wall  of  the  adjoining  proprietor,  it  seems  to  us  idle  to  suppose  that 
any  question  of  the  Statute  of  Limitations,  or  of  adverse  possession, 
or  of  cesser  of  possession,  could  properly  arise.  It  was,  therefore, 
manifest  that  the  wall  belonged  to  the  East  India  Company ;  there 
being  this  further  element  in  the  case,  that  a  purchaser  from  the  East 
India  Company,  that  is  to  say,  the  St.  Eatlkirine's  Docks  Company, 
had  got  in  that  very  wall  a  watchbox,  the  key  of  which  remained 
in  the  custody  of  some  official  of  that  company. 

It  appears  to  us,  therefore,  that  at  that  time  the  vendor  had  not 
a  good  title;  and  not  having  a  good  title,  he  could  not  have  shewn 
that  which  he  had  not  got ;  and  the  finding  that  was  made  in  the 
suit,  that  a  good  title  had  been  shewn  before  the  commencement 
of  the  suit,  appears  to  us  erroneous,  and  one  which  ought  to  be 
discharged.  A  good  title  was  not  made  and  was  not  shewn  until 
the  conveyances  which  were  afterwards  obtained  had  been  ob* 
tained  from  the  East  India  Company  and  from  the  St.  Katharine's 
Docks  Company. 

In  this  state  of  things  a  somewhat  difficult  question  arises  as  to 
what  is  to  be  done  with  the  costs  of  the  suit.  As  an  ordinary  rule 
costs  are  not  given  to,  but  generally  given  against,  a  vendor,  up  to 
»  the  time  at  which  he  has  first  shewn  a  good  title.    But  there  is 

also  another  general  rule,  that  if  a  purchaser  has  taken  certain 
objections  to  the  title  of  the  vendor,  and  those  objections  which 
have  been  the  cause  of  the  litigation  are  overruled,  the  vendor  will 
be  entitled  to  his  costs,  and  the  purchaser  will  not  escape  paying 
them  by  reason  of  some  evidence,  the  want  of  which  was  never  the 
subject-matter  of  dispute  between  them,  not  having  been  supplied 
until  the  title  is  investigated  in  Chambers.  The  present  case,  how- 
ever, somewhat  difiers  from  that.  Here  the  defect  was  not  tlie 
mere  want  of  a  piece  of  evidence,  which  could  have  been  had  at 
any  time  if  asked  for ;  nor  was  it  any  mere  formal  defect,  it  was  a 
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substantial  defect  of  title,  about  which,  of  courae,  the  pui-chaser      L.  J  J. 
could  not  have  raised  an^  question  before  the  institution  of  the       i87l 
suit,  because  he  did  not  know  of  it.    At  the  same  time,  if  it  had   ph^]|^n 
been  known,  in  all  probability  it  would  have  been  remedied  in         •• 

exactly  the  same  way  as  it  was  remedied,  by  getting  in  that  which       

the  vendors  must  have  found  it  necessary  to  get  in,  either  for  this 
purchaser  or  any  other  purchaser.  That  being  so,  there  was  not 
altogether  an  absence  of  fauH  on  the  part  of  the  vendors  in  the 
matter.  It  is  evident  that  the  vendors  personally  were  quite  igno- 
rant of  the  fact  that  there  was  this  obvious  defect  on  the  face  of 
the  property,  but  I  think  that  they  ought  to  have  known  it ;  and 
if  people  who  are  engaged  in  getting  up  conditions  of  sale  do  not 
make  themselves  acquainted  with  all  the  facts  with  which  by 
using  reasonable  diligence  they  would  have  become  acquainted, 
they  cannot  be  considered  wholly  free  from  blame.  At  the  same 
time  it  is  to  be  observed  that  the  purchaser  might,  either  himself 
or  by  his  surveyor,  have  looked  at  the  property,  as  people  who  are 
about  to  buy  generally  do ;  and  if  either  of  the  parties  had  gone 
and  looked  at  it,  it  appears  to  me  obvious  from  the  evidence  that 
the  defect  would  have  been  known  to  both  of  them. 

That  being  so,  we  are  of  opinion  that  the  justice  of  this  case  will 
be  met  by  not  giving  any  costs  either  to  the  Plaintiff  or  Defendant, 
except  the  costs  of  one  part  of  the  proceedings,  which  we  think 
ought  to  be  distinguished.  The  Defendant  offered  in  a  very  early 
stage  of  the  proceedings  to  have  a  common  reference  to  Chambers 
as  to  title.  There  was  a  contract  not  disputed,  there  was  no 
question  whatever  between  the  parties  except  as  to  title,  but  the 
Plaintiff  declined  the  offer,  being  desirous  of  obtaining  a  declara- 
tion that  the  Defendant  had  accepted  the  title,  which  declaration 
he  failed  to  obtain.  That  being  so,  we  think  that  the  vendor  ought 
to  pay  the  costs  of  the  first  hearing,  those  costs  having,  as  we 
think,  been  unnecessarily  and  oppressively  occasioned.  And  I 
desire  to  add,  that  in  almost  every  case  it  is  the  duty  of  a  vendor, 
where  there  is  no  question  but  that  of  title  between  him  and  the 
purchaser,  to  avail  himself  of  the  opportunity  of  having  an  imme- 
diate reference  as  to  title,  and  so  saving  the  multiplication  of 
unnecessary  cost?. 

The  order  will  be  to  discharge  the  finding  that  there  was  a  good 

2^2  1 
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U  JJ.  title  made  before  the  heaiiiig;  and  then  direct  that  no  costs  shall 

1S71  be  giren  on  either  side,  except  the  costs  of  the  original  hearing 

TBUAjsmm  before  the  Vice-Chancellor,  which  costs  the  vendor  mnst  pay  to 

Qi^.  ^^  purchaser. 

Solicitors :  Messrs.  Langley  d  Gibbon ;  Messrs.  Norlon^  Bon,  Jt 
Mm. 


L.  Jj.  UPPERTON  a.  NICKOLSON. 

1871 

,.^yw        SpeeiJU  PerfofTnanee — Vendor  and  Purduuer-^CtrndUiom  of  SdU-^Time  of  the 

Apra  19,  20.  Essence  of  the  Contract— Inquiry  as  to  TUle—  Waiver  of  Obfections—Objec- 

■^^  tion  taken  too  late — Costs. 

If  a  vendor  does  not  deliver  the  abstract  of  title  within  the  time  specified 
in  the  conditions  of  sale,  he  cannot  hold  the  purchaser  bound  to  send  in  his 
objections  within  the  time  limited  for  that  purpose,  even  though  it  was  stipu- 
lated in  the  condition  for  sending  in  the  objections  .that  time  in  that  respect 
should  be  of  the  essence  of  the  contract.  In  such  a  case,  the  time  within 
which  objections  will  be  considered  as  waived  will  depend  upon  the  general 
principles  of  the  Court  and  the  conduct  of  the  parties. 

Where  a  decree  is  made  for  specific  performance  of  a  contract  for  sale,  and 
an  inquiry  is  directed  in  general  terms  whether  the  vendor  can  make  a  good 
title,  it  must  be  understood  to  mean  a  good  title  having  regard  to  the  terms 
of  the  contract ;  but  if  the  vendor  wishes  to  prevent  objections  which  have 
been  waived  before  the  suit  from  being  renewed  under  the  inquiry,  that  poiut 
should  be  considered  at  the  hearing,  and  noticed  in  the  decree. 

Curling  v.  Austin  (1)  explained. 

Land  was  described  in  a  contract  for  sale  as  freehold,  but  it  was  shewn  by 
the  abstract  that  it  was  formerly  copyhold,  and  had  been  enfranchised  under 
the  Enfranchisement  Acts.  A  decree  was  afterwards  made  at  the  suit  of 
the  vendor  for  specific  performance,  and  a  general  inquiry  directed  as  to 
title ;  in  the  courae  of  which  the  purchaser  for  the  first  time  objected  that  the 
minerals  were  reserved  to  the  lord  of  the  manor  under  the  Enfranchisement 
Acts: — 

Held,  that  the  objection  was  fatal  to  the  title ;  but  as  the  purchaser  had 
taken  the  objection  so  late  he  was  not  allowed  his  costs. 

Decision  of  the  Master  of  the  Bolls  reversed. 

1  HIS  was  an  appeal  from  an  order  of  the  Master  of  the  Rolls  (2). 

The  bill  was  filed  by  Messrs.  Moheri    Upperton  And  Robert 

Upperlon,  Jun.,  for  the  specific  performance  of  an  agreement 

(1)  2  Dr.  &  Sm.  129.  (2)  Law  Rep.  IQ  Eq,  228. 
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dated  the  4tli  of  May,  1868,  whereby  the  Plaintiffs  agreed  to  sell       L.  JJ. 
and  the  Defendant  to  purchase  a  piece  of  land  situate  in  the        1871 

neighbourhood  of  Brighton,  and  described  in  the  agreement  as  urrMTOM 

freehold.  '  ^^    »• 

mi  .  1     1    r   ,  NiOKOLBON. 

The  agreement  provided  (clause  2)  that  the  vendors  should,  at       

their  own  expense,  within  twenty-one  days  from  the  date  of  the 
agreement,  deliver  to  the  purchaser  or  his  solicitors  an  abstract  of 
title  to  the  premises. 

The  6th  clause  provided  that  the  purchaser  should  send  in 
writing  to  the  vendors  within  twenty-eight  days  of  the  delivery  of 
the  abstract  all  his  objections  and  requisitions  (if  any)  in  respect 
of  the  title,  and  of  all  matters  appearing  on  the  agreement  or  on 
the  abstract ;  and  that  in  this  respect  time  should  be  of  the  essence 
of  the  contract ;  and  that  in  default  of  such  objections  and  requi- 
sitions (if  none)  and  subject  only  to  such  (if  any)  the  purchaser 
should  be  deemed  to  have  accepted  the  title. 

The  property  had  been  conveyed  in  1865  to  Philip  Hedgcock.  By 
an  indenture  of  the  29th  of  December,  1865,  Eedgeock  mortgaged 
the  property  to  C.  C,  P.  Mair  and  others,  and  he  subsequently 
mortgaged  it  to  various  other  persons.  All  these  mortgages,  except 
that  of  Mair  and  others,  were  at  the  date  of  the  agreement  vested 
in  the  Plaintiffs. 

Previously  to  the  agreement,  namely,  on  the  19th  of  March,  1868, 
an  agreement  had  been  signed  by  Hedgcock  by  which  he  agreed 
that  the  Plaintiffs  should  have  **  the  entire  and  absolute  control  of 
the  property,  subject  to  their  security,  as  if  such  property  were 
their  own,  and  that  when  the  said  P.  Hedgeock  had  done  what  was 
necessary  in  the  judgment  of  the  Plaintiffs  to  enable  them  to 
realise  in  his  name  and  transfer  all  the  property,  they  would 
release  him  from  all  his  secured  and  unsecured  debts." 

Under  these  circumstances  the  Plaintiffs  were  practically  the 
absolute  owners  of  the  property,  subject  only  to  the  mortgage  to 
Mair  and  others,  who  were  clients  of  the  Plaintiffs,  and  willing  to 
act  according  to  their  wishes. 

ViThen  negotiations  were  first  entered  into  between  the  Plain- 
tiffs  and  the  Defendant,  the  Defendant  treated  with  the  Plaintiffs 
as  acting  on  behalf  of  Hedgcock  as  the  vendor  of  the  premises,  and  > 
an  agreement  was  d^awa  up  dated  the  28th  of  April,  1868,  between 
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L.  JJ.      Hedgcock  aad  the  Defendant  which  was  nearly  identical  with  that 

1871        subsequently  made  between  the  Plaintiffs  and  the  Defendant 

Uptebton    Sedffeoch,  however,  did  not  execute  this  agreement^  and  the  Plain- 

••         tiffs  accordingly  prepared  the  subsequent  contract  of  the  4th  of 

'  —        May,  1868,  by  which  they  purported  to  sell  to  the  Defendant  as 

mortgagees. 

On  the  28th  of  July,  1868,  more  than  two  months  after  the  date 
of  the  contract,  the  Plaintiffs  delivered  an  abstract  of  title,  which 
was  headed,  "  Abstract  of  the  title  of  Mr.  P.  Hedgcoch  and  his 
mortgagees  to  a  messuage  called  Seafield  House,  &c.,  formerly  copy- 
hold, now  enfranchised."  This  abstract  shewed  the  title  o(  Hedgcoch 
and  of  the  first  mortgagees,  Mair  and  others,  but  did  not  set  out 
the  puisne  mortgages,  nor  shew  any  title  or  interest  in  the  Plain- 
tiffs. The  abstract  disclosed  the  fact  that  the  land  in  question 
was  formerly  copyhold,  and  had  been  enfranchised  under  the  Copy- 
hold Enfranchisement  Acts,  so  that  the  mines  and  minerals  under  the 
soil  remained  the  property  of  the  lord  of  the  manor. 

On  the  19th  of  August,  1868,  the  Defendant  sent  in  his  requisi- 
tions on  the  title.  He  made  no  objection  with  respect  to  the 
minerals,  but  inquired  in  the  9th  requisition,  in  the  usual  form, 
whether  there  were  any  other  incumbrances  affecting  the  premises. 

To  this  the  Plaintiffs  replied :  "  We  will  give  a  satisfactory  reply 
to  the  9th  requisition  before  the  purchase  is  completed." 

On  the  18th  of  September,  1868,  the  Defendant's  solicitor  sent 
a  draft  conveyance  to  the  Plaintiffs  for  their  approval,  accompanied 
by  a  letter  in  which  he  said :  "  Subject  to  the  requisitions  on  title 
being  cleared  up,  I  send  you  draft  conveyance  for  perusal."  In 
this  draft  conveyance  the  first  mortgagees  and  Hedgcock  were  the 
only  conveying  parties. 

On  the  2l8t  of  October,  1868,  the  draft  conveyance  was  returned 
approved.  A  further  abstract  was  subsequently  sent^  shewing 
the  creation  of  the  puisne  mortgages  and  their  transfer  to  the 
Plaintiffs. 

In  the  meantime  disputes  had  arisen  between  the  Plaintiffs  and 
Hedgcock,  in  consequence  of  which  Hedgcock  filed  a  bill  against 
the  Plaintiffs  for  specific  performance  of  the  agreement  of  the  19th 
of  March,  1868 ;  and  ultimately,  on  the  1st  of  February,  1869,  a 
decree  was  made  by  consent  to  the  effect  that  Hedgcock  should 
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execute  a  proper  conveyance,  to  the  Plaintiffs,  of  his  equity  of  re-      L.  JJ. 
demption,  the  Plaintiffs  indemnifying  him  against  the  mortgages        1871 
on  the  property,  and  releasing  all  debts  due  to  them.  Uppbbtov 

Disputes  subsequently  arose  between  the  Plaintiffs  and  the    ^ickolsok 

Defendant,  and  the  Defendant  refused  to  complete  the  purchase.       

Thereupon  this  suit  was  instituted,  and  a  decree  for  specific  per- 
formance was  made,  and  it  was  ordered  that  an  inquiry  be  made 
whether  a  good  title  could  be  made  to  the  property.  The  decree 
contained  no  expressions  limiting  the  inquiry  as  to  title  to  the 
terms  of  the  contract.  Under  the  inquiry  the  Defendant,  for  the 
first  time,  took  the  objection  that  the  property  had  been  sold  as 
freehold,  whereas  it  was,  in  fact,  formerly  copyhold,  and  had  been 
enfranchised  under  the  Copyhold  Enfranchisement  Acts.  The  Chief 
Clerk  referred  the  objection  to  the  Court.  The  Master  of  the  Rolls 
was  of  opinion  that  it  was  too  late  for  the  purchaser  to  take  the 
objection :  and  from  this  decision  the  purchaser  appealed. 

Mr.  Jessel,  Q.C.,  and  Mr.  Bamadffe,  for  the  Appellant: — 

The  decree  having  directed  an  inquiry  as  to  title  in  general 
terms,  the  purchaser  is  at  liberty  to  take  any  objection  to  the  title, 
even  though  it  may  have  been  previously  waived:  Cf/Lrling  v. 
Austin  (1).  The  absence  of  special  directions  in  the  decree  shews 
that  the  Court  did  not  think  the  vendors  entitled  to  them.  But 
in  the  present  case  the  purchaser  had  never  waived  any  objection : 
for  although  by  the  terms  of  the  contract  it  was  stipulated  that  he 
should  send  in  objections  within  twenty-eight  days  after  the  delivery 
of  the  abstract ;  that  was  dependent  upon  the  vendor's  delivering 
the  abstract  in  proper  time,  that  is,  within  twenty-one  days.  This 
was  not  done ;  for,  in  the  first  place,  no  abstract  at  all  was  delivered 
for  nearly  three  months;  and  in  the  second  place,  when  the 
abstract  was  delivered  it  was  imperfect ;  it  was  an  abstract  of  the 
title  of  Hedgeock,  not  of  the  vendors.  Having  broken  their  part  of 
the  contract  as  to  time,  the  vendors  cannot  insist  on  the  purchaser 
keeping  his :  Boberls  v.  Berry  (2) ;  Lesturgeon  v.  Martin  (3) ;  Souihhy 
V.  Hutt  (4) ;  Darfe  Vendors  and  Purchasers  (5). 

(1)  2  Dr.  &  Sm.  129.  (3)  3  My.  &  K.  255. 

(2)  8  D.  M.  &  Q.  284,  291.  (4)  2  My.  &  Cr.  207, 

(5)  4tli  Ed.  p.  282. 
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L.  JJ.  Mr.  SotUhffate,  Q.C.,  and  Mr.  Shebbeare,  for  the  Plaintiffs : — 

J^  The  Master  of  the  Kolls  was  of  opinion  that  the  title  was  not 

UppEBToy  the  real  matter  of  dispute  between  the  parties ;  and,  therefore, 
NicKOLsoy.  when  he  decreed  specific  performance  of  the  contract  he  gave  no 
special  directions  as  to  the  title,  which  is  the  proper  course  where 
the  contract  is  disputed :  Gihbins  v.  North  Eastern  Metropolitan 
Asylum  District  Board  (1) ;  Clive  v.  Beaumont  (2) ;  Barfs  Vendors 
and  Purchasers  (3),  But  whether  the  reference  be  general  or 
special,  it  must  have  relation  to  the  contract  which  is  being 
enforced;  and  if  a  purchaser  is  bound  by  the  contract  not  to 
make  a  particular  objection,  he  cannot  make  it  under  the  re« 
ference. 

In  the  present  case  there  were  two  stipulations  as  to  time — 
one  as  to  the  delivery  of  the  abstract ;  one  as  to  the  delivery  of 
requisitions.  In  the  first,  time  was  not  made  of  the  essence  of 
the  contract ;  in  the  other  it  was.  The  fact,  therefore,  that  the 
time  was  not  kept  in  the  one  case  is  no  reason  why  it  should  not 
be  kept  in  the  other.  A  perfect  abstract  was  delivered  on  the 
28th  of  July,  1868.  It  is  true  that  the  puisne  incumbrances 
were  not  abstracted,  but  that  did  not  make  the  abstract  imper-* 
feet;  the  satisfaction  of  the  incumbrances  was  only  a  question 
of  conveyance.  -  The  vendors  had  the  whole  estate  in  their 
power,  and  that  was  sufficient :  Alexander  v.  Crosbie  (4) ;  Wood  v, 
Machu  (5). 

[They  also  referred  to  VevereU  v.  Lord  Bolton  (6),  Edbson  v, 
Bell(I)j  BlaeMow  v.  Laws  (8),  and  Kerr  v,  Pamon  (9),] 

Mr.  Ramadffe,  in  reply  as  to  costs. 

Sir  W.  M.  James,  L.J. : — 

In  this  case  I  am  of  opinion  that  the  Plaintiffs  have  not  made 
out  a  good  title  under  the  decree.  The  circumstances  are  these : 
The  Plaintiffs  entered  into  a  contract  with  the  Defendant  for  the 

(1)  11  Bcav.  1,  5.  (5)  5  Hare,  158, 

(2)  1  Do  G.  &  Sm.  397.  (6)  18  Ves.  505. 

(3)  4th  Ed.  p.  1023.  (7)  2  Beav.  17.* 

(4)  IJ.  &  Ut.  GCO.  (8)  2  Hare,  4o!       ' 

(0)  2^J  Bcav.  39  J.  '      ' 
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Bale  to  him  of  certain  lands  in  Briffhton,  with  the  ordinary  special      U  JJ. 
stringent  condition,  that  any  objection  to  the  title  should  be  taken       1871 
within  twenty-eight  days  after  the  delivery  of  the  abstract,  and    xJppkrtok 
that  any  objection  not  so  taken  should  be  considered  as  waived ;    ..    *• 

that  time  should  be  of  the  essence  of  the  contract ;  and  that  if 

no  objection  should  be  taken  the  title  should  be  deemed  to  be 
accepted ;  and  if  any  requisitions  should  be  made  the  title  should 
be  deemed  to  be  accepted  subject  to  such  requisitions.  That  was 
the  condition,  there  being  another  condition  on  the  part  of  tho 
Plaintiffs  that  the  abstract  should  be  delivered  within  twenty-one 
days,  but  without  the  special  and  stringent  stipulation  in  it  with 
reference  to  time  being  of  the  essence  of  the  contract.  The  Plain- 
tiffs were  mortgagees,  and  the  contract  was  one  made  by  them  in 
their  character  of  mortgagees.  What  makes  this  case  singular  is, 
that  there  had  been  another  contract  by  the  mortgagor  with  the 
same  Defendant  as  purchaser,  and  it  was  carried  to  the  extent 
that  the  purchaser  had  actually  signed  a  contract  which  was  to  be 
exchanged  for  a  contract  signed  by  the  mortgagor;  but  there 
being  some  difficulty  about  that,  a  contract  by  the  Plaintiffs  as 
mortgagees  was  entered  into — which  is  the  contract  now  in  question 
—substituting  the  mortgagees  for  the  mortgagor  as  the  vendors, 
but  in  all  other  respects  substantially  the  same. 

Now,  no  abstract  was  actually  delivered  at  all  for  a  considerable 
time  after  the  twenty-one  days.  The  contract  was  entered  into  on 
the  4th  of  May,  and  an  abstract  was  delivered  on  the  28th  of  July; 
and  the  abstract  so  delivered  does  not  purport  to  be  an  abstract  of 
the  title  of  the  Plaintiffs  as  mortgagees — does  not  even  contain 
any  trace  of  their  having  any  interest  in  the  property — but  is  an 
abstract  of  the  title  of  the  mortgagor  and  of  certain  of  his  in- 
cumbrancers ;  that  being  obviously  an  abstract  based  upon  and 
with  reference  to  the  original  agreement  which  was  talked  of 
between  the  parties — an  agreement  with  the  mortgagor  as  vendor, 
and  not  with  the  mortgagees.  So  that  there  was  really  no 
delivery  of  an  abstract  of  the  title  of  the  Plaintiffs.  However, 
that  abstract  was  delivered ;  and,  apparently,  treating  it  as  tho 
abstract  of  title  of  the  person  who  was  to  be  the  vendor,  tho 
purchaser  did,  within  twenty-eight  days,  take  certain  objections 
and  make  certain  requisitions  upon  the  title,  and  then  he  sent  in 
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L.  JJ.  a  draft  oonyeyance,  Btill  treating  the  mortgagor  as  the  conveying 
1871  pwty,  and  certain  other  persona — ^but  not  the  Plaintiffs — as  con- 
XTmnmnr  ^^''^^^  ^^^  ^^^  ^^^^  dealing  with  it  as  a  conveyance  to  be  made 
upon  the  title  as  originally  shewn*  A  subsequent  abstract  was 
seuty  still  based  upon  the  same  idea ;  and  in  truth  no  complete 
abstract  of  the  title  of  the  Plaintiffs  as  vendors — the  title  which 
they  now  profess  to  give — was  ever  given  at  all  until  after  the 
suit,  and  until  after  the  decree  was  made ;  because  there  was  no 
abstract  delivered  of  the  agreement  between  the  Plaintiffs  and 
Hedgcook,  no  abstract  of  the  suit  of  Hedgcoch  v.  Upperton^  no 
abstract  of  the  decree  of  the  Ist  of  February,  1869 — ^all  of  which 
were  essential  parts  of  the  title  of  the  Plaintiffs  as  vendors  under 
this  contract.  Therefore  there  was  not  a  complete  and  perfect 
abstract  of  title  delivered  to  the  purchaser  until  alter  the  institu- 
tion of  the  suit,  until  after  the  reference  as  to  title  was  made  at 
the  hearing. 

But  then  the  question  arises,  whether,  upon  the  true  construc- 
tion of  the  condition,  the  twenty-eight  days  has  elapsed,  so  that 
the  estoppel  arises.  I  am  of  opinion  that  that  condition  cannot, 
upon  any  principle  of  construction^  be  held  to  apply  to  this  case. 
I  am  of  opinion  that  there  was  no  day  before  the  title  came  to  be 
inquired  into  in  Chambers  from  which  the  twenty-eight  days  could 
be  reckoned  so  as  to  estop  the  purchaser.  It  has  been  argued 
before  us,  and  the  language  of  Yice-Chancellor  Kinderdey  in  the 
case  of  Curling  v.  Austin  (1)  has  been  relied  upon  as  going  to 
this  extent,  that  where  there  is  an  open  reference  as  to  title  in  the 
decree  the  vendor  is  precluded  from  referring  to  the  conditions  of 
sale,  or  to  the  contract  at  all,  to  shew  that  he  has  made  a  good 
title  according  to  the  conditions.  I  am  of  opinion  that  if  the  Vice- 
Chancellor's  words  bear  that  construction,  it  is  not,  and  ought  not, 
to  be  the  rule  of  the  Court  Whether  there  be  any  waiver  other- 
wise is  a  question  to  be  determined  at  the  hearing ;  but  the  ques- 
tion whether  there  is  a  good  title  appears  to  me  to  mean  whether 
there  is  a  good  title  according  to  the  contract  the  specific  per- 
formance of  which  is  decreed  at  the  hearing,  whether  those  words 
are  in  the  decree  or  not ;  otherwise  in  every  case  every  stipulation 
as  to  evidence,  and  every  stipulation  as  to  the  commencement  of 

(1)  2  Dr.  &  Sm.  129. 
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the  title,  and  matters  of  that  kind,  would  have  to  be  referred  to      L.  JJ. 
specially  in  the  decree.  1871 

I  am  of  opinion,  therefore,  that  in  this  case  it  must  be  considered  urrsBTON 
as  if  it  had  been  a  reference  as  to  title  having  regard  to  the  con- 
tract of  sale.  But  taking  it  to  be  a  reference  as  to  title  ''  having 
regard  to  the  contract  for  sale/'  I  am  still  of  opinion  that  the 
Plaintiffs  have  not,  in  respect  of  the  objection  that  is  now  taken, 
made  out  a  good  title  according  to  those  conditions.  The  Lord 
Chancellor  CoUenham,  referring  not  to  any  particular  case,  but 
to  the  general  practice,  seems  to  have  laid  it  down  as  a  clear  rule 
that,  where  there  are  conditions  of  this  nature,  the  vendor  must 
himself  comply  with  the  stipulation  as  to  time  before  he  can 
hold  the  purchaser  bound  by  a  similar  stipulation.  He  says,  in 
Souihby  Y.  Huit{l):  '^The  abstract  of  title  was  not  delivered 
within  the  twenty-one  days,  so  that  no  question  arises  as  to  the  time 
specified  in  these  conditions  of  sale ;"  and  it  certainly  seems  to  me 
that  it  would  be  a  monstrous  injustice  that  a  man  who  has  him- 
self not  complied  with  the  stipulation  as  to  time  should  by  his  own 
act  alter  the  date  from  which  the  time  is  to  be  calculated  by  the 
other  side.  It  might  happen  that  a  vendor  might  take  a  most  in- 
convenient time  for  delivering  the  abstract — as,  for  instance,  when 
the  purchaser's  advisers  were  abroad  during  the  Long  Vacation.  It 
seems  to  me  reasonable  and  just  that'if  the  vendor  does  not  himself 
comply  with  the  terms  specified,  in  that  case  the  time  for  taking 
the  objections,  and  the  mode  in  which  they  are  to  be  considered  as 
waived,  should  depend  upon  the  general  principles  of  the  C!ourt. 
It  constantly  happens  that  an  objection  is  waived  by  the  conduct 
of  the  parties.  A  purchaser  may  have  gone  on  with  a  knowledge 
of  the  objection,  putting  the  vendor  to .  expense  in  completing  the 
contract,  or  other  circumstances  may  have  happened  which  may 
induce  the  Court  to  say  that  the  purchaser  has  waived  that  objec- 
tion. But  if  the  waiver  is  put  upon  such  equitable  grounds — ^if  it 
is  contended  that  the  conduct  of  the  parties  has  been  such  that  it 
would  be  inequitable  to  insist  upon  the  objection — ^then  it  appears 
to  me  that  the  rule  laid  down  by  Yice-Ghanoellor  Kinderdey  in 
Curling  v.  Auriin  (2)  properly  applies ;  that  is  to  say,  that  under 
a  general  inquiry  as  to  title  the  Court  will  not  enter  into  any  ques- 
(1)  2  Hy.  &  Cr.  211.  (2)  2  Dr.  &  Sm.  129. 
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1871  to  title  which  he  now  raises.    If  the  vendor  had  wished  to  prevent 

UrrERTON  objections  which  had  been  waived  before  the  suit  from  being  renewed, 

-,     *•     ^  he  should  have  guarded  himself  by  insisting  upon  a  special  decree 

PI  iCKOI  SON* 

— —  based  upon  such  waiver.  In  such  a  case,  if  all  objections  have 
been  waived,  except  some  which  are  the  subject  of  special  requisi- 
tions, there  should  be  a  special  decree  that  the  Defendant  has 
accepted  the  title  subject  to  those  requisitions,  and  then  an  in- 
quiry, for  which  there  is  a  precedent  given  in  Seion  on  Decrees  (1), 
whether  a  good  title  can  be  made  as  to  the  subject  of  those 
requisitions. 

That  not  having  been  done  in  this  case,  it  really  resolves  itself 
into  a  question  whether  the  objection  now  taken  is  a  valid  one. 
It  has  not  been  really  questioned  before  us  that,  whatever  may  be 
the  practical  importance  of  the  point,  a  man  who  sells  land  as  free- 
hold does  not  make  a  good  marketable  title,  such  as  the  purchaser 
is  entitled  to  have,  by  producing  a  title  under  an  Enfranchisement 
Act,  which  reserves  to  the  lord  of  the  manor  his  mineral  rights  in 
the  manor.  That  being  so,  I  am  compelled  to  differ  from  the 
Master  of  the  Rolls  in  the  conclusion  be  has  arrived  at;  but,  in 
doing  so,  I  am  of  opinion,  certainly,  that  the  Defendant  is  not 
entitled  to  any  of  the  costs,  even  subsequent  to  the  hearing.  The 
objection,  although  he  was  not  precluded  by  anything  that  has 
occurred  from  taking  it  under  the  reference  as  to  title,  was  one 
which  was  patent  on  the  face  of  the  title  from  the  very  first 
delivery  of  the  first  portion  of  the  abstract.  He  must  have  known, 
and  it  was  well  known  to  his  legal  adviser,  that  the  land  was 
enfranchised  copyhold,  but  it  was  probably  considered  not  of  the 
slightest  consequence  at  that  time ;  and  we  never  should  have 
heard  of  the  objection  if  it  had  not  been  for  other  reasons  which 
made  him  an  unwilling  purchaser.  I  think,  therefore,  that  as  he 
was  made  to  pay  the  costs  of  the  suit  for  specific  performance  up 
to  the  hearing  because  he  had  resisted  the  specific  performance 
altogether,  so  he  is  not  entitled  now  to  have  the  costs  arising  from 
the  defect  of  title,  which  he  must  be  taken  to  have  known  from 
the  very  earliest  time  in  the  investigation  of  the  title.  I  am  of 
opinion,  therefore,  that  the  decree  of  the  Master  of  the  Bolls  must 

,  (I)  3rd  Ed.  p.  593. 
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be  varied  There  must  be  a  declaration  that  the  Plaintiffs  have  L.  j j. 
not  made  out  a  good  title ;  the  deposit  will  be  returned,  but  there  i87l 
will  be  no  costs  on  either  side.  UresOToy 


Sir  G.  Mellish,  L.  J. : — 
I  am  of  the  same  opinion. 

Solicitors  for  the  Plaintiffs :  Messrs.  Palmer,  Palmer,  dt  BdH. 
Solicitors  for  the  Defendant :  Messrs.  Burton,  Yeatea,  dt  Hart. 


«. 

NlGKOLSOX. 


In  re  POCOCK'S  POLICY. 

Vadoms  Annuity  and  Benevdent  Fund — Const mction  of  Ad*^"  Benefit  of 
Children  " — Settlement  on  Child's  Marriage, 

The  Customs  Annuity  and  Benevolent  Fund  was  established  by  an  Act  of 
Parliament  in  the  nature  of  an  insurance  fund  for  the  benefit  of  the  widows, 
children,  and  other  relatives  of  officers  of  the  Customs,  who  were  expected  to 
subscribe  an  annual  sum  towards  it  out  of  their  salaries.  By  the  Act 
directors  were  appointed  with  power  to  frame  rules  for  the  management  of 
the  fund,  and  with  a  discretion  to  admit  persons  other  than  relatives  of  the 
subscribers  as  their  nominees  to  the  benefit  of  the  fund.  It  was  also  enacted 
that  the  interest  of  any  claimant  on  the  fund  should  not  be  assignable  with- 
out the  consent  of  the  directors. 

HuIcs  were  drawn  up  which  provided,  among  other  things,  that  one-third  of 
the  portion  payable  on  the  death  of  a  subscriber  should  be  set  aside  for  his 
widow,  and  that  the  remaining  two-thirds,  or  the  whole,  if  he  left  no  widow, 
"should  be  applied  or  paid  in  any  manner  or  pro2x>rtion  which  he  might 
propose  for  the  benefit  of  his  widow,  children,  or  relatives,  or  his  nominees 
who  should  have  been  duly  admitted  by  the  directors.** 

A  subscriber,  who  was  a  widower  on  the  marriage  of  his  daughter,  ap* 
pointed  his  share  of  the  fund  to  the  trustees  of  her  marriage  settlement,  and 
directed  the  trusts  to  be  for  his  daughter  for  life,  with  remainder  for  her 
husband  for  life,  with  remainder  for  their  issue.  He  afterwards  sent  in  the 
names  of  the  trustees  as  his  nominees  for  admission  by  the  directors ;  but 
neither  they  nor  the  husband  were  formally  admitted.  The  daughter  died  in 
Jier  father's  lifetime,  and  on  the  death  of  the  father  without  having  been 
a<^in  married,  the  directors  paid  his  share  of  the  fund  into  Court  under  the 
TriMtee  Belief  Act,  The  husband  presented  a  Petition  for  payment  of  the 
fund  to  the  trustees  of  the  settlement  :— 

Held,  by  Malins,  V.C.,  that  the  trustees  were  the  proper  persons  to  bo 
admitted  as  nominees,  and  that,  as  the  directors  had  not  objected  to  admit  them, 
they  must  be  held  to  have  been  sufficiently  admitted  for  all  purposes. 

Held,  on  appeal,  by  the  Lords  Justices,  that  the  settlement  on  the  daughter. 


L.JJ. 

1871 
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L.  J  J.  ^  hnfthmd  and  usne,  was  a  valid  appUcatioD  of  the  fund  ^  for  the  benefit  of 

his  daughter  '  within  the  meaning  of  the  rules,  and  that  no  admission  of  the 
trustees  or  the  husband  as  nomineeSi  nor  any  consent  by  the  directors  to  tlic 
Jn  re  settlement,  was  necessary. 

P.)cocEs  Older  of  Maiins,  V.C,  affirmed. 

X  HIS  was  an  appeal  from  a  decision  of  Yice-Chancellor  Maiins. 

Mr.  Pocoek  was  a  subscriber  to  the  Customs  Annuity  and  Benevo* 
lent  Fund,  which  was  established  by  the  56  Geo.  3,  e.  Ixxiii.  (local). 
By  that  Act  a  fund  was  constituted  in  the  nature  of  an  insurance 
fund,  to  which  each  officer  in  the  Customs  is  expected  to  subscribe 
a  certain  sum  annually. 

The  preamble  of  the  Act  recited  that  the  establishment  and 
regulation  of  a  fund  for  the  conditional  benefit  and  relief  of  the 
widows  and  children,  or  other  relatives  of  the  established  officers, 
clerks,  and  other  persons  employed  in  the  department  of  the 
Customs  in  England,  would  be  highly  beneficial. 

The  Act  appointed  a  body  of  directors  for  holding  and  managing 
the  fund,  and  gave  them  power  to  make  rules  for  the  regulation 

of  the  fund. 

■ 

By  the  9th  section  of  the  Act  it  was  provided,  ^  That  the  said 
directors  shall  and  may,  if  they  shall  deem  it  expedient,  admit  any 
person  or  persons  to  be  the  nominee  or  nominees  of  any  subscriber 
to  the  said  fund  who  may  not  be  a  relative  or  relatives  of  the 
said  subscriber ;  and  the  said  nominee  or  nominees  so  admitted  as 
aforesaid  shall  and  are  truly  declared  to  have,  and  thereafter  to 
continue  to  have,  to  all  intents  and  purposes,  the  same  and  the 
like  interest  in  the  said  fund,  and  the  advantages  thereof,  as  if  the 
said  nominee  or  nominees  had  been  a  relative  or  relatives  of  the 
said  subscriber,  under  and  subject  in  every  respect  to  the  rules  and 
regulations  approved  and  ratified  as  aforesaid." 

The  11th  section  was  as  follows :  ^*  And  in  order  to  insure  to  the 
widows  of  the  subscribers,  or  any  other  claimants  on  the  said  fund, 
the  full  benefit  intended  by  this  Act  as  an  alimentary  provision 
for  the  widows  or  other  claimants  entitled  thereto ;  be  it  further 
enacted,  that  no  annuity  or  sum  of  money  payable  to  any  widow 
or  other  claimant  under  any  of  the  provisions  of  this  Act  shall  be 
assignable,  except  with  the  permission  and  approbation  of  the  said 
directors,  or  any  three  or  more  of  them,  or  liable  to  be  afiected 
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by  arrestment,  or  otherwise  attachable  by  any  creditor,  or  be  subject  L.  JJ. 
to  the  JU8  mariti  of  any  husband  with  whom  any  such  widow  or  1871 
other  claimant  may  intermarry,  or  be  subject  in  any  manner  to  inn 
any  debts  or  deeds  or  contract  of  any  such  husband,  but  the  same  ^^" 
shall  be  paid  to  such  widow  or  other  claimant  entitled  thereto,  ""^ 
upon  her  own  receipt  only,  nothwithstanding  such  arrestment, 
attachment,  or  marriage." 

Bules  were  drawn  up  in  accordance  with  the  Act,  regulating 
the  rate  of  subscription  to  be  paid  by  members  and  the  mode  of 
application  of  the  fund. 

Bule  1  was  as  follows :  ^  The  Customs  AnnuUy  and  Benevolent  ^ 

Fund  shall  be  raised  by  subscription  upon  the  principle  of  life 
insurance,  and,  together  with  the  contribution  of  poundage  granted 
by  the  aforesaid  Act,  shall  form  a  fund  for  the  widows,  children,  and 
relatives  and  nominees  of  officers  or  persons  belonging  to  the 
department  of  Customs  in  England,  and  the  admission  by  the 
directors  of  a  nominee  or  nominees  of  subscribers  under  the  said 
Act  shall,  as  to  the  person  of  such  nominee  or  nominees^  take  place 
during  the  lifetime  of  such  subscriber.  And  any  such  admission 
may  from  time  to  time  be  revoked  and  annulled  by  the  subscriber 
at  his  will  and  pleasure,  or  by  the  directors  at  their  discretion, 
where  they  shall  have  just  cause  to  believe  that  such  admission  has 
been  procured  in  fraud  of  the  principle  and  policy  of  the  fund. 
Every  nominee  of  a  subscriber  shall  be  entitled  to  such  proportion 
only  of  his  insurance  in  the  fund  as  shall  be  limited  and  directed 
by  such  subscriber  in  conformity  with  these  regulations." 

Bule  12  provided  *'  that  the  capital  money  forthcoming  at  a 
subscriber's  death  shall,  subject  to  the  following  regulations,  be  appro- 
priated according  to  the  directions  contained  in  his  will  or  codicil, 
or  in  any  instrument  in  writing  signed  by  him  in  the  presence  of  an 
attesting  witness,  and  deposited  with  the  directors  during  his  life, 
or  deposited  within  three  months  after  his  death,  and  which  instru- 
ment may,  at  the  option  of  each  subscriber,  be  made  absolutely 
irrevocable,  or  in  default  of  any  such  directions,  in  manner  herein- 
after provided." 

It  was  provided  by  the  same  rule  ''  that  one-third  part  of  the  said 
capital  money  shall  be  set  aside  as  the  widow^s  portion,  and  shall  be 
appropriated  in  the  creation  of  an  annuity  for  her  benefit,  and  the 
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1S71  directions  of  the  subscriber  under  these  regulations,  and  shall  be 

^^  applied  or  paid  in  any  manner  or  proportion  he  may  think  proper 

^cocr'8  {qy  the  benefit  of  his  widow,  children,  or  relatives,  or  of  his  nominee 

Policy.  '  ^ 

or  nominees  who  shall  have  been  duly  admitted  by  the  directors." 

The  same  rule  also  provided  that,  "  if  there  be  no  widow,  or  if 
the  widow  be  excluded  from  all  benefit  of  the  fund  on  account  of 
misconduct,  the  whole  capital  money  forthcoming  shall  be  subject 
to  the  directions  of  the  subscriber  as  aforesaid.  When  a  subscriber 
shall  not  by  will  or  such  other  instrument  as  aforesaid  have  directed 
the  application  of  the  capital  money  herein  placed  at  his  disposal, 
excepting  as  aforesaid,  the  same  shall  become  the  property  in 
equal  proportions  of  his  child  or  children  living  at  his  death,  and 
of  the  child  or  children  or  other  issue  then  living  of  such  of  his 
children  (if  any)  as  shall  have  died  in  his  lifetime,  such  grand- 
children or  other  issue  nevertheless  to  be  only  entitled  to  the  share 
which  his,  her,  or  their  respective  parent  or  ancestor  would  have 
taken,  if  living,  at  the  death  of  such  subscriber." 

On  the  23rd  of  May,  1860,  Mr.  Pocock,  who  was  then  a  widower, 
made  a  settlement  of  the  whole  of  his  insurance  fund  on  the 
marriage  of  his  daughter,  who  was  a  party  to  the  deed,  with  H,  0. 
Colloid,  whereby  he  appointed  the  two  trustees  of  the  settlement 
nominees  of  his  interest  in  the  fund,  and  declared  the  trusts  to  be 
for  his  daughter  for  life  for  her  separate  use,  and  after  her  death 
for  her  husband  H.  C.  Cohbold  for  his  life,  and  after  the  death  of 
the  survivor,  for  the  children  of  the  marriage,  with  ultimate  trusts 
in  favour  of  the  daughter  absolutely. 

On  the  11th  of  August,  1860,  Mr.  PococJc  executed  an  instru- 
ment in  the  form  prescribed  by  the  rules,  by  which  he  directed 
that  the  fund  should  be  paid  to  the  two  trustees  of  the  settlement. 
This  document  was  forwarded  to  the  directors  by  K  C.  Colhold  on 
the  22nd  of  September,  1860. 

In  reply,  the  secretary  wrote  to  E.  C.  Colloid  a  letter  of  the 
25th  of  September,  which  was  as  follows : — "  We  have  received  the 
directions  of  Mr.  Pocock  forwarded  in  your  letter  of  the  22nd 
instant ;  and  if  the  trusts  of  the  marriage  settlement  provide  that 
the  insurance  of  Mr.  PococJc  should  be  paid  over  to  the  trustees  for 
the  sole  benefit  of  his  daughter,  or  for  the  benefit  of  her  issue,  the 
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directions  in  that  case  would  be  in  strict  conformity  with  the  rules ; 
but  should  the  appointment  go  to  the  payment  of  the  money  over 
to  the  husband  in  the  event  of  the  decease  of  his  wife,  and  if  her 
death  should  happen  before  that  of  her  father,  we  think  a  difficulty 
would  arise,  to  obviate  which  we  would  advise  Mr.  Pocock  to  write 
to  the  directors  to  admit  his  son-in-law,  Mr.  H.  C.  CMold,  his 
nominee  for  the  purpose  of  the  marriage  settlement"  Mr.  PocoeJc, 
however,  took  no  further  step  in  the  matter. 

Mrs.  Cdtbold  died  in  April,  1867,  intestate,  leaving  one  child. 

Mr.  Pocock  died  on  the  24th  of  January,  1870,  without  having 
been  again  married,  and  leaving  an  only  son,  G.  M.  Pocock. 

A  copy  of  the  settlement  was  deposited  with  the  directors  within 
three  months  after  Mr.  Pocock' 8  death.  The  directors  paid  the 
money,  which  now  amounted,  with  bonuses,  to  £5569,  into  Court 
under  the  Trustee  Belief  Ad. 

H.  C.  Cobbold  presented  a  Petition  for  the  payment  of  the  fund 
to  the  trustees  for  the  purposes  of  the  settlement.  0.  M.  Pocock, 
the  son  of  Mr.  Pocock,  opposed  the  Petition,  on  the  ground  that 
the  Petitioner  ought  to  have  been  admitted  by  the  directors,  and 
that,  as  he  had  not  been  so  admitted,  his  life  estate  in  the  fund  was 
void,  and  went  in  equal  moieties  to  the  son  of  Mr.  Pocock  and  the 
child  of  Mrd.  CdHboId. 

The  Yice-Ghancellor  held  that  the  trustees  were  the  proper 
persons  to  be  admitted,  and  that  they  must  be  held  to  have  been 
sufficiently  admitted  for  all  purposes.  He  accordingly  granted 
the  prayer  of  the  Petition  (1).  From  this  decision  C.  M.  Pocock 
appealed. 
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(1)  1871.  Jan.  23. 

Sib  R.  Maliks,  V.C,  after  referriDg 
to  the  Act  of  Parliament  and  the  rules, 
and  to  the  instrument  of  the  11th  of 
August,  1860,  continued : — 

Now  this  document  having  been 
served  on  the  directors,  the  next  ques- 
tion is,  what  is  the  meaning  of  "  ad- 
mission ?**  The  form  of  **  nomination  " 
is  given,  but  no  form  of  "  admission." 
1  take  it,  then,  to  be  perfectly  plain 
that  '*  admitting  "  means  "  not  object- 
ing,** and  that  when  the  directors  have 

Vol.  Vr.  2  N 


a  form  of  nomination  served  upon  them 
they  have  a  veto;  just  as  in  some 
joint  stock  companies  the  directors  have 
a  veto  on  transfers  by  shareholders  of 
their  shares,  llie  law  is  thoroughly 
settled  that  in  such  a  case  directors 
must  allow  the  transfer  unless  they 
shew  it  to  be  obiectionable,  and  their 
power  must  be  exercised  on  reasonable 
grounds  and  witnont  delay.  But  the 
argument  in  this  case  was  attempted  to 
be  carried  to  the  extent  that,  becaiiBo 
the  directors  did  not  give  express  assent 
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Mr.  Peanan,  Q.C.,  and  Mr.  BagAawe  (^ir  Baunddl Palmer,  Q.C., 
with  them),  for  the  AppeUant : — 

The  sabscribers  to  this  fond  haTe  no  property  in  it,  and  can  only 


(lariDg  tbe  lifetime  of  Mr.  Pocnck,  who 
lived  ten  yean  after  tbe  nomiDatioiiy 
objections  may  now  be  raised  on  the 
ground  of  non-performance  of  that  minis- 
terial act    The  directors  hare  only  one 
object,  to  perform  their  duty ;  and  I  beg 
to  tell  the  principal  officer  connected 
with  the  fund,  who  I  am  glad  to  see  in 
Court,  as  my  ruling  on  tbe  subject, 
that  in  all  future  transactions  with  this 
fund  it  is  important  that  those  who 
deal  with  them  should  not  be  betiayed 
into  any  mistake,  or  be  liable  to  have 
an  objection  raised  against  their  nomi- 
nee after  having  been  allowed  to  believe 
that  their  nomination  was  quite  proper. 
It  is  the  imperative  duty  of  the  mana- 
gers, after  receiving  a  notice  of  nomi- 
nation, if  they  intend  to  raise  any 
objection,  to  give  the  earliest  possible 
notice  of  it  in  distinct  terms,  that  it 
may  be  set  right  if  possible.    No  objeo^ 
tion  having  been  raised  in  this  case,  it 
is  dear  that  Mr.  Pocock  had  the  right 
to  nominate  any  one  he  thought  fit 

I  totally  dissent  from  the  argument 
of  Mr.  Pearson,  that  no  person  can  be  a 
nominee  except  one  who  is  to  take 
beneficially.  It  would  be  repugnant  to 
every  principle  of  justice  to  lay  down 
such  a  rule  as  that  Where  a  sub- 
scriber has  children  who  are  infants,  or 
if  adults  incapable  of  taking  care  of 
themselves,  it  is  most  proper  that  he 
should  nominate  trustees  to  hold  on 
their  behalf.  I  am  distinctly  of  opinion 
that,  under  the  12th  rule,  tbe  subscriber 
is  at  liberty  to  nominate  any  stranger 
whatever,  and  all  the  duty  imposed  on 
the  directors  is  to  see  that  the  purpose 
for  which  nomination  is  made  is  not, 
as  the  first  clause  of  the  rule  says, 
such  an  admission  as  ''has  been  pro- 


cured in  fraud  of  the  principle  and 
policy  of  the  fond."  The  principle 
and  polipy  of  the  fund  no  doubt  is  to 
provide  for  the  families  of  the  sub- 
scribers, and  if  a  subscriber  were  to 
make  a  nomination  to  creditors  by  way 
of  security,  it  would  be  competent  for 
them  to  say  that  it  was  a  fraud  upon  the 
principle  and  policy  of  the  fund,  and 
that  they  objected  to  it.  But  even  in 
that  case  it  is  their  duty  to  object 
forthwith,  and  not  to  lie  by  and  raise 
objections  when  the  only  person  who 
can  set  it  right  is  dead.  I  think  that 
the  directors  must  be  taken  to  adimt, 
if  they  do  not  object 

[His  Honour  then  considered  the 
correspondence,  and  held  that  the  di- 
rectors had,  in  fact,  acquiesced  in  the 
admission  of  the  trustees,  and  con- 
tinued : — "] 

1  have  been  referred  to  a  decision 
of  the  Court  of  Exchequer  arising  upon 
the  rights  of  subscribers  to  this  fund. 
I  refer  to  the  case  of  Attomef^Qmeral 
▼.  Botvaea  (cited  in  TOsley'B  Treatise 
on  the  Stamp  Acts^  2nd  Ed.  p.  685), 
which  was  decided  in  1844,  in  which 
a  subscriber  died  after  having  nomi- 
nated his  brother,  and  it  was  sought  to 
make  the  fund  liable  to  l^;acy  duty. 
It  was  argued  that  it  was  property 
derived  through  the  bounty  of  the  sub- 
scriber, and  liable  to  duty  like  other 
property.    But  it  was  decided  that  it 
was  not  liable  to  legacy  duty,  because, 
as  Lord  Cranworth  expressed  it^  **  It  is 
quite  dear  to  me  that  this  is  neither 
personal  estate,  nor  a  fund  over  which 
he  has  anything  else  than  a  limited 
and  special  control.**    I  take,  therefore, 
for  the  purpose  of  my  decision,  the  fund 
to  be  very  much  like  one  over  which  a 
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direct  its  application  strictly  according  to  the  Act  and  the  rules. 
This  was  decided  in  Attomey-Qeneral  v.  Bawsett  (1).  A  snbscriber 
may,  without  the  consent  of  the  directors,  appoint  it,  subject  to 
his  widow's  interest,  to  his  children  or  other  relatives  in  which 
liis  son-in-law  is  not  included.  But  he  cannot  appoint  it  to  any 
one  who  is  not  a  relative  without  such  nominee  being  admitted  by 
the  directors.  It  is  also  clear  that  these  nominees  must  be  persons 
l>eneficially  interested,  and  not  mere  trustees,  otherwise  the  whole 
•objects  of  the  scheme  would  be  defeated,  and  the  directors  would 
lose  all  control  over  the  application  of  the  fund.  In  the  present 
•case  the  trustees  were  never  formally  admitted,  for  no  resolution 
of  the  directors  to  that  effect  has  beqn  proved ;  but  even  if  they 
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particular  person  has  a  special  power 
of  appointment  to  his  children^  or  to 
any  descendant  of  bis  children,  and 
which,  in  default  of  appointment,  goes 
over.  Mr.  Pocock  had  complete  con- 
trol over  this  fund,  except  that  it 
does  not  seem  to  be  admitted  that  he 
could  appoint  it  for  the  benefit  of 
oreditors,  for  nomination  is  equivalent 
to  appointment.  He  has  nominated  or 
appointed  these  two  trustees  to  take 
it,  and  they  cannot  take  for  their  own 
enefit. 
Twocaseshavebeen  commented  upon, 
Thornton  v.  Bright  (2  My.  &  Or.  230) 
and  Fowler  v.  Cohn  (21  Beav.  360), 
which  appear  to  me  to  have  a  most 
material  bearing  upon  this  case.  Those 
oases  decide  that  where  A.  has  a  power 
of  appointing  real  estate  amongst  his 
children,  it  is  perfectly  clear  that  in  a 
Court  of  Law,  if  he  appoints  to  any 
other  persons  than  his  children,  the 
appointment  is  void.  But  in  Thornton 
▼.  Bright,  Lord  Cottenham  decided  that 
where  a  donee  of  a  power  appoints  the 
•estate  to  trustees  in  trust  for  the  objects 
of  the  power,  that,  in  a  Court  of  Equity, 
is  perfectly  valid.  In  Fowler  v.  Cohn 
the  donee  of  a  power  of  appointing  an 
-estate  amongst  his  children  appointed 
trustees,  and  directed  them  to  sell  the 
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estate  and  divide  the  money  amongst 
the  children.  That  the  Master  of  the 
Rolls  held  to  be  valid  in  equity,  though 
it  would  have  been  invalid  at  law. 

This  gentleman,  therefore,  having  the 
power  to  nominate  any  person  he  thought 
fit,  nominates  or  appoints  the  fund  to 
the  trustees  of  his  daughter's  marriage 
settlement,  the  trusts  of  which  were  for 
the  daughter  for  life,  then  for  the  hus- 
band for  life,  and  then  for  the  children. 
If  he  had  appointed,  as  he  might  have 
done,  to  the  daughter,  the  son-in-law, 
and  the  gnmdchildren  themselves,  why 
should  he  not  be  at  liberty,  as  in 
J^iomton  V.  BrigM  and  FowUty.  Cohn^ 
to  appoint  to  trustees  for  them?  He 
has,  in  my  opinion,  made  a  complete 
valid  and  binding  appointment  in 
favour  of  these  trustees,  and  to  them 
the  directors  were  bound  to  pay  the 
fund;  the  son-in-law,  Mr.  CothM^ 
under  the  settlement,  is  within  the 
object  of  the  power.  In  my  opinion, 
the  objection  made  to  his  title  is  wholly 
unsustainable,  and  one  which  has  not  a 
particle  of  principle,  honesty,  or  any- 
thing of  the  sort  in  it,  and  I  am  sorry 
Mr.  Pocock,  the  son,  has  thought  fit  to 
raise  it. 

(1)  Ex.  1844,  cited  in  TMey'9  Trea- 
tise  on  the  Stamp  Acts,  2Dd  Ed.  p.  685. 
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L.  JJ.       had  been,  their  admissioii  would  not  hare  been  sofficient  withont 

1871        the  admission  of  Mr.  CMcld^  who  was  the  person  benefidalljr 

jn  f^       interested. 
^^1^^        It  has  been  attempted  to  snppwt  this  appointment  as  an  appoint- 

ment  to  the  daughter,  and  a  settlemoit  with  her  consent,  npon. 

the  authority  of  Whiie  t.  SL  Barbe  (1)  and  siinilar  cases ;  but  those 
cases  are  based  upon  the  power  of  the  appointee  to  deal  with  the^ 
fund  after  it  has  been  appointed  to  her,  and  do  not  apply  here,, 
as  the  appointee  is  prerented  by  the  roles  from  alienating  urith- 
oat  the  consent  of  the  directors.  We  therefore  contend  that  the- 
appointment  of  a  life  interest  to  the  husband  was  void. 

Mr.  Cotton,  Q-C,  and  Mr.  Cozens-Hardt/y  for  the  Petitioner,  were- 
not  called  on. 

Mr.  GloMSy  Q.C.,  and  Mr.  Lindley,  for  the  directors  of  the  fund^. 
took  no  part  in  the  argument. 

Sib  W.  M.  Jaues,  L  J. : — 

I  am  of  opinion  that  the  order  of  the  Vice-Chancellor  must 
stand,  although  not  exactly  on  the  same  grounds  as  those  on 
which  the  Yice-Chanoellor  has  put  it.    The  view  which  I  take  of 
the  matter  appears  to  me  quite  consistent  with  every  word  of  the^ 
Act  of  Parliament  and  of  the  rules  of  the  society.    It  must  be 
borne  in  mind  that  the  person  who  has  the  right  to  deal  witk 
this  money  is  the  person  who  has  himself  contributed  to  the  for- 
mation of  the  fund.    He  has,  out  of  his  own  annual  income, 
accumulated  in  this  fund  a  certain  amount  of  property  which 
would  be  his  to  dispose  of  in  any  way  he  thought  fit,  except  so- 
far  as  he  is  restrained  from  that  disposition  by  the  words  of  the- 
rules  or  the  plain  intent  and  meaning  of  the  Act  of  Parliament.. 
The  Act  of  Parliament  shews  that  it  was  intended  to  be  a  pro- 
vision for  widows  and  children,  for  relatives,  and  for  the  benefit 
of  persons  who  come  under  neither  class,  but  who  are  persons  to 
be  let  in,  with  the  consent  and  approbation  of  the  directors,  to  an 
interest  in  the  funds. 

But,  then,  it  is  said  that  the  following  clause  in  the  12th  rule- 

(1)  1  V.  &  B.  399^ 
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governs  this  case.    After  dealing  with  the  two-thirds  which  are  to       L.  JJ. 
Jbe  left  to  the  widow,  that  role  provides  that  *^  the  remaining  two-        1871 
thirds  of  such  capital  money  shall  be  subject  to  the  directions  of       7^ 
4;he  subscriber  under  these  regulations,  and  shall  be  applied  or     ^q^'* 

paid  in  any  manner  or  proportion  he  may  think  proper  for  the       

benefit  of  his  widow,  children,  or  relatives,  or  of  his  nominee  or 
nominees  who  shall  have  been  duly  admitted  by  the  directors." 
I  cannot  bring  myself  to  doubt  that  a  father  having  this  fund  to 
Apply  to  the  benefit  of  his  children — there  being  no  words  shewing 
an  intention  to  limit  the  benefit  to  persons  living  at  his  death — 
may  apply  it  for  the  benefit  of  his  child,  although  that  child  might 
Afterwards  die  during  his  life.  That  this  gentleman  has  done ;  he 
has  made  this  provision  honafide  for  his  daughter's  benefit  by  pro- 
-curing  for  her  a  marriage  and  a  marriage  settlement.  It  seems  to  me 
to  be  the  best  way  in  which  he  could  deal  with  it  for  her  benefit,  and 
it  is  a  manner  of  applying  it  for  her  benefit  honestly  adopted  by  him, 
and  in  no  way  inconsistent  with  the  authority  of  the  cases  on  the 
isubject,  of  the  Act  of  Parliament,  or  of  the  rules.  If  it  were  neces- 
sary to  cite  authorities,  it  would  be  suflBcient  to  rely  upon  While  v.  St 
JBarle  (1),  where  the  settlement  was  made  in  exactly  the  same  way 
as  in  this  case,  not  in  the  form  of  an  appointment  and  a  subsequent 
45ettlement,  but  of  an  appointment  and  settlement  on  the  child's  mar- 
riage for  the  benefit  of  herself  and  her  husband  and  issue.  It  is, 
however,  said  that  in  that  view  of  the  case  the  restriction  imposed 
by  the  11th  section  of  the  Act  would  prevent  the  daughter  from 
herself  assigning  the  fund,  and  therefore  the  settlement  would  not 
bind  her.  But  the  appointment  would,  notwithstanding,  be  per- 
fectly good,  and  the  husband  would  take  the  fund  after  his  wile's 
•death  as  her  administrator.  The  settlement  would  be  binding  on 
him,  although,  if  the  daughter  had  survived  her  father,  she  might 
have  said  that  it  did  not  bind  her. 

But  I  do  not  insist  on  that  view  of  the  case,  for  I  am  perfectly 
satisfied  that  it  is  within  those  words,  '*  for  the  benefit  of  the  child 
or  children,"  and  I  do  not  think  we  ought  to  be  too  astute  in  find- 
ing restrictions  which  are  not  expressly  stated  to  prevent  a  man 
dealing  with  a  fund,  which  he  has  accumulated  himself  during  his 
lifetime  out  of  his  own  savings,  for  the  benefit  of  his  own  family. 

(1)  1  V.  &  B.  399. 
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L.  jj.   Sib  Or.  Melush,  L. J. : — 

1^1  I  am  of  the  same  opinion.    It  seems  to  me  that  the  \¥hoIe  object 


Jn  r^       of  the  father  in  dealing  with  the  fund  was  to  do  something:  for  the 
Pooocr'b 
Policy,     benefit  of  his  daughter.     The  settlement  was  made  with  that 

object,  for  it  is  executed  "  in  consideration  of  the  natural  love  and 

affection  he  had  for  his  daughter."    That  being  so,  an  appointment 

is  made  to  the  husband.    I  suppose  that  this  was  part  of  the  mar- 

riage  contract.     He  procured  her  a  husband,  and  he  agreed  to- 

settle  the  money  in  this  way.    The  first  question,  therefore,  is. 

Had  he  power  to  do  that  ?    The  words  of  the  12th  rule  are  these : 

"  And  the  remaining  two-thirds  "  (and  there  being  no  widowj  it  is. 

to  be  read  as  the  whole)  ^*  of  such  capital  money  shall  be  subject 

to  the  directions  of  the  subscriber  under  these  regulations,  and 

shall  be  applied  or  paid  in  any  manner  or  proportion  he  may  think 

proper  for  the  benefit  of  his  \vidow,  children,  or  relatives."    The- 

words  **  applied  or  paid  "  are  a  modification  of  the  words  in  the 

Act,  where  the  fund  is  directed  to  be  "  paid  to  the  widow  or  other 

claimant  entitled  thereto."    Then  is  not  this  an  application  of  the 

money  for  the  benefit  of  this  particular  child  ?    It  appears  to  me- 

that  it  is  so ;  and  it  being  admitted  that  the  settlement  was  sent 

after  the  death  of  the  subscriber  to  the  directors,  I  am  of  opinion 

that  all  was  done  that  was  necessary,  and  that  this  was  a  good 

appointment.    The  appeal  must  be  dismissed  with  costs. 

Solicitors  for  the  Appellant :  Messrs.  Palmer,  Eland,  <St  NetUeship^ 
Solicitors  for  the  Petitioners :  Messrs.  Sharpe,  Parker,  dt  Co, 
Solicitor  for  the  Customs  Fund :  Mr.  J,  Elliott  Fox. 
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Ex  parte  JOINT  STOCK  DISCOUNT  COMPANY. 

In  re  DAUNT. 

BankrujitcTf  Act,  1861,  «.  197— (7reiitor«'  Deed— Proof  of  Dehts, 

The  drawer  of  a  bill  of  exchange  made,  in  186G,  a  deed  of  arrangement 
with  his  creditors,  llie  bill  had  been  indorsed  to  the  B,  Company,  and  by 
the  B,  Company  to  the  2).  Company,  and  then  by  the  D,  Company  to  L,  C, 
L,  C,  proved  against  the  estates  of  the  B,  Company  and  the  2>.  Company,  which 
were  being  wound  up,  and  received  dividends  from  both,  leaving  only  a  small 
sum  due.  The  liquidator  of  the  2).  Company  paid  the  remainder,  took  up 
the  bill,  and  applied  under  the  drawer's  deed  of  arrangement  for  a  dividend 
on  the  whole  amount  of  the  bill : — 

Held  (affirming  the  decision  of  the  County  Court  Judge  of  Liverpool), 
that  according  to  the  true  construction  of  the  Bankruptcy  Act,  18G1,  s.  197, 
creditors  are  not,  for  the  purpose  of  ascertaining  the  dividend  to  which  they 
are  entitled,  to  be  treated  as  having  proved  at  the  time  of  the  registration  of 
the  deed,  but  at  the  time  when  they  go  in  to  make  their  claims  against  the 
estate ;  and  that  the  liquidator,  therefore,  was  not  entitled  to  a  dividend  ou 
the  whole  amount  of  the  bill,  but  only  for  what  the  D,  Company  had  paid 
upon  it. 

1  HIS  was  an  appeal  by  the  Joint  Stock  Diseount  Company,  Limited y 
from  a  decision  of  the  Judge  of  the  County  Court  of  Liverpool, 
ordering  the  inspectors  of  Datmt  &  Co,  to  pay  them  a  dividend 
of  6(2.  in  the  pound  on  £5476  only,  and  not  on  £9166. 

W.  S.  Daunt  traded  under  the  firm  of  Daunt  &  Co.,  and  he 
drew  fiye  bills  of  exchange,  for  sums  amounting  to  £9466,  on  dif- 
ferent persons,  falling  due  respectively  on  the  13th  and  18th  of 
May,  and  the  2nd,  14th,  and  18th  of  June,  1866.  These  bills  were 
indorsed  by  Daunt  to  BamecCs  Banking  Company,  by  whom  they 
were  indorsed  to  the  Joint  Stock  Discount  Company,  and  again,  be- 
fore maturity,  were  indorsed  by  the  Joint  Stock  Discount  Company ^ 
two  of  them  to  the  London  and  County  Bank,  and  the  others  to  the 
Wilts  and  Dorset  Bank,  Overend,  Gumey,  dt  Co.,  and  Oumeys, 
BirJcbeck,  dk  Co.,  respectively. 

On  the  17th  of  March,  1866,  an  order  was  made  for  winding  up 
the  Joint  Stock  Discount  Company;  BameoCs  Banking  Company 
was  also  ordered  to  be  wound  up  some  time  after  the  indorsement 
of  the  bills. 


L.JJ, 

1871 


Feb.  25 : 
Martih  25. 
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L.  jj.  On  the  25th  of  May,  1866,  Daunt  executed  a  deed  of  arrange- 

1871        ment  with  his  creditors,  which  was  registered  under  sect.  192  of 

JSx  parts     ^^®  Bankruptcy  Act,  1861.    This  deed  was  expressed  to  be  made 

Joint  Stock  between  Daufd  of  the  first  part,  certain  inspectors  of  tho  second 
Di6oountCo.  ^  ^ 

In  re  P*^>  ^^^  ^^^  Several  persons,  &c.,  "  who  at  the  date  hereof  are  re- 
^^^^'  spectively  creditors  of  the  said  debtor,  or  who  would  be  entitled  to 
prove  under  an  adjudication  of  bankruptcy  against  the  said  debtor 
on  a  Petition  filed  on  the  day  of  the  date  of  these  presents,"  of  the 
third  part ;  and  it  provided  that  the  estate  should  be  administered 
according  to  the  principles  of  the  then  bankrupt  law,  or  as  near 
thereto  as  circumstances  would  permit,  having  regard  to  the  terms 
of  the  deed ;  and  that  until  such  full  payment  and  satisfaction  as 
thereinafter  mentioned  all  moneys  to  arise  from  the  estate  of  the 
debtor  should  be  applied  in  like  manner  as  under  an  adjudication 
of  bankruptcy  against  the  debtor,  in  paying  such  costs,  rent,  &c., 
as  therein  mentioned,  and  in  paying  such  dividends  upon  the 
several  debts,  claims,  or  demands  of  the  creditors  respectively  as 
would  have  been  and  become  payable  out  of  such  and  so  much  of 
the  said  moneys  as  would  have  been  or  become  applicable  thereto 
according  to  the  law  of  bankruptcy  in  case  the  debtor  had  "  on 
the  day  of  the  date  of  these  presents  been  adjudicated  a  bankrupt," 
until  full  payment  thereof  respectively.  It  was  further  provided, 
that  each  of  the  creditors  respectively,  before  becoming  entitled 
to  receive  any  dividends,  should,  if  reasonably  requested  by  the 
inspectors,  deliver  to  them  a  statement  in  writing,  signed  by  him, 
of  his  debt^  with  all  particulars  necessary  or  usual  in  a  proof  in 
bankruptcy ;  but  that  no  such  statement,  nor  the  execution  of  the 
deed  by  any  creditor,  should  be  conclusive  evidence  of  the  validity 
or  amount  of  his  claim.  It  was  further  provided  that  where  any 
persons  had  received  from  the  debtor  negotiable  instruments  drawn, 
accepted,  or  indorsed  by  him,  which  had  been  negotiated  and  were 
then  in  the  hands  of  third  parties,  then  the  original  holders  and 
the  present  holders,  as  well  as  any  intermediate  indorsers,  might 
be  admitted  to  execute  the  deed ;  but  that  the  ultimate  real  holder 
for  value  should  be  deemed  the  creditor;  and  the  execution  by  the 
other  parties  to  such  negotiable  instruments  should  be  considered 
only  as  evidence  of  their  assent  to  the  ultimate  holder  having  the 
benefit  of  the  deed  with  respect  to  them. 
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At  the  times  of  the  winding-up  order  and  of  Dautifs  arrange-      L.  JJ. 
ment  deed  two  of  the  bills  in  question  were  held  by  the  London       1871 
and  County  Bank,  and  the  others  by  the  WiUs  and  Dorset  Bank,     Ex  parte 
Overendy  Qumey,  &  Co.^  and  Ournej/s,  Birkbeck,  dt  Co,^  respec-  ^^'^  ^^'^ 
lively.    The  holders  proved  against  the  estates  of  the  Joint  Stock       j^  ^ 
Discount  Company f  and  of  Bamed's  Banking  Company,    Dividends      ^J^^' 
were  paid  by  these  estates,  the  Joint  Stock  Discount  Company  pay- 
ing a  considerable  dividend  on  them.    The  acceptors  were,  in  fact, 
insolvent,  though  they  had  not  become  bankrupt,  and  nothing  was 
to  be  looked  for  from  them. 

On  the  25th  of  March,  1869,  there  remained  due  to  the  London 
and  County  Bank  on  their  two  bills  £368,  which,  on  the  8th  of 
June,  1869,  the  official  liquidator  of  the  Joint  Stock  Discount 
Company  paid  to  them,  and  the  two  bills  were  handed  over  to 
him.  Overend,  Gumey,  db  Co,  had  become  holders  of  another 
of  the  bills  besides  the  one  which  they  previously  held.  These 
bills  were  paid  in  full  by  payments  from  the  estate  of  the  Joint 
Stock  Discount  Company  and  the  other  parties  liable,  and  were 
landed  over  to  the  official  liquidator.  In  October,  1869,  the 
Wilis  and  Dorset  Bank  handed  over  their  bill  to  the  official 
liquidator  on  the  understanding  that  he  would  pay  the  balance 
of  £22  which  remained  due  on  it.  In  October,  1869,  the  in- 
tspectors  under  DaunPs  deed  having  made  it  known  that  they 
were  prepared  to  pay  a  dividend  of  6d.  in  the  pound  on  his 
debts,  the  liquidator  of  the  Joint  Stock  Discount  Company  sent 
in  a  claim  for  the  whole  amount  of  the  bills,  viz.,  £9466.  The 
inspectors  replied,  denying  all  liability ;  whereupon  the  liquidator 
of  the  Joint  Stock  Discount  Company^  in  the  name  of  the  company, 
applied  in  bankruptcy  fur  an  order  on  the  inspectors  to  pay  the 
dividend. 

The  Judge  of  the  County  Court  held,  that  the  Joint  Stock  DiB* 
<ount  Company  were  entitled  to  a  dividend  from  Daunfs  estate  in 
respect  of  whatever  they  had  paid  on  the  bills,  whether  by  way  of 
dividend,  or  by  way  of  payment  to  obtain  possession  of  the  bills, 
but  not  in  respect  of  anything  more.  The  amount  of  what  had 
thus  been  paid  was  computed  by  the  Registrar  at  £5276,  the 
remaining  £4190  having  come  out  of  the  estates  of  other  parties 
to  the  bills. 
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L.  JJ.  Mr.  Winslow,  for  the  official  liquidator  of  the  Joint  Stock  BU- 

1871        cowd  Company: — 


Ez parte         The  persons  who  held  the  bills  are  the  creditors:   Ex  parte 

DiBcouNT  Co.  Pelrie  (1).    Sect  197  of  the  Banhruptcy  Act,  1861,  defines  the 

In  re       position  of  Creditors  under  the  deed.    They  are  in  the  same  posi- 

-I—  *      tion  as  if  they  had  proved.    The  London  and  County  Bank,  as 

holders  of  two  of  the  bills  at  the  time,  therefore  had,  in  respect  of 

those  bills,  the  same  rights  as  if  they  had  proved. 

[The  LoBD  Justice  Mellish  : — Do  the  authorities  settle  this 
question:  If  the  holder  proves .  against  the  drawer,  and  then  the 
acceptor  pays  lOs.  in  the  pound,  can  the  holder  receive  dividends 
on  the  whole  amount  ?] 

Byles  on  Bills  (2)  ;  Bankruptcy  Act,  1849,  s.  173 ;  JS»  parte 
Hohnes  (3) ;  Ex  parte  StoTces  (4) ;  Ex  parte  Dovihat  (5). 

Mr.  LitUe^  Q.C.,  and  Mr.  North,  contra : — 

The  frame  of  the  deed  quite  displaces  the  argument  of  the  Appel- 
lant, for  it  contains  a  provision  requiring  creditors  to  establish 
their  debts  to  the  satisfaction  of  the  trustees. 

[The  LoKD  Justice  Mellish  :— If  the  Act  says  that  all  the 
creditors  are  to  be  in  the  position  of  creditors  who  have  proved  in 
bankruptcy,  can  the  deed  alter  that?] 

We  submit  that  it  can.  A  creditor  who  comes  in  under  a  deed 
must  take  the  deed  as  he  finds  it,  and  a  clause  of  this  nature  has 
been  decided  to  bo  a  legal  clause.  The  Act  did  not  intend  to  put 
the  creditors  wholly  in  the  same  position  as  that  of  creditors 
proving  in  bankruptcy.  The  law  of  bankruptcy  cannot  be  in- 
tended wholly  to  apply,  for  the  deed  may  direct  distribution  in  a 
way  quite  different  from  that  in  bankruptcy,  as  in  Walker  v. 
NeviU  (6).  Under  a  deed  the  time  of  sending  in  the  claim  is,  for 
the  purposes  of  dividend,  equivalent  to  proof:  Ex  parte  Petrie; 
In  re  Kebon  (7) ;  Ex  parte  Maxoudoff{8).    The  person  who  pays 

(1)  Law  Rep.  3  Ch.  232.  (5)  4  B.  &  A.  G7. 

(2)  10th  Ed.  p.  455.  (6)  3  H.  &  C.  403. 

(3)  3  Deac.  662.  (7)  Law  Rep.  4  Cb.  125. 

(4)  De  G.  618.  (8)  Ibid.  6  Eq.  582. 
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stands  in  the  shoes  of  a  person  who  has  proved :  Ex  parte  Wild--       L.  jj. 
man  (1)  ;  Ex  parte  Boyal  Bank  ofScoOand  (2)  ;  Ex  parte  Tayler  (3) ;        isw 
but  here  no  one  has  proved.    The  Appellant  comes  in  for  the  first     ^Tpwie 

time  to  prove  on  a  part-paid  bill.  ip^"^  Stock 

*  iT       x-  DisoouhtCo, 

Mr.  WindoWy  in  reply.  Daunt. 

Sir  W.  M.  James,  L.J. : — 

I  think  that,  although  the  circumstances  of  In  re  Kelson  (4)  were 
somewhat  different  from  those  of  the  present  case,  we  are  bound  by 
the  decision  of  Lord  Cairns  as  that  of  a  Court  of  co-ordinate  juris^ 
diction.  To  my  mind,  he  clearly  considered  that  there  was  to  be 
under  these  deeds  something  analogous  to  proof,  and  that  the  time 
at  which  the  claim  was  made  was  to  be  considered  as  the  time  of 
proof.  In  the  analogous  case  under  the  Companies  Act,  if  a  cre- 
ditor has  not  received  any  part  of  his  debt  before  he  goes  in  to 
prove  it,  then  he  proves  for  the  whole  amount  without  deducting 
securities;  if  he  has  received  something  at  the  time  he  sends  in  his 
claim,  then  he  only  proves  for  the  balance  after  deducting  what 
he  has  received.  It  appears  to  me  reasonably  clear  that  the  first 
part  of  this  section  cannot  have  the  extensive  (indeed,  I  may  say, 
the  universal)  operation  which  it  has  been  sought  to  attribute  to 
it ;  for  if  that  be  the  true  construction,  then  the  Legislature  has 
used  about  forty  lines  to  express  that  which  might  have  been 
expressed  in  a  few  words,  to  this  effect :  **  From  and  after  the 
registration  of  every  such  deed  or  instrument  in  manner  aforesaid 
the  debtor  and  creditors  and  trustees,  parties  to  such  deed,  or  who 
have  assented  thereto,  or  are  bound  thereby,  shall,  in  all  matters 
relating  to  the  debtor,  be  in  the  same  position  as  if  the  debtor  had 
been  adjudicated  a  bankrupt,  the  creditor  had  proved,  and  the 
trustees  had  been  appointed  assignees  under  such  bankruptcy." 
That  would  haYe  been  the  short  way  of  expressing  the  intention 
that  matters  should  be  in  the  same  position  in  all  respects  as  if 
the  debtor  had  been  a  bankrupt,  and  the  creditors  had  proved  at 
the  date  of  the  registration  of  the  deed,  and  the  assignees  had 
been  appointed.    It  appears  to  me  that  that  was  not  the  intention 

(1)  1  Atk.  109.  (3)  I  De  G.  &  J.  802. 

(2)  2  K08C,  197.  (4)  Law  Rep.  4  Ch.  12o. 
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L.  JJ.  of  the  Legislature ;  for,  had  it  been,  they  need  not  have  gone  on 
1871  with  the  provision  which  they  make  in  the  subsequent  part  of  that 
ExparU  <^lftUS69  where  they  deal,  as  it  appears  to  me,  expressly  with  the 
Joint  8t(^  distribution  of  the  estate,  and  with  the  respective  and  relative 
In  re  rights  of  the  different  creditors  as  between  themselves :  **  And  the 
^^^^'  existing  or  future  trustees  of  any  such  deed  or  instrument,  and 
the  creditors  under  the  same,  shall,  as  between  themselves  respec- 
tively, and  as  between  themselves  and  the  debtor,  and  against 
third  persons,  have  the  same  powers,  rights,  and  remedies,  with 
respect  to  the  debtor  and  his  estate  and  effects,  and  the  collection 
and  recovery  of  the  same,  as  are  possessed,  or  may  be  used  or 
exercised,  by  assignees  or  creditors  with  respect  to  the  bankrupt, 
or  his  acts,  estate,  and  effects  in  bankruptcy."  Then  there  is  a 
clause  that,  *'  except  where  the  deed  shall  expressly  provide  other- 
wise, the  Court  shall  determine  all  questions  arising  under  the 
deed  according  to  the  law  and  practice  in  bankruptcy  so  far  as 
they  may  be  applicable,  and  shall  have  power  to  make  and  enforce 
all  such  orders  as  it  would  be  authorized  to  do  if  the  debtor  in 
sudi  deed  had  been  adjudged  bankrupt^  and  his  estate  were 
administered  in  bankruptcy .''  That  deals  with  all  questions  as  to 
the  right  of  creditors  to  dividends,  and  the  amounts  for  which 
their  proofs  are  to  be  made.  What,  then,  is  the  meaning  of  the 
*  first  clause?  It  seems  to  me  that,  looking  at  the  context,  it 
means  this  only,  that  the  rights  and  liabilities  of  the  debtor,  cre- 
ditors, and  trustees  connected  with  their  staitm  of  debtor,  creditors, 
and  trustees,  are  to  be  the  same  as  in  bankruptcy,  and  that  it  has 
nothing  to  do  with  the  amount  of  debt,  or  the  time  of  proof,  or 
what  dividends  the  creditors  are  to  receive.  All  things  which 
relate  to  the  status  of  the  parties  having  been  provided  for  by  the 
first  part  of  the  section,  the  second  part,  according  to  my  view, 
provides  for  how  the  estate  is  to  be  dealt  with,  which  it  does  by 
enacting  that  it  shall  be  dealt  with  according  to  th^  rules  of  bank- 
ruptcy, or  as  near  thereto  as  circumstances  will  admit,  or,  in  other 
words,  by  analogy  thereto.  The  analogy  which  appears  to  me  to 
govern  the  case  is,  that  the  time  when  a  man  goes  in  to  make  the 
claim  which  he  can  and  ought  to  be  called  upon  by  the  trustees 
to  make,  is  the  time  at  which  the  amount  for  which  he  is  to  be 
admitted  a  creditor  is  to  be  asceilained.    That  appears  to  me  to 
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be  the  trae  analogy  between  a  trust  deed  and  a  bankruptcy.    I       L.  JJ. 
anil  therefore,  of  opinion  that  the  decision  of  the  County  Court        1871 
Judge  is  right  BU^rU 

JoiKT  Stock 

DiSCOUKT  Co. 

Sib  G.  Mellish,  L  J. :—  ./"  ^ 

'  Daunt. 

I  agree,  as  I  think  that  in  the  case  of  In  re  Edson  (1)  Lord 
Cairns  practically  decided  that  under  a  deed   framed  like  this 
a  creditor  is  not  placed  in  the  same  position  as  if  he  had  proved 
in  bankruptcy  until  he  has  claimed   the  amount  and  proved  it 
to  the  satisfaction  of  the  trustees.     If,  however,  the  case  had 
come  before   me  untouched  by  authority,  I  should  have  been 
disposed  to  hold  the  true  construction  of  the  Act  to  be,  that 
the  Legislature  considered  what  takes  place  before  a  deed  is 
registered  to  be  tantamount  to  proof,  because,  under  the  192nd 
section,  ^'A  majority  in  number  representing  three-fourths  in 
value  of  the  creditors  of  such  debtor  whose  debts  shall  respec- 
tively amount  to  £10  and  upwards,  shall,  before  or  after  the  execu- 
tion thereof  by  the  debtor  "  (that  must  be  before  it  is  registered), 
"  in  writing  assent  to,  or  approve  of,  such  deed  or  instrument" 
Then  the  deed,  after  it  has  been  stamped,  is  to  be  produced  and 
left  at  the  office  of  the  Chief  Registrar  for  the  purpose  of  being 
registered.    Then  the  statute  says,  that  there  is  to  be  an  affidavit 
stating  that  three-fourths  in  value  of  the  creditors  have  assented, 
and  stating  the  amount  in  value  of  the  property  and  credits  of  the 
debtor  comprised  in  such  deed.    If  a  mistake  were  made,  it  would 
be  corrected  when  the  Court  came  to  wind  up  the  estate ;  but, 
jprimd  fadey  the  amount  for  which  a  person  was  permitted  to  exe« 
cute  the  deed  by  the  trustees  is  considered  as  settling  the  amount 
of  his  debt.    That  idea  is  carried  on  also  in  the  5th  clause  of  the 
192nd  section,  which  says :  "  Together  with  such  deed  or  instru- 
ment there  shall  be  delivered  to  the  Chief  Registrar  an  affidavit 
by  the  debtor,  or  some  person  able  to  depose  thereto,  or  a  certifi- 
cate by  the  trustee  or  trustees,  that  a  majority  in  number,  repre- 
senting three-fourths  in  value  of  the  creditors  of  the  debtor  whose 
debts  amount  to  £10  or  upwards,  have  in  writing  assented  to,  or 
approved  of,  such  deed  or  instrument."    Therefore  it  assumes  that 

(1)  Law  Rep.  4  Ch.  125. 
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Dauxt. 


L.  JJ.      the  trustees  of  the  deed  have  discovered,  or  taken  means  to  find 

1871       onty  who  are  the  creditors,  and  have  fonnd  out  the  value  of  their 

Ex  parte     debts,  becauso,  even,  with  the  dissenting  creditors,  they  must 

DiwoxwtS^  certify  that  a  majority  in  number,  representing  three-fourths  in 

In  re       value,  have  assented.    I  should  have  been  disposed  to  think  that 

when  the  197th  section  refers  to  the  creditors  as  having  proved, 

what  it  means  is,  that  the  creditors  are  to  be  treated  as  having 

been  prima  faeie  ascertained,  and  their  debts  proved,  though  not 

ascertained  or  proved  conclusively,  so  as  to  preclude  the  requiring 

further  proof,  or  the  striking  a  man's  name  out  of  the  list  if  he  is 

found  not  to  be  a  creditor,  or  the  correction  of  any  other  mistake 

that  has  been  made.    As,  however.  Lord  Claims  has  decided  the 

contrary,  and  the  Lord  Justice  is  of  opinion  that  that  decision  is 

correct,  the  judgment  in  this  case  will  be  aflSrmed. 

Solicitors :  Messrs.  Lawrance,  PlewB^  dt  Co. ;  W.  W.  Wynne. 


L.JJ. 

1871 

March  10. 


In  r6  LUNDT  GRANITE  COMPANY. 
Ex  parte  BEAYATii. 

Company — Winding-up — Ilent — Distress — Companies  Act,  1862,  $8,  87,  163. 

Where  a  company,  being  equitable  owner  of  a  lease,  continues  after  a 
winding-up  order  in  the  occupation  of  the  leaseholds,  and  leaves  goods  upon 
the  laud,  the  landlord  is  not,  by  sect.  87  or  sect.  163  of  the  Companies  Act, 
1862,  prevented  from  distraining  upon  the  goods  of  the  company  for  rent 
accrued  since  the  winding-»up. 

Orders  of  the  Master  of  the  Bolls  discharged. 

In  August,  1863,  Mr.  jff.  Eeavan  demised  to  Mr.  3fcKefina,  Lundij 
Island  for  seven  or  fourteen  years,  at  the  yearly  rent  of  £700. 
Shortly  afterwards  McKenna  agreed  to  assign  the  lease  to  the  Lundy 
Oraniie  Company,  Limited^  and  the  company  took  possession  of  the 
island,  and  continued  in  possession.  On  the  19th  of  November, 
1868,  an  order  for  winding  up  the  company  was  made.  The 
official  liquidator  did  not  remove  the  goods  of  the  comptmy  from 
the  island,  and  paid  the  rent  to  Mr.  Seavan  up  to  the  24th  of 
June,  1869,  but  apparently  for  McKenna,  and  Mr.  Heavan  seemed 
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not  to  have  recognised  the  company  as  tenants.  Some  negotia- 
tions took  place  between  the  official  liquidator,  MeKenna,  and 
Mr.  Heavan^  and  some  proceedings  in  Chambers  as  to  a  surrender 
of  the  lease,  and  the  grant  of  a  new  lease  to  one  BenihaU,  which, 
however,  had  no  result.  There  was  a  considerable  amount  of  pro- 
perty on  the  island  belonging  to  the  company,  and  the  official 
liquidator  proposed  to  sell  this  and  the  other  property  of  the 
company;  whereupon  Mr.  Seavan,  having  previously  applied  to 
MeKenna  for  the  rent,  distrained  for  the  rent  due  to  the  25th  of 
December,  1870,  McKenna  being  named  in  the  warrant  as  the 
tenant.  The  property  taken  under  the  distress  belonged  to  the 
company,  and  the  Master  of  the  Bolls,  on  the  23rd  of  February, 
1871,  made  an  order  in  the  windiug-up  restraining  Mr.  Heavan 
from  proceeding.  Mr.  Heavan  then  moved  for  leave  to  proceed, 
which  was  refused  by  the  Master  of  the  Bolls  (1). 

(1)  1871.  March  6. 
Lord  RoMttLY,  M.K. : — 
Thia  18  aa  application  by  the  pro- 


L.JJ* 

1871 


prietor  of  Lundy  Jdand  for  leave  to 
issue  a  distress  upon  certain  goods  of 
the  company  which  are  upon  Lundy 
Jdand  for  payment  of  rent  which  is 
admitted  to  be  due  to  him. 

The  property  on  which  the  proprietor 
of  the  island  wishes  to  distrain  belongs 
to  the  company,  but  it  happens  to 
be  on  land  which  is  leased  to  another 
person.  The  company  are  not  carry- 
ing on  business,  or  doing  anything 
which  would  in  any  shape  make  them 
liable  to  pay  rent,  so  that  there  is  no 
debt  due  from  them  to  the  proprietor ; 
but  there  is  property  of  theirs  which 
is  upon  the  land  that  is  demised,  upon 
which  property  the  landlord,  according 
to  the  Ordinary  law  of  England^  unless 
it  is  modified  by  the  statutes  relating 
to  joiut  stock  companies,  is  entitled  to 
distrain.  The  question  in  this  case  is, 
whether  he  is  entitled  to  distrain  upon 
those  goods. 

In  the  first  place,  one  very  important 
distinction  arises  in  this  case.  The 
distress  was  put  in,  or  was  asked  to  be 


In  re 

LUKUT 

GBANiraGo. 

Exports 
Hravan« 


put  in,  which  is  the  same  thing,  sub- 
sequently to  the  winding-up  order. 
Therefore  the  cases  in  which  the  Court 
has  held  that  where  an  execution  Issues, 
or  the  goods  are  taken,  before  the  wind- 
ing-up order  is  made,  the  Court  will 
not  interfere,  do  not  apply. 

Then,  how  is  Mr.  Heavan  affected 
by  the  Act  of  Parliament  ?  There  are 
two  sections  on  the  subject  which 
are  very  plain  and  clear.  The  first  is 
the  163rd  section,  which  is  to  this 
effect :  "  Where  any  company  is  being 
wound  up  by  the  Court,  or  subject  to 
the  supervision  of  the  Court,  any  attach- 
ment, sequestration,  distress,  or  execu- 
tion put  in  force  against  the  estate  or 
effects  of  the  company  after  the  com- 
mencement of  the  winding-up  shall  be 
void  to  all  intents."  Without  raising 
any  question  whether  *' being  wound 
up'*  means  before  the  order  or  not,  it  is 
quite  clear  that  it  applies  after  the  wind- 
ing-up order,  and  this  section  says  dis- 
tinctly that  the  distress  "  shall  be  void 
to  all  intents."  The  result  is,  that  if 
that  section  stood  alone  the  distress 
cannot  be  levied.  It  does  not  say  a 
distress  in  respect  of  any  rent  due,  or 
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]U[r.  Eeavan  appealed  from  both  the  orders, 

Mr.  Boaiburgh,  Q.C.,  and  Mr.  Badcoch,  for  the  Appellant  :— 
Sections  1C3  and  1G4  of  the  Companies  Ad,  1862,  on  which  the 


anything  of  that  description,  but  a  dis- 
tress upon  the  goods  of  the  company. 

But  this  section  is  to  be  taken  in 
conjunction  with  the  87th  section, 
Avhich  is  to  this  effect:  '^When  au 
order  has  been  made  for  winding  up 
a  company  under  this  Act  no  suit, 
action,  or  other  proceeding  shall  be 
proceeded  with  or  commenced  against 
the  company,  except  with  the  leave  of 
the  Court,  and  subject  to  such  terms 
ns  the  Court  may  impose.**  Now,  it  is 
quite  clear  that  a  distress  is  a  proceed- 
ing against  the  goods  of  the  company, 
because,  if  this  section  does  not  apply, 
the  other  section  makes  it  absolutely 
void.  Therefore  the  Court  may  give 
leave,  and  also  impose  such  terms  as  it 
thinks  fit.  I  am  of  opinion  that  the 
Court  has  clear  jurisdiction  to  do  what 
it  thinks  right  in  this  matter.  I  hold 
it  to  be  quite  clear  and  certain,  that, 
assuming  that  the  company  was  the 
lessee  of  the  applicant,  then  the  Court 
would  stop  the  distress,  and  allow  the 
applicant  to  prove  for  the  amount  of 
rent  against  the  company.  That,  in 
fact,  was  done  by  me  in  a  previous 
case.  I  do  not  understand  that  it  has 
been  objected  to,  and  I  believe  that  it 
has  always  been  followed. 

Mr.  Roxburgh,  who  argued  this  case 
with  great  ingenuity  and  ability,  said 
that  it  did  not  apply  to  this  case,  be- 
cause Mr.  ITeavan  was  not  a  creditor  of 
the  company,  and  could  not  prove  at 
all  in  the  winding-up.  Technically, 
that  may  be  correct;  but,  substan- 
tially^ I  do  not  think  it  has  any  weight, 
becaiise  this  applicant  has  a  species  of 
lien,  according  to  the  English  law,  un- 
less taken  away  by  this  statute,  against 


certain  goods  of  the  company,  and  the 
Court  h(is  the  power  of  saying  that  he 
shall  not  levy  a  distress  upon  these 
goods  of  the  company,  or,  if  he  does, 
he  shall  levy  it  upon  such  terms  and 
conditions  as  the  Court  shall  direct. 

I  am  of  opinion  that  the  whole  of 
the  principle  of  this  Act,  and  the  rea- 
son of  these  sections,  was  not  to  prevent 
a  person  from  recovering  his  proper 
debt  against  the  company,  or  his  proper 
claim  against  the  company,  but  to  put 
everybody  who  had  claims  upon  the* 
company  upon  an  equal  footing.  It  so 
happens,  from  the  peculiarity  of  the 
English  law,  that  a  person  can  distrain 
upon  the  goods  of  the  compsny  which 
happen  to  be  upon  the  lands  of  the  lessee, 
though  the  landlord  is,  strictly  speak- 
ing, not  a  creditor  of  the  company. 
Yet  I  am  of  opinion  that  he  is,  for  all 
intents  and  purposes  under  this  Act, 
to  be  treated  as  in  exactly  the  same 
situation — that  he  ought  to  be  put  pari 
passu  with  all  those  persons  who  have 
any  claims  upon  the  company;  that 
he  ought  not  to  have  any  particular  or 
exclusive  preference  or  advantage  by 
reason  of  the  circumstance  that  he  has 
only  incidentally  by  law  a  claim  upon 
the  property  of  the  company  without 
being  a  creditor  of  the  company,  and 
that  he  ought  to  bo  put  in  the  same 
situation  as  if  it  were  the  property  of 
the  company.  Therefore  I  am  of  opinion 
that  the  proper  order  to  make  on  this 
motion  is  to  say  that  the  distress  shall 
not  issue,  but  that  Mr.  Heavan  shall  be 
at  liberty  to  prove  against  the  company,, 
not  as  a  creditor,  but  merely  to  prove  to 
this  amount  against  the  company,  and 
that  he  is  to  be  entitled  to  receive  a 
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Master  of  the  Bolls  went,  apply  only  to  creditors  of  the  company.  L.  JJ. 

If  the  landlord  was  a  creditor  of  the  company  it  would  be  different,  1871 

as  appears  from  sect.  87,  but  he  is  not ;  he  has  nothing  to  do  with  j,^  ^^ 

the  company,  and  is  only  proceeding  to  recover  his  rent.    The  ^  a^'^'^^oq. 

statute  cannot  have  been  intended  to  take  away  the  common  law  Exparu 

rights  of  the  landlord,  and  to  leave  him  without  a  remedy :  In  re  ^'^^^^* 
ExhaU  Coal  Mining  Company  (1);    In  re  Proffress  Assurance 
Company  (2), 

Mr.  Swanston,  Q.C,  and  the  Hon.  E.  BomiUyy  for  the  official 
liquidator : — 

There  hod  been  negotiations  between  Mr.  Heavan  and  the  offi- 
cial liquidator  for  the  surrender  of  the  lease,  and  Mr.  EeoAfan  knew 
that  the  goods  belonged  to  the  company.  There  is  no  case  in 
which  the  Court  has  given  leave  to  a  creditor  where  proceedings 
had  not  been  begun  before  the  winding-up.  The  whole  scope  of 
the  Act  is,  that  creditors  shall  be  put  upon  an  equal  footing,  and 
that  no  one  shall  be  allowed  to  avail  himself  of  any  special  rights. 
This  is  clearly  a  distress  on  the  goods  of  the  company,  and  as  such 
is  void  under  sect.  163 ;  nor  is  it  a  case  where  leave  to  proceed 
ought  to  be  given.  It  makes  no  difference  that  the  company 
is  not  the  lessee,  as  the  goods  belong  to  the  company,  and  are 
protected.  The  Act  could  not  have  intended  to  place  the  company 
in  a  worse  position  as  lessee  than  as  under-lessee.  If  there  had 
been  a  lien  on  the  goods  before  the  winding-up,  of  course  it  must 
h^ve  been  discharged,  but  this  rent  has  accrued  since. 

Bib  W.  M.  James,  L.J.  ;— 

My  opinion  is,  that  the  appeal  in  this  case  is  well  founded,  and 
that  the  orders  of  the  Master  of  the  Bolls  cannot  stand.  Before 
we  consider  the  application  of  the  163rd  section  to  distress  against  a 
lessee,  the  goods  being  on  the  property,  and  liable,  it  may  be 
expedient  to  consider  how  it  would  have  been  if  the  case  had  been 

dividend  pari  passu  with  all  the  ere-  oosts  of  this  application  to  his  proof, 
diton  of  the  company.  I  think,  also,  and  prove  the  whole  against  the  oom- 
having  regard  to  all  the  circumstances      pany. 

of  this  case,  that  h?  ought  to  add  his         (1)  12  W.  R.  727 ;  4  N.  R.  127. 

(2)  Law  Rep.  9  Eq.  370. 
You  VI.  '20  1 


466  GHAKCEBY  AFFEAUEL  [h.  B. 

L.  JJ.       between  the  leflBor  and  the  company,  in  which  case  it  is  settled 

1871        that  the  distresB  issned  against  the  ccMnpany  is  not  made  Yoid  by 

j^'^       sect  163,  but  is,  like  every  other  proceeding,  snbject  to  the  power 

^^^QA.  of  the  Court,  to  deal  with  according  asthe  Court  think  right.    The 

Ex  parte     Coort  has  dealt  with  it  by  putting  the  landlord,  who  has  not  for- 

HgATAg.     fgjted  his  right,  in  the  same  position  as  any  other  creditor,  as  he 

may  go  in  and  prove,  which  appears  to  be  the  result  of  what  has 

been  done  in  this  case. 

But  in  some  cases  between  the  landlord  and  the  company,  if  the 
company  for  its  own  purposes,  and  with  a  view  to  the  realization 
of  the  property  to  better  advantage,  remains  in  possession  of  the 
estate,  which  the  lessor  is  therefore  not  able  to  obtain  possession 
of,  common  sense  and  ordinary  justice  require  the  Court  to  see 
that  the  landlord  receives  the  full  value  of  the  property.  He  must 
have  the  same  rights  as  any  other  creditor,  and  if  the  company 
choose  to  keep  the  estates  for  their  own  purposes,  they  ought  to 
pay  the  full  value  to  the  landlord,  as  they  ought  to  pay  any  other 
|)erson  for  anything  else,  and  the  Court  ought  to  take  care  that  he 
receives  it. 

There  is  nothing  to  shew  that  Mr.  Heavan  has  in  any  way  de- 
prived himself  of  his  right  to  receive  the  full  amount  of  the  rent. 
He  appears  to  have  been  ready  to  make  any  reasonable  arrange- 
ment, and  there  seems  to  be  nothing  to  affect  his  right  to  do 
what  was  best  for  himself. 

That  being  so,  we  must  consider  what  is  the  position  of  a  stranger 
under  the  Act,  the  landlord  having  the  power  of  distress  against 
the  tenant : — [His  Lordship  read  the  163rd  section.]  Now  these 
words  cannot  be  taken  as  meaning  that  the  distress  is  to  be  abso- 
lutely void  to  all  intents,  or  else  the  Court  would  have  no  jurisdic- 
tion to  Allow  the  landlord  to  proceed ;  and,  moreover,  a  distress 
would  be  void  as  against  another  lessee  if  the  goods  of  the  company 
were  left  on  the  land  and  were  taken.  But  it  is  impossible  that  a 
distress  on  land  can  be  void  merely  because  the  company  have 
goods  there. 

In  no  other  part  of  the  Act  is  any  person  dealt  with  except  the 
company,  its  creditors,  and  its  contributories.  The  sole  object  of 
the  Act  was  to  make  an  equitable  provision  in  the  nature  of  a 
bankruptcy  for  the  distribution  of  the  effects  of  the  company 
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amongst  the  persons  entitled,  but  not  to  alter  any  other  rights       L.  JJ. 
which  they  might  acquire  during  the  winding-up.    If  the  oflBcial        1871 
liquidator  chooses  to  leave  goods  in  the  order  and  disposition  of  a       jnte 
bankrupt,  there  is  nothing,  as  far  as  I  can  see,  to  prevent  the  q^^^qq^ 
assignee  from  taking  them ;  and  so  if  he  leaves  goods  in  a  house     Ex  parte 
where  a  landlord  has  a  right  to  distrain,  th,e  oflBcial  liquidator  must        ^^»- 
take  the  consequences.    It  must  be  the  true  meaning  of  the  Act 
to  consider  these  provisions  as  confined  to  proceedings  by  a  cre- 
ditor of  the  company  against  the  goods  of  the  company ;  and  the 
Act  must  be  recul  according  to  the  manifest  intention,  which  could 
not  have  been  that  during  the  many  years  over  which  the  winding- 
up  may  extend  the  Court  should  have  power  to  interfere  with  the 
rights  of  every  one  who  happened  to  have  goods  of  the  company 
in  his  possession.    The  landlord  has  a  right  to  proceed  against  his 
tenant,  and  against  the  goods  of  every  stranger  which  happen  to 
be  upon  the  land,  and  subject  to  distress. 

As  a  general  rule,  I  should  have  no  hesitation  in  granting  leave 
to  a  landlord  to  pursue  his  rights  by  distress  for  rent  accrued 
during  the  time  when  the  oBicial  liquidator  chooses  to  leave  the 
goods  on  the  land; 

Sir  G.  Mellish,  L.  J. : — 

I  agree.  If  the  oflBcial  liquidator,  for  the  convenience  of  the 
winding-up,  does  not  surrender  the  lease,  but  continues  to  keep 
possession  for  the  purpose  of  obtaining  a  better  price  for  the  goods, 
the  landlord  should  not  be  deprived  of  his  right  to  recover  his 
rent. 

It  is  a  question  of  genBral  importance  whether  this  section  re- 
lates only  to  distress  against  the  company,  that  is  to  say,  where 
the  company  is  the  debtor,  or  extends,  as  has  been  contended,  to 
all  cases  of  distress.  The  landlord  is,  by  the  law  of  this  country, 
entitled  to  take  as  a  security  for  his  rent  the  goods  upon  his  land, 
whomsoever  they  belong  to.  Then,  was  it  intended  to  deprive 
the  landlord  of  that  right  if  the  goods  happened  to  belong  to  a 
company  under  liquidation. 

It  would  be  very  extraordinary  if  the  Legislature  had  deprived 
the  landlord  of  that  right  without  clear  and  express  words,  and 

2  0  2  1 
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U  JJ.       withoai  giving  liim  any  compensation.    The  right  to  prove  debts 

1871        is  confined  to  creditors  of  the  company,  and  if  this  section  makes 

jj^  „       this  distress  void,  I  do  not  see  what  power  the  Court  woold  hare  to 

G  ^'^^'^Ca,  ^y  ^^^  ^^^  landlord  has  any  right  to  proTe  for  his  debt.    It 

Kx  paru    vould  be  Yery  extraordinary  if,  during  the  whole  time  of  a  liqui- 

^^^^^^     dation,  the  liquidator  might  make  any  agreement  with  any  insol- 

Tent  tenant,  and  keep  the  goods  on  the  land  without  any  risk. 

The  difficulty  is  not  met  by  saying  that  the  landlord  can  get  leave 

to  proceed  under  sect  87,  for  that  section  is  confined  to  proceedings 

against  the  company : — [His  Lordship  read  the  section].  This  throws 

a  good  deal  of  light  upon  sect  163,  and  when  we  look  at  the  place 

where  sect  163  comes  in,  it  is  seen  clearly  to  deal  with  th3  righls 

of  creditors  under  the  winding-up.    As  to  all  the  words^  except 

the  word  '^  distress,"  there  can  be  no  doubt,  and  I  think  that  they 

all  in  some  way  relate  to  proceedings  by  a  creditor  of  the  company 

against  the  company,  in  which  the  company  would  be  a  Defendant 

It  was  not  the  intention  of  the  Legislature  to  deal  at  all  with  the 

rights  of  a  landlord,  who  may  be  a  total  stranger  to  the  company, 

and  may  not  know  to  whom  the  goods  belong. 

It  was  said  that  Mr.  Heavan  was  a  party  to  the  proceedings 
between  the  company  and  the  proposed  new  lesseCi  but  that  gives 
no  equitable  right  agamst  him. 

We  must  discharge  the  two  orders.  Mr.  Heavan  will  have  his 
costs  below,  and  the  official  liquidator  will  have  his  ont  of  the 
estate. 

Solicitors :  Messrs.  Vizard^  Crowder,  dt  Co. ;  Mr.  B.  Miller^ 


VOL.  VI.]  CHANCERY  APMaLS.  469 


In  re  EMPIRE  ASSURANCE  CORPORATION.  l.  jj. 

LEEKE'S  CASE.  !!!J 


Acceptance  of  Shares — Contributory — Promotion'money — Quattficaium  of 

Director'^Paid'up  Shares, 


MareJi  20. 


L»,  a  director  of  an  old  company,  which  was  agreed  to  be  sold  to  a  pro- 
moter, on  'behalf  of  a  new  company,  wbs  named  in  the  articles  of  the  new  t^ 
company  as  a  director ;  and  fifty  shares,  the  qualification  of  a  director,  were  ^^-/ijy^  ^^^'^^r 
allotted  to  him,  and  registered  in  his  name  as  paid-up  shares.    The  nominal     ^//^/^^ 
value  of  the  shares  was  paid  by  the  promoter,  by  cheques  given  him  on  ac-    ^    ^    ,j. 
count  of  his  promotion-money,  under  an  agreement  between  him  and  some 
of  the  directors  of  the  old  company.    L,  never  attended  the  board  meetings, 
and  was  no  party  to  the  agreement  for  the  payment  of  the  promotion-money ; 
and  he  did  not  sign  any  application  for  or  acceptance  of  the  shares  which 
were  allotted  to  him.     But  be  attended  an  extraordinary  general  meeting  of 
the  company,  in  which  he  spoke  of  himself  as  nominal  chairman,  and 
excused  himself  on  the  score  of  ill-health  from  taking  part  in  the  affairs  of 
the  company.    A  proxy  was  used  on  his  behalf,  which  he  denied  having 
(iigned.    The  company  was  afterwards  wound  up : — 

Hdd  (affirming  the  decision  of  Stuart^  ^-C.)>  that  L,  was  a  contributory 
for  fifty  unpaid  shares. 

X  HIS  was  an  appeal  from  a  decision  of  Tice-'Chancellor  Stuart. 
The  case  is  reported  (1). 

The  question  arose  on  a  summons  taken  out  by  the  personal 
representatives  of  Admiral  Sir  Henry  Leeke,  who  sought  to  have 
his  name  removed  from  the  list  of  eontributories  of  the  Empire 
Assurance  Corporation,  Limited,  in  respect  of  fifty  shares  in  the 
company. 

Admiral  LeeJce  was  originally  a  shareholder  and  director  of  the 
British  Union  Insurance  Company,  whose  registered  office  was  at 
27,  Gresham  Street,  London.  On  the  1st  of  September,  1865,  an 
agreement  was  entered  into  between  F.  J.  Price,  B,  BuUocJc,  and 
C.  E.  Edbart,  three  of  the  directors  of  the  British  Union  Company, 
and  one  W.  Oidley  Lake,  who  was  engaged  in  1;he  formation  of  a 
new  company,  by  which  the  directors  agreed  to  transfer  the  busi- 
ness of  the  British  Union  Company  to  Lake,  on  behalf  of  the  new 
company,  and  Lake  agreed  to  pay  the  shareholders  of  the  Britis/t  "^  * 

(1)  Law  rep.  11  Eq.  100. 
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L.  JJ.       Union  £3000.    The  agreement  contained  a  clause  providing  ''  that 

1871       BQch  of  the  shareholders  of  the  British  Union  Company  as  like  to 

Lbkkk'bOjlbb.  come  in  and  take  shares  in  the  new  company  shall  be  entitled  to 

""■^       do  so,  and  shall  be  credited  with  £1  per  share.  Admiral  Leekey 

F.  J.  Price,  C.  E.  Eobart,  and  B,  Bullock  agreeing  to  join  the  board 

of  the  new  company." 

The  agreement  was  adopted  at  a  meeting  of  the  shareholders  of 
the  British  Union,  on  a  motion  proposed  by  Admiral  Leeke. 

The  new  company  was  registered  under  the  name  of  the 
Empire  Assurance  Corporation,  Limited,  and  immediately  after- 
wards, namely,  on  the  25th  of  October,  1865,  an  extraordinary 
general  meetiug  was  held,  at  which  the  above  agreement  was 
adopted,  and  a  resolution  was  passed,  which  was  subsequently  con- 
firmed, that  the  articles  of  association  should  be  amended,  by 
providing,  among  other  things,  that  a  provisional  agreement^  that 
the  Empire  Corporation  should  pay  George  Bailey  £10,000,  should 
be  confirmed.  It  was  admitted  that  Oeorge  Bailey  was  W,  CUdky 
Lake,  who  stated  that  he  had  assumed  the  name  of  Bailey  in  pur- 
suance of  an  arrangement  with  the  directors,  under  which  he  was 
to  receive  cheques  in  respect  of  the  sum  agreed  to  be  paid  to  him, 
and  he  was  to  pay  up  the  subscribed  capital  of  the  shares  which 
should  be  taken  by  such  of  the  directors  of  the  British  Union 
as  should  become  directors  of  the  Empire,  to  the  amount  of  the 
qualification,  which  was  fifty  shares  of  £10  each. 

On  the  20th  of  November  a  board  meeting  was  held,  at  which 
Admiral  Leeke,  who  was  named  as  a  director  in  the  articles,  but 
was  not  present  at  the  meeting,  was  elected  chairman  of  the 
Corporation,  and  fifty  shares  were  allotted  to  him.  It  was  also 
resolved  that  a  banking  account  should  be  opened,  and  tliat 
cheques  should  be  drawn  for  sums  amounting  to  £7000  in  favour 
of  Bailey. 

The  next  board  meeting  was  held  on  the  12th  of  December. 
Admiral  IJeeke  was  entered  in  the  directors'  attendance-book  as 
present ;  but  he  denied  that  he  had  attended  the  meeting,  although 
he  admitted  that  he  had  been  in  the  room  for  a  few  minutes  at  the 
close  of  the  meeting  about  the  afiairs  of  the  British  Union,  which 
were  conducted  in  the  same  room. 
The  banking  account  was  not  opened  till  June,  1866,  and  in  that 
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month  cheques  were  drawn  in  favour  of  G.  Bailey  to  the  amount  of  L.  JJ. 
£6500,  which  W.  0,  Lake  indorsed  under  the  name  of  Bailey^  and  1871 
repaid  the  money  to  the  Empire  Company's  account,  to  cover  the  lmm's  Cask. 

amount  due  on  the  directors'  shares.     In  this  manner  Admiral        

LeeJce  was  credited  with  £500,  the  full  amount  due  on  his  shares. 

It  was  admitted  that  there  was  no  evidence  of  any  application 
for  shares  ever  having  been  made  by  Admiral  Leeke,  and  he  posi- 
tively denied  ever  having  applied  for  shares,  or  having  agreed  to 
accept  any,  or  having  received  any  certificates,  or  any  notice  that 
the  shares  were  allotted  to  him. 

It  was  not  alleged  that  Admiral  LeeJce  attended  any  other 
meeting  until  the  18th  of  April,  1867,  when  an  extraordinary 
general  meeting  of  the  shareholders  was  held  to  consider  the  pro- 
priety of  winding  up  the  company  voluntarily.  It  appeared  from 
a  shorthand  note  of  the  proceedings  that,  at  the  commencement  of 
the  proceedings.  Admiral  Leeke  asked  leave  to  say  a  few  words,  in 
the  course  of  which  he  said  that  he  might  call  himself  the  nominal 
chairman,  and  apologized,  on  the  ground  of  ill-health,  for  not 
liaving  taken  more  part  in  the  affairs  of  the  company,  and  re- 
quested that  another  gentleman  should  take  the  chair.  In  his 
affidavit,  he  stated  that  his  reasons  for  not  more  distinctly  re- 
pudiating any  connection  with  the  company  was  an  apprehension 
that  such  a  course  might  prove  injurious  to  it;  and  he  denied 
that  he  took  part  in  the  meeting,  or  signed  a  proxy. 

It  appeared,  however,  that,  on  a  scrutiny  being  taken  of  the 
notes,  a  proxy  was  produced  purporting  to  be  signed  by  Admiral 
Leeke, 

On  the  4th  of  May,  1867,  the  company  was  ordered  to  be  wound 
up,  and  Admiral  Leeke'a  name  was  placed  on  the  list  of  contribu- 
tories  for  fifty  shares.    Admiral  Leeke  died  in  1869. 

The  Vice-Ohancellor  refused  the  application  to  remove  Admiral 
Leeke's  name ;  and  his  personal  representatives  appealed  from  this 
decision. 

Mr.  Hardy,  Q.C.,  and  Mr.  De  LongueviUe  Oiffard,  for  the 
Appellants : — 

We  contend,  in  the  first  place)  that  Admiral  Leeke  was  never  a 
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L.  JJ.      shareholder  of  the  Empire  Corporation.    Although  he  was  named 
1871       in  the  articles  of  association  as  a  director,  he  never  acted  as  one, 
Lnu*s  Cabi.  t^ot  did  he  ever  apply  for  or  accept  shares,  nor  was  he  aware  that 
*""*       shares  had  been  allotted  to  him.    And  although  his  presence  at 
the  extraordinary  meeting  of  the  18th  of  April,  1867,  may  have 
fixed  him  as  a  director,  that  would  not  constitute  him  a  share- 
holder.    He  never  applied  for  or  accepted  any  shares,  nor  was  he 
aware  that  any  had  been  allotted  to  him :  Marquis  of  AhereorWs 
Case  (1) ;  TothUVs  Case  (2) ;  Stock  and  Honeys  Case  (3) ;  Curriers 
Case  (4). 

Secondly,  if  Admiral  LeeTce  was  a  shareholder,  it  could  only  be 
as  the  holder  of  paid-up  shares.  The  issuing  of  paid-up  shares 
was  recognised  by  the  Companies  Act,  1862,  s.  25,  as  legal*  The 
shares  were  fully  paid  up  by  Lake  out  of  the  £6000  which  he 
received  as  promotion-money.  It  might  be  true  that  the  arrange- 
ment between  Lake  and  the  directors  was  not  one  of  which  the 
Court  would  approve;  but  it  has  never  been  impeached|  and 
Admiral  Leeke  was  no  party  to  it. 

Mr.  Dickinson,  Q.C.,  and  Mr.  Brooksbank,  for  tlie  official  liqui- 
dator, were  not  called  on. 

Sir  W.  M.  James,  L.J. : — 

• 

I  think  this  is  a  clear  case.  I  do  not  express  any  opinion  Upotl 
the  cases  respecting  paid-up  shares  referred  to  by  the  Vice- 
Chancellor  in  his  judgment,  nor  do  I  wish  to  be  considered  as 
concurring  in  all  that  His  Honour  said  concerning  them. 

The  main  facts  are  clearly  proved.  Admiral  Leeke  was  a  share- 
holder and  director  in  a  company  which  became  merged  in  a  new 
company.  He  was  party  to  an  agreement  by  which  the  share- 
holders in  one  company  wei*e  to  be  entitled  to  shares  in  the  other, 
and  in  which  he  agreed  to  be  a  director  of  the  new  company. 
Fifty  shares  in  the  new  company  were  allotted  to  him  correspond- 
ing to  the  qualification  of  a  director.  He  knew  that  he  was 
appointed  a  director,  he  attended  a  general  meeting  in  the  cha- 
racter of  chairman,  and  apologized  on  the  ground  of  ill-health  for 

(1)  4  D.  P.  &  3.18.  (3)  10  Jiir.  (N.S.)  790. 

(2)  Law  Rep.  1  Ch.  85.  (4)  3  D.  J.  &  S.  367. 
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not  taking  part  in  the  affairs  of  the  company,  and  requested  that       L.  JJ. 
the  deputy-chairman  should  take  the  chair  in  his  place.    It  is        1871 
impossible  to  say,  after  that,  that  he  had  not  assented  to  be  a  lsikk's  Case. 
director ;  and  that  being  so,  he  must  be  taken  to  have  accepted 
the  qualification  of  a  director,  namely,  fifty  shares. 

As  to  the  other  question,  namely,  whether  the  shares  were  paid 
up,  the  transaction  which  was  said  to  have  amounted  to  payment 
was  one  of  the  most  shocking  I  have  ever  met  with  in  these  cases 
of  winding-up.  It  is  a  satisfaction  to  think  that  Admiral  Leeke 
was  no  party  to  this  transaction ;  but  no  person  can  be  allowed  to 
take  a  benefit  from  the  fraud  of  another.  Consequently,  Admiral 
Leeke*8  name  must  lemain  on  the  list  for  fifty  ordinary  shares,  and 
the  appeal  must  be  dismissed  with  costs. 

Sir  G.  Mellish,  L.J. : — 

I  am  of  the  same  opinion.  I  think  the  evidence  plainly  esta* 
blishes  that  Admiral  Leeke  agreed  to  take  fifty  shares  in  the 
company.  He  certainly  knew  of  the  agreement  with  Lake  for  the 
sale  of  the  company,  which  contained  a  statement  that  he  had 
agreed  to  become  a  director  of  the  new  company,  for  he  moved  its 
adoption  by  the  general  meeting  of  the  Briiish  Union,  and  I  think 
he  must  be  taken  to  have  adopted  the  statement  contained  in  that 
agreement.  It  is  said  that  the  agreement  was  ambiguous,  whether 
they  were  to  be  unpaid  or  paid-up  shares ;  but  we  must  take  them 
to  be  such  shares  as  would  form  the  qualification  of  a  director.  It  is 
true  that  he  denies  having  acted  as  a  director ;  but  if  he  did  not, 
his  speech  at  the  meeting  would  have  been  a  complete  acceptance 
of  the  office.  Then  as  to  the  manner  in  which  his  shares  were 
paid  up.  I  think  it  is  quite  clear  that,  being  a  director,  he  could 
not  avail  himself  of  a  payment  made  in  a  transaction  which  the 
directors  had  no  right  to  carry  out. 

Solicitors  for  the  Appellants :  Messrs.  Slieppard  dt  Riley. 
Solicitor  for  the  Official  Liquidator :  Mr.  Pvibrook. 
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Uarthl. 


L.  J.  J.     DOGGETT  V.  EASTERN  COUXTIES  RAILWAY  COMPANY. 

1871 

Praetice'-Iievivor/or  CiM§    33  A  34  Vict.  c.  28, «-  19. 

A  decree  was  made  in  1842,  ordering  the  DefeadanU  to  pay  the  oosto  of 
the  two  PlaintiSs.  Nothing  remained  to  be  done  except  taxation  and  payment 
of  coata.  In  1844  the  aolicitora  of  the  Defendants  gave  to  the  soliciton  of 
the  Plaintafia  an  midertaking  to  pay  the  costs  when  taxed,  incloding  some 
costs  not  payable  under  the  decree.  In  1857  the  PlaintifiEs  died,  and  in  1870 
the  personal  representatiTe  of  the  Plaintiff  who  had  died  first  obtained  an 
order  of  course  to  revive,  the  other  Plaintiff  having  no  personal  representative. 
Vice-chancellor  Stuart  having  refused  to  discharge  this  order : — 

Bdd,  on  appeal,  that  the  undertaking  by  the  Defendants' solicitors  to  pay 
costs  took  away  the  right  to  proceed  against  the  Defendants  for  them ;  and, 
apart  from  this,  that  the  order  had  been  obtained  by  a  person  not  having  an 
interest: 

Held,  further,  that  the  statute  33  &  34  Vict  c.  28,  s.  19,  though  tc- 
trospective  as  to  the  order  for  payment  of  costs,  is  only  prospective  as  to  the 
abatement,  and  docs  not  authorize  a  revivor  for  costs  where  the  death  has 
occurred  before  the  passing  of  the  Act. 

rp 

JL  HIS  was  a  motioD  by  the  company  by  way  of  appeal  from  a 

(lecifiioa  of  Yice-Chancellor  Stuart. 

On  the  22nd  of  December,  1842,  a  decree  was  made  in  the  snit, 
which,  among  other  things,  ordered  the  company  to  pay  the  costs 
of  the  Plaintiffs.  On  the  19th  of  January,  1844,  the  solicitors  of 
the  company  gave  the  Plaintiffs'  solicitors  an  undertaking  to  pay 
the  costs  when  taxed,  the  undertaking  also  including  some  costs 
which  the  decree  did  not  carry.  The  costs  were  neither  taxed  nor 
paid,  but  nothing  else  remained  to  be  done.  On  the  30th  of 
October,  1869,  the  Plaintiffs'  solicitors  obtained  an  appointment  to 
tax  the  costs ;  but  when  it  was  attended  it  was  found  that  both 
the  Plaintiffs  were  dead.  Ann  Doggett  then  obtained  an  order  of 
revivor  by  Petition  of  course,  stating  the  deaths  of  the  Plaintifib 
in  1857,  stating  herself  to  be  the  legal  personal  representative  of 
that  Plaintiff  who  died  firsts  and  shewing  that  there  was  no  legal 
personal  representative  of  the  other.  The  company  moved  to  dis- 
charge this  order,  and  the  application  having  been  refused  by 
Vice-Chancellor  Stuart,  the  present  appeal  was  brought. 

Mr.  Dickinson,  Q.C.,  and  Mr.  Smart,  for  the  appeal  motion : — 
There  are  three  objections  to  this  order :  First.  Legal  personal 
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representatives  of  both  Plaintiffs  ought  to  liave  been  parties:  L.J.J. 

FdUowes  y.  Williamson  (1).    Secondly.  We  say  that  the  Staiute  of  i87l 

LimUatians  bars  the  right  to  revive ;  and  even  if  not,  this  ought  to  be  ^^^^^ 

refused  as  a  stale  demand.    Thirdly.  There  cannot  be  a  revivor  for  p  ^' 

costs  at  all  in  this  case,  the  abatement  having  occurred  long  pribr  Countiss 

to  tlie  passing  of  33  &  34  Vict.  c.  28.    The  provision  in  that  Act,  

sect.  19,  as  to  revivor  for  costs,  is  not  retrospective  as  regards  the 
abatement.  The  change  from  ''shall  have"  to  "shall"  shews 
that  it  was  not  intended  to  be  so. 

Mr.  Bristowey  Q.C.,  and  Mr.  CecU  BusseU^  in  support  of  the 
order : — 

The  Act  is  remedial,  and  is  to  be  construed  liberally.  '*  Shall 
have "  governs  the  whole  clause,  and  makes  it  retrospective : 
Bennett  v.  Lytton  (2).  Under  1  &  2  Vict  c.  110,  time  does  not  run 
till  there  is  a  present  right  to  receive ;  now,  there  was  no  right  to 
receive  till  the  costs  had  been  taxed.  Time  is  not  a  bar  to  the 
right  to  revive  after  decree :  Earl  of  Egremont  v.  Hamilton  (3) ; 
Alsop  V.  Bell  (4).  The  undertaking  gives  a  right  to  revive: 
Tucker  v.  WUkins  (5). 

Sib  W.  M.  James,  L.J. : — 

I  am  of  opinion  that  the  application  for  this  order  of  revivor 
was  a  very  ingenious  and  very  bold  experiment,  but  that  it  cannot 
succeed.  The  decree  made  in  1842  directed  certain  accounts  to 
be  taken,  certain  inquiries  to  be  made,  and  certain  costs  to  be 
taxed  and  paid.  In  1844  the  parties  were  minded  to  dispense 
with  any  further  assistance  from  the  Court,  the  demands  of  the 
Plaintiffs  were  submitted  to,  so  that  nothing  further  remained  to  be 
done;  and  as  the  costs  were  practically  due  to  the  Plaintiffs' 
solicitors,  a  direct  undertaking  for  payment  was  given  to  the 
Plaintifiis'  solicitors  by  the  solicitors  of  the  railway  company,  thus 
giving  those  solicitors  a  direct  claim  for  the  costs.  That  being 
so,  the  undertaking,  instead  of  being  favourable  to  the  claim  to 
revive,  is  fatal  to  it,  for  it  was  in  substitution  for  the  order,  and 
included  costs  not  included  in  the  order.    The  suit  having  thus 

(1)  11  Ves.  306.  (3)  1  B.  &  B.  631. 

(2)  2  J.  &  H.  155, 158  (4)  24  Beav.  451. 

(5)  7  Sim.  349. 


476  CitAKCEKT  APPfiALU  [L.  S. 

Lu  J.  J.      beem  terminated,  one  of  the  Pkintiflk  dies  in  Jane,  1857,  the  other 
1171        later  in  the  aame  year;  and  then  in  1870  this  attempt  is  made  to 
rerire  the  soit,  which  iras  for  all  purposes  ended  in  1844,  and  to 
eoforoe  an  order  which  had  been  abandoned.    I  am  further  of 


CocamBi  opinion  that  this  order  to  retire  has  been  obtained  by  a  person 
^^  '  who,  aoooiding  to  the  forms  of  the  Courts  has  no  interest ;  and^ 
mofeover,  after  soch  a  lapse  of  time,  it  appears  to  be  in  the  dis- 
cretion of  the  C)nrt  whether  reYivor  will  in  any  case  be  allowed ; 
and,  as  a  matter  of  discretion,  I  certainly  should  not  allow  it  here. 
This  being  so,  it  is  not  necessary  that  I  should  give  any  opinion 
on  the  constroction  of  the  statnte,  bnt  it  is  better  that  I  should 
not  avoid  doing  so.  I  am  of  opinion  that  the  enactment  does  not 
bear  the  construction  which  has  been  pressed  upon  me,  and  does 
not  authorize  reyi  vor  for  costs  in  the  case  of  a  death  occurring  before 
the  passing  of  the  Act.  The  grammatical  constonction  of  the 
words  is  pretty  plain,  and  agrees  with  the  general  rule  that  a 
statute  prima  facte  does  not  make  a  person  liable  for  a  debt  which 
has  ceased  to  exist  before  the  Act  passes.  Thus,  if  a  statute  were 
passed  to  extend  the  period  of  limitation  as  to  simple  contract 
debts  from  six  to  a  greater  number  of  years,  it  would  require  strong 
words  to  hare  the  effect  of  reviving  the  right  of  action  for  a  debt 
which  had  been  barred  by  the  existing  statute  before  the  Act  passed. 
In  the  present  case,  there  being  no  right  io  revive  when  the  Act 
passed,  it  would  be  a  strong  thing  to  let  a  personal  representative 
revive  under  it  after  such  a  lapse  of  time.  But  it  is  not  necessary 
to  resort  to  the  general  rule.  If  the  Legislature  had  intended  the 
section  to  apply  where  death  had  already  taken  place,  it  would 
have  said, ''  Whenever  any  decree  or  order  shall  liave  been  made 
for  payment  of  costs  in  any  suit,  and  such  suit  shall  afterwards 
"have  become  abated/'  not "  shall  afterwards  become  abated/'  The 
language  used  shews  clearly  to  my  mind  that  the  enactment  was  in- 
tended to  be  retrospective  as  to  the  order,  but  only  prospective  as  to 
the  abatements  Tbis  makes  the  operation  of  the  section  reasonable. 
It  would  be  monstrous  if  the  Act  were  held  to  make  persons  liable 
to  a  demand  from  which  they  had  been  set  free  more  than  twenty 
years  before.    The  order  of  revivor,  therefore,  must  be  discharged. 

Solicitors:  Mr.  W.  II,  SJiato  ;  Mcssr?.  Wood  cfr  Hare. 
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CREDIT  FONCIER  AND  MOBILIER  OF  ENGLAND  UJJ. 

V.  LORD  SONDES.  i87i 


I 


Pradke^BUl^^cheduh,  ^(^rch  18. 

Leave  given  to  file  a  bill  of  complaint,  with  a  schedule  containing  copies  of 
pleadings  referred  to  in  the  bill, 

JUB.  WALLEB  applied  for  leave  to  file  a  bill,  with  a  schedule 
annexed  to  it.  He  stated  that  the  object  of  the  suit  was  to  set 
aside  the  award  of  Lords  Salisbury  and  Cairns^  the  arbitrators  ap- 
pointed by  the  London^  Chatham,  and  Dover  Bailtuay  {Arhiiration) 
Act,  and  that  it  was  considered  necessary  to  set  out  in  extenso  a  bill 
which  had  been  previously  filed  by  the  present  Plaintiffs  t^ainst 
the  London,  Chatham,  and  Dover  Bailway  Company  and  others,  and 
also  the  answers  to  a  cross  bill.  The  Plaintiffs,  he  stated,  had 
in  their  possession  many  printed  copies  of  these  earlier  pleadings, 
and  great  expense  would  be  saved  if  they  were  allowed  to  be 
annexed  by  way  of  schedule,  so  that  it  would  only  be  necessary  to 
refer  to  them  briefly  in  the  bill.  The  Clerk  of  Records  and  Writs 
had  refused  to  file  the  bill  in  this  form  without  the  sanction  of  the 
Court,  which  Vice-Chancellor  Stuart  had  declined  to  give.  The 
case  of  the  Governors  of  the  Qrey  Coat  Hospital  v.  Westminster 
Improvement  Commissioners  (1)  was  referred  to. 

Sib  W.  M.  James,  L.J. : — 

It  is  evident  that  considerable  expense  will  be  saved  by  the 
course  proposed,  and  I  think  you  may  have  leave  to  file  a  bill  in 
the  form  proposed,  but  copies  of  all  the  scheduled  documents  must 
be  served  along  with  the  bill. 

Sib  G.  Mellish,  L.J.,  concurred. 
Solicitor :  Mr.  F  Heritage, 

(1)  2DoG.  <&J.  Cl. 
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L.JJ. 

1871  RICHARDSON  v.  YOUNGE. 


March  15, 16.  Statute  of  LimitatianH  (3  <fe  4  WUl.  4,  c.  27),  «.  28 — Morigafftvs — Acknowledgmeni 
"""^  — Joint  Mortgagees — Trustees — Bedeniption, 

Held  (affirming  the  decree  of  Malins,  Y.Oi  that  an  acknowledgment  of  the 
title  of  a  mortgagor  given  by  one  only  of  two  joint  mortgageen,  who,  on 
the  face  of  the  mortgage  deed,  were  shewn  to  advance  the  money  on  a  joint 
account  as  trustees,  did  not  keep  alive  the  right  of  redemption  either  as 
against  the  whole  property  or  against  a  moiety  of  it,  but  was  wholly 
inoi^erative. 

IHIS  was  an  appeal  by  the  Plaintiff  from  a  decree  of  Vice- 
Chancellor  MaUns^  dismissing  his  bill. 

The  Plaintiff  mortgaged  certain  property  in  1834,  and  in  1843  the 
mortgage  was  transferred  to  the  Defendants  Totmffe  and  Wilson  by  a 
deed,  to  which  the  Plaintiff  was  a  party,  and  in  which  the  Defendants 
were  described  as  trustees,  and  the  money  stated  to  be  advanced 
by  them  on  a  joint  account.  Ever  since  1845  the  Defendants  had 
been  in  possession  of  the  property.  The  present  bill  was  filed  in 
1867,  on  the  strength  of  two  letters,  which  the  Defendant  Wilson 
had  written  to  the  Plaintiff  in  1854,  and  on  which  the  Plaintiff 
relied  as  an  admission  of  his  right  k>  redeem.  It  was  contended 
in  the  Court  below  that  they  were  insufficient  in  substance,  and, 
moreover,  that  an  acknowledgment  by  one  of  the  two  mortgagees 
would  not  take  the  case  out  of  the  Statute  of  Limitations.  Vice- 
chancellor  Malins  was  in  favour  of  the  Defendants  on  the  latter 
ground,  and  dismissed  the  bill  (1). 

Mr.  Glasse,  Q.C.,  and  Mr.  Freeman,  for  the  Appellant : — 

■ 

The  acknowledgments  are  clearly  good  in  form.  The  acknow- 
ledgment by  one  of  two  joint  mortgagees  must,  we  submit,  be 
treated  as  the  act  of  both,  as  the  entry  of  one  joint  tenant  will 
revest  the  estate  of  both  (2).  Suppose  the  other  mortgagee  were 
dead,  how  could  Wilson,  who  gave  the  acknowledgment,  resist 
redemption?    There  must  be  a  right  to  redeem  as  against  him; 

(1)  Law  Rep.  10  Eq.  275.  (2)  2  Crui.  Dig.  4th  Ed.  p.  377. 
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and,  at  all  events,  under  the  provisions  of  3  &  4  Will.  4,  c,  27,  s.  28,       L.  JJ. 
as  to  several  mortgagees,  the  Plaintiff  can  redeem  a  moiety ;  but,        1871 
we  submit,  it  is  a  better  construction  to  hold  that  those  provisions  EiaaABMOK 
apply  only  to  mortgagees  with  distinct  interests,  and  that  the     yotoob. 
case  of  joint  mortgagees  is  governed  by  the  principles  applicable        "^^ 
to  joint  tenants  at  common  law,  and  grounded  on  their  unity  of 
title. 

[They  referred  to  Bobimon  v.  Hofman  (1),  ChanneU  v.  Bitch" 
hmn  (2),  and  Fordham  v.  WaUis  (3).] 

Mr.  Cotton,  Q.C,,  and  Mr.  G.  Walker,  for  the  Eespondents : — 

Taking  the  first  part  of  sect.  28,  which  provides  for  acknowledg- 
ment by  the  ''mortgagee,"  it  is  clear  that  the  acknowledgment 
must  be  by  all,  for  they  together  make  the  "  mortgagee.'*  The 
latter  provisions  as  to  several  mortgagees,  according  to  their  true 
construction,  apply,  as  we  submit,  only  to  cases  where  the  mort- 
gagees have  distinct  interests,  and  not  to  the  case  of  trustees  whose 
legal  estate  in  the  land  is  joint,  and  whose  interest  in  the  money 
is  for  all  purposes,  both  at  law  and  in  equity,  joint.  One  mort- 
gagee cannot  bind  the  other  as  agent,  for  signature  by  an  agent  is 
not  enough. 

[They  referred  to  Eyde  v.  Johnson  (4)  and  Way  v.  Bassett  (5).] 

Mr.  Qlasse,  in  reply. 

Sir  G.  Mellish,  L.  J. : — 

This  is  a  suit  for  the  redemption  of  mortgaged  property.  The 
defence  set  up  is,  that  the  two  mortgagees  have  been  in  possession 
of  the  estate  for  more  than  twenty  years,  and  that  therefore,  under 
3  &  4  Will.  4,  c.  27,  s.  28,  the  mortgagor  cannot  maintain  the  suit. 
To  this  it  is  replied  that  Wilson^  one  of  the  mortgagees,  has  within 
twenty  years  given  an  acknowledgment  in  writing  of  the  Plaintiff  s 
title ;  and  it  has  been  admitted  before  us  that  the  letters  he  wrote 
are  such  as  to  amount  to  what,  if  he  had  been  the  sole  mortgagee, 
would  have  been  a  sufficient  acknowledgment.    The  question,  then, 

(1)  4  Bing.  562  .  (3)  10  Hare,  217. 

(2)  5  M.  &  W.  494.  (4)  3  Scott,  289. 

(5)  5  Hare,  55. 
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L.  J  J.  is  what,  under  eect  28,  is  the  effect  of  an  acknowledgment  in 
1871  writing  by  one  of  two  mortgagees,  who  appear  to  be  trustees  on 
BioHABDfiON  ^^^  ^^'^  ^^  ^®  ^^^  under  which  they  claim.  Three  views  were 
YoraaR.  suggested,  first,  that  an  acknowledgment  by  one  of  the  two  will 
—  bind  both  ;  secondly,  that  it  will  bind  one-half  of  the  property,  and 
enable  the  Plaintiff  to  redeem  one^half  on  payment  of  one-half  of 
what  is  due ;  and  thirdly,  which  is  the  view  adopted  by  the  Vice- 
Chancellor,  that  the  acknowledgment  by  one  of  the  two  has  no 
effect.  If  the  attention  of  the  framers  of  the  Act  had  been  called 
to  this  point,  I  think  that  they  would  either  have  provided  that  an 
acknowledgment  by  one  should  bind  both,  which  would  have  been 
very  reasonable,  or  that  an  acknowledgment  by  both  should  be 
necessary,  and  an  acknowledgment  by  one  wholly  ineffectual ;  but 
I  do  not  think  that  the  Legislature  would  ever  have  enacted  that 
an  acknowledgment  by  one  should  be  effectual  as  to  one  moiety. 
That  would  not  be  reasonable  or  convenient,  and  unless  the  lan- 
guage of  the  Act  is  clear  to  that  effect,  we  ought  not  so  to  construe 
it.  As  regards  the  contention  that  the  right  to  redeem  the  whole 
estate  is  subsisting,  I  think  that,  though  it  would  be  very  reason- 
able to  say  that  an  acknowledgment  in  writing  by  one  of  two  joint 
mortgagees  of  the  mortgagor's  right  to  redeem  should  bind  both, 
it  is  impossible  so  to  construe  the  words.  The  first  provision  as  to 
acknowledgment,  which  only  refers  to  an  acknowledgment  by  '^  the 
mortgagee,"  would,  if  it  stood  alone,  require  an  acknowledgment 
by  all  the  mortgagees  where  there  were  more  than  one,  it  being 
provided  by  the  Act  that  the  singular  number  shall  extend  and  be 
applied  to  several  persons  and  things.  The  distinction,  moreover, 
is  drawn  between  the  mortgagors  and  their  agents,  which  shews 
that  the  question  of  agency  was  called  to  the  attention  of  the 
Legislature,  but  there  is  no  provision  as  to  signature  by  an  agent 
for  the  mortgagee.  A  signature,  therefore,  by  one  of  several 
mortgagees,  as  agent  for  the  others,  would  be  ineffectual,  and  it 
appears  impossible  to  hold  that  the  acknowledgment  of  one  binds 
all  the  others. 

Then,  is  the  acknowledgment  effectual  as  to  a  share?  The 
section  says  :  "  Where  there  shall  be  more  than  one  mortgagee  or 
more  than  one  person  claiming  the  estate  or  interest  of  the  mort- 
gagee or  mortgagees,  such  acknowledgment,  signed  by  one  or  more 
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of  such  mortgagees  or  persons,  shall  be  efiectual  only  as  against  the      U  JJ. 
party  or  parties  signing  as  aforesaid,  and  the  person  or  personis       1871 
claiming  any  part  of  the  mortgage-money  or  land  or  rent,  by  bicbardsov 
from  or  ander  him  or  them."    Now,  these  latter  words  appear  only     y  *  a. 
to  apply  to  the  case  of  a  person  having  a  several  interest,  and  not       *— - 
to  the  case  of  joint  tenants ;  for  if  a  joint  tenant  dies,  there  is  no 
transmission  of  interest,  and  no  person  claims  anything  under  him. 
Again,  the  section  proceeds  to  say  that  the  acknowledgment  shall 
be  effectual  against  *'  any  person  or  persons  entitled  to  any  estate 
or  estates,  interest  or  interests,  to  take  effect  after,  or  in  defeasance 
of,  his  or  their  estate  or  estates,  interest  or  interests,  and  shall  not 
operate  to  give  to  the  mortgagor  or  mortgagors  a  right  to  redeem 
the  mortgage  as  against  the  person  or  persons  entitled  to  any  other 
undivided  or  divided  part  of  the  money,  or  land,  or  rent."    The 
acknowledgment^  therefore,  is  not  to  affect  the  interest  of  other 
mortgagees.    Again,  the  section  proceeds:  *'And  where  such  of 
the  mortgagees  or  persons  aforesaid  as  shall  have  given  such 
acknowledgment  shall  be  entitled  to  a  divided  part  of  the  land 
or  rent  comprised  in  the  mortgage,  or  some  estate  or  interest 
therein,  and  not  to  any  ascertained  part  of  the  mortgage-money/' 
which  shews  that  the  Legislature  thought  that  the  case  already 
provided  for  was  the  case  where  the  person  giving  the  acknow- 
ledgment had  some  ascertained  share  in  the  mortgage-money  ; 
and  that  if  the  money  had  not  been  divided,  but  the  land  had,  it 
was  reasonable  that,  if  a  person  holding  a  portion  of  the  land  gave 
an  acknowledgment,  he  should  be  liable  to  be  redeemed  as  to  that 
portion.    It  appears  to  me,  therefore,  to  be  the  best  construction 
of  this  involved  and  difScult  section  to  hold  that  the  provisions  as 
to  acknowledgment  by  some  of  several  mortgagees  apply  only 
where  they  have  separate  interests  either  in  the  money  or  the  land. 
In  the  present  case,  I  do  not  think  that  Mr.  Wilson  had  any 
separate  interest  either  in  the  money  or  the  land.     He  was  simply 
joint  tenant  with  his  co-trustee  of  the  land,  and  jointly  entitled 
with  him  to  the  mortgage-money.     Had  the  mortgagees  not  been 
trustees,  the  case  would  have  stood  very  difierently,  for  they  must 
almost  of  necessity  have  been  entitled  to  some  distinct  interests  in 
the  mortgage-money;   and  if  they  had  been  partners,  difficult 
questions  might  have  arisen;  but  in  the  present  case,  which  is 
Vol.  VI.  2  P  I 
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Jj.  JJ.      simply  that  of  trosteesy  I  agree  with  the  conclusioii  of  the  Vice- 
1871       Chancellor. 


BlOHAllDSOK 

.YoOTTSE.     SiE  W.  M.  James,  L.J. : — 

I  am  of  the  same  opinion.  Our  decision  is  confined  to  the  case 
of  mortgagees  who  are  trustees,  and  are  shewn  to  be  such  on  the 
fiace  of  the  deed. 

Solicitors:  Mr.  F.  F.  Jeyes;  Mr.  W.  M.  WiOsiMon. 


yOL.  VL]  CHAJSCEBLY  APPEALS.  483 


GRAND  JUNCTION  CANAL  COMPANY  v.  SHUGAR.     L.  c. 

1871 
Stibterranean  Waiercourae — Surface  Watercourse — Local  Board  of  Health —  y^y^ 

21&22  Vict,  c.  98,  8.  68,  art.  3—11  iS:  12  Vict,  c,  63,  «.  45.  Jan,  11, 12, 


13.17. 


Although  a  landowner  will  not  in  general  be  restrained  from  drawing  ofif 
the  subterranean  waters  in  the  adjoining  land,  yet  he  will  be  restrained  if,  in 
80  doing,  he  draws  off  the  water  flowing  in  a  defined  surface  channel  through 
the  adjoining  land. 

Where  a  local  board  of  health  are  interfering  with  a  watercourse  in  a 
manner  not  authorized  by  the  Local  Oovemment  Act  (21  &  22  Vict  c.  98), 
8.  68,  art.  3,  they  will  be  restrained  from  so  doing,  and  the  person  injured 
will  not  be  left  to  his  remedy  under  the  compensation  clause  of  the  Public 
Health  Act,  1848  (11  &  12  Vict  c.  63),  s.  144, 

Decree  of  the  Master  of  the  Rolls  reversed. 

JL  HIS  was  a  suit  to  restrain  the  Defendant,  representing  the  Local 
Board  of  Health  of  Tring,  from  diverting  certain  water. 

In  pursuance  of  powers  given  by  their  Acts,  the  Qrand  Junction 
Canal  Company  many  years  ago  intercepted  a  stream  flowing  from 
the  Silk  Mill  Pond,  near  Trinff,  and  caused  the  water  to  flow  into 
a  branch  of  the  canal  at  a  high  level.  The  Local  Board  had 
lately  made  a  drain  near  and  below  the  Silk  MiU  Pond.  It  was 
not  disputed  that  this  drain  and  other  works  of  the*  Local  Board 
had  lowered  the  water  in  the  Silk  MiU  Pond,  and  that  the  water 
now  came  out  at  a  lower  level,  and  had  to  be  pumped  up  by  the 
Flaintifls,  but  there  was  a  considerable  conflict  of  evidence  as  to 
the  manner  of  the  interference. 

The  Silk  MiU  Pond  Vas  supplied  by  streams  from  two  ponds 
called  the  Horse  Pond  and  the  Dundale  Pond,  and  partly,  as  the 
Defendant  alleged,  by  underground  springs,  which  rose  in  the  bed 
of  the  SUk  MiU  Pond  and  in  the  channels  of  the  streams.  The 
Local  Board  had  executed  other  drainage  works  which  affected 
the  underground  springs  in  the  whole  district,  and  they  denied 
that  this  particular  drain  had  affected  the  water  in  the  Silk  MiU 
Pond.  The  Local  Board  also  contended  that  the  general  under^ 
ground  water-level  had  been  lowered  by  these  operations,  and 
that  there  were  holes  or  fissures  in  the  bed  of  the  pond  which  had 
been  formerly  kept  full  of  water  at  the  old  level,  but  were  now 
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empty ;  and  that  the  water  in  the  pond  having  thus  lost  its  snp- 
port,  ran  into  the  chalk  beneath  through  the  holes  or  fissures.  It 
was  also  suggested  that  the  contractor^  in  making  the  drain,  had 
laid  great  part  of  the  Silk  Mill  Pond  dry  for  a  time,  the  result 
of  which  was  that  the  bed  of  the  pond  became  full  of  cracks,  and 
that  thus  the  water  in  the  pond  could  not  now  be  kept  at  the 
former  level.  The  Plaintiffs  produced  evidence  that  if  the  drain 
made  by  the  Local  Board  had  been  constructed  in  a  different  way, 
the  leakage  from  the  stream  would  have  been  avoided,  and  that 
even  now  it  might  be  avoided/  which  was  denied  by  the  Local 
Board  and  their  witnesses.  In  the  view  which  the  Lord-Chan- 
cellor took  of  the  evidence,  it  was  established  that  some  of  the 
water  flowing  in  the  stream  was  withdrawn  by  the  action  of  the 
drain.  Before  the  works  were  begun,  and  during  the  progress  of 
the  work,  the  company  had  warned  the  Local  Board  of  the  damage 
which  they  were  likely  to  do,  and  had  been  assured  by  them  that 
when  the  works  were  completed  the  company  would  have  no  cause 
for  complaint. 

The  Master  of  the  Bolls  refused  to  grant  an  injunction,  and  dis- 
missed the  bill,  without  prejudice  to  the  Plaintifi^  proceeding 
for  compensation  by  action  at  law,  and  under  the  Local  Board 
Acts  (1). 

The  Plaintiffs  appealed. 


(1)  1870.  April  21. 

Lord  Bomillt,  M.B^  after  stating  the 
iacts  of  the  case,  continued : — 

The  evil  complained  of  by  the  Plain- 
tiffs really  resolves  itself  into  this,  that 
instead  of  a  large  quantity  of  water 
ooming  into  their  canal  at  the  high 
level,  it  flows  into  the  Tring  Ford  R^ 
MTVoir  at  a  much  lower  level,  and  con- 
sequently  a  much  laiger  quantity  of 
water  than  heretofore  has  to  be  pumped 
from  the  reservoir  into  the  canal,  im- 
posing an  expense  upon  the  company, 
and  consequently  to  that  extent  creat- 
ing a  loss  to  them.  On  the  other  hand, 
on  examining  the  evidence  of  the 
Local  Board,  I  do  not  see  in  what  other 
way  they  could  possibly  conduct  their 


drainage,  and  although  I  should  not 
hesitate  to  impose  an  injunction  on 
them  if  I  found  they  were  polluting 
the  water  which  was  necessary  for 
drinking  or  culinary  purposes,  I  do  not 
feel  myself  justified  in  imposing  this 
restriction  when  I  find  the  course  they 
adopt  has  only  the  effect  of  causing 
some  additionalexpense  to  thePIainti£b. 
There  exist,  as  it  appears  to  me,  two 
reasons  also  which  confirm  me  in  this 
view :  the  first  is,  that  the  injury  so 
caused  to  the  canal  seems  to  me  to  be 
produced  from  tapping  the  subterranean 
water  at  a  lower  level,  and  thus  drawing 
off  the  water  which  would  flow  at  the 
higher  leveU  This,  if  done  by  a  private 
individual,  could  not  be  complained  of. 
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Sir  Baunddl  Palmer,  Q.C.,  Mr.  Jessd,  Q.C.,  and  Mr.  L.  Field,       L.  C. 
for  the  Appellants : —  1871 


The  Local  Board  say  that  the  damage  has  been  done  by  inter-      Gbakd 
■cepting  subterranean  springs^  which  they  have  a  right  to  do ;   but    canal  Co. 
we  say  that,  though  we  perhaps  lose  some  water  in  that  way,  we  lose     shugab. 

more  by  their  drawing  ofif  the  surface  water.    Even  if  the  principle       

of  Chasemore  v.  Richards  (1)  does  not  apply  to  subterranean  springs 
like  these,  we  have  still  a  right  to  our  surface  water. 

The  Local  Board  are  acting  under  the  Local  Oovemment  Act 
-(21  &  22  Vict.  c.  98),  and  by  sect.  68,  art.  3,  they  are  expressly 
prohibited  from  interfering  with  any  watercourse  in  such  manner 
as  to  injuriously  affect  the  supply  of  water  to  any  canal.  They 
Are  therefore  not  proceeding  under  their  powers,  but  against  the 
restrictions  on  their  powers,  and  we  cannot  be  compelled  to  go  for 
compensation  under  the  Act.  We  say  their  work  is  unskilfully 
performed,  and  that  they  might  have  made  their  drain  so  as  not  to 
draw  off  the  water. 

Mr.  Eddis,  Q.C.,  and  Mr.  Lindley,  for  the  Defendants : — 

The  Local  Board  is  a  public  body  acting  for  the  public  benefit 
binder  21  &  22  Vict.  c.  98.    They  are  making  the  drain  in  pur- 


Tbis  18  established  by  the  case  of  Chase-'  Piaintiffs  sue  as  a  company  which  is 
more  yJIiicJiards  (7  H.  L.  C.  349),  and  I   '  suing  in  its  corporate  character,  and 

icnow  of  nothing,  nor  has  there  been  any-  which,  therefore,  neither  eats,  drinks, 

thing  pointed  out  to  me  in  the  statute  nor  smells,  the  only  way  in  which  in- 
under  which  the  Local  Board  acts,  to  '  dividuals  who  compose  the  company 

•deprive  them  of  this  right,  which  would  can  be  affected  by  the  works  of  the 

be  enjoyed  by  private  individuals.    In  Local  Board  is  by  a  diminution  of  the 

the  second  place,  injunctions  are  granted  dividend,  which  proper  compensation 

hy  the  Court  of  Chancery  to  stop  irre-  will  restore. 

parable  injury,  and  not  to  stop  an  act         I  am  of  opinion,  therefore,  that  the 

which  merely  creates  a  little  extra  ex-  bill  ought  to  be   dismissed,  without 

pense,  the  injurious  effects  of  which  prejudice  to  the  Plaintiffs  taking  any 

«re  easily  measured  and  compensated  such  steps  as  they  may  be  advised, 

for  by  damages.    The  Act  under  which  either  by  an  action  at  law  or  by  pro- 

the  Local  Board  proceeded  being  the  oeeding  under  the  Act,  for  the  purpose 

Public  Health  Act,  1848,  gives  per-  of  obtaining  compensation  for  any  in- 

flons  injured  ample  compensation  for  jury  they  may  have  sustained. 
<bimage  done  by  reason  of  works  under         (1)  7  H.  L.  C.  349 ;  5  Jur.  (N.S.) 

the  Act;  and  it  is  to  be  noticed,  as  the  873. 
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finance  of  duties  imposed  on  them  by  the  PtMie  Health  Aety  1848 
(H  &  12  Vict  c,  63),  8. 45,  and  if  they  do  any  damage,  compensatioft 
is  to  be  recovered  under  sect.  144,  and  this  Court  ought  to  leave  the 
Plaintiffs  to  that  remedy.  They  have  a  right  to  make  the  drain, 
and  any  damage  done  is  either  capable  of  compensation  under  th& 
Act  or  is  damnum  absque  injuria.  The  result  complained  of  is  inevit- 
able, for  every  drain  must  di'ain  the  surrounding  land.  We  deny 
that  the  drain  is  not  properly  constructed.  The  board  had  no 
power  to  take  the  land,  and  if  they  cannot  take  the  land  and  cannot 
make  a  drain  through  the  land  without  doing  damage  which  is  the 
subject  of  an  injunction,  it  will  be  impossible  for  the  board  to 
make  the  drain,  which  it  is  their  duty  to  maka 

We  contend  that  this  drain  does  not  affect  the  pond ;  but  even  if 
it  does,  we  have  merely  cut  off  springs  underground,  which  we  have 
a  right  to  do,  whatever  the  indirect  consequences  may  be :  Acton  v. 
Blimdell{l)\  Bawstron  v.  Taylor  (2);  Broadbent  v.  Ram8boiham{3)'^ 
New  River  Company  v.  Johnson  (4).  Even  though  water  is  actually 
in  a  well,  the  adjoining  landowner  may  dig  down  and  draw  it  away, 
and  we  have  at  the  utmost  done  no  more  than  that.  Dickinson 
V.  Chrand  Junction  Canal  Company  (5)  has  been  overruled.  The 
damage  is  very  small,  and  on  the  balance  of  inconvenience  thia 
injunction  ought  not  to  issue. 

Sir  Bounded  Palmer ^  in  reply. 


Jan.  17.  Lord  Hatheblet,  L.C,  after  stating  the  facts  of  the 
case,  as  in  his  opinion  shewing  that  the  Local  Board,  by  the  drain 
in  question,  had  drawn  off  the  subterranean  springs,  and  in  so- 
doing  had  also  drawn  off  the  water  from  the  running  stream,, 
continued : — 

Now,  as  regards  the  law  of  the  case,  I  should  think  it  beyond 
dispute  after  Chasemore  v.  Bichards  (6).  Mr.  Justice  Wighinuin 
there  laid  down  the  law  very  plainly  in  giving  the  opinion  of  the 
Judges  upon  the  subject,  and  the  distinction  was  there  drawn — and, 
I  should  have  thought,  firmly  established — between  water  which 

(1)  12  M.  &  W.  324.  (4)  2  E.  &  E.  435. 

(2)  11  Ex.  3G9.  (5)  7  Ex.  282. 

(3)  Ibid.  602.  (6;  7  H.  L.  C.  349  5  5  Jur.  (N.S.)  873. 
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'Comes  no  one  knows  exactly  whence,  and  flows  no  one  knows 
'exactly  how,  either  underground  or  on  the  surface,  unconfined  in 
any  channel,  either  as  rainfall  or  from  springs  of  the  earth,  which 
may  vary  from  day  to  day,  or  spring  up  from  beneath  the  surface 
in  a  direction  which  no  one  knows — ^between  that  species  of  water 
^nd  water  once  confined  in  a  regular  channel  When  I  say  "  once,** 
•of  course  I  mean  for  such  a  period  of  time  as  that  there  can  be  no 
•difficulty  raised  with  reference  to  the  rights  of  the  parties.  [His 
Lordship  then  read  the  judgment  (1).]  These  few  words  contain 
;all  that  need  be  said  on  the  subject. 

So  one  of  the  learned  Judges,  in  Aetan  y.  BlundeU  (2)  said,  that 
^here  a  well  had  been  made  to  receive  underground  water,  and 
another  man  had  made  a  well  which  took  away  the  water  from  the 
first  well,  he  has  as  much  right  to  use  the  soil  as  the  digger  of  the 
4rst  well.  A  man  cannot  compel  his  neighbour  to  leave,  his  own 
soil  untouched,  and  prevent  his  having  a  well  too.  But,  as  regards 
flowing  water,  the  case  is  quite  different  ^  He  who  is  entitled  to  flow- 
ing  water  has  simply  the  enjoyment  of  the  water  as  it  passes  him, 
and,  having  passed  him,  it  is  transmitted  to  another,  who  has  also  a 
right  of  using  it  only  for  his  own  limited  purpose,  and  he  has 
a  right  to  have  it  always  coming  to  him  to  use  for  that  limited 
purpose. 

The  point  most  closely  pressed  on  me  by  Mr.  Eddis  and  Mr. 
Lindletf  was  this — how  can  you  distinguish  the  case  of  a  well  where 
ihe  water  has  been  secured  from  the  case  of  this  running  water  ? 
That  is  answered  at  once  by  the  decision  in  the  case  of  Chasemore 
T.  Richards  (3),  and  the  distinction  is  plain.  If  you  are  simply 
using  what  you  have  a  right  to  use,  and  leaving  your  neighbour  to  use 
the  rest  of  the  water  as  it  flows  on,  you  are  entitled  to  do  so ;  but 
you  must  not  appropriate  that  which  you  have  no  right  to  appro- 
priate to  yourself.  In  this  case  there  is,  ex  concerns,  a  defined 
channel  in  which  this  water  was  flowing,  and  I  think  the  evidence 
is  clear  that  some  of  it  is  withdrawn  by  the  drain  which  the  Local 
Board  have  made.  As  far  as  regards  the  support  of  the  water,  all 
one  can  say  is  this :  I  do  not  think  Chasemore  y.  Richards,  or  any 
other  case,  has  decided  more  than  this,  that  you  have  a  right  to  all 

(1)  7  H.  L.  C.  366.  (2)  12  M,  &  W.  324. 

(3)  7  H.  L.  C.  849;  5  Jur.  (N.S.)  873. 
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the  tester  which  you  can  draw  from  the  different  sources  which  ma]r 
percolate  under  ground ;  but  that  has  no  bearing  at  all  on^what 
you  may  do  with  regard  to  water  which  is  in  a  defined  channel^ 
and  which  you  are  not  to  touch.  If  you  cannot  get  at  the  under- 
ground water  without  touching  the  water  in  a  d^&ied  surface 
channel,  I  think  you  cannot  get  at  it  at  alf.  You  are  not  by  your 
operations^  or  by  any  act  of  yours,  to  diminish  the  water  which 
runs  in  this  defined  channel,  because  that  is  not  only  for  yourself^ 
but  for  your  neighbours  also,  who  have  a  clear  right  to  use  it,  and. 
have  it  come  to  them  tuiimpaired  in  quality  and  undiminished  in 
quantity.  That  appears  to  me  to  be  clearly  the  course  which  the^ 
Local  Board  hare  taken,  and,  therefore,  they  have  clearly  and 
plainly  given  ground  for  the  injunction. 

The  Master  of  the  Bolls,  in  one  part  of  his  judgment — ^which  I 
confess  I  cannot  concur  in,  and  yet  it  seems  to  be  almost  the  point 
he  mainly  relied  on — said,  that  inasmuch  as  this  could  be  com- 
pensated for  by  money,  he  would  not  grant  an  injunction ;  that  it 
was  not  the  course  of  the  Court,  where  a  thing  could  be  easily  com- 
pensated for  by  a  money  payment,  to  grant  an  injunction.  But  L 
think  he  did  not  advert  to  the  fact  that  this  was  the  case  of  a 
parliamentary  power  granted  to  certain  persons  to  execute  certaia 
works.  I  do  not  know  that  the  expression  was  necessary;  but 
however,  it  is  expressed  by  the  Legislature  (21  &  22  Yict.  c  98^ 
s.  68,  art.  8)  that  the  power  shall  not  extend  to  do  those  things  which 
are  here  complained  of,  and  it  is  therefore  a  parliamentary  contract 
by  which,  in  consideration  of  their  getting  certain  powers  and  na 
more,  they  shall  be  liable  for  everything  else  to  the  ordinary  process 
of  the  law  of  the  land.  The  difference  between  compensation  under 
the  Act  of  Parliament  for  an  injury  done  under  the  Act,  which  the 
Master  of  the  Bolls  has  reserved  to  these  Plaintifis,  and  for  an  injury 
done  contrary  to  law,  is  this:  If  it  is  done  by  virtue  of  the  powers- 
conferred  by  the  Act  of  Parliament,  it  is  a  case  for  compensation ; 
and  if  the  compensation  accrues  from  an  injury  caused  in  the  execu* 
tion  of  the  works,  it  means  the  lawful  execution  of  such  works  as 
the  Legislature  has  authorized*  The  Legislature,  in  effect^  autho- 
rized the  works  to  be  done,  and  has  said  that  the  works  being 
lawfully  done,  compensation  shall  be  made  in  damages  to  any 
person  who,  if  the  Legislature  had  not  authorized  the  act,  would. 
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have  had  a  right]  to  bring  an  action ;  inasmuch  as  the  Act  has 
authorized  it^  no  action  would  lie,  and  therefore  the  Legislature 
thought  it  right  to  give  compensation.  But  when  the  Legislature 
has  armed  a  body  like  this  with  considerable  powers,  and  has 
expressly  said  they  shall  not  overstep  them  in  a  given  direction, 
the  amount  of  damages — ^unless  so  trivial  as  to  shew  that  the 
suit  is  purely  of  a  vexatious  character,  as  in  the  ease  of  HolyoaJce 
V.  Shrewsbury  and  Birmingham  Bailway  Company  (1) — ^the  amount 
of  the  damage,  especially  where  it  is  a  recurring  damage,  will  not 
be  taken  into  consideration  at  all,  but  the  parties  will  be  re- 
strained. It  appears  to  me  that  this  is  exactly  a  case  for  an 
injunction,  and  not  for  damages.  It  was  said  that  this  would  be 
a  mandatory  injunction,  but  that  objection  loses  its  force  in  a  case 
where  the  complaint  was  made  immediately  before  the  damage 
was  done,  and  where  it  was  met  by  a  written  notice,  on  the  part  of 
those  who  were  about  to  do  the  works,  that  no  such  damage  would 
be  done  or  would  accrue. 
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Solicitors :  Messrs.  Fidd^  Boseoe,  &  Co. ;  Messrs.  Smith,  Fawdon, 
&  Low. 


DEAN  V.  BENNETT. 

Chapd — Ditmissdl  if  Minister — Meeting — Notice — lieedution — Charges, 

By  the  deed  of  settlement  of  a  Baptist  chapel,  it  was  provided  that  every 
xninister  should  be  liable  to  be  forthwith  removed  by  the  decision  of  the 
church  made  at  one  meeting,  and  confirmed  at  a  second  meeting  called  by  a 
notice  which  should  expressly  state  the  object  of  such  meeting.  A  meeting 
was  called,  the  notice  expressing  that  it  was  for  the  purpose  of  bringing 
charges  against,  and  considering  the  dismissal  of,  the  minister.  The  minister 
did  not  attend  the  meeting,  and  it  did  not  appear  that  evidence  was  produced 
in  support  of  any  charges,  but  the  meeting  passed  a  resolution  that,  in  con- 
sequence of  the  minister  having  done  certain  specified  things,  he  was  not  a 
fit  and  proper  person  for  the  office,  and  that  his  office  should  cease.  A  second 
meeting  was  called,  the  notice  expressing  that  it  was  to  be  for  the  purpose  of 
confirming  and  ratifying  the  resolution  passed  at  the  fomier  meeting : — 

Heldf  that  to  summon  a  meeting  for  the  purpose  of  bringing  charges 
generally,  was  improper ;  that  if  no  reason  had  been  given  for  the  dismissal, 
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(1)  5  Railw.  Cas.  421. 
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L,  G.  it  migbt  have  held  good ;  but  that»  under  the  cinmmstanoes,  it  was  clear  that 

'      ^  the  meeting  had  not  had  the  opportunity  of  exercising  a  sound  discretion 

^nr-^  in  the  matter,  and  the  dismissal  was  invalid : 
PsAH  HM,  also,  that  as  the  notice  for  the  second  meeting  did  not  specify  the 

mm 

Benivitt  resolution  which  was  to  be  confirmed,  that  meeting  was  unable  effectually  to 

— ^  confirm  the  resolution  passed  at  the  first  meeting. 

Decree  of  James^  Y.C.,  affirmed. 
Darlington  School  Oase  (I)  questioned. 

Jt>Y  an  indenture  bearing  date  the  9th  of  December,  1852,  a 
chapel  and  a  piece  of  land  at  Bamodm/oick^  in  the  county  of  York^ 
were  conveyed  to  the  Plaintiff  Dean  and  others  since  deceased,  and 
their  heirs,  upon  trust  to  permit  the  chapel  to  be  from  time  to  time 
Tised  for  the  worship  and  service  of  Almighty  Grod  by  the  Church 
and  Congregation  of  Christians  at  Bamodswick^  commonly  known 
by  the  name  of  Particular  Baptists,  and  for  such  other  purposes 
as  the  said  Church  should  from  time  to  time  order  or  direct ;  and 
also  to  permit  such  person  or  persons  to  pray,  preach,  expound 
God's  Holy  Word,  and  officiate  as  minister  of  the  said  Church  and 
Congregation  as  should  hold  and  maintain  certain  doctrines  in  the 
deed  mentioned,  and  who  should  and  might  from  time  to  time  be 
appointed  for  that  purpose  by  the  said  Church.  And  it  was 
therein  provided,  that  every  minister  of  the  said  Church  should 
be  liable  to  be  forthwith  removed  by  the  decision,  order,  or  direc* 
tion  of  the  said  Church,  made  and  declared  at  one  meeting,  and 
confirmed  and  approved  at  a  second  meeting  to  be  called  for  that 
purpose  in  manner  thereinafter  mentioned.  And  that  all  decisions, 
orders,  and  directions  of  the  said  Church  relative  to  any  of  the 
purposes  specified  and  set  forth  therein,  or  to  any  other  matter  or 
thing  whatsoever,  should  be  from  time  to  time  made  and  declared 
by  the  male  and  female  members  of  the  said  Church  who  should 
have  been  communicants  for  at  least  a  previous  period  of  six 
calendar  months,  or  a  majority  of  them  actually  present  at  a 
meeting  of  which  notice  should  have  been  given  publicly  in  the 
said  chapel,  or  in  another  older  chapel,  during  divine  worship  on 
Sunday  morning,  at  least  four  days  before  the  time  of  holding 
such  meeting  respectively.  And  it  was  therein  provided  that, 
whenever  the  Church  should  have  to  consider  the  appointment  of 
a  minister  or  ministers,  or  the  dismissal  of  any  minister  or  minis- 

(1)  12  L.  J.  (Q.B.)  124  5  14  L.  J.  (Q.B.)  67. 
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ten,  or  other  matters  therein  mentioned,  the  notice  to  be  publicly       l.  a 
given  in  manner  aforesaid  should  expressly  state  the  object  of       isro 
such  meetings  and  each  of  the  decisions,  orders,  and  directions  to       ^^ 
be  made  and  declared  at  any  such  last-mentioned  meetine:  should     ^   ^' 
be  re-considered  at  a  second  meeting  of  the  Church,  to  be  con-       — • 
vened  by  public  notice  to  be  given  in  manner  aforesaid,  expressly 
stating  the  objects  thereof,  and  such  decisions,  orders,  and  direc- 
tions of  each  such  first  meeting  should  not  be  construed  or  held  to 
be  binding  until  confirmed  and  approved  at  a  second  meeting. 

The  Defendant  Thomas  Bennett  had  been,  since  the  year  1852, 
the  ofiSciating  minister  of  the  chapel.  He  was  also  in  trade,  and 
in  1U67  was  made  bankrupt  Accusations  of  misconduct  were 
made  against  him,  and  meetings  were  held  on  the  subject^  the 
congregation  appearing  to  be  nearly  equally  divided  in  opinion  as 
to  his  conduct 

On  Sunday,  the  20th  of  September,  1868,  a  notice  was  read  in 
the  chapel  that  a  meeting  of  the  male  and  female  members  of  the 
said  Church,  who  had  been  communicants  for  at  least  six  months, 
would  be  held  on  Saturday,  the  26th  of  September,  for  the  purpose 
of  considering  the  dismissal  of  the  Bev.  Thonuxs  Bennett  as  the 
present  minister  of  the  said  Church.  The  meeting  was  held 
accordingly,  and  by  a  majority  of  the  persons  present  of  fifty-nine 
to  forty-seven,  a  resolution  was  passed  to  postpone  the  consideration 
of  the  question  for  twelve  months.  It  was  alleged  by  the  Plaintiffs, 
and  denied  by  the  Defendant^  that  this  resolution  was  carried  by 
the  votes  of  persons  who  had  not  been  communicants. 

On  Sunday,  the  18th  of  October,  1868,  a  further  notice  was 
read  in  the  chapel,  that  a  meeting  of  communicants,  described  as 
before,  would  be  held  on  Saturday,  the  24th  of  October,  for  the 
purpose  of  bringing  charges  against,  and  considering  the  dismissal 
of,  the  Bev.  T.  Bennett  as  the  present  minister  of  the  said  Church, 
and  of  making  and  declaring  such  decisions,  orders,  and  directions 
on  the  subject  of  the  said  meeting  as  the  majority  of  the  members 
present  might  think  proper,  or  any  other  business. 

A  meeting  was  accordingly  held  on  the  24th  of  October,  at 
which  forty-nine  persons  were  present,  the  Defendant  and  his 
friends  not  attending,  being  of  opinion,  as  they  stated,  that  the 
meeting  was  iUegal,  and  protesting  against  the  meeting.    It  did 
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not  appear  how  the  difeoflkm  at  the  meetiiig  was  carried  on ;  bot 
sereral  leeolatioiis  were  poflsed,  one  of  which  reaeinded  the  reaola* 
tion  of  the  former  meeting  and  another  waSy  ^  That,  incongeqiigice 
of  Mr*  Benndt  haying  on  different  oocaaiona  nttered  delibemte 
ialsehoods,  one  of  idiieh  ia  hiid  on  the  table  before  joo  in  a  printed 
drcnlar,  alao  of  haying  on  sereral  occaaicHia  been  seen  dnmk,  also 
his  ioconsiatent  conduct  as  pastor  of  this  church,  this  meeting 
Qnanimonsly  agrees  that  he  is  not  a  fit  and  proper  person  to 
occapj  the  position  of  pastor,  and  that  his  office  of  pastor  cease 
forthwith.'' 

On  the  25th  of  October,  1868,  notice  was  given  that  a  meeting 
of  commnnicants,  described  as  before,  would  be  held  on  Saturday, 
the  Slst  of  October,  **  for  the  purpose  of  confirming  and  ratifying 
the  resolutions  passed  at  the  Church  meeting  held  on  the  24tb  of 
October." 

A  meeting  was  accordingly  held  on  the  Slst  of  October,  at  which 
forty-eight  members  were  present,  when  the  minutes  of  the  pre* 
Tious  meeting  were  read,  and  a  resolution  was  unanimously  passed, 
**  That  the  above  minutes  be  passed,  confirmed,  and  ratified." 

The  Defendant,  considering  that  he  was  not  legally  dismissed, 
attempted  to  enter  the  chapel,  and  was  resisted  by  force.  He  then 
indicted  for  a  riot  several  of  the  persons  concerned.  Other  dis- 
turbances took  place ;  and  on  the  15th  of  March,  1869,  the  bill 
in  this  suit  was  filed  to  restrain  the  Defendant  from  taking  pos- 
session of  the  chapel  or  acting  as  minister.  The  Defendant  con- 
tended that  the  notices  had  not  been  read  in  the  chapel,  and  that 
the  meeting  was  illegal. 

The  Vice-chancellor  Jaines  dismissed  the  bill  with  costs,  being 
of  opinion  that  the  notice  for  the  meeting  of  the  Slst  of  October, 
1868,  was  insufficient  (1).    The  Plaintifi*s  appealed. 


(1)  1870.  Feb.  22. 

SxB  W.  M.  James,  Y.C,  after  stating 
the  facts,  and  that  in  such  a  case  every- 
thing ought  to  hav^  been  done  in  the 
strictest  form,  continued : — 

It  appears  to  me  that,  if  a  meeting 
was  summoned  for  the  purpose  of 
bringing  charges,  those  charges  ought 
to  have  been  communicated  to  Mr. 


Bennett  before  the  meeting  was  called, 
BO  that  he  might  have  an  opportunity 
of  knowing  what  he  was  to  meet  At 
that  meeting  a  resolution  was  passed 
rescinding  a  resolution  of  the  previous 
meeting,  but  of  the  intention  to  pass 
such  a  resolution  no  notice  whatever 
was  given. 
The  second  resolution  was,  that  in 
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It  was  stated  at  the  Bar  that  these  zesolutions  and  proceedings 
were  entered  in  different  books  in  the  custody  of  different  persons ; 
but  that  all  the  members  of  the  congregation  must  have  been 
aware  of  what  took  place  at  the  meeting. 

Mr.  Fry^  Q.C.,  and  Mr.  Ingle  Joyce^  for  the  Appellants : — 

The  congregation  had  under  the  deed  absolute  power  to  dismiss 
their  minister  with  or  without  cause,  and  therefore  their  finding 
the  cause  is  immaterial,  and  can  make  no  difference.  There  was 
no  occasion  to  hear  the  minister  or  to  give  him  notice  of  any 
charges,  but  he  does  not  pretend  to  say  that  he  did  not  know  of 
the  meeting  and  of  the  changes,  so  that  he  has  in  fact  nothing  to 
complain  ofl  He  might  have  gone  there  and  have  met  the  charges, 
and  he  cannot  escape  by  keeping  away.  The  object  was  to  bring  the 
whole  conduct  of  the  minister  before  the  meeting,  and  then  decide 
whether  he  was  or  was  not  to  be  dismissed:  In  re  PhiUips^ 
Charity  (1) ;  In  re  Fremington  School  (2) ;  Beg.  v.  Governors  of 
Darlington  School  (3).  The  objection  as  to  the  notice  upon  which 
the  Yice-Chancellor  decided  was  not  raised  upon  the  pleadings, 


oonsequenoe  of  Mr.  Bennett  haying 
done  various  serious  things  which  are 
alleged  against  him,  he  is  not  a  fit  and 
proper  person  to  occupy  his  position,  and 
that  his  office  should  cease  forthwith. 

It  did  not  appear  on  what  evidence 
those  charges  were  supported,  or  in 
what  way  they  were  investigated,  or 
that  any  evidence  in  fact  was  given  in 
respect  of  them,  except  that  a  certain 
person  who  was  present,  and  who 
appears  to  have  taken  a  very  active 
part  in  the  proceedings  of  this  disturbed 
congregation,  was  required  to  read 
remarks  made  by  a  Commissioner  in 
Bankruptcy.  That  certainly  was  not 
a  mode  in  which  anybody  ought  to  be 
tried  for  any  offence  or  be  convicted. 
Those  resolutions  were,  however,  passed, 
and  then  it  is  said  a  subsequent  meeting 
was  held  for  the  purpose  of  confirming 
those  reRolutions,  and  the  resolutions 
were  duly  confirmed  accordingly. 


Now  I  hold  that  that  second  notice 
was  perfectly  insufficient  and  invalid 
in  point  of  law,  because,  it  being  a 
notice  to  confirm  resolutions,  there  was 
no  way  in  which  the  congregation 
could  be  informed  of  the  resolutions, 
and  the  only  mode  by  which  that 
notice  could  have  been  properly  given 
was  a  notice  stating  the  resolutions 
which  had  been  passed,  and  convening 
a  meeting  for  the  purpose  of  consider- 
ing those  resolutions. 

The  second  meeting  held  for  con- 
firming the  resolutions  is,  therefore, 
void,  and  upon  that  ground  I  am  of 
opinion  that  the  Plaintiffs'  case  has 
failed,  and  the  bill  must  be  dismissed 
with  costs. 

(1)  9  Jur.  959. 

(2)  10  Jur.  512. 

(3)  12  L.  J.  (Q.B.)  124 ;  14  L.  J. 
(Q.B.)  67. 
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L.a  and  was  not  thonght  of  until  it  was  suggested  by  the  Yioe- 

1S70  Chancellor  himself,  and  the  Plaintifb  have  had  no  opportunity  of 

^^  meeting  it 


Mr.  Kay 9  Q-C,  and  Mr.  WiekenSj  for  the  Defendant : — 

The  proceedings  were  most  improper,  and  the  Defendant  could 
not  be  expected  to  attend  and  be  ready  to  answer  charges  of  which 
he  knew  nothing.  He  did  what  was  quite  right,  protested  against 
the  legality  of  the  proceeding,  and  he  and  his  friends  kept  away. 
Where  a  power  of  dismissal  is  given,  just  cause  will  be  implied, 
and  if  the  discretion  is  to  be  absolute  it  must  be  distinctly  so 
stated.  In  some  cases  just  cause  must  be  shewn,  in  other  cases 
the  power  is  absolute ;  but  that  in  common  justice  must  be  dis- 
tinctly stated ;  other  cases  like  this  lie  between  these,  and  some 
cause  must  be  shewn.  An  officer  is  dismissed  with  cause,  a  servant 
without  cause — a  minister  is  an  officer.  The  trustees  come  to  seek 
the  assistance  of  the  Court,  and  must  come  with  clean  hands. 
Even  if  they  have  a  right  to  act  in  this  extraordinary  manner,  they 
should  have  given  a  proper  notice  for  the  second  meeting.  The 
notice  does  not  even  say  where  the  resolution  was  to  be  seen. 

Mr.  Fry,  in  reply. 

LoBD  Hatherley,  L.C.,  after  remarking  on  the  hostilities  be- 
tween the  nearly  equal  parties  into  which  the  congregation  of  this 
chapel  was  divided,  said  that  there  was  nothing  in  the  deed  which 
made  it  necessary  to  allege  any  specific  ground  for  the  removal  of 
the  minister ;  that  the  form  of  the  first  notice  was  very  proper,  but 
the  second  was  very  extraordinary,  inviting  every  one  to  bring  any 
charges  he  liked  against  the  minister ;  and  that  the  charges  alleged 
were  general  merely.    His  Lordship  then  continued : — 

If  this  had  been  a  case  in  which  the  power  of  dismissal  was  not 
simply  and  entirely  arbitrary,  no  question  could  have  arisen,  because 
the  course  taken  here  was  utterly  inconsistent  with  any  notion  of 
justice  or  propriety.  They  first  invite  people  to  bring  charges 
without  saying  what  they  are,  and  they  then  state  in  this  vague 
fashion  that  the  charges  are  established  when  the  person  sup- 
posed to  be  criminated  has  not  heard  what  any  one  of  the  charges 
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is.  No  one  would  expect  to  find  that  snch  a  course  had  been  L.O. 
adopted  in  any  assembly  of  English  people,  who  are  accustomed  1S70 
in  some  degree  to  the  ordinary  principles  of  justice,  though  they  jy^j^ 
may  not  have  any  accurate  idea  of  its  form ;  and  the  only  point  I    ^^^J^n, 

have  to  consider  is,  how  far  the  Darlington  School  Case  (1)  goes,       

and  whether  by  it  the  Court  is  compelled  to  hold  that  a  resolution 
come  to  in  this  manner  was  legitimate  and  operative. 

That  case  tmdoubtedly  does  create  great  difficulty.  [His  Lord- 
ship then  stated  the  facts  of  that  case.]  The  Court  there  laid 
great  weight  on  the  finding  that  the  minister  was  unfit,  and  said 
that  there  was  no  traverse  of  the  sound  discretion;  and  if  the 
meeting  had  a  sound  discretion,  and  if  they  found  that  he  was 
unfit,  in  addition  to  the  other  things  that  they  had  found,  there 
was  no  fault  in  the  decision  they  had  come  to,  and  the  decision 
must  be  upheld. 

I  cannot  say  that  I  am  altogether  satisfied  wiHi  that  reasoning, 
and  I  do  not  know  how  far  that  case  was  determined  upon  the 
point  which  arose  upon  the  pleadings.  If  a  number  of  reasons  are 
assigned  by  those  who  are  called  upon  to  vote  on  a  given  subject, 
and  those  reasons  are  not  merely  expressed  as  arguments  in  the 
course  of  a  debate,  but  are  averred  as  those  upon  which  the  deci- 
sion is  founded,  although  the  facts  have  never  been  investigated, 
then  it  seems  clear  that  the  proceedings  have  been  altogether 
erroneous,  and  it  cannot  be  said  that  we  have  got  the  true  mind 
and  judgment  of  the  body. 

Upon  the  whole,  I  do  not  feel  myself  so  bound  by  that  case  as 
to  hold  here  that  a  discretion  has  been  exercised  by  a  meeting 
which,  on  charges  mentioned  for  the  first  time,  the  person  charged 
not  being  present,  comes  to  a  vague  general  finding  that  he  has 
been  guilty  of  falsehood  and  drunkenness.  Although  they  un- 
doubtedly add  unfitness,  I  cannot  find  that  they  have  arrived  at  a 
sound  judgment  on  this  subject,  or  have  exercised  any  discretion 
at  all  in  such  a  strange  and  wholly  irregular  meeting.  I  think 
that  they  acted  very  oppressively,  and  in  a  manner  which  ought 
not  to  be  in  any  way  sanctioned  or  assisted  by  this  Court  interfering 
by  injunction. 

It  appears  to  me,  therefore,  upon  this  higher  ground,  that  the 

(1)  12  L  J.  (Q.B.)  124;  14  L.  J.  (Q.B.)  67. 
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L  0.  decree  of  the  Vice-chancellor  is  right,  and  I  certainly  agree  with 
1870  him  on  the  lower  ground  which  he  took.  In  a  case  like  this  it  is 
^^jf  important  that  these  things  should  be  solemnly  done.  [His  Lord- 
ship then  read  the  provisions  in  the  deed*]  Now,  I  do  not  think 
it  enough,  on  the  occasion  of  the  dismissal  of  a  minister,  to 
bring  at  the  first  meeting  such  vague  charges,  and  then  to  say 
merely  that  the  resolutions  passed  at  the  first  meeting  were  to  be 
confirmed  at  the  second.  It  is  not  like  the  case  of  a  board  of 
directors,  who  have  proper  books  provided  and  ordered  by  law  to 
be  kept  so  that  every  one  can  go  and  ascertain  what  has  been 
done.  It  does  not  appear  that  there  were  proper  books  or  any 
proper  officer  to  keep  them.  In  that  state  of  circumstances  they 
are  called  upon  to  confirm  a  resolution  passed  on  a  certain  day 
without  being  told  what  that  resolution  was;  and  when  I  look 
at  the  deed  and  at  the  careful  provisions  as  to  the  dismissal  of  the 
minister,  I  do  not  think  this  a  sufficient  compliance  with  the  deed. 
The  whole  matter  was  to  have  been  reconsidered  at  the  second 
meeting,  and  the  persons  entitled  to  be  present  ought  to  have  been 
told  what  they  were  asked  to  do. 

Feeling,  then,  as  I  do,  some  doubt  as  to  the  soundness  of  the 
Darlinffbm  School  Case  (1),  and  that  the  conduct  towards  the 
Defendant  has  been  oppressive,  I  do  not  consider  myself  fettered 
by  that  case ;  and,  agreeing,  as  I  do,  with  the  yice-Chancellor  on 
the  second  point  in  this  case,  I  can  only  dismiss  this  appeal  witli 

costs. 

« 

Solicitors:  Messrs.  B.  A  W.  B.  Smith;  Messrs.  Bidsdale  <k 

Craddock 

(1)  12  L.  J.  (Q.B.)  124;  14  L.  J.  (Q.B.)  67. 
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In  re  JONES.  l.  o. 


S6licitor*8  Suit — Cods — Indemnify, 

Where  a  solicitor  engages  to  indemaify  the  Plaintiff  in  a  suit  against  the 
costs  of  the  snity  and  has  the  control  of  the  suit^  he  will  he  ordered  to  pay  to 
the  Defendants  their  costs  of  the  suit  when  dismissed. 

Order  of  James,  V.G.,  varied. 

In  the  year  1866,  /.  T.  Fidden  filed  a  bUl  on  behalf  of  himself 
and  all  other  holders  of  deferred,  preference,  and  ordinary  shares 
in  the  Northern  Railway  of  Buenos  Ayres  Company  against  the 
company  and  the  directors,  praying  that  the  issue  of  certain  certi* 
iicates  might  be  restrained,  and  that  certain  persons  might  be 
restrained  from  acting  as  directors.  The  solicitor  employed  by  the 
Plaintiff  Fidden  absconded,  and  in  January,  1867,  the  Plaintiff 
obtained  an  order  to  change  his  solicitor,  and  appointed  B.  W.  Jones 
solicitor  for  the  Plaintiff  in  the  suit.  Several  proceedings  took 
place  in  the  suit,  and  in  June,  1867,  some  of  the  Defendants  were 
attached  for  contempt  and  arrested.  The  attachments  were  after- 
wards discharjged,  and  the  Plaintiff  was  ordered  to  pay  the  costs  of 
the  attachments  to  those  Defendants.  Those  Defendants  then  com- 
menced actions  at  law  against  the  Plaintiff,  claiming  damages  as 
for  an  unlawful  arrest ;  and  the  Court  of  Chancery  restrained  the 
actions,  directing  an  inquiry  as  to  the  damages,  A  motion  for  an 
injunction  by  the  Plaintiff  was  also  made  and  failed ;  whereupon, 
as  the  Defendants  contended,  the  Plaintiff  became  alarmed  or 
dissatisfied,  and  unwilling  to  proceed  with  the  suit;  and  on  the 
23rd  of  September,  1867,  Jones  gave  the  Plaintiff  a  letter  in  the 
following  terms  :— 

"Dear  Sir, — [Yourself  y.  Northern  EaUway^  ite.'\  You  having 
given  your  consent  to  be  Plaintiff  in  this  suit^  at  the  request  of 
divers  other  shareholders,  I  undertake  to  hold  you  harmless  from 
all  costs  on  either  side.  You  will  hold  this  letter  as  private  and 
confidential,  unless  any  necessity  should  arise  for  its  use." 

The  suit  was  carried  on ;  damages  were  awarded  to  the  Defen* 
dants  for  their  arrest ;  and  many  proceedings  in  the  suit  took 


1870 
Dee.  13»  li. 
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^^*       place.     In  1869  the  Plaintiff  died;  his  effects  were  sworn  by 
J?^       his  executor  to  be  under  £20,  and  the  executor  informed  the 


In  re       Defendants  of  the  letter  of  indemnity. 

....'  The  Defendants  thereupon  presented  a  Petition,  stating  that 

the  suit  was  frivolous  and  vexatious,  and  not  instituted  lond  fide^ 
and  praying  that  the  executor  of  the  Plaintiff  might  be  ordered 
to  revive  within  fourteen  days  or  the  suit  be  dismissed ;  and  that, 
in  default  of  revivor,  the  costs  might  be  paid  by  Jones. 

In  answer  to  this  Petition,  Jones  stated  that  the  irregularity  in 
the  attachment  was  caused  by  a  mistake  made  by  his  clerk  as  to 
the  time  allowed  to  the  Defendants  for  answering ;  that  the  letter 
was  only  intended  to  relate  to  the  damages  for  the  arrest,  as  to 
which  he  admitted  that  he  would  be  personally  liable,  and  not  to 
the  general  costs  of  the  suit ;  and  that  the  control  of  the  suit  was 
not  taken  by  him.     . 

The  Vice-Chancellor  James  made  an  order  on  the  Petition  that 
the  executor  should  revive  within  fourteen  days,  and  that,  in  de- 
fault, the  bill  should  stand  dismissed  without  costs ;  and  that  the 
Petition  should  be  dismissed  against  Jones  without  costs. 

The  Defendants  appealed  against  so  much  of  the  order  as 
dismissed  the  Petition  against  Jones. 

Mr.  Kay^  Q.C.,  and  Mr.  Locoeh  Wdhy  for  the  Appellants : — 

It  is  clear  that  this  was  the  suit  of  the  solicitor,  and  that  the 
Plaintiff  was  a  mere  puppet :  in  such  a  case  the  solicitor  must  be 
personally  liable.  It  is  true  that  Jones  was  not  the  original  soli- 
citor ;  but  he  carried  the  suit  on,  obviously  in  the  hope  of  getting 
costs  from  the  Defendants,  knowing  that  the  Plaintiff  could  not 
pay ;  and  by  means  of  this  indemnity  the  Plaintiff  was  induced 
to  go  on.  CocJde  v.  Whiting  (1),  Bungey  v.  Angove  (2),  and  HiUon 
T.  Woods  (3),  shew  what  are  the  principles  on  which  the  Court  acts 
in  these  cases. 

Mr.  Eddis,  Q.C.,  and  Mr.  E.  0:  Willis,  for  Jones  :- 

The  Defendants  cannot  get  this  order  without  reviving  the  suit. 
Moreover,  if  the  prayer  of  the  petition  of  appeal  is  granted,  the 

(1)  1  Rush.  &  My.  43.  (2)  2  Ves.  304. 

(8)  Law  Rep.  4  Eq.  432. 
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absurd  result  will  follow^  that  the  suit  will  be  dismissed  without       l.  o. 
costs,  and  yet  Jones  will  be  ordered  to  pay  them.    There  is  no       1970 
proof  that  the  Plaintiff's  estate  is  insolvent,  and  that  the  Defen-       ^[j^ 
dants  may  not  get  their  oosts  from  his  estate.   That  estate  must  be      J^w. 
first  administered.     The  letter  is  unfortunate  in  its  terms,  but 
was  only  intended  to  apply  to  the  proceedings  for  damages^  and 
not  to  the  general  costs  of  the  suit    At  all  events,  up  to  the 
date  of  the  letter,  the  suit  was  that  of  the  Plaintiff;  and  there  is 
no  evidence  that  the  suit  was  at  any  time  taken  out  of  his  control 
or  not  his  suit.    It  was  not  begun  by  the  present  solicitor,  and  the 
Plaintiff  is  only  suing  on  behalf  of  himself  and  others. 

XoRD  Hathbbley,  L.O. : — 

I  cannot  altogether  accede  to  the  view  which  the  Vice-Chancellor 
lias  taken  of  this  case,  because,  however  anxious  a  solicitor  may  be 
in  the  execution  of  his  duty,  I  think  it  the  duty  of  the  Court  to  be 
equally  anxious  to  see  that  solicitors  not  only  perform  their  duty 
towards  their  own  clients,  but  also  towards  all  those  against 
whom  they  are  concerned,  and  that  care  should  be  taken  to  see  that 
the  litigation  is  the  londfide  litigation  of  the  client  who  instructs 
the  solicitor,  and  not  a  litigation  carried  on  altogether  on  the 
solicitor's  account. 

Now,  it  is  hardly  necessary  to  refer  to  the  case  of  OocJcle  v. 
Whiting  (1),  inasmuch  as  the  general  principles  of  the  Court  are 
perfectly  well  established  upon  the  point;  and,  indeed,  there  is 
nothing  more  than  a  dictum  in  that  case,  for  the  Master  of  the 
Kolls  thought  that  there  was  no  evidence  in  support  of  the  allega- 
tions in  that  case.  The  view  of  the  Court  is,  that  when  a  solicitor 
takes  upon  himself  the  conduct  of  a  suit  by  saying*  that  he  will 
indemnify  his  client  against  all  costs — ^where  the  Plaintiff  is  a  mere 
puppet,  and  the  real  party  suing  is  the  solicitor — ^the  Court  will  hold 
the  solicitor  liable  for  all  the  expenses  to  which  he  has  put  the 
•other  parties  by  his  conduct. 

Now  this  case  is  undoubtedly  peculiar,  and,  to  a  certain  extent, 
I  agree  with  the  Vice-Chancellor  in  the  conclusions  at  which  he 
arrived.  The  suit  was  not  originally  the  suit  of  Mr.  Jones,  but 
was  instituted  through  another  solicitor.    Therefore,  while  it  is  the 

(I)  1  Russ.  &  My.  43. 
Vol.  VI.  2B  1 
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li.  0.  duty  of  every  solicitor  towards  his  client  as  well  as  towards  his^ 
1870  opponent  to  ^ee  that  frivolous  and  vexatious  suits  are  not  insti- 
^7»  tuted,  I  do  not  see  that  it  was  part  of  Mr.  Jonei  duty,  there  being 
JwM.  ^  g^i^  i^  ggg^^  iQ  ^j  that  he  would  not  act,  and  that  the  suit  being 
frivolous,  he  would  proceed  no  further  with  it,  in  which  case  the 
solicitor  would  be  simply  constituting  himself  the  judge  between 
the  Plaintiff  and  the  Defendants.  Bat  an  unfortunate  circum- 
stance took  place  in  the  suit,  which  I  am  quite  willing  to  consider 
as  having  happened  through  a  mistake,  and  thereby  the  Plaintiff 
became  liable  to  pay  considerable  damages.  That  being  so,  the 
Court  would  not  have  seen  the  slightest  impropriety,  or  anything 
but  what  was  right  and  fair,  on  the  part  of  Mr.  Jonea  in  giving  an 
indemnity  to  his  client  against  the  consequences  of  his  blunder. 
Mr.  Jonei  would  probably  have  been  made  liable  in  an  action  at 
law  as  between  him  and  his  client,  and  no  one  would  complain  if 
he  had  given  that  indemnity. 

But  the  case  here  took  an  entirely  different  turn : — [His  Lord- 
ship then  commented  on  the  terms  of  the  letter,  and  the  circum- 
stances under  which  it  was  written,  and  came  to  the  conclusion 
that  it  related  to  the  costs  of  the  whole  suit,  and  that  Mr.  Jane^ 
was  to  be  no  longer  liable  to  any  consequences  whatever  in  the 
suit,  which  was  to  be  left  to  the  solicitor,  who  was  to  be  the  only 
person  answerable  in  every  respect  for  the  suit.  His  Lordship  then 
continued : — ]  It  is  clear  that  it  became  from  that  moment  the 
suit  of  the  solicitor,  and  came  within  the  principle  laid  down  in 
CocMe  V.  Whiting  (1),  that  the  Court  cannot  allow  a  suit  to  go  on 
which  is  no  longer  the  client's  suit,  but  the  solicitor's. 

What  took  place  afterwards  in  the  suit  seems  in  every  way  to 
agree  with  the  view  I  take  of  it. 

Upon  these  grounds,  therefore,  I  think  that  Mr.  Jones  should  be 
directed  to  pay  the  Appellants  their  costs  incurred  in  this  suit  as 
between  solicitor  and  client  from  the  23rd  of  September,  18G7. 
The  costs  will  include  the  costs  of  this  application  in  the  Court 
below.    No  costs  of  the  appeal. 

Solicitors:  Messrs.  Ashursi,  Morris,  dt  Q>.;  Messrs.  Argles  & 
Rawlins. 

(1)  1  Rus8.  &  My.  43. 
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Sueeession  Duiy^Sale  hy  Truf^ees— 16  iSb  17  VicU  c.  51,  ss.  20,  42. 

Lands  charged  with  the  payment  of  a  jointure  were  conveyed  to  the  uses 
of  a  settlement^  the  trustees  of  which  had  power  to  sell  with  the  consent  of 
the  tenant  for  life.  The  trustees  agreed  to  sell  a  part  of  the  lands,  the 
jointress  concurring  in  the  sale : — 

Hdd^  that  the  lands  would  be  sold  free  from  the  succession  duty  payable 
on  the  death  of  the  jointress. 

Decree  of  (Tiames,  V.G.,  affirmed. 

Jt>Y  a  settlement  made  in  1812,  certain  lands  were  settled  to 
certain  uses,  one  of  which  was  the  payment  of  a  jointure  of  £1625 
to  Dame  Anne  Bromley.  In  1851  the  lands  were  re-settled,  subject 
to  the  jointure,  power  being  given  to  the  trustees  of  the  second 
settlement  to  sell  with  the  consent  of  the  tenant  for  life. 

In  1864  the  trustees,  with  the  consent  of  the  tenant  for  life  and 
of  Dame  Anne  Bromley,  who  concurred  in  the  sale,  agreed  to  sell 
a  small  part  of  the  settled  lands.  The  purchaser  objected  that  the 
lands  sold  would,  on  the  death  of  Dame  Anne  Bromley,  be  liable  to 
succession  duty  in  respect  of  her  jointure. 

The  yice-Chancellor  James  was  of  opinion  that  the  lands  sold 
would  not  be  subject  to  the  duty,  and  made  a  decree  for  specific 
performance  by  the  purchaser,  as  reported  (1),  where  the  facts  are 
fully  stated. 

The  purchaser  appealed. 

Mr.  JKidw,  Q.C.,  and  Mr.  Waller,  for  the  Appellant : — 

When  the  jointress  dies,  succession  duty  will,  under  sect  15  of 
the  Succession  Bviy  Act  (16  &  17  Vict.  c.  51),  be  chargeable  upon 
the  land,  even  in  the  hands  of  the  purchaser :  Cooper  v.  Treuiby  (2). 
If  this  was  a  sale  under  a  power  overriding  the  jointure,  the  case 
would  be  provided  for  by  sect.  42,  but  here  the  jointure  overrides  the 
whole  estate,  and  the  land  can  only  be  sold  subject  to  the  jointure. 
If  the  land  remained  in  the  hands  of  a  tenant  in  fee  simple,  it 
would  clearly  remain  subject  to  succession  duty ;  and  what  difier- 

(1)  Law  Bep.  9  £q.  212.  (2)  28  Bear.  194. 

2  i?  2  1 


1870 
Dee.  20,  21. 
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L.  G.       ence  can  it  make  that  the  tenant  in  fee  simple  has  thought  fit  to 

1870        make  a  settlement  ?    No  dealing  of  his  can  affect  the  succession 

DuGDALB     duty.    There  are  two  subject-matters  of  sale — the  land  subject  to 

jjg^^g     the  jointure,  and  the  jointure.    The  concurrence  of  the  jointress 

^^       can  make  no  difference.     The  purchaser  is  dealing  with  the 

jointress  and  with  the  trustees,  and,  in  fact,  pays  the  jointress  for 
the  jointure  and  the  trustees  for  the  land  subject  to  the  jointure. 
When  the  jointure  falls  in,  the  land,  and  not  the  trustees,  will  have 
to  pay  the  duty.  In  order  to  bring  this  under  sect  42,  the  sub- 
stituted estates  in  the  hands  of  the  trustees  ought  to  be  subject  to 
the  jointure,  but  they  will  not  be  so.  It  was  argued  that  the 
succession  could  not  be  provided  for,  as  it  would  be  impossible  to 
say  at  what  rate  it  would  be ;  but  sect.  20  meets  that  case. 

Mr.  JBTay,  Q.C.,  and  Mr.  E.  W.  Byrne,  for  the  vendors,  were  not 
called  upon. 

Lord  Hatherley,  L.C: — 

I  am  unable  to  see  any  diflBculty  in  this  case.  The  words  of  the 
Act  are  very  plain,  and  there  is  no  reason  why  they  should  not 
receive  a  simple  construction.  The  word  "  succession  "  is  to  denote 
any  property  chargeable  with  duty  under  the  Act  Now,  Lady 
BronHey  had  a  jointure,  subject  to  which  the  estate  was  settled  on 
other  persons.  These  settled  estates  are,  with  regard  to  the  estate 
of  the  jointress,  a  succession,  and  the  property  would,  as  soon  as 
the  jointure  terminated,  come  to  the  person  entitled  freed  from 
the  jointure.  The  property  chargeable  has  been  sold  xmder  the 
power  of  sale,  a  case  which  has  been  exactly  provided  for  by  the 
42nd  section.  The  money  will  have  to  be  invested,  and  the 
jointure  will  in  some  way  be  provided  for,  as  to  which  there  will 
be  no  diflBculty. 

One  point  raised  was,  that  when  the  estate  has  been  sold  there 
might  be  nothing  for  the  Crown  to  proceed  against.  But  there 
will  always  be  the  money  invested,  for  the  parties  interested  could 
not  hand  it  over  to  the  tenant  for  life. 

To  put  any  other  construction  upon  the  words  of  the  statute 
would  involve  a  palpable  absurdity.  The  statute  intended  the 
duty  to  be  charged  upon  the  property  acquired  in  substitution. 
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and  then  the  property  sold  is  free  from  duty,  the  charge  being 
shifted  to  the  real  property  bought,  or  to  the  money  which 
represents  it.  With  great  foresight  in  those  who  drew  the  Act, 
they  saw  that  it  was  necessary  not  only  to  provide  for  shifting  the 
charge  to  the  land  bought,  but  also  to  provide  that  it  should  be 
charged  npon  the  money  arising  from  the  sale  of  the  land  sold. 
On  the  death  of  the  jointress,  the  persons  who  derive  the  benefit 
will  have  to  bear  the  burden.  The  purchaser  had  a  plain  course ; 
he  has  got,  under  the  42nd  section,  the  land  succession  duty  free^ 
and  the  money  goes  to  those  who  will  have  to  pay  the  duty. 

As  section  42  stands,  the  trustees  can  sell  free  from  duty,  the 
purchaser  will  take  free  from  duty,  and  the  words  cannot  be 
construed  in  any  other  way.  The  appeal  must  be  dismissed  with 
costs. 


L.O. 

1870 


DUODALE 
V. 

Meadows. 


Solicitors:  Mr.  E.  Byrne;  Messrs.  Burton^  Teates,  i&  Hart,  for 
Mr.  Clarke,  Melton  Mowbray. 


STEAKER  V.  WILSON. 

Tenant  for  Life  and  Bemainderman — Capital — Profits, 

A  testator  gaye  to  his  wife  a  life  interest  in  his  ono-seventh  of  acolliety  in 
which  he  was  a  partner.  By  the  deed  of  partnership,  the  majority  in  value 
of  the  partners  had  power  to  dispose  of  the  profits  hj  adding  them  to  the 
capital  or  dividing  them  between  the  partners  or  carrying  them  to  the 
separate  aooounts  of  the  partners.  For  several  years  profits  were  made,  bat 
retained  to  the  credit  of  a  profit*and*los8  account.  Afterwards  profits  were 
divided,  but  at  the  death  of  the  tenant  for  life  a  large  sum  remained  to 
the  credit  of  the  profit-and-loss  account,  the  greater  part  of  which  had  been 
sunk  in  the  works  of  the  colliery : — 

Hehlf  that,  under  the  circumstances,  the  share  of  the  testator  in  the  sum 
standing  to  the  credit  of  the  profit-and-loss  account  belonged  to  the  persons 
entitled  in  remainder,  and  not  to  the  executor  of  the  tenant  for  life. 

Order  of  James^  V.O.,  varied. 

JOEN  8TBAKEB,  by  his  will,  appointed  his  wife,  Elizabeth 
StraJceTf  and  three  other  persons  (one  of  whom  renounced)  executors 
of  his  will,  and  devised  and  bequeathed  to  them  all  the  residue 
of  his  real  and  personal  estate  upon  trust,  in  the  first  place,  to 


L.a 

1871 


AprU  15, 17. 


Wilson. 
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L.  0.  pay  his  debts,  and  upon  further  trust  that  his  trustees  should 
1871  manage  and  carry  on  the  share  or  shares  he  should  have  at  the 
SmiKXB  ^^^^  ^^  ^  decease  in  any  colliery,  railway,  or  trade,  or  business, 
and  generally  to  act  in  or  about  the  premises  as  absolutely  as  he,  if 
living,  could  have  done,  and  with  full  power  for  his  trustees  by  and 
out  either  of  the  capital  or  annual  proceeds  of  the  said  trust 
premises  to  pay  all  such  sums  of  money  and  expenses  as  his 
trustees  should  deem  it  expedient  to  pay  or  incur  in  the  manage- 
ment or  carrying  on  of  the  said  trust  premises  or  otherwise  in  the 
execution  of  the  trusts  or  powers  of  his  said  will,  to  the  intent 
that  his  trustees  might  be  fully  indemnified  against  any  loss  which 
might  happen  in  the  execution  of  the  trusts  or  powers  of  his  said 
will ;  and  subject  and  without  prejudice  to  the  several  trusts 
aforesaid,  upon  tioist  to  permit  his  wife,  Elizabeth  Straker,  as  from 
his  decease  to  have  and  enjoy  during  her  life,  she  continuing  his 
widow,  the  said  trust  premises,  or  the  annual  income  or  profits 
thereof,  of  whatsoever  tenure,  sort,  or  kind  the  said  premises  might 
be,  including  a  proportion  of  all  annual  payments  accruing  due  at 
his  death.  And  he  devised  and  bequeathed  his  residuary  estate  to 
other  persons  in  the  event  of  her  second  marriage  or  death. 

John  StraJcer  died  in  1841,  and  a  suit  was  instituted  in  1847  for 
the  administration  of  bis  estate.  Fart  of  his  estate  consisted  of 
one-seventh  share  in  the  Beaton  Ddaval  Colliery^  to  which  he  was 
.  entitled  under  the  provisions  of  a  deed  of  partnership  dated  the 
26th  of  October,  1838.  By  that  deed  John  Straker  and  four  others 
agreed  to  become  partners  in  the  Seaton  Ddaval  CoUiery  for 
thirty-one  years.  The  deed  contained  many  provisions  for  the 
management  of  the  business,  amongst  which  were  provisions  for  a 
yearly  settlement  of  accounts,  and  also  the  following : — 

"  That  the  property  and  stock  of  the  company  shall  be  considered 
as  consisting  of  and  divided  into  seven  shares,  of  which  the  said 
Joseph  Lamb  shall  be  entitled  to  two,  the  said  William  Wliarion 
Bwrdon  to  two,  and  each  of  them,  the  said  John  Straker^  Thomas 
Barnes^  and  John  Barnes^  to  one." 

^  That  upon  the  said  yearly  settlement  of  the  accounts,  the  clear 
profits  of  the  said  partnership  concerns,  or  a  portion  thereof,  if  the 
majority  in  value  of  the  partners  assembled  at  such  meeting  as 
after  mentioned  shall  so  direct,  shall  be  added  to  the  joint  stock 
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of  the  said  company^  or  the  same  shall  be  divided  between  the       L.  a 
partners  in  proportion  to  their  respective  shares  and  interest  in  the       I87l 
«aid  partnership,  and  be  paid  to  them  respectively,  or  be  passed     btbaxsb 
4o  their  respective  separate  accounts  in  the  books  of  the  said     v^^^ 

partnership."  

<^  That  the  general  management  of  the  said  partnership  concerns, 
•80  far  as  such  management  shall  not  be  inconsistent  with  these 
presents,  or  any  of  the  clauses  herein  contained,  shall  be  regulated 
•by  the  orders  and  direction,  and  be  subject  to  the  control,  of  the 
majority  in  value  of  the  partners  at  meetings  to  be  held  of  the 
said  partners  for  that  purpose ;  but  that,  subject  to  the  power  of 
•direction  and  control  conferred  by  this  clause,  the  particular  manage- 
ment of  the  collieries  and  coal  mines,  and  other  concerns  of  the 
said  company  (except  the  fitting  of  coals),  shall  be  committed,  and 
it  is  hereby  intrusted  to,  the  said  John  StraJcer** 

The  executors  continued  to  be  partners  in  the  colliery,  and 
made  large  advances  by  way  of  contributions  to  capital.  The  busi- 
ness of  the  partnership  was  managed  by  meetings  held  as  provided 
by  the  deed  of  partnership ;  resolutions  were  from  time  to  time 
duly  passed  at  the  meetings,  and  the  accounts  were  from  time  to 
•time  adopted  by  the  meetings.  For  some  years  the  business  was 
carried  on  at  a  loss.  About  the  year  1850  profits  appear  to  have 
begun,  and  in  most  years  profits  were  made.  No  resolutions  were 
passed  as  to  the  profits.  They  were  not  divided,  but  the  sums 
representing  them  were  in  the  books  carried  year  after  year  to  the 
credit  of  a  profit-aud-loss  account,  and  were,  in  fact,  employed  in 
increasing  the  stock,  machinery,  and  new  winnings,  and  in  reduc- 
tion of  debts,  and  for  the  general  purposes  of  the  concern. 

In  1866  the  partners  considered  that  for  the  first  time  there  was 
a  disposable  balance  on  hand,  and  by  resolution  dated  the  30th  of 
June,  1866,  they  resolved  that  a  dividend  of  £2000  per  share 
should  be  declared  and  paid,  and  at  the  same  time  that  the  capital 
account  should  be  adjusted,  so  as  to  make  each  seventh  share 
JE20,000. 

Large  dividends  were  similarly  declared  in  the  following  years, 
and  the  sum  of  £2000  in  respect  of  the  first  dividend,  and  the 
subsequent  sums  so  paid,  were  received  by  the  surviving  executor 
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L.  0.       of  Mr.  Strdker,  and  were  by  him  paid  into  Court  to  the  credit  of 

1871        the  cause. 
Rpji^^n,        On  the  Slst  of  December,  1867,  the  sums  standing  to  the  credit 
^  **         of  the  several  partners  as  capital  amounted  to  £140,000,  the  sum 

—  standing  to  the  credit  of  the  testator's  executors  being  £20,000 ; 
and  the  sum  standing  to  the  credit  of  the  profit-and-loss  account  was 
£118,835.  The  actual  value  of  the  testator's  share  in  the  colliery^ 
including  the  sum  so  standing  to  the  credit  of  the  profit-and-loss 
account,  was,  however,  estimated  at  £29,000  only,  as  on  the  Slst  of 
December,  1867. 

Mizaheth  StraJcer,  in  1867,  presented  a  Petition  for  payment  out 
of  Court  to  her  of  the  sums  paid  as  dividends,  on  which  inquiries- 
were  directed.  She  died  on  the  6th  of  April,  1868,  and  the  per- 
sons entitled  in  remainder  under  the  will  of  John  Straker  presented 
a  Petition  praying  in  effect  a  direction  that  any  further  sums  paid, 
from  the  said  colliery  might  be  divided  between  the  persons  in 
remainder. 

This  Petition  was  opposed  by  F.  SJiaw,  the  personal  representa- 
tive of  Mrs.  Straker,  who  contended  that  her  estate  was  entitled,, 
not  only  to  the  dividends  actually  paid  during  her  life,  but  to  the 
testator's  share  in  the  sum  standing  to  the  credit  of  the  profit-and- 
loss  account. 

The  Vice-Chancellor  James,  on  the  hearing  of  the  Petition,  and 
of  Elizabeth  Straker  s  Petition,  which  came  on  with  the  certificate  by 
the  Chief  Clerk,  was  of  opinion  that  the  testator's  widow  was 
entitled  to  the  whole  of  the  one-seventh  share  of  the  profits  of  the 
colliery  which  were  ascertained  in  her  lifetime,  and  to  a  propor- 
tionate part  of  subsequent  profits  up  to  the  time  of  her  decease  ^ 
and  made  an  order  for  payment  to  the  executors  of  the  sums  now 
in  Court,  and  directed  that  the  deficieuey,  which  the  sums  in  Court 
would  not  meet,  was  to  be  a  charge  on  the  testator  s  share  in  the 
colliery,  and  declared  that  his  share  in  the  future  profits  of  the 
colliery  ought  to  be  applied  in  liquidation  of  that  charge  (1). 

(1)  1870.  March  29.  ^^^  collieiy.    The  testator  had,  by  his- 

Sib  W.  M.  James,  V.C.  : —  partnership  deed,  given  his  partners  very 

The  main  question  in  this  case  is,  ample  powers  with  respect  to  his  share, 

what  the  widow  is  entitled  ta    She  in  the  concern,  and  he  had  also  given, 

was  entitled  in  specie  to  the  profits  of  to  his  executors,  by  his  will,  very  amplo- 
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The  persons  entitled  in  remainder  appealed. 

Sir  RaundeU  Palmer^  Q.C.,  Mr.  Eardy,  Q.C.,  and  Mr.  Bagzhawe, 
for  the  Appellants : — 

We  say  that  everything  left  in  the  concern^  by  whatever  name 
it  was  called,  must  be  treated  as  capital.    Under  the  articles  the 


L.O. 
1871 

Btbakee 

WnfiOK. 


powers  as  to  everything  he  had  in  this 
colliery,  and  every  other  partnership 
ooDcem  of  a  like  nature.  [His  Honour 
then  stated  the  effect  of  the  partnership 
deed.]  Kow,  up  to  the  death  of  the 
testator,  no  profits  were  made,  and 
after  his  death,  for  a  great  many  years 
apparently,  no  profits  were  made,  and 
in  some  years  there  was  a  loss ;  they 
ascertained,  year  hy  year,  however, 
the  profits  and  loss,  and  carried  it  to  a 
profit-and-loss  account  on  the  one  side 
or  the  other,  as  the  case  might  be,  and 
they  abstained  from  making  any  decla- 
ration or  giving  an  express  direction  of 
any  kind  whatever.  Having  regard  to 
the  position  of  the  executors  and  trus- 
tees of  the  testator's  will,  it  seems  to 
me  that  they  rightly  and  properly  ab- 
stained from  doing  so.  I  think  the 
executors  would  hardly  be  justified  in 
joining  in  a  declaration  which  would 
have  interfered  with  the  rights  of  the 
parties  between  whom  they  ought  to 
have  held  an  equal  hand.  No  direction 
was  given  by  the  partners  to  add  the 
interest  to  the  capital.  If  they  had 
done  so,  it  appears  to  me,  beyond  all 
question,  that  the  tenant  for  life  must 
have  taken  the  consequences  exactly 
as  was  determined  in  the  case  oi  Hartley 
V.  Alien  (4  Jur.  (N.S.)  500),  and  the 
earlier  cases,  such  as  Pum  v.  Parts 
(10  Ves.  186). 

Now,  iu  this  case,  as  I  have  said 
before,  there  was  no  direction  that  this 
should  be  capitalised ;  and  when  we 
come  to  the  actual  resolutions  dealing 
with  it,  it  appears  to  me  that  this  is 
by  neoessaiy  implication  n^atived,  be- 


cause, having  to  deal  with  the  capital, 
and  having  to  deal  with  the  profits  at 
the  same  time,  they  do  expressly  ^% 
the  capital  of  the  testator  at  the  sum 
of  £20,000.  lliat  appears  to  me  as 
strongly  as  possible  to  negative  any  idea 
that  they  were  exercising  their  power 
of  converting  income  into  capital  Then, 
that  being  so,  what  did  they  do  ?  They 
added  the  profits  year  by  year,  and 
carried  them  over  to  one  general  ac- 
count of  profit  and  loss,  so  that  it  grew 
up  by  degrees  from  a  sum  of  a  few 
hundred  pounds  until  it  amounted  to  a 
sum  of  £118,835  at  the  end  of  1867. 
In  1866  they  began  to  divide  and  to 
carry  on  their  accounts  on  that  footing ; 
they  began  to  make  a  dividend  on 
account  of  the  aggregate  amount  of 
profit.  They  still  carry  on  the  profit- 
and-loss  account,  chaiging  what  they 
have  paid  out,  and  the  ultimate  result 
of  it  has  been  that,  though  in  some 
years  there  was  a  loss,  a  sum  of  nearly 
£119,000  has  been  accumulated.  That 
is  the  aggregate  amount  of  the  profits^ 
and  has  been  so  dealt  with.   : 

It  appears  to  me  you  must  apply  the 
payments  on  one  side  to  the  earlier 
items  on  the  other ;  the  partners  have 
so  dealt  with  it,  and  every  payment  that 
has  been  made  up  to  that  time  to  the 
partners  has  been  made  on  account  of 
the  profits.  That  was  the  mode  in 
which  they  dealt  with  the  profits — as  a 
thing  not  to  be  divided,  but  as  a  thing 
to  be  kept  in  suspense  until  there 
should  be  cash  in  hand  to  enable  them 
to  pay  those  profits.  They  said,  in  effect, 
that  they  did  not  meau  to  capitalise  this 
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partners  had  power  either  to  divide  out  the  profits  or  to  carry  them 
to  separate  accoants,  or  to  keep  them  and  invest  them  as  capital, 
and  they  chose  the  last  conrse.  It  is  true  that  no  formal  resolu- 
tion on  the  subject  was  passed,  but  the  course  of  proceeding  came 
to  that  effect,  and  was  continued  for  many  years.  The  widow  was 
one  of  the  executors,  and  must  have  been  aware  of  what  was 
done:  Brander  t.  Brander(l).  Where  there  are  under  a  will 
tenant  for  life  and  remaindermen,  they  must  take  the  profits  as 
they  are  declared,  so  long  as  it  is  all  done  hond  fide^  otherwise  a 
tenant  for  life  might  have  the  concern,  goodwill  and  all,  valued 
every  half-year,  and  insist  on  having  the  surplus  as  profits.  Paris  v. 
Paris  (2),  In  re  Ezekid  BarUm's  Trust  (3),  In  re  Maxweirs 
Truds  (4),  and  Hartley  v.iiZZm  (5),  are  aU  authorities  in  our  favour. 
Although  the  partners  have  no  doubt  spent  the  sums  standing 
in  the  books,  giving  the  share  of  the  testator  as  about  £37,000, 
yet  the  actual  value  is  £29,000  only,  and  it  is  absurd  to  say 
that  £37,000  can  be  paid  out  of  £29,000.  This  is  not  a  case 
of  an  ordinary  partnership.  It  was  to  continue  for  many  years,  and 
no  one  partner  could  draw  out  money  or  claim  profits  without  the 
consent  of  the  other  partners.  This  was  a  peculiar  business,  and 
the  partners  were  quite  right  in  keeping  a  large  sum  to  provide 
against  contingencies,  even  if  it  is  not  all  invested  in  the  works. 
It  would  be  contrary  to  the  deed,  and  might  be  ruinous  to  take 
out  money.  Could  any  one  partner  havp  at  any  time  filed  a  bill 
to  have  his  share  of  the  profits  ?  If  a  testator  leaves  property  like 


sum,  but  to  take  it  for  the  purpose  of 
extending  the  conoem ;  and  whenever 
they  had  cash  enough  in  hand  they 
would  pay  it 

That  was  a  proper  thing  to  do,  if 
they  were  iv^tually  considering  what 
was  right  and  fair  towards  a  tenant 
for  life.  It  never  could  have  been 
intended  originally  that  the  income 
of  the  tenant  for  life  should  be  taken  to 
extend  the  works,  and  that  she  never 
should  get  any  benefit  from  it.  Ko 
executor  would  be  justified  in  doing 
that.  Therefore,  I  am  of  opinion  that 
the  widow  was  entitled  to  the  whole  of 


the  profits  that  were  ascertained  in  her 
lifetime,  and  to  the  propoi*tion  of  the  sub- 
sequent profits;  and  that  everything 
that  has  been  paid  in  the  shape  of  divi- 
dends on  the  colliery,  whether  pre- 
viously or  subsequently,  must  be  attri- 
buted to  the  profit  which  accrued  in 
her  lifetime,  unless  it  is  more  than 
enough  to  cover  the  sum  due. 

(1)  4  Ves.  800. 

(2)  10  Ibid.  185. 

(8)  Law  Rep.  6  Eq.  238. 

(4)  1  H.  &  M.  610;  9  Jur.  (N.S.) 
350. 

(5)  4  Jur.  (N.S.)  500, 
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this,  the  only  reasonable  way  of  dealing  with  it  is  to  take  what  has       L.  0. 
been  done  bond  fde  as  final  and  conclusive  of  the  rights  of  all        isri 

parties.    Is  the  Ck>nrt  to  decide  what  is  capital  and  what  is  profits,  Stsaksb 

and  when  the  profits  ought  to  have  been  divided?    To  decide  in  ^* 
favour  of  the  tenant  for  life  would  be  to  go  feu:  beyond  the  case  of       — — 
Jn  re  MaasweWs  Trusts  (1). 

Mr.  WtBcocky  Q.C.,  and  Mr.  Faher,  for  the  surviving  executor  of 
the  testator. 

Mr.  Kay^  Q.C.,  and  Mr.  O.  Williainson,  for  the  executor  of  the 
tenant  for  life : — 

The  partners  could  only  apply  income  as  between  themselves, 
and  not  so  as  to  affect  the  relative  rights  of  the  tenant  for  life  and 
remaindermen.  These  profits  have  not  arisen  from  a  mere  specu- 
lative increase  in  value,  but  from  actual  money  received  for  coal 
sold,  and  then  invested  in  the  works.  They  have  never  been  treated 
as  capital,  always  as  profit,  subject  of  course  to  any  losses  which 
might  happen.  If  it  was  not  divided,  it  must  be  regarded  as  an 
advance  made  by  each  partner.  It  does  not  appear  that  all  the 
money  has  been  spent  on  the  works ;  part  of  it  has  clearly  been 
employed  in  paying  debts,  and  in  giving  credit  The  partners 
never  passed  a  resolution  to  carry  this  sum  to  capital,  but  always 
kept  it  ready  for  division  as  profits.  The  partners  had  power  at 
their  meetings  to  determine  how  the  concern  was  to  be  managed,  and 
what  capital  was  required,  but  could  not,  as  between  other  parties, 
turn  income  into  capital,  even  if  they  had  tried.  They  meant  to 
use  the  money,  and  to  leave  the  rights  of  all  other  parties  unaffected. 
Even  if  the  present  claim  is  for  £37,000,  and  the  value  of  the 
share  of  the  colliery  is  only  £29,000,  the  partners  who  determined 
these  values  knew  what  they  were  about,  and  knew  that  the  works 
must  become  depreciated.  Besides,  the  £29,000  is  only  an  estimate, 
and  the  colliery  may  produce  much  more.  In  re  MaxwdPs  Trusts 
does  not  apply,  and  in  the  other  cases  cited  there  was  either  a 
bonus  or  an  addition  to  capital.  The  partners  agreed  to  keep  this 
sum  as  profits,  and  so  it  must  remain. 

Mr.  Hiffgins,  for  other  parties. 

(1)  1  a  &  M.  610;  9  Jur.  (N.8.)  350. 
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L  c.       LoBD  Hatheblet,  L.C. : — 

This  case  must  depend  upon  the  articles  of  partnership.    Tlie 
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Stbakkr  testator  has  given  his  estate  to  his  executora,  and  they  will  be  in 
WiuQN.  neither  a  better  nor  a  worse  position  than  he  was ;  and  if  the 
executors,  one  of  whom  was  the  widow  and  tenant  for  life,  chose, 
as  they  did,  to  continue  in  partnership,  I  must  take  it  that  they 
were  in  the  same  position  as  the  testator.  The  business  was  that 
of  a  colliery,  and  the  proprietors  agreed  to  an  arrangement  by 
which  a  majority  in  value  of  the  partners  were  from  time  to  time 
to  regulate  the  disposition  of  the  profits,  which  were  not,  as  in 
ordinary  cases,  to  be  divided,  but  were  either  to  be  employed  as 
capital,  or  to  be  divided,  or  to  be  retained  and  placed  to  the  credit 
of  the  several  partners. 

There  is  no  question  that  the  money  in  dispute  was  profits,  but 
the  question  is,  what  is  to  be  done  with  such  profits ;  and  it  seems  to 
me  that  the  yice-Chancellor  has  not  sufficiently  considered  this  dis- 
tinction. It  does  not  follow  that,  because  this  money  was  profits, 
therefore  it  was  to  be  divided.  [His  Lordship  then  read  the 
provisions  in  the  deed  as  to  the  profits.] 

There  is  some  difficulty  as  to  the  construction  of  the  clause,  but 
it  is  clear  that  the  division  was  to  be  made  in  some  way  according 
to  the  wish  of  the  partners.  The  executors  must  have  seen  in  the 
books  how  the  money  had  been  applied,  but  they  called  no  meetings 
on  the  subject,  and  am  I  not  to  take  their  proceedings  as  an  ac- 
quiescence, and  as  amounting  to  a  direction  that  the  money  should 
be  dealt  with  as  it  has  been  dealt  with — ^neither  divided  nor  carried 
to  the  separate  account  of  each,  but  treated  as  capital  ? 

It  cannot  be  held  that  money  which  was  originally  profits  will^ 
merely  because  in  the  books  it  is  called  profits,  and  because  there 
has  been  no  resolution  on  the  subject,  be  still  considered  as  profits, 
though  dealt  with  in  a  difierent  way  for  many  years. 

With  unfeigned  respect  for  the  opinion  of  the  Vice-Chancellor, 
it  does  appear  to  me  that  he  has  not  paid  sufficient  attention  to 
the  effect  of  the  entries  in  the  books.  The  partners  had  powers 
under  their  deed,  and  they  approved  of  the  entries;  the  Court 
cannot  now  go  back  and  divide  what  the  partners  did  not  choose 
to  divide,  paying  to  the  executors  of  the  tenant  for  life  money 
which  has  been  invested  in  expensive  works,  out  of  which  she  has 
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had  the  profit    Her  executors  cannot  now  claim  to  have  this  sum       L.  0. 
treated  as  a  debt  due  to  them.    Any  partner  who  wished  to  have        1871 
his  money  treated  as  a  debt  should  have  said  so,  and  have  pro-     STaAxiB 
posed  it,  though  he  would  probably  have  been  out-voted,  as  no     wiuoic 

doubt  the  partners  would  consider  it  better  to  leave  the  money  in       

the  concern  as  capital. 

It  appears  clear  that  all  this  money  has  been  spent  on  the 
works,  and  there  may  be  nothing  now  in  hand  to  meet  accidents 
or  losses.  No  doubt  it  would  be  irrational  in  such  a  business  as 
this  to  divide  out  everything  as  profits,  and  to  leave  nothing  to 
provide  against  accidents.  What  they  did  was  this :  they  raised 
and  sold  the  coal,  and  for  some  time  spent  all  the  money  on  the 
works,  thereby  in  fact  increasing  the  capital.  Then,  from  time 
to  time,  they  settled  what  they  would  divide  and  pay  out ;  in  fact 
they  divided  part,  and  kept  part  to  provide  against  contingencies, 
saying,  in  effect,  that  they  did  not  think  it  prudent  to  give  each 
partner  credit  for  that  part  of  the  profits,  which  they  would 
retain  as  capital. 

This  was  a  perfectly  legitimate  mode  of  proceeding,  for  it  by  no 
means  followed  that,  because  profits  were  made,  therefore  they 
were  to  be  divided.  The  Vice-chancellor  said,  that  if  the  partners 
made  no  resolution  to  retain  the  profits,  they  must  be  taken  to  be 
divided ;  but  he  was  influenced  by  the  first  resolution  as  to  dividing 
£2000  a  share,  and  making  the  capital  £20,000  for  each  share, 
and  he  says  that  they  then  made  a  difference  between  capital  and 
profits.  But  there  is  a  fallacy  in  that  argument,  for  though  they 
then  said  that  the  capital  of  each  share  should  be  £20,000,  they 
said  nothing  about  the  joint  capital  of  the  concern.  It  is  true  that 
they  kept  a  profit-and-loss  account,  but  they  treated  it  as  capital. 

According  to  the  frame  of  this  partnership,  there  was  very  little 
to  distinguish  it  from  a  joint  stock  company,  for  it  was  to  be 
governed  by  a  majority  in  value  of  the  partners.  This  is  not  the 
usual  rule,  but  it  was  the  rule  here,  so  that  the  majority  could 
keep  in  hand  what  they  pleased,  and  neither  the  testator  nor  hi^ 
executors  could  made  the  other  partners  pay  this  money  out  of  the 
concern,  especially  when  it  was  all  invested  in  the  works.  Nor  is 
there  any  hardship  in  the  case,  for  the  widow  has  had  the  profits 
of  the  investment 
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L.a  The  Older  of  the  Yioe-Chanodlcv  nmsfc  be  Tuied,  and  theie 

VfTi  miMt  be  a  dfdaiation  that  the  widofw's  eslate  is  entitled  to  the 

aJm^m  monej  in  Cooit,  bot  that  the  money  inyesled  in  the  oollieiy 

,^  belongg  to  the  estate  of  the  tesUtoE. 

SoUctton:  Messre.  VanSandam  A  Cumming  ;  Messrs.  WmiamsoUy 
Ha,  A  Co.;  Mr.  Crawdy. 


L.  c.  MEBCELANT  TATLOBS*  COMPANY  v.  ATTORNEY- 

mid  Ll  J  J.  

GENERAL. 

1971 

F^Tvi  22  •  CharitMe  Devue — Bepain — Surplus  pf  BenU, 

Jforeia' 
-.—  A  testator  devised  certain  lumses  and  tenementa  to  the  Master,  Wardens,. 

and  Commoiialty  of  the  Company  </  Merchant  Tayhrs^  **  to  this  intent  and 

npon  this  oonditioD,*  that  the  Master  and  Wardens  shonld  every  year,  ont  of 

the  rents,  provide  for  twelve  poor  men  and  twelve  poor  women  of  the  city  of 

London  certain  garments  of  a  specified  price ;  and  he  directed  the  chamherlain 

and  town  clerk  of  the  city  of  London  to  put  the  company  in  mind  and  see 

that  the  garments  were  given ;  and  gave  to  them  for  so  doing  10s.  a  pieco 

out  of  the  rents;  and  so  that  the  whole  residue  of  the  rents  the  Master  and 

Wardens  should  maintain  and  gather  into  a  stock,  and  therewith  repair,  and 

if  need  he  rehoild  the  tenements :  and  in  case  the  Master  and  Wardens  should 

be  remiss  and  negligent  in  delivering  the  said  garments,  then  he  willed  that 

the  parson,  churchwardens,  and  parishioners  of  St.  Michai^s,  ComhUl^  should 

enter  upon  the  lands  and  tenements  and  hold  the  same,  **  to  this  intent  and 

upon  this  condition,"  that  they  should  bestow  the  yearly  rente  in  and  upon 

the  garmente  of  the  twelve  poor  men  and  twelve  poor  women,  and  upon  the 

reparation  of  the  tenements,  and  the  said  20s.  to  the  chamberlain  and  town 

clerk.  At  the  death  of  the  testetor  the  income  arising  from  the  tenemento  wss 

considerably  greater  than  was  required  for  the  charitable  purposes  expressed 

in  the  will,  and  the  payment  of  the  20s.  to  the  chamberlain  and  town  clerk  ; 

and  subsequently  the  income  became  very  much  greater : — 

Eeldy  that  the  Merchant  Taylort^  Company  were  not  entitled  to  the  surplua 
income  for  their  own  benefit,  but  were  bound  to  apply  it  to  charitable 
purposes. 

Attorney-General  v.  Wax  Chandlers^  Company  (1)  distinguished  and 
explained. 

Decision  of  the  Master  of  the  Bolls  affirmed. 


T 


HIS  was  an  appeal  from  a  decision  of  the  Master  of  the  BoUs^ 
who  held,  on  the  construction  of  the  will  of  Bobert  Donkyn,  dated 

(1)  Law  Rep.  5  Ch.  503, 
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December  1,  ISTO,  that  the  surplus  rents  of  certain  houses  in  the       L.c. 
city  of  London^  which  remained  after  answering  certain  charitable 
purposes  and  providing  for  repairs,  were  given  to  charitable  pur-       v^v^ 
poses,  and  not  to  the  MereJiant  Taylors'  Company.  The  case  before  ^^^^^^ 
the  Master  of  the  Bolls  is  reported  (1),  where  the  will  is  set  out  at    .     «• 

ATTOUJfBT- 

length  and  the  circumstances  are  fully  stated.  Genbbal. 

Sir  Bounddl  Palmer,  0.0.,  Sir  B.  Baggallay,  Q^C,  and  Mr. 
CooTcson^  for  the  Mereha/nt  Taylors'  Company : — 

We  contend,  both  on  the  natural  construction  of  the  will  and  on 
the  authority  of  Attomey-Oenerai  v.  Waa  Chandlers'  Company  (2), 
that  the  surplus  rents  were  intended  to  be  kept  by  the  company. 
The  Master  of  the  Bolls  relied  upon  the  fact,  that  in  this  case  the 
sum  is  to  be  paid  out  of  rents  and  profits,  and  also  that  there  are 
not  here,  as  in  that  case,  indicia  of  any  regard  by  the  testator  for 
the  company.  But  the  indicia  are  the  other  way :  in  that  case 
they  took  benefits  under  the  will;  here  they  have  nothing  to  com- 
pensate them  for  their  trouble,  unless  they  are  to  have  the  surplus 
rents.  The  question,  however,  is  not  what  the  company  takes,  but 
how  they  take.  If  the  whole  rent  is  exhausted,  there  would  be 
nothing  for  the  company ;  if  it  was  not,  they  took  the  surplus : 
Attorney-Oeneral  v.  Corporation  of  Beverley  (3) ;  Attomey-Oenerdl 
V.  Skinners'  Company  (4)  ;  Attomey-Oeneral  v.  Brazenose  Col" 
lege  (5) ;  AUomey-Oeneral  v.  Dean  and  Canons  of  Windsor  (6). 

Moreover,  it  is  clear  that  the  testator  took  an  interest  in  this 
company,  and  meant  them  to  have  some  benefit.  There  is  no 
direction  that  any  one  else  should  take  any  interest  in  the  surplus 
rents ;  and  to  whom  would  the  surplus  go  if  the  gift  over  took  place  ? 
The  mere  fact  of  a  gift  over  assumes  that  there  was  something  to 
go  over,  and  not  merely  the  trouble  of  looking  after  houses.  The 
Merchant  Taylors'  Company  was  not  a  charitable  corporation,  and 
there  is  nothing  to  shew  that  the  testator  intended  all  his  pro- 
perty to  go  to  charitable  purposes.  There  is  nothing  in  this  will 
to  deprive  the  company  of  the  rents  after  they  have  done  what  the 
testator  requires.    It  makes  no  difference  whether  the  estate  was 

(1>  Law  Rep.  11  Eq.  35.  (4)  2  Bt2ss.  407. 

(2)  Ibid.  8  Eq.  452;  6  Ch.  503.  (6)  2  CI.  &  F.  295. 

(3)  6  H.  L.  C.  310.  (6)  8  H.  L.  C.  869. 
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L.  0.       given  to  a  corporation  or  an  individual :  St  Mary  Magdalen  CcUege 
V.  Attomey^Oeneral  (1).    Moreover,  these  rents  have  for  300  years 


been  treated  as  the  property  of  the  company ;  and  the  Court,  in 
t?ylSm*Co  ^<^^b*f'*'^  cases,  always  considers  that  as  an  argument:  Attorney- 
^    ••  General  v.  Mayor  of  Bristol  (2)  ;  Attorney-General  v.  Corporation 

ATTOBHBT-  -n      1 

Gbvbbal.    ojBochester  (3). 

Mr.  Jessd^  Q.C.,  and  Mr.  Wichene,  for  the  Attorney-General : — 

As  to  the  case  of  the  Wax  Chandler^  Company^  the  wills  are 
not  the  same,  and  the  Court  cannot  take  words  out  of  one  will  and 
say  it  will  give  the  same  meaning  to  another  will.  The  gift  is  to 
charity.  Where  there  is  a  trust,  it  makes  no  difference  whether 
the  estate  is  given  to  a  corporation  or  an  individual;  but  there  is  a 
great  difference  where  there  is  no  trust,  but  merely  a  charge,  as 
then  the  inference  is  against  any  benefit  being  intended  to  the 
corporation.  When  there  is  no  gift  of  the  surplus,  the  law  disposes 
of  it :  Attorney-General  v.  Corporation  of  Beverley  (4).  As  to  in- 
ducement to  the  company,  the  power  of  administering  the  property, 
and  of  selecting  the  objects,  is  quite  enough. 

Sir  Bounded  Palmer ^  in  reply. 

Lord  Hathbbley,  L.C.  : — 

This  is  an  appeal  from  a  decree  of  the  Master  of  the  Bolls,  which 
has  in  effect  declared  that  the  property  given  by  the  will  of 
one  Bdbert  Donkyn,  in  the  year  1570,  to  the  Merchant  Taylors' 
Company f  is  wholly  applicable  to  charitable  purposes;  and  the 
decree  thus  appealed  from  is  questioned  on  the  ground  that, 
according  to  the  authority  of  the  Attorney-General  v.  Wax 
Chandlers^  Company  (5)  and  the  class  of  eases  which  that  autho- 
rity professed,  at  all  events,  to  follow,  the  property  here  is  given 
to  the  Merchant  Taylor^  Company^  subject,  indeed,  to  a  charge  on 
behalf  of  the  objects  which  are  mentioned  in  the  bequest,  but 
subject  only  to  that  charge,  and  that  the  remainder  is  given  to  the 
company  absolutely  and  for  their  own  benefits 

(1)  6  H.  L.  C.  189.  (3)  5  D.  M.  &  G.  797. 

(2)  2  Jac.  &  W.  294.  (4)  G  Ibid.  250. 

(5)  Law  Rep,  5  Ch,  503. 
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I  confess  that  the  case  has  appeared  to  me  to  be  one  of  very  con-       L.  0. 
-siderable  difficulty.  I  believe  that  it  does  not  so  appear  to  the  Lords 
Justices ;  but  I  feel  that,  regard  being  had  to  the  previous  autho-        w-v^ 
ritieSy  and  especially  to  the  very  important  dicta  of  Lord  XXdon  in  t^5S^Q) 
Mtamey'General  v.  Mayor  of  Bristol  (1),  sanctioned  and  expanded         *• 
'<a8  those  dicta  have  been  by  Lord  St.  Leonards  in  the  case  of  Mayor    Oskebau 
of  SotdhmoUon  v.  Attorney-Oeneral  (2),  it  has  become  a  matter  of 
'Considerable  difficulty  to  know  where  the  precise  line  is  to  be  drawn 
with  reference  to  bequests  of  this  date  and  character.    The  real 
point  to  be  ascertained  is  easy  enough  to  define,  but  the  application 
•of  any  definition  which  may  be  given  to  the  particular  case  before 
the  Court  is  always  the  great  difficulty. 

Now,  I  apprehend  the  rule  is  very  simple  and  plain,  that  if  an 
out-and-out  devise  or  gift  is  made  to  the  persons  who  are  the  imme- 
•diate  objects  of  the  devise  or  gift,  subject  only  to  a  charge  for 
certain  specified  objects,  then  the  devise  or  gift  stands  good,  and 
iihe  charge  only  has  to  be  carried  into  effect.  On  the  other  hand, 
if  trust  and  trust  only  is  the  object  of  the  testator,  then  whether 
iliere  be  a  positive  gift  to  the  particular  objects  who  are  to  receive 
a  benefit  out  of  the  property  so  devised,  or  there  be  simply  a  direc- 
tion generally  as  to  trast,  and  trusts  are  declared  which  do  not 
-exhaust  the  whole  estate,  still  the  trust  remains,  and  there  is  then 
a  resulting  trust  to  the  heir  of  the  devisor  or  grantor ;  and  if  not, 
then  the  question  arises  under  the  general  rule,  whether  the 
•charities  are  not  entitled  to  have  the  whole  of  the  estate  not 
specifically  disposed  of  for  the  purpose  of  increasing  the  gift  to  the 
general  objects  of  the  charity,  which  is  in  that  case  supposed  to 
have  been  the  testator's  paramount  intention. 

Among  the  authorities  which  are  not  cases  of  charity,  King  v. 
Denison  (8)  and  DatMon  v.  Clarke  (i)  are  well  known.  Daumn  v. 
4Jlarke  was  a  very  remarkable  case,  because  the  property  was 
chargeable  and  on  a  trust ;  and  it  was  held  ultimately  to  be  a  charge 
and  not  a  trust  It  has  been  found  that  there  are  cases  of  extreme 
difficulty  bordering  on  the  line,  just  as  there  are  cases  of  charity 
of  extreme  difficulty  bordering  on  the  line. 

With  regard  to  charities,  a  rule  has  been  laid  down  by  Lord 

(1)  2  Jac.  &  W.  294.  (3)  1  V.  &  B.  260. 

(2)  5  H.  L.  0. 1.  (4)  18  Ves.  247. 
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L.  0.       EloUm  in  'AUomey'OeneraJ  v.  Mayor  of  Bristol  (1\  and  somenrhat 

^  expanded  by  Lord  iS!f.  Leonards  in  Mayor  of  SouihmoUon  y.  AUot- 

C^        ney-Oeneral  (2\  that  where  a  gift  has  been  made  to  a  corporate 

T^^"^i^^    body,  and  there  is  de  facto  a  surplns,  and  nothing  whateyer  has 

V.         been  said  about  residue  or  surplus,  then  the  corporate  body  takes 

General.'   the  gift,  subject  only  to  the  charges ;  or,  in  other  words,  there  is 

not  a  resulting  trust  for  the  donor. 

Now,  in  the  case  oiAttomey^Oenerdlr.  Wax  Chandlers'  Company{3)r 
there  were  certainly  features  difTering  materially  from  those  of  the 
ease  before  us.  In  the  first  place,  there  was  what  I  think  may  be 
called  an  absolute  charge  upon  the  property ;  and,  further,  ia  the 
event  of  a  breach  of  duty  on  the  part  of  the  first  takers,  a  gift  over 
to  a  person  individually  tiiere  named,  who  evidently  was  intended,, 
subject  to  the  charge,  to  take  for  his  own  benefit ;  and  therefore 
there  was  an  inference  that  the  interest,  subject  to  the  charge,  was  a 
beneficial  interest  in  the  first  takers,  from  whom  it  was  to  go  over. 
And  further,  there  was  a  direction  to  pay  the  residue  of  the  rents 
towards  repairs,  it  being  perfectly  clear  in  that  case  that  the 
testator  could  have  no  conception  whatever  of  what  the  residue 
of  the  rents  would  be.  What  he  meant  was,  that  the  company 
should  take  the  property,  and  that  it  should  not  be  allowed  to  go> 
out  of  repair ;  but  subject  to  that,  the  company  would  take  the 
property.  But  here  the  almshouse  itself  is  given  to  the  inmates^ 
the  payments  are  to  be  made  to  them,  the  property  is  to  be  occu- 
pied by  them ;  it  is  to  be  for  them,  and  the  whole  property  is 
given  to  them.  I  wa&f,  I  think,  pressed  then,  as  we  have  been 
pressed  upon  the  present  occasion,  with  a  dictum  of  Lord  Justice 
Turner  in  AUomey-Oeneral  v.  Mayor  of  Beverley  (4),  that  he 
believed,  although  he  knew  of  no  authority  to  that  effect,  that  if 
the  portion  of  rents  and  profits  not  given  to  the  charity  be  devoted 
to  the  payment  of  burdens,  which  the  charity  would  otherwise 
have  to  bear,  that  property  is  given  to  the  charity.  I  cuinot 
thoroughly  agree  with  him  that  it  is  given  to  the  charity.  As  tkr 
as  it  is  given,  of  course  it  is  so ;  but  if  it  be  meant  to  say  that 
the  whole  property  is  given  to  the  charity,  because  it  is  to  be 
applied  in  satisfaction  of  a  charge,  I  humbly  venture  to  differ  from 

(1)  2  Jaa  &  W.  294.  (3)  Law  Bep.  5  Ch.  503. 

(2)  5  H.  L.  C.  1.    .  (4)  6  D.  M.  &  G.  265. 
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him^  and  to  say  that  it  is  varying  the  whole  distinction  which  has       L.  0. 
heretofore  been.made  between  charge  and  trost;  and  if  it  be  only 
a  charge  upon  a  certain  amount  of  lands  to  pay  off  certain  other       ^.y^ 
chaises  upon  the  charity,  I  apprehend  that  when  those  other  m^^H^^ 
charges  have  been  paid,  the  gift,  whatever  it  is,  would  be  the         <^« 
subject  of  a  resulting  trust.  OnnuL. 

Having  said  so  much,  I  think  that  I  have  quite  sufficiently 
explained  the  reason  for  my  feeling  great  doubt  and  hesitation  in 
this  particular  case.  I  think  that  it  is  one  of  very  great  nicety ; 
but,  upon  the  whole,  I  am  not  inclined,  nor  am  I  strongly  enough 
pressed  by  the  contrary  construction — ^regard  being  had  not  only 
to  the  decision  of  the  Master  of  the  BoUs^  but  to  the  views  of  both 
my  learned  colleagues — to  say  that  the  decision  of  the  Master  of 
the  Bolls  is  erroneous.  The  difference  between  the  present  case 
and  that  of  Attamey-Oeneral  v.  Wcub  Chandlers*  Company  (1)  is  not, 
to  my  mind,  so  clear  and  satisfactory  as  any  one,  having  to  decide 
the  case  upon  a  difficult  will,  would  desire  it  to  be.  We  must  do 
the  best  we  can  upon  the  testator's  expressions,  and  the  matter 
would  not  have  come  here  if  they  were  easy  to  construe. 
[His  Lordship  then  referred  to  the  terms  of  the  wUl.] 
Now,  the  difference  is  this :  It  is  not  merely  said  in  an  off-hand 
way,  as  in  the  other  case,  but  we  undoubtedly  have  here  a  very  defi- 
nite bequest  (which  the  Attorney-General  could  at  any  time  have 
enforced)  to  accumulate  anything  over  and  above  what  was  wanted 
for  the  immediate  repairs.  It  is  not  to  be  spent,  but  it  is  to  form 
a  fund  for  the  purpose  of  repairs,  and  of  rebuilding  these  premises. 
And,  further  than  that,  if  the  Merchant  Taylors*  Camfawy  do  not 
do  what  is  here  required,  there  is  a  gift  over-*-not,  as  in  the  former 
case,  to  a  person  who  was  to  take  beneficially,  subject  to  the  per- 
formance of  the  particular  trust>  but  to  persons  who  are  only  to 
take  for  a  distinct  and  separate  charitable  purpose.  I  quite  allow 
the  force  of  Sir  BawndeU  Pahnei^s  argument  upon  that  pdnt  of  the 
case,  in  which  he  said,  that  the  fact  of  the  property  being  givm 
over  to  another  corporation  does  not  shew  that  thete  was  any  inten- 
tion to  give  any  more  to  the  people  who  were  to  have  the  gowns, 
or  to  augment  their  number ;  but,  at  the  same  time,  the  vrhcie 
question  upon  the  will  is,  whether  the  testator  intended  a  resulting 

(1)  Law  Bep.  6  Ch.  603. 
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liwa       trust    That  I  tUnk,  he  clearly  did  not»  nor  did  he  intend  an  oat- 

and-oat  gift  to  the  persons  who  were  to  take  subject  only  to  a 

!^        charge.    Looking,  therefore,  to  the  right  which  the  Attorney- 

T^moS^  Genetal  would  haye  had  to  keep  this  fond  aocamnlated  for  con- 

9.         tingenciesy  and  looking  to  the  gift  over  in  case  the  poor  men  and 

QwKmAL,     poor  women  were  not  provided  for,  I  come  with  considerable  hesi- 

""^        tation  to  the  oondnsion  that  there  is  enough  npon  this  will  to  shew 

that  the  testator  did  not  intend  a  benefit  to  the  company ;  and  if 

he  did  not  intend  a  benefit  to  the  company,  I  certainly  think  that 

there  is  no  qaestion  that  he  did  not  int^id  a  resulting  tmst ;  and 

therefore  the  only  alternative  is,  that  aU  the  property  shoold  be 

given  to  charity. 

Sib  W.  M.  James,  lU.: — 

I  also  am  of  opinion  that  the  decision  of  the  Master  of  the  BoUs 
ought  to  be  affirmed. 

It  is  possible  that  during  the  many  years  in  which  I  acted  as 
counsel  for  the  Attomey-Greneral  in  charity  cases,  and  had  to 
advise  on  such  documents  as  that  before  us,  and  to  consider  the 
authorities  bearing  on  their  construction,  I  may  have  unconsciously 
acquired  a  bias  in  &vour  of  the  claims  of  charities.  But,  making 
every  allowance  for  that  possible  bias,  I  feel  that  I  should  have 
been  exceedingly  startled  if  the  decision  of  His  Liordship  had  been 
other  than  it  is. 

To  my  mind,  the  only  thing  we  have  to  deal  with  is  the  mean- 
ing of  the  testator's  words  in  this  particular  instrument ;  and  it  is 
to  me  clear  that  the  plain,  natural,  ordinary  grammatical  construc- 
tion of  these  words  is  so  free  from  all  ambiguity  and  doubt  as  not 
to  require,  and  not  to  admit  of,  any  assistance  or  control  from  the 
authority  of  cases  decided  on  the  construction  of  any  other  will  or 
instrument. 

As  a  general  rule  of  law,  it  is  clear  that  where  there  is  a  gift 
to  trustees  merely  as  trustees,  they  cannot  take  any  benefit  arising 
from  the  fact  that  the  expressed  trusts  do  not,  whether  originally 
or  from  any  subsequent  event,  exhaust  the  whole  estate.  In  ordi- 
nary trusts  the  results  are,  that  there  is  an  implied  trust  for  the 
donor's  heirs  or  representatives.  In  most  cases  of  gifts  for  chari- 
table purposes  there  is  an  implied  trust  for  charity. 
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But  there  is  a  class  of  cases — not  confined  or  peculiar,  as  it       Ii.O. 

J   T       TT 

seems  to  me^  to  gifts  to  colleges,  municipal  corporations,  or  city 
guilds — ^in  which  it  is  a  fairly  moot  question  whether,  in  a  gift  of        y^y^ 
property  to  trustees,  they  take  as  trustees  solely  for  the  purposes  »^^^^^ 
of  the  trusts,  or  take  subject  only  to  the  due  execution  of  the  «• 

specified  trusts.  And,  in  considering  that  question  where  it  fairly  Gxnkral. 
arises,  every  surrounding  circumstance,  the  character  and  position 
of  the  donor  and  donee,  the  more  or  less  probability  of  one  inten- 
tion or  another,  the  current  of  authorities  in  similar,  or  nearly 
similar,  cases,  are  all  matters  which  the  Court  of  construction  not 
only  may,  but  must,  look  to  for  aid  and  guidance. 

But  where  the  testator  or  donor  has  in  express  words  directed 
the  whole  of  the  property,  or  the  whole  of  the  rents  and  profits,  to 
go  to  purposes  which  exclude  all  beneficial  interest  in  the  donee, 
and  his  words  are  not  controlled  or  interpreted  by  plain  implica- 
tion arising  from  other  parts  of  the  same  instruments,  there  is,  in 
my  judgment,  no  legitimate  power  in  any  Court  of  construction  to 
resort  to  the  surrounding  circumstances,  or  to  the  character  or  posi- 
tion of  the  parties,  or  to  the  probability  of  intention,  or  the  current 
of  authority,  or  to  do  anything  but  give  effect  to  the  very  words. 

This  is,  in  my  opinion,  the  case  with  t'le  present  will.  The  gift 
is  of  a  large  number  of  small  houses  in  the  City,  upon  trust,  out 
of  the  rents  and  profits,  to  make  certain  specified  gifts  to  cert:iin 
charitable  objects,  and  proceeds  thus : — [His  Lordship  read  from 
the  will  the  gift  of  the  residue.]  It  seems  to  me,  that  if  ever  there 
was  a  plain  gift  to  trustees  solely  for  the  purposes  of  the  trust, 
and  in  terms  excluding  any  beneficial  interest  in  the  trustees,  this 
is  such  a  gift. 

It  was  contended — ^but  I  am  afraid  that  I  was  unable  rightly  to 
apprehend  the  argument — ^that,  independently  of  those  words  as  to 
repairs,  and  omitting  those  words,  there  would  have  been  a  gift  to 
the  company,  subject  only  to  the  performance  of  the  charitable 
obh'gations ;  and  that^  starting  with  that,  those  words  are  idle  and 
superfluous,  as  they  merely  direct  an  owner  in  fee  simple  of  house 
property  to  provide  a  fund  for  the  proper  reparation  and  main- 
tenance of  his  own  property. 

You  may  do  anything  with  any  instrument  in  that  way.  Omit 
certain  words  and  then  arrive  at  the  conclusion,  and  then  deal  with 
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I4  0.       the  omitted  words,  being  bound  by  the  condosion  you  haye  arriTed 
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%^vw  Bat  can  it  be  with  any  reason  contended  that  the  testator's  in- 

tYtwb^O)  *^^*^^^  ^^  ^y  ^ese  words,  to  give  such  idle  and  saperflaons  direo- 
V-  tions  ?  Did  he  or  did  he  not,  so  far  as  intention  goes,  intend  an 
GnoERAL.  obligation,  which  it  was  incambent  on  his  devisee  to  perform,  to 
accumulate  the  surplus,  the  whole  surplus.  I  cannot  doubt  that 
he  did  so  intend ;  and  if  there  was  an  obligation  intended  by  the 
testator,  and  expressed  by  him  as  an  obligation  extending  to  the 
whole  surplus,  then  the  obligation  and  the  trust  extended  at  the 
first,  and  from  the  first,  to  the  whole  rents  and  profits  of  the 
property,  so  as  to  exclude  any  beneficial  interest  in  the  devisee. 
And  for  whose  benefit  was  that  obligation  as  to  the  surplus  in- 
tended ?  Plainly,  as  it  seems  to  me,  for  the  benefit  of  the  charity. 
The  property  being  house  property — cottage  property,  in  fitct^  bring- 
ing in  a  rental  of  about  30s.  a  house  and  garden — ^it  is  reasonably 
certain  that  it  would  require  considerable  repairs,  and  would  be 
liable  to  the  then  not  uncommon  peril  of  fire  at  a  time  when 
insurance  against  fire  was  unknown ;  and  the  direction  to  accumu* 
late  the  whole,surplus  into  one  stock  for  the  purposes  of  reparation 
and  rebuilding,  as  occasion  should  require,  was  obviously  a  provision 
to  secure  against  all  contingencies  for  the  charitable  objects  the 
bounty  intended  for  them,  and  was  therefore  a  devotion  of  the  whole 
surplus  for  the  benefit  of  those  charitable  objects.  It  was  simply 
what  in  commercial  companies  is  kiio?m  as  a  depreciation  and 
reserve  Amd.  I  cannot  myself  doubt  that  if,  upon  or  after  a 
testator's  death,  in  any  similar  gift  at  this  day  the  devisee  were  to 
spend  the  surplus  instead  of  accumulating  it,  the  Attorney-General 
would  obtain  from  this  Court,  on  behalf  of  the  charity,  a  proper 
decree  for  the  execution  of  the  trusts,  whether  the  devisee  were  an 
individual,  a  municipal  corporation,  or  a  City  company. 

It  was  said,  indeed,  that  it  could  never  have  been  intended  by 
the  testator  that  any  surplus,  however  large,  was  to  be  expended 
in  unnecessarily  expensive  repairs  or  reconstruction.  The  answer 
to  that  is,  that  the  testator  never  supposed  that  there  would  be 
any  large  surplus ;  to  him,  house  property  producing  £26  a  year 
represented  £26  a  year:  he  no  more  dreamt,  on  the  one  hand,  of 
the  change  in  the  value  of  money,  and  in  the  value  of  houses  and 
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land  in  London^  than  he  dreamt  of  the  whole  property  being       L^O. 
swallowed  up  by  an  earthquake,  or  the  corporation  itself  being 
destroyed  by  some  revolutionary  measure. 

He  was  making  a  moderate  and  reasonable  provision  for  the  xY^lom^ 
security  of  his  charity  by  devoting  the  surplus,  and  the  whole         v* 
surplus,  to  a  reserve  fund.    The  fact  that  that  surplus,  centuries    GsinEaAL. 
^fter  his  death,  has  grown  to  its  present  amount,  no  more  entitles       ""^ 
the  company  to  it  than  in  the  case  of  there  being  a  clear  gift  to 
the  company  of  a  surplus,  supposed  by  the  testator  to  be  small,  it 
would  have  deprived  them  of  any  portion  of  such  surplus.    It  is 
the  very  case  to  which  the  doctrine  of  ey-pres  applies. 

In  the  view  which  I  take  of  this  case,  therefore,  it  is  not  neces- 
sary that  I  should  refer  in  detail  to  the  authorities  which  have 
been  cited. 

I  think  I  may,  however,  properly  refer  to  Attomefj-Oenerdl  v. 
Mayor  of  Bristol  (1),  and  the  case  of  Attomey-Oeneral  v.  Wax 
Chandlers'  Company  (2),  both  of  which  I  take  to  be  authorities 
in  favour  of  the  decision  of  the  Master  of  the  Bolls.  In  the 
Bristol  Case,  the  then  Master  of  the  Bolls  came  to  the  conclusion 
that  he  might  imply  the  words  found  in  this  will,  and  proceeded  to 
•decide  accordingly  in  favour  of  the  charity ;  and  it  is  reasonably 
probable  that  if  there  had  been  such  express  words,  Lord  Eldon^s 
subsequent  elaborate  examination  of  every  clause  and  word  in  the 
instrument  would  not  have  induced  him  to  depart  from  the  decision 
of  the  Master  of  the  Bolls. 

In  that  case  there  were  introductory  words :  "  And  for  no  other 
end,  intent,  or  purpose  " — ^which,  it  was  contended,  threw  such  a 
difficulty  in  the  way  of  the  construction  ultimately  arrived  at  as  to 
shew  to  what  length  this  Court  has  gone  in  favour  of  corporation 
•devisees.  Now  the  danger  forcibly  pointed  out  by  Mr.  Jessd,  of 
making  the  decision  as  to  one  instrument  into  a  canon  of  construc- 
tion for  the  interpretation  of  another,  is  strikingly  illustrated  by 
those  words,  and  the  argument  deduced  from  them — ^for  to  me  those 
words  are  about  the  strongest  thing  in  the  whole  document  in 
favour  of  the  Bristol  Corporation.  The  donor  said :  **  I  give  you  the 
property ;  there  are  certain  trusts  which  you  are  to  perform — and 
I  have  no  other  trust,  intent,  or  purpose  whatever  in  view ;  there 

(1)  2  Jac.  &  W.  294.        ^  (2)  Law  Rep.  5  CL  603. 
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L.  0.       is  to  be  no  implied  trust,  no  resulting  trust,  and  if  you  do  the  things- 
which  I  have  told  you  to  do,  and  nothing  more,  you  will  fulfil  eTery 


s^yw       obligation  which  I  mean  to  impose  on  you." 
Tayi^Ib^^      As  to  the  case  oiAttorn&y-Qeneral  v.  Wax  Cha/nHers'  Company  (1\ 
V.         it  is  enough  to  say  that  the  learned  Judge  who  first  decided  that- 
General,     case,  also  decided  the  case  under  appeal ;  and  he  has  told  us  that 

—  he  decided  it  on  the  very  special  context  and  very  special  circnm- 
stances  in  that  case — that  his  ratio  decidendi  was,  in  fact,  on  th& 
things  which  constitute  the  differences  between  that  will  and  the 
present ;  and  I  do  not  think  that  there  was  any  substantial  dis- 
tinction between  the  two  judgments  in  that  case.  The  Oourt  was 
enabled  or  compelled,  by  the  context  and  the  surrounding  cir- 
cumstances, to  put  what  I  humbly  conceive  to  be  a  somewhat 
strained  and  non-natural  meaning  on  the  residuary  clause  in 
that  will.  If,  in  the  total  absence  of  any  such  context  and  of 
any  such  surrounding  circumstances,  the  Court  were  to  extend 
the  construction  to  the  will  under  consideration,  it  would  be,  in 
my  judgment,  to  lay  down  not  a  canon  of  construction,  but  a 
positive  rule  of  law,  that  in  cases  of  gifts  to  City  companies  upon 
expressed  trusts  exhausting  the  whole  income,  if  one  of  such. 
expressed  trusts  is  of  the  surplus  for  the  reparation  and  rebuilding- 
of  the  property,  such  trusts  shall  in  all  cases  be  read  as  if  it  were 
a  gift  of  the  surplus  to  such  companies  for  their  own  use  and 
benefit 

In  my  judgment,  it  is  beyond  the  province  of  a  Court  of  con- 
struction to  lay  down  any  such  rule  of  law. 

Sir  G.  Mellish,  L  J. : — 

This  case  appears  to  me  to  depend  entirely  upon  the  question 
whether,  according  to  the  true  construction  of  the  will  of  Bobert- 
Donkyn,  his  lands,  tenements,  and  gardens,  in  the  parish  of  8t^ 
Botolph,  are  devised  to  the  Merehanl  Taylors'  Company  beneficially, 
subject  to  the  charge  of  having  to  fulfil  certain  charitable  objects 
and  repairing,  and  from  time  to  time  rebuilding  the  premises,  in 
which  case  the  surplus  profits  would  belong  entirely  to  them,  or 
the  lands,  tenements,  and  gardens  are  devised  to  them  upon  trust 
to  apply  the  whole  of  the  existing  net  profits  of  the  lands  to- 

(1)  Law  Bep.  5  Ch.  508. 


VOL.  VL]  GHANCEBT  APPEALa  523 


andli.  JJ. 
1871 


charitable  purposes,  in  which  case,  according  to  the  well-known       L.  G^ 
role  established  by  the  Thdford  School  C(ue{l),  the  whole  of  the 
surplus  rents  will  belong  to  the  charity. 

Now,  I  am  of  opinion,  after  considering  the  whole  of  the  testator's  tYSS^O) 
will,  that  he  intended  to  devote  all  the  property  devised  by  it  to  «• 

charitable  purposes.  The  property  consisted  principally  of  houses,  Qkhsbal. 
and  it  was  obvious  that  a  portion  of  the  rents  must  be  reserved  for 
repairs  and  rebuilding,  and  the  testator  seems  to  me  to  have 
calculated  how  much  of  the  rents  he  could  safely  devote  to  charit- 
able purposes,  so  as  to  have  a  sufficient  residue  for  repairs  and 
rebuilding.  The  language  of  each  of  the  devises  seems  to  me 
directly  to  negative  any  intention  on  the  part  of  the  testator  to 
leave  any  residue  for  the  benefit  of  his  trustees.  In  the  first 
devise  of  a  house  to  the  parson  and  churchwardens  of  the  parish  of 

_  _  __  • 

St.  Michael  in  GornhtU  the  words  are,  '^  and  the  whole  rest  of  the 
rent  I  will  shall  be  reserved  to  the  maintenance  of  the  reparations 
of  the  said  house."  In  the  devise  in  question  the  words  are,  *^  and  so 
that  the  whole  residue  of  the  said  rents  and  profits  of  the  said  lands, 
tenements,  and  gardens,  they  do  maintain,  and  gather  yearly  into 
a  whole  stock,  and  therewith  do  and  keep  the  reparations  of  the 
said  tenements  to  them  devised,  and  if  need  be  new  build  the 
same  as  to  their  discretions  need  shall  appear,  as  the  same  stock 
will  fall  out ;"  and  in  the  gift  over  of  the  same  property  to  the 
parson,  churchwardens,  and  parishioners  of  St.  Michael  in  ComhiB, 
the  gift  is  expressed  to  be  made  *'  to  this  intent  and  upon  condition 
that  they  the  said  churchwardens  and  their  successors  shall 
bestow  the  yearly  rents  and  profits,"  which  must  mean  the  whole 
of  the  rents  and  profits,  *'  of  the  said  lands,  tenements,  and  gardens 
in  and  upon "  the  charitable  purposes  specified,  **  and  upon  the 
reparations  of  the  same  tenements  and  gardens." 

The  question  seems  to  be,  Did  the  testator  really  mean  what 
he  has  said,  that  the  whole  residue  of  the  rents  should  be  thrown 
into  a  common  fund,  and  applied  to  the  repairing  and  rebuild- 
ing of  the  premises  devised,  and  that,  therefore,  no  part  of  it 
should  go  to  the  Merchant  Taylors*  Company  ;  or  is  that  construction 
so  absurd  that  the  testator  could  not  have  meant  that  the  whole 
residue  should  go  into  a  repairing  and  rebuilding  fund,  but  that  he 

(1)  8  Rep.  130  b. 
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L.  a       is  to  be  no  implied  trust,  no  resulting  trust,  and  if  you  do  the  things- 
which  I  have  told  you  to  do,  and  nothing  more,  you  will  fulfil  every 


obligation  which  I  mean  to  impose  on  you." 
T^^^S^.      As  to  the  case  oiAttomey-Oeneral  v.  Wax  Chandlers'  Company  (1), 

^ V-  it  is  enough  to  say  that  the  learned  Judge  who  first  decided  that- 

General,  case,  also  decided  the  case  under  appeal ;  and  he  has  told  us  that 
"""  he  decided  it  on  the  very  special  context  and  very  special  circum- 
stances in  that  case — ^that  his  raiio  decidendi  was,  in  fact,  on  the 
things  which  constitute  the  differences  between  that  will  and  the 
present ;  and  I  do  not  think  that  there  was  any  substantial  dis- 
tinction between  the  two  judgments  in  that  case.  The  Oourt  was* 
enabled  or  compelled,  by  the  context  and  the  surrounding  dr* 
cumstances,  to  put  what  I  humbly  conceive  to  be  a  somewhat 
strained  and  non-natural  meaning  on  the  residuary  clause  m 
that  will.  If,  in  the  total  absence  of  any  such  context  and  of 
any  such  surrounding  circumstances,  the  Court  were  to  extend 
the  construction  to  the  will  under  consideration,  it  would  be,  in 
my  judgment,  to  lay  down  not  a  canon  of  construction,  but  a 
positive  rule  of  law,  that  in  cases  of  gifts  to  City  companies  upon 
expressed  trusts  exhausting  the  whole  income,  if  one  of  such 
expressed  trusts  is  of  the  surplus  for  the  reparation  and  rebuilding 
of  the  property,  such  trusts  shall  in  all  cases  be  read  as  if  it  were 
a  gift  of  the  surplus  to  such  companies  for  their  own  use  and 
benefit 

In  my  judgment,  it  is  beyond  the  province  of  a  Court  of  con-- 
struction  to  lay  down  any  such  rule  of  law. 

Sir  G.  Mellish,  L  J. : — 

This  case  appears  to  me  to  depend  entirely  upon  the  question. 
whether,  according  to  the  true  construction  of  the  will  of  RAert^ 
Donhfn,  his  lands,  tenements,  and  gardens,  in  the  parish  of  St. 
Botolph,  are  devised  to  the  Merchant  Taylors'  Company  beneficially, 
subject  to  the  charge  of  having  to  fulfil  certain  charitable  objects 
and  repairing,  and  from  time  to  time  rebuilding  the  premises,  in 
which  case  the  surplus  profits  would  belong  entirely  to  them,  or^ 
the  lands,  tenements,  and  gardens  are  devised  to  them  upon  trust 
to  apply  the  whole  of  the  existing  net  profits  of  the  lands  to* 

(1)  Law  Bep.  5  Ch.  508. 
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charitable  purposes,  in  which  case,  according  to  the  well-known       L.  G^ 
rale  established  by  the  Thetford  School  Ga8e{\\  the  whole  of  the 
surplus  rents  will  belong  to  the  charity. 

Now,  I  am  of  opinion,  after  considering  the  whole  of  the  testator's  m''""^^, 
will,  that  he  intended  to  devote  all  the  property  devised  by  it  to  v- 

charitable  purposes.  The  property  consisted  principally  of  houses,  Qxnebal. 
and  it  was  obvious  that  a  portion  of  the  rents  must  be  reserved  for 
repairs  and  rebuilding,  and  the  testator  seems  to  me  to  have 
calculated  how  much  of  the  rents  he  coidd  safely  devote  to  charit- 
able purposes,  so  as  to  have  a  sufficient  residue  for  repairs  and 
rebuilding.  The  language  of  each  of  the  devises  seems  to  me 
directly  to  negative  any  intention  on  the  part  of  the  testator  to 
leave  any  residue  for  the  benefit  of  his  trustees.  In  the  first 
devise  of  a  house  to  the  parson  and  churchwardens  of  the  parish  of 
St  Miehael  in  ComhiU  the  words  are,  ^^  and  the  whole  rest  of  the 
rent  I  will  shall  be  reserved  to  the  maintenance  of  the  reparations 
of  the  said  house."  In  the  devise  in  question  the  words  are,  **  and  so 
that  the  whole  residue  of  the  said  rents  and  profits  of  the  said  lands, 
tenements,  and  gardens,  they  do  maintain,  and  gather  yearly  into 
a  whole  stock,  and  therewith  do  and  keep  the  reparations  of  the 
said  tenements  to  them  devised,  and  if  need  be  new  build  the 
same  as  to  their  discretions  need  shall  appear,  as  the  'same  stock 
will  fall  out ;"  and  in  the  gift  over  of  the  same  property  to  the 
parson,  churchwardens,  and  parishioners  of  St.  Michael  in  ComhiU, 
the  gift  is  expressed  to  be  made  ^'  to  this  intent  and  upon  condition 
that  they  the  said  churchwardens  and  their  successors  shall 
bestow  the  yearly  rents  and  profits,"  which  must  mean  the  whole 
of  the  rents  and  profits,  *'  of  the  said  lands,  tenements,  and  gardens 
in  and  upon "  the  charitable  purposes  specified,  **  and  upon  the 
reparations  of  the  same  tenements  and  gardens." 

The  question  seems  to  be,  Did  the  testator  really  mean  what 
he  has  said,  that  the  whole  residue  of  the  rents  should  be  thrown 
into  a  common  fund,  and  applied  to  the  repairing  and  rebuild- 
ing of  the  premises  devised,  and  that,  therefore,  no  part  of  it 
should  go  to  the  Merehant  Taylan^  Company  ;  or  is  that  construction 
so  absurd  that  the  testator  could  not  have  meant  that  the  whole 
residue  should  go  into  a  repairing  and  rebuilding  fund,  but  that  he 

(1)  8  Rep.  130  b. 
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L.  G.       must  haTe  meant,  what  he  has  certainly  not  said,  that  so  much 

I  T       TT 

^^    '     'of  the  residue  as  was  wanted  for  repairs  and  rebuilding  should  be 

wvw       applied  for  that  purpose,  and  that  the  rest  should  belong  to  the 

Tj^lom^  JtfisrcAanf  Tayhri  Company.   I  cannot  see  that  any  such  absurdity 

V*         is  involved  in  giving  its  natural  construction  to  the  language  of 

General,    the  testator  as  to  justify  the  Court  in  departing  from  it.    There  is 

nothing  to  prove  that  at  the  time  when  the  will  was  made  the 

surplus  rents,  after  providing  for  the  charitable  objects^  formed 

more  than  a  sufficient  fimd  for  the  repairs  and  rebuilding,  and  the 

Thetford  School  Case  (1),  and  numerous  other  cases,  prove  that 

founders  of  charities,  about  the  time  when  this  will  was  made, 

acted  upon  the  assumption  that  rents  of  land  would  remain  at 

the  same  amount  at  which  they  were  in  their  time. 

Indeed,  the  present  testator  seems  to  have  thought  that  a  penny 
would  always  buy  a  loaf  of  the  same  size  it  did  in  his  time,  that 
Welsh  frieze  would  always  be  of  the  price  of  16d.  the  yard, 
and  poor  men's  shoes  at  12d.  a  pair.  Perhaps,  indeed,  the  testator 
thought  it  enough  to  provide  a  scheme  for  carrying  out  his 
charitable  objects  so  long  as  prices  and  rents  remained  the  same, 
and  supposed  that,  if  prices  and  rents  altered,  his  trustees  would 
have  power  to  alter  the  details  of  his  scheme  so  as  to  carry  out  his 
general  object ;  but,  however  this  may  be,  I  am  of  opinion  that, 
according  to  the  true  construction  of  the  will,  no  benefit  was  given 
to,  and  no  burden  cast  upon,  the  Merchant  Taylori  Com'pamy  by  the 
devise  in  question,  and  that  therefore  the  judgment  of  the  Master 
of  the  Bolls  ought  to  be  affirmed. 

Solicitors:  Mr.  /S.  Fisher;  Messrs.  Raven  &  Bradley. 

(1)  8  Rep.  130  b. 
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PICKERING'S  CLAIM. 
Contract  with  Agent  of  Oomjoani^ — Deed  under  Seal — Claim  in  Winding-up. 

The  managing  director  of  a  company,  who  had  power  to  enter  into  contracts 
on  behalf  of  the  company,  and  was  bound  to  give  the  company  the  benefit 
of  all  such  contracts,  entered  into  an  agreement  with  P,,  by  which,  in  con- 
sideration of  certain  assignments,  he  bound  himself  to  pay  P.  a  sum  of  money. 
No  mention  was  made  of  the  company  in  the  deed,  but  the  directors  took 
part  in  the  negotiation,  and  P.  was  aware  that  the  agreement  was  made  on 
behalf,  and  for  the  benefit,  of  the  company.  The  company  paid  money  to  P. 
on  account  of  the  contract,  and  was  afterwards  ordered  to  be  wound  up : — 

Held  (affirming  the  decision  of  Stuart^  V.C.),  that  P.  could  not  claim 
against  the  company  under  the  contract. 

X  HIS  was  an  appeal  from  an  order  of  Vice-Chancellor  Stuart, 
disallowing  a  claim  of  Joseph  Pickering,  in  the  winding  up  of  the 
International  Contract  Company,  Limited. 

Joseph  Pickering  and  his  brother,  Edward  Pickering,  separately 
carried  on  the  business  of  contractors  for  public  works.  Prior  to 
the  year  1865,  Edward  Pickering  sold  his  business  to  the  Inter'- 
national  Contract  Company,  of  which  he  became  the  managing 
director,  for  the  sum  of  £150,000,  and  he  at  the  same  time  entered 
into  an  agreement  with  the  company  whereby  he  undertook  not 
to  cany  on  any  works  on  his  own  account  for  a  term  of  twenty 
years,  and  to  give  the  company  the  benefit  of  all  contracts  which 
he  might  make.  By  the  articles  of  association,  Edward  Pickering, 
as  managing  director,  had  power  to  enter  into  contracts  on  behalf 
of  the  company. 

In  the  year  1865  Joseph  Pickering  became  the  owner  of  two  con- 
cessions granted  by  the  Peruvian  Government  for  the  construction 
of  two  railways  in  Peru. 

By  two  agreements  under  seal,  dated  the  17th  of  Februaiy, 
1865,  Joseph  Pickering  assigned  these  two  concessions  to  his 
brother  Edward  Pickering  for  a  consideration  amounting  in  money 
and  shares  to  £302,000.  There  were  no  parties  to  the  deeds, 
except  Joseph  and  Edward  Pickering,  and  it  did  not  appear  on  the 
deeds  that  Edward  Pickering  was  acting  on  behalf  of  the  hUer^ 


AprUlh 


526  CUAKGEBY  APFEALa  [L.  B. 

L.JJ.      national  Contract  Company.    It  was,  boweyer,  proved  that  the 

1871        negotiation  for  the  assigninents  between   Joseph   and  Edward 

In  re       Pickerinff  was  in  great  part  condncted  in  the  presence  of  several 

Lnn-      directors  of  the  company,  who,  howeyer,  left  before  its  conclusion, 

ComAoi  Co.  and  that  Joseph  Tiekering  was  informed  by  Edwirdy  before  the  exe- 

PfOKKBoio'fl  cation  of  the  agreements,  that  he  {Edward  Piehering)  was  acting 

Jl?'      on  behalf  of  the  company,  and  not  in  his  individual  capacity. 

In  Angnst,  1865,  the  International  Contract  Company  paid 
Joseph  Pickering  £10,000  as  part  of  his  claim,  whereby  the  amount 
due  to  him  under  the  agreements  was  reduced  to  £292,000. 

In  July,  1866,  an  order  was  made  for  the  winding  up  of  the 
company,  and  Joseph  Pickering  carried  in  a  claim  for  £292,000. 
The  Yice-ChaDcellor  rejected  the  claim  altogether ;  and  from  this 
decision  Joseph  Pickering  appealed. 

Sir  Bounddl  Palmer^  Q.C.,  Mr.  Dickinson^  Q.C.,  and  Mr.  Leeson^ 
for  the  Appellant,  contended  that  the  Appellant  had  dealt  with 
Edward  Pickering  as  a  trustee  for  the  company,  and  that,  although 
the  deeds  were  under  seal,  yet  in  equity  the  substance  rather  than 
the  form  of  the  transaction  would  be  regarded,  and  the  Appellant 
could  hold  the  company  liable.  If  the  company  were  still  going 
on,  they  might  haye  taken  the  benefit  of  the  agreement  as  against 
the  Appellant 

The  LoBD  Justice  Melush  : — ^The  deed  being  under  seal,  the 
Appellant  has  elected  to  charge  Edward  Pickering  alone.  If  a 
lessee  assigns  the  lease  to  a  trustee  for  a  third  party,  and  the  trustee 
covenants  with  the  assignor  to  indemnify  him,  the  assignor  has 
accepted  the  trustee  as  the  party  liable,  and  cannot  sue  the  cestui 
que  trust. 

Sir  /.  B.  Kardake,  Q.a,  Mr.  Bardy,  Q.C.,  Mr.  Eiggins,  and 
Mr.  Amctd  Lewis  (of  the  Common  Law  Bar),  for  the  official 
liquidator,  were  not  called  on. 

Sir  W.  M.  James,  L.  J. : — 

I  am  of  opinion  that  the  Appellant's  case  entirely  fails.  I  think 
the  case  put  by  the  Lord  Justice  is  precisely  in  point.  There 
is  an  assignment  of  property  to  a  trustee,  who  enters  into  cove- 
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nants  with  an  assignor.  In  such  a  case  the  assignor  has  no  equity  L.  Jj. 
to  proceed  against  the  cedtU  que  trud.  The  appeal  must  be  iSTl 
dismissed  with  costs.  '^^ 

Imteb- 

Sib  G.  Mellish,  L  J.,  concurred.  Comt^ot  Co 

Solicitors  for  the  Appellant :  Messrs.  Allm,  CoHey,  dt  Edtoards.      -^^cSS?^  *^ 
Solicitors  for  the  Official  Liquidator :  Messrs.  Letcis,  Munns,  &        — 
Longden. 


LEE  V.  LANCASHIRE  AND  YORKSHIRE  RAILWAY  L.  jj. 

COMPANY.  1871 

JReceipt  in/uUfor  all  Demands — Estoppel — IteJease,  April  IS,  19. 

A  passenger,  who  was  iBJored  by  a  railway  accident,  sent  in  a  claim  for 
£69  L  compensation.  The  traffic  manager  of  the  company  called  upon  him, 
and  after  some  discussion  the  passenger  accepted  £400,  and  gave  a  receipt 
acknowledging  it  to  be  in  full  discharge  of  his  claims.  About  a  year  after- 
wards he  commenced  an  action  against  the  company  for  further  compensa- 
tion, to  which  the  company  pleaded  that  the  Plaintiff  had  accepted  £100  in 
full  satisfaction  and  discharge  of  the  causes  of  action.  The  Plaintiff  filed  his 
bill  to  restrain  them  from  relying  on  the  plea,  and  from  setting  up  the  accept- 
ance of  the  £400  or  the  receipt  as  a  satisfsu^on  or  discharge  of  the  damages, 
except  to  the  extent  of  £400.  The  bill  did  not  allege  fraud,  but  that  the 
Plaintiff  had  signed  the  receipt  on  the  express  condition  that  he  should  not 
thereby  exclude  himself  from  further  compensation  if  bis  injuries  turned  out 
more  serious  than  was  supposed  at  the  time : — 

Hdd  (reversing  the  decision  of  Malins,  y.C.)>  that,  as  the  statement  in  the 
receipt  could  be  rebutted  by  evidence  that  the  Plaintiff  did  not  receive  the 
money  in  full  satisfaction  of  all  demands,  the  whole  case  could  be  tried  at 
law  bettor  than  in  equity ;  and  that  the  bill  ought  to  be  dismissed. 

Stetvart  v.  Great  Western  RaUvxiy  Company  (1)  distinguished. 

1  HIS  was  an  appeal  by  the  LancasMf^  ^^  Yorkshire  BaUway 
Company  from  a  decree  of  Yioe-Cbancellor  Malina. 

The  Plaintiff  was  a  civil  engineer,  and  the  inventor  of  several 
patented  inventions.  On  the  25th  of  September,  1865,  he  was 
travelling  on  the  Laneashire  and  Yorkshire  BaUway,  when  a  colli- 
sion occurred,  from  which  he  suffered  serious  injury.  He  was 
taken  to  an  hotel  at  Manehetter,  where  he  was  attended  by 

(1)  2  D.  J.  &  S.  319. 
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L.  JJ.       Dr.  Clayton^  who  appeared  to  have  been  called  in  as  the  nearest 

1871        medical  man;  by  Dr.  Midwood,  an  attendant  medical  officer  of 

Lq        the  company ;  and  by  Dr.  Sanford,  who  was  called  in  by  the  Plain- 

LAHoIkHiBE  ^^^  himself.    On  the  11th  of  October,  1865,  the  Plaintiff,  after 

AND        consulting  with  his  medical  attendants  as  to  his  prospects  of 

Bailwat  Go.  recovery,  sent  in  a  claim  for  compensation,  very  carefully  and  fully 

"""        drawn  out>  the  sum  claimed  being  £691.    On  the  17th  of  October, 

Mr.  Blaekmorey  the  passenger  traffic  manager  at  Manchester,  in 

company  with  Dr.  Midwood,  called  on  the  Plaintiff  to  discuss  the 

amount  of  his  claim ;  and  it  was  agreed  that  the  company  should 

pay  the  Plaintiff  £400  and  all  the  medical  bills  in 'relation  to  the 

accident.    On  the  18th  of  October,  1865,  Mr.  Bhchmore,  on  behalf 

of  the  company,  paid  the  £400  to  the  Plaintiff,  and  took  a  receipt 

in  the  following  form  : — 

"  Mr.  Lee's  Claim. 

"  Lancashire  and  Yorkshire  Bailway, 

''Manchester,  October  18th,  1865. 

\     "  Thomas  Vincent  Lee  v.  Lancashire  and  YorkMre  RaUway 

Company. 

'^Received  from  the  Lancfishire  and  Yorkshire  Railway  Com^ 

pany  the  sum  of  £400,  in  discharge  of  my  claim  in  full  upon  that 

company  for  all  loss  sustained  and  expenses  incurred  by  the  late 

accident  at  Miles  Plaiting,  September  25tb,  1865,  including  all 

expenses  attending  the  same. 

"  Thos,  Vincent  Leer 

On  the  6th  of  November,  1866,  the  Plaintiff,  on  the  ground  that 
his  injuries  were  more  serious  and  permanent  than  had  been  sup- 
posed, commenced  an  action  against  the  company  for  damages, 
and  claimed  £3000.  The  company,  in  December,  1866,  put  in 
two  pleas:  1.  Not  guilty*  2.  That  after  the  accruing  of  the 
causes  of  action  in  the  declaration  mentioned,  and  before  action 
brought,  they  delivered  to  the  Plaintiff,  and  the  Plaintiff  accepted 
and  received  from  them,  the  sum  of  £400,  in  full  satisfaction  and 
discharge  of  the  said  causes  of  action  and  every  part  thereof. 

The  Plaintiff,  in  1867,  filed  his  bill,  alleging  to  the  effect  that  the 
injuries  he  had  received  were  so  serions  and  permanent  as  to  make 
£400,  which  he  had  accepted  on  the  fiaith  of  the  statements  of  the 
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medical  men  that  be  would  recover  in  three  or  four  months,  a  very  .  L.  JJ. 

inadequate  compensation ;  but  the  bill  did  not  allege  that  the  1871 

advice  thus  given  by  the  medical  men  was  fraudulently  given.  j^ 

It  then,  by  paragraphs  11,  13,  and  14,  stated  to  the  following  -j,  ^' 

effect : — 11.  On  the  17th  of  October,  Mr.  Elackmore  and  Dr.  Mid-  ^^ 

Yorkshire 

wood  called  on  the  Plaintiff,  and  Dr.  Midwood  stated  that  the  Bailwat  Co. 
Plaintiff's  case  had  been  considered  by  the  company,  and  that  as  the 
medical  men  considered  that  the  Plaintiff  would  soon  be  quite  well, 
the  company  offered  him  £400,  and  the  Plaintiff,  relying  on  the 
accuracy  of  the  statements  of  the  medical  men,  expressed  his  will- 
ingness to  accept  it.  13.  On  the  18th  of  October,  Mr.  Blackmore 
called  on  the  Plaintiff  and  produced  a  printed  form  of  receipt,  which 
he  handed  to  the  Plaintiff  for  his  perusal,  and  asked  whether  he 
would  sign  it.  The  Plaintiff  having  read  the  receipt,  replied  that 
he  saw  no  reason  why  he  should  not  sign  it,  on  the  assurance  of  the 
medical  men  that  his  injuries  were  only  temporary,  and  tliat  three 
or  four  months  would,  in  their  opinion,  be  the  outside  before  he  was 
able  to  get  about  as  well  as  ever.  The  Plaintiff  then  asked  Mr. 
Blaehnhore  whether,  in  the  event  of  his  death,  his  signing  the  receipt 
would  prevent  his  widow  obtaining  adequate  compensation  from 
the  company,  and  whether,  if  he  was  more  seriously  injured  than 
the  doctors  had  stated,  it  would  prevent  his  obtaining  proper  and 
additional  compensation  from  the  company,  to  which  Mr.  Black- 
more  replied  in  the  negative,  and  said  that  the  form  proposed  was 
one  the  company  always  got  signed  on  such  occasions.  14.  ''  The 
Plaintiff  thereupon  agreed  with  the  Defendant  JJ.  Blackmore,  as 
the  agent  of  the  Defendants,  the  said  railway  company,  to  sign  the 
said  receipt,  on  the  express  condition  that  he  should  not  thereby 
exclude  himself  from  further  compensation  if  his  injuries  even- 
tually turned  out  to  be  more  serious  than  was  then  anticipated ;" 
and  he  accordingly  signed  the  receipt^  and  received  a  cheque  for 
£400. 

The  bill  further  stated  that  the  Plaintiff  had  not  replied  to  the 
plea,  because  he  was  advised  that  it  was  a  complete  defence  at  law, 
and  charged  '*  that  under  the  circumstances  it  is  inequitable  that 
the  said  company  should  avail  themselves  of  the  said  payment  of 
£400,  and  the  receipt  given  for  that  sum,  as  a  satis&ction  and  dis- 
charge of  the  said  causes  of  action,  and  that  such  a  defence  to  the 
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li.  JJ.      said  action  would  be  a  fraud  on  the  Plaintiff,  and  that  the  said 

1871        company  ought  to  be  restrained  from  raising  or  relying  upon  such 

Ln        defence."     The  Plaintiff  also  insisted  that  the  £400  ought  not  to 

Laxgaibibi  ^  treated  as  satisfaction,  but  only  as  part  payment     The  bill 

AHD        prayed  that  it  might  be  declared  that  the  receipt  ought  to  stand 

Railway  Go.  as  a  receipt  only  for  £400,  and  that  such  sum  was  not,  under  the 

circumstances,  and  was  not  accepted  by  the  Plaintiff  as,  a  proper 

satisfaction  of  the  claims  of  the  Plaintiff;  that  the  company  might 

be  restrained  by  injunction  from  relying  on  their  second  plea  at 

the  trial  of  the  action,  and  from  in  any  manner  setting  up  or 

relying  upon  the  said  payment  or  acceptance  of  the  £400,  or  on 

the  receipt  or  ackjiowledgment  given  for  such  sum,  as  a  satisfaction 

and  discharge  of  the  damages  claimed  by  the  Plaintiff,  except  to 

the  extent  of  £400 ;  and  that,  if  it  should  be  deemed  expedient,  an 

inquiry  might  be  directed  for  ascertaining  the  proper  amount  of 

compensation. 

Yioe-Chancellor  Malins  made  a  decree  containing  a  declaration, 
and  granting  an  injunction,  in  the  terms  of  the  declaration  and 
injunction  asked  for  by  the  prayer,  and  ordering  the  Defendants  to 
pay  the  costs. 

Mr.  Cole,  Q.C.,  and  Mr.  Inee,  for  the  company,  in  support  of  the 
appeal. 

Mr.  Gla8$ey  Q.C.,  and  Mr.  Methcld,  for  the  Plaintiff,  referred  to 
Stewart  v.  Oreai  Western  BaUway  Company  (1),  Traill  y.  Baring  (2), 
and  Gordon  v.  Gordon  (3). 

Sir  W.  M.  James,  L. J. : — 

This  case  appears  to  me  entirely  different  from  Stewart  \.  Greai 
Western  Bailway  Company,  where,  while  a  poor  man  was  lying 
suffering  from  an  accident,  persons  went  to  him  on  behalf  of  the 
railway  company,  and  induced  him  to  accept  a  small  and  almost 
nominal  sum  in  full  of  all  demands,  making  false  representations 
to  him  as  to  the  medical  opinions  which  had  been  given  about  his 
state.    That  was  a  case  where  a  directly  fraudulent  and  false 

(1)  2  D.  J.  &  S.  319.  (2)  12  W.  R  334,  678. 

(8)  8  Sw.  400. 
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statement  was  made  to  the  man  to  induce  him  to  enter  into  the       L.  JJ. 
arrangement,  and  under  those  circumstances  it  appears  to  me  to        1871 
be  of  course  that  this  Court  should  not  relinquish  its  jurisdic-        lq 

tion  to  deal  with  a  case  of  frauds  but  should  say  that  the  company  jj^Q^g^iEE 
was  not  to  be  entitled  to  use  at  all,  for  any  purpose  or  under        ^° 

YOBKBHIRK 

any  circumstances,  the  document  which  had  been  obtained  in  BailwatGo. 
that  way. 

The  Flaiotiff  in  the  present  case  was  a  gentleman  of  education 
and  skilly  a  person  fully  capable,  unless  weakened  by  illness  or 
accident,  of  taking  care  of  himself  and  understanding  what  was 
done.  After  the  accident  had  occurred  on  the  25th  of  September, 
Dr.  Olayian,  who  was  not  in  any  way  connected  with  the  railway 
company,  but  was  called  in  by  the  railway  ofiScials  as  the  nearest 
doctor  who  could  be  found,  appears  to  have  attended  him  sedu- 
lously for  several  days.  The  railway  company  instructed  a  medical 
man,  who  was  one  of  their  regular  staff,  to  go  and  see  the  patient 
with  Mr.  Clayton.  He  does  so,  consults  with  Mr.  Clayton^  and 
gives  his  advice.  Not  satisfied  with  that,  the  Plaintiff  sends  for 
another  doctor  at  Macclesfield,  who  had  been  the  medical  attendant 
of  some  of  his  relatives.  The  Plaintiff  asks  these  medical  men 
their  opinion  as  to  his  state,  and  the  chances  of  his  recovery,  and 
they  gave  him,  as  they  say,  the  best  advice  they  could.  After  this, 
on  the  11th  of  October,  he  sends  in  to  the  company  a  claim  for 
damages  to  the  amount  of  £691,  very  skilfully  and  carefully  drawn 
np,  and  shewing,  I  think,  on  the  face  of  it,  that  he  either  had  very 
able  assistance  in  preparing  it,  or  was  himself  so  able  as  not  to 
require  any  assistance  in  a  transaction  of  this  nature.  Now,  if  the 
company  had  immediately  said:  "We  will  pay  you  the  £691," 
nothing  whatever  could  have  been  urged  against  them.  The  pro- 
posal did  not  come  from  them.  They  did  not  take  advantage  of 
the  Plaintiff's  position  to  make  him  an  offer,  but  the  proposal 
came  from  him :  ''  Pay  me  £691,  and  there  will  be  an  end  of  it." 
That  proposal  having  been  considered  at  a  meeting  of  the  directors, 
they  sent  their  traffic  manager  and  their  doctor  to  the  Plaintiff, 
and  a  conversation  took  place,  the  result  of  which  was  that  the 
amount  of  the  compensation  is  fixed  between  them  at  £400  and 
the  doctor's  bill,  amounting  in  all  to  about  £450.  I  have  not  been 
able  to  find  any  trace  of  evidence  that  the  directors,  or  their 

Vou  VL  2  r  1 
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li.  JJ«      o£Sciak,  did  an jtbing  other  than  what  honest  and  honourable  men 

1871        wonld  do  in  a  transaction  of  this  kind.    In  tmlh,  the  bill  (though 

Ln        the  Yioe-Chancellor  appears  to  haye  overlooked  the  hct)  does  not 

T.A«n^'«iiHff  ^dlege  that  any  fraud  was  practised  by  or  on  behalf  of  the  company 

AMD       in  respect  to  what  took  phice  before  the  agreement  was  made. 

Railway  Co.  The  bill  nowhere  charges  that  the  doctors  ever  made  a  false  repre- 

sentation,  or  were  guilty  of  any  concealment^  and  the  doctors 

themselves  all  swear  that  they  throughout  gave  the  Plaintiff  their 

advice  and  opinion  to  the  best  of  their  judgment. 

There  is,  therefore,  no  analogy  between  the  circumstances  of  this 
case  and  those  of  Stewart  v.  Great  Western  BaUway  Company  (1). 
In  truth,  when  we  come  to  consider  what  case  is  made  by  the  bill,  it 
does  not  allege  that  this  gentleman  was  induced  by  any  fraudulent 
practice  by  the  company,  or  the  company's  agents,  to  enter  into 
the  accord  and  satisfaction  they  have  set  up.  EUs  case  is :  '^  I 
never  entered  into  such  an  agreement  as  that.  I  entered  into  an 
agreement  much  more  advantageous  for  mysel£  They  offered  me 
£400,  and  I  said  that  the  £400  was  only  to  be  received  in  respect 
of  the  injuries  then  known,  and  that  I  was  to  have  a  further  right 
against  the  company  if  it  turned  out  that  I  was  more  seriously 
injured.''  The  case  made  by  the  bill  is  contained  in  the  14th  para- 
graph. [His  Lordship  read  it.]  That  is  an  all^ation  of  an  actual 
agreement  that  the  Plaintiff  should  not  exclude  himself  from 
further  compensation,  and  therefore  any  notion  of  any  misconduct 
on  the  part  of  the  doctors,  or  on  the  part  of  the  railway  company 
through  the  doctors,  towards  thiB  gentleman,  is  entirely  out  of  the 
question.  The  only  equity  raised  by  the  bill  is,  that  the  agent  of 
the  company  agreed  with  the  Plaintiff  that  he  should  not  be  ex- 
cluded from  further  compensation.  It  is  quite  clear  that  the 
company  could  not  be  bound  by  any  such  agreement,  for  Mr.  Black- 
more  was  not  the  agent  of  the  company  to  do  anything  more  than 
to  take  the  receipt  in  full  for  the  sum  of  money  which  he  was 
carrying  to  the  Plaintiff. 

Of  course,  it  might  be  open  to  the  Plaintiff  to  say  that  if  the 
receipt  does  exclude  him  from  further  compensation,  then  he  has 
a  right  to  have  it  set  aside,  because  he  gave  it  under  a  mistake, 
produced  by  the  representations  of  the  company's  agent^  who 

(1)  2  D.  J.  &  S.  319. 
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49tated  that  it  would  not  so  exclude  Iiim.    The  Plaintiff,  however,       L.  JJ. 
was  not  disposed  to  rely  on  that  equity,  because  he  could  get  no        1871 
relief  ia  this  Court  on  that  ground,  except  on  the  terms  of  giving        Ln 
back  the  £400,  and  being  put  exactly  in  the  same  position  as  he    ,      ^* 
was  in  when  the  transaction  was  completed.  akd 

Ib  there,  on  the  PlaintiflTs  own  shewing,  any  necessity  for  coming  Railway  Co, 
into  equity  to  get  rid  of  the  receipt  ?  The  having  given  it  does  "^ 
not  estop  the  Plaintiff  from  saying  that  there  was  no  accord  and  no 
satisfaction,  and  it  therefore  appears  to  me  that  the  whole  of  the 
•case  could  be  sufficiently  dealt  with  by  a  jury,  and  far  more  pro- 
perly and  far  more  satisfactorily  disposed  of  by  a  jury  upon  an  exa- 
mination of  the  witnesses  than  it  can  be  in  this  Court  And  I  am 
Abound  to  say  this,  that  if  I  were  compelled  to  come  to  a  conclusion 
here,  I  should  not  be  satisfied  upon  the  evidence  which  has  been 
produced,  that  the  Plaintiff's  mind  did  not  go  with  that  document, 
meaning  it  to  be  what  it  purports  to  be,  a  satisfaction  in  full  of  his 
•claim  upon  the  company  for  all  loss  sustained  by  the  accidenti 
including  all  expenses  attending  the  same.  I  am  of  opinion  that 
the  decision  ought  to  be  reversed,  and  the  bill  dismissed  with 
•costs. 

Sib  Gt.  Mellish,  L.  J. : — 

I  am  of  the  same  opinion.  This  appears  to  me  to  be  a  most 
unfortunate  and  a  most  unnecessary  litigation.  The  original  cause 
of  dispute  was  that  the  Plaintiff,  through  the  negligence  of  the 
Defendants*  servants,  met  with  an  accident  That  of  course  was 
a  cause  of  action,  one  of  a  description  with  which  the  Courts  of 
Law  are  very  familiar,  and  which  ought  to  be  left  as  far  as  possible 
to  those  Courts.  But  the  Plaintiff  alleges  that  before  he  can 
properly  try  his  case  in  a  Court  of  Law,  the  plea  which  has  been 
set  up  ought  to  be  set  aside,  that  plea|  being  in  form  a  common 
plea  of  payment  and  receipt  of  a  sum  of  money  in  satisfaction  of 
the  Plaintiff's  claim.  He  alleges,  as  I  understand  his  bill,  that 
that  plea  is  an  answer  to  his  case  at  law,]  for  the  29th  paragraph 
of  the  bill  states :  '*  The  Plaintiff  has  not  yet  replied  to  the  plea, 
because  he  is  advised  that  snch  plea  is  a  full  and  complete  answer 
at  law  to  the  Plaintiff's  cause  of  action."  I  am  of  opinion  thaty  if  he 
received  such  advice,  it  was  wrong  advice,  and  that  if  the  dream- 

2  T2  1 
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L.  JJ.      stances  stated  in  his  bill  are  correct,  he  bad  a  full  and  complete 
1871       answer  at  law  to  this  plea ;  and  it  appears  to  me  that  the  supposi- 
X^       tion  that  it  is  necessary  to  come  into  a  Court  of  Equity  for  the 
LmoIsHiB     P^^P^'^  ^^  setting  aside  the  plea  is  founded  on  a  total  mistake- 
AND        as  to  what  is  the  effect  at  law  of  signing  a  receipt.      I  had 
Bailwat  Co.  some  little  doubt  in  the  course  of  the  argument  whether  it  might 
""^       not  be  said  that  this  document  amounted  to  an  agreement,  ia 
which  case  no  doubt  the  rule  of  law  would  apply  that  if  the 
parties  had  reduced  their  agreement  into  writing  they  could  not 
vary  the  terms  of  that  agreement  by  parol  evidence;    but  on 
looking  at  the  document,  I  am  conyinced  it  is  simply  a  receipt.. 
It  simply  states  a  fact — it  does  not  state  an  agreement  or  purport 
to  bind  either  of  the  parties  to  any  terms  whatever ;  it  simpler 
acknowledges  that  a  sum  of  money  was  received,  and  then  states* 
in  respect  of  what  it  was  received,  viz.,  in  satisfaction  of  the 
damages  the  Plaintiff  had  sustained  in  the  collision.     Then  the 
Plaintiff  says : ''  True,  I  signed  that  receipt,  but  I  asked  the  agent 
of  the  company  in  plain  terms  before  I  signed  it,  *  Will  this  receipt 
prevent  my  recovering  further  damages  if  the  doctors'  opinioUi 
turns  out  to  be  wrong,  and  I  don't  get  well,'  and  the  company's, 
agent  told  me  that  it  would  not,  and  I  signed  the  receipt  on  the 
faith  of  that."    I  am  clearly  of  opinion  that,  if  that  statement  is* 
shewn  to  the  satisfaction  of  the  jury  to  be  true,  the  Plaintiff,  with- 
out setting  up  any  case  of  fraud,  must  succeed  in  his  action  on  a. 
replication  merely  traversing  the  plea,  and  thus  denying  that 
he  had  received  the  money  in  satisfiaction  and  discharge  of  the* 
damage  sustained.    Where  a  release  has  been  given  under  seal,, 
that  release  discharges  the  cause  of  action  altgether,  and  it  can  only 
be  set  aside  in  a  Court  of  Law  under  what  is  called  the  equitable^ 
jurisdiction,  which,  in  certain  circumstances,  Courts  of  Law  can 
exercise.    A  receipt  not  under  seal  has  no  such  effect,  but  amounts 
simply  to  an  acknowledgment,  and  has  the  same  effect  as  if  a  man/ 
had  written  a  letter  saying  that  he  had  received  a  sum  of  money 
in  satisfiM^on,  or  as  if  in  the  course  of  conversation  he  had  men-^ 
tioned  he  had  received  it  in  satisfaction — ^it  is  merely  evidence  of 
satisfaction,  and  liable  to  be  rebutted  by  contrary  evidence. 

I  will  shortly  refer  to  the  cases  which  shew  beyond  all  question, 
that  a  receipt  is  only  evidence,  and  is  not  binding  or  conclusive*. 


WL.  VL]  CBANCERY  APPEALS.  535 

In  Skaife  v.  Jackson  (1)  the  marginal  note  is :  **  In  assumpsit  by  L.  JJ. 
two  co-trustees  for  money  had  and  received  to  their  use,  the  Defen-  1871 
clant  produced  a  receipt  for  the  money  given  by  one  of  the  Plain-  l^ 
tiffs : — Heldy  that  this  was  not  conclusive,  and  that  evidence  was  l^cashibb 
'properly  admitted  to  shew  that  the  giving  of  the  receipt  was  a  -^^ 
fraudulent  transaction,  and  that  the  money  had  not  been  paid."  Railway  Ca 
Alhotiy  C.  J.,  says :  "  I  am  of  opinion  that  we  ought  not  to  grant 
a  rule  in  this  case.  The  receipt  was  not  a  discharge  of  the  action, 
Jior  was  it  pleadable  in  bar;  but  a  release  is,  and,  although 
fraudulent,  a  Court  of  Law  can  only  avoid  it  by  equitable  inter- 
ference. A  receipt  is  very  different,  and  is  nothing  more  than  a 
•prima  facie  acknowledgment  that  the  money  has  been  paid." 
That  was  followed  by  Graves  v.  Key  (2).  That  was  an  action  on 
s,  bill  of  exchange,  and  there  was  indorsed  on  the  bill  a  receipt 
that  the  full  amount  had  been  paid.  In  point  of  fact,  the  money 
Jiad  not  been  paid  by  the  acceptor  or  by  the  drawer,  but  had  been 
paid  by  a  person  who  had  simply  purchased  the  bill;  and  the 
question  was,  whether  the  receipt  on  the  back  of  the  bill  was  con- 
<;lusive  that  the  money  had  been  paid  so  as  to  discharge  the  bill. 
•Lord  Tenterden  says :  **  We  all  think,  upon  full  consideration,  that 
the  action  is  maintainable.  It  is  not  necessary  for  us  to  say  what 
the  effect  of  these  indorsed  memoranda  of  receipts  would  be,  sup- 
.posing  that  it  were  incompetent  for  the  Plaintiff  to  contradict  or 
'explain  them  by  parol  evidence ;  because  it  seems  to  us  that  the 
Plaintiff  may  by  law  give  such  contradiction  or  explanation,  and  that 
in  this  case  the  parol  evidence  does  satisfactorily  explain  the  last 
memoranda  made  on  each  security,  and  shews  distinctly  that  the 
•balance  was  not  paid  by  either  Almon  or  the  Defendants.  A 
receipt  is  an  admission  only;  and  the  general  rule  is,  that  an 
^idmission,  though  evidence  against  the  person  who  made  it  and 
those  claiming  under  him,  is  not  conclusive  evidence,  except  as  to 
the  person  who  may  have  been  induced  by  it  to  alter  his  condition. 
A  receipt  may  therefore  be  contradicted  or  explained."  Then  in 
JBoives  V.  Foster  (3)  the  marginal  note  is  this :  "  The  Plaintiff 
heing  in  diiBculties,  and  fearing  that  some  of  his  creditors  would 
jssue  execution  against  his  goods,  agreed  with  the  Defendant,  who 
^as  also  a  creditor,  that  there  should  be  a  pretended  sale  of  them 

(1)  3  B.  &  C.  421.  (2)  3  B.  &  Ad.  313.  (3)  2  H.  &  N.  779. 
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L.  JJ       to  him.    For  this  purpose  an  invoice  was  made  ont,  and  a  receipt 

1871        given  to  the  Defendant  for  a  sum  therein  stated  to  be  the  pnrohase- 

LxB        money,  and  possession  of  the  goods  was  delivered  to  the  Defendant.. 

Lan(^i!shibe  -Afterwards  the  Defendant  sold  the  goods  as  his  own,  whereupon 

AND        the  Plaintiff  brought  trover : — Hetd^  that  no  property  in  the  goods 

Baxlvat  Cow  passed  to  the  Defendant,  and  that  the  Plaintiff  was  not  precluded 

from  shewing  that  no  payment  was  in  fact  made,  and  that  the- 

transaction  was  not  a  real,  but  a  pretended,  sale.''    In  the  course 

of  that  case  Mr.  Baron  Martin  says  (1) :  '^  In  JJner  v.  George  (2),. 

Lord  Ellenbarough  said  that  a  receipt  in  full  was  an  estoppel ;  and 

if  that  be  so,  there  would  be  an  estoppel  here.    But  I  apprehend 

that  case  is  not  law.    The  distinction  between  a  receipt  and  a. 

release  has  been  long  established.    The  fact  of  a  release  must  be 

pleaded  and  put  on  the  record.    A  receipt  cannot  be  pleaded  in 

answer  to  the  action ;  it  is  only  evidence  on  a  plea  of  payment ; 

and  where  a  Defendant  is  obliged  to  prove  payment,  a  document 

not  under  seal  is  no  bar  as  against  the  fact  that  no  payment  has 

been  made ;  for  how  can  a  jury  find  that  payment  was  made  when 

it  is  proved  that  none  was  ever  made  ?"  And  if  it  is  not  conclusive- 

as  to  the  money  having  been  paid,  neither  is  it  conclusive  as  to 

the  cause  in  respect  of  which  it  is  stated  in  the  receipt  that  it  was 

paid. 

Now  there  have  been  many  cases  raising  this  point  at  law,, 
almost  exactly  in  the  same  form  as  in  the  present  case,  though, 
as  far  as  I  can  find,  they  have  not  gone  before  the  Courts  in  banco» 
When  I  was  on  the  Northern  Circuit  I  was  myself  engaged  in 
several  of  those  actions.  It  was  at  one  time  a  common  practice 
with  some  railway  companies  to  have  a  medical  man  who  was- 
their  agent  and  servant,  and  whenever  an  accident  took  place  he 
used  to  go  and  give  advice  and  assistance  to  the  persons  injured,, 
carrying  receipts  in  his  pocket,  and  he  would  induce  them  to  sign 
receipts  in  full  of  all  demands  upon  being  paid  some  trifling  sums. 
I  can  say  from  my  own  experience,  that  in  every  case  of  that  kind 
tried  on  the  Northern  Circuit,  the  jury  found  a  verdict  against  the^ 
company.  The  question  was,  Did  the  man,  hand  fde  and  fairly,, 
knowing  what  he  was  about,  receive  the  sum  in  satisfaction  of 
his  claims?  And  the  answer  to  this  question  was  found  by 
(1)  2  H.  &  N.  787.  (2)  1  Camp.  392. 
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considering  the  whole  of  the  circnmstances  under  which  the  money      L.  JJ« 
was  received.    I  have  found  two  reported  Nisi  Prius  cases  on  this       1871 
subject.    In  Bdberta  y.  Eastern  Counties  Bailway  Company  (I),  an        lb* 

action  was  brought  against  the  Ikutem  Counties  Bailway  Com-  XiANOAsaiBB 

pany.  and  there  was  a  plea  that  the  Plaintiff  had  received  £2  in  _  ^^^ 

.  _  ,  YORKSHIBE 

accord  and  satisfiEtction.  It  appeared  that  the  Plaintiff  was  a  ship-  Railway  Co. 
broker,  and  he  was  coming  up  to  town  in  one  of  the  carriages  of 
the  Defendants.  When  at  Bromley  station,  owing  to  an  error  in 
the  turning  of  the  points,  the  train  was  overturned  and  the  hat  of 
the  Plaintiff  crushed.  He  was  not  aware  at  the  time  that  he 
had  been  seriously  injured,  and  when  he  arrived  in  London,  the 
station-master  suggested  that  he  should  have  some  remuneration 
for  his  spoiled  hat,  and  gave  him  £2,  for  which  he  signed  a  receipt. 
The  Chief  Justice  said :  '^  It  surely  cannot  be  seriously  argued  that 
if  the  Plaintiff  has  been  seriously  injured  he  is  precluded  from 
recovering,  because  he  agreed  to  accept  £2  for  his  hat."  The  other 
case  is  Bideal  v.  Oreat  Western  Bailuniy  Company  (2).  That 
was  an  action  for  injuries  sustained  through  a  collision  on  the 
Defendants'  line,  which,  it  was  admitted,  arose  through  the  care- 
lessness of  their  servants.  There  were  pleas  of  Not  Guilty,  and 
that  the  Plaintiff  had  received  £20  in  full  satisfaction  and  dis- 
charge of  the  grievance  complained  of.  Chief  Justice  £rle,  in 
addressing  the  jury,  said :  ''  The  question  for  you  will  be  whether 
the  Plaintiff's  mind  went  with  the  terms  of  the  receipt.  The  plea 
is,  that  the  Plaintiff  accepted  the  money  in  satisfaction  for  the 
grievances  complained  of,  that  is,  the  injuries  now  proved  to 
have  been  sustained.  In  terms,  the  receipt  which  he  signed  no 
doubt  supports  that  plea.  Did  his  mind  go  with  those  terms  ? 
Was  he  aware  of  their  import  and  effect  at  the  time  he  signed  ? 
If,  as  he  declares,  he  did  not  read  the  receipt,  and  supposed  it  was 
a  mere  receipt,  it  is  clear  that  he  did  not  so  agree.  But,  on  the 
other  hand,  if  he  did  read  it,  being  a  man  of  business,  he  must  be 
taken  to  have  understood  it,  and  it  expressly  included  fliture  and 
consequential  injuries.  No  doubt  a  man  might  well  be  ready  to 
take  a  certain  sum  in  satisfaction  of  such  injuries  as  he  was  sensible 
of,  which  would  not  be  any  equivalent  for  serious  and  permanent 
injuries.  Still,  if  in  fact  a  man  has  done  so,  he  is  bound  by  his 
(1)  1  F.  &  F.  460.  (2)  1  F.  &  F.  706. 
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L.  JJ.       bargain.  No  improper  practice  has  been  proved,  nor  does  it  appear 
1871        that  the  company's  servants  took  any  unfair  advantage.of  the  Plain- 
jjg^        tiff.    The  question,  therefore,  simply  is,  Did  his  mind  go  with  the 
Lancashibe  ^®**™®  ^^  ^®  paper  which  he  signed,  and  was  he  aware  of  its  effect  ?" 
AHD        That,  I  apprehend,  if  this  case  is  tried  at  law,  will  be  the  precise 
Bailway  Co.  question  the  Judge  ought  to  leave  to  the  jury.     Did  his  mind  go 
with  this  receipt,  and  did  he  understand  and  know  at  the  time  that 
he  was  accepting  it  in  full  satisfaction  and  discharge  ?    If  his  evi- 
dence is  believed,  that  he  said  to  Blachfnore  before  he  signed  it : 
"  Will  this  prevent  my  recovering  future  damages  if  the  doctors' 
opinion  turns  out  to  be  wrong  ?"  and  Blaekmore  told  him :  "  No,  it 
will  not,"  and  he,  on  the  faith  of  that  representation,  signed  the 
paper,  then  it  is  perfectly  plain  that  his  mind  did  not  go  with  the 
receipt,  and  that  the  plea  would  not  be  proved. 

That  being  so,  what  ground  can  there  be  for  coming  into  equity 
to  have  the  plea  set  aside.  The  bill  is  simply  a  bill  to  set  aside  the 
plea  because  it  is  not  true,  and  cannot  be  proved.  That  is  surely  a 
question  of  fact  which  the  jury  ought  to  try.  No  doubt^  if  a  case 
of  fraud  had  been  alleged  in  the  bill  and  had  been  made  out  in 
the  evidence,  I  should  have  felt  myself  bound,  by  the  decision 
in  Stewart  v.  Oreat  Western  Bailway  Company  (1),  to  hold  that 
this  Court  would  be  bound  to  give  relief;  though  even  in  a  case 
of  fraud,  the  fraud  in  these  cases  being  of  a  kind  cognisable  at 
law  as  well  as  in  equity,  when  I  consider  how  the  case  is  tried 
at  law,  viz.,  by  the  evidence  of  witnesses  who  are  produced  before 
the  Court  and  jury,  and  how  it  is  tried  here,  viz.,  by  affidavits, 
and  that  the  cross-examining  a  witness  who  has  first  given  his 
evidence  on  affidavit,  as  to  which  you  cannot  tell  whether  it  is  his 
own  evidence,  or  evidence  which  some  one  else  has  put  into  his 
mouth,  does  not  remedy  the  defect  of  the  evidence  being  so  given, 
instead  of  being  given  viva  voce  in  Court  in'  answer  to  the  questions 
of  counsel,  who  is  not  allowed  to  lead  the  witness— considering  all 
this,  I  think  it  a  misfortune  that  a  fraud  of  this  kind  should  not 
be  tried  at  law  along  with  the  rest  of  the  case,  particularly  when 
it  is  admitted  that  this  Court  cannot  decide  the  whole  question, 
but  that  there  must  be  a  trial  at  law.  In  this  particular  case  I 
agree  with  the  Lord  Justice,  that  fraud  is  not  alleged  in  this  bill» 

(1)  2  D.  J.  &  S.  319. 
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nor  is  it  proved.  The  only  equity  set  up  by  the  bill,  and  attempted  L^  JJ. 
to  be  proved,  seems  to  be  this,  that  the  Plaintiff  signed  this  receipt  1S71 
subject  to  a  stipulation  that  in  a  certain  event  he  should  not  be        Xjei 

bound  by  its  terms,  and  that  event  having  happened,  he  thiuks  he  T.Avr?«wTi»is 

wants  the  assistance  of  a  Court  of  Equity  to  prevent  his  being  so  ^  ^i"> 

XOBKSHIRS 

bound.    In  my  judgment,'h6  does  not  want  the  assistance  of  a  Railway  Co. 
Ck>urt  of  Equity,  because,  if  the  case  he  sets  up  be  proved,  he  will        *"" 
not  be  held  to  be  bound  by  it  at  law.    I  think,  therefore,  the 
decree  of  the  Vice-Chancellor  must  be  reversed,  and  an  order 
made  to  the  effect  that,  the  Court  being  of  opinion  that  the  whole 
case  can  be  better  tried  at  law,  the  bill  should  be  dismissed  with 

<X>St8. 

Solicitors  for  the  Plaintiff:  Messrs.  Ley  &  Brocklesby. 
Solicitors  for  the  Defendants:  Messrs.  Clarke,  Woodcock,  (&Byland. 


HAWKSWOKTH  v.  HAWKSWORTH.  L.  JJ. 

1S71 


Ward  of  Court — Religious  Education — Seligion  of  Father, 

A  Roman  Catholic  died  leaving  a  widow  who  was  a  Protestant,  and  an 
infant  daughter,  then  six  months  old.  He  left  no  directions  as  to  his  child's 
religious  education.  The  child  was  brought  up  by  her  mother  as  a  Pro- 
testant till  she  was  eight  years  and  a  half  old.  A  suit  having  been  instituted 
for  the  administration  of  the  father's  estate,  the  Court  made  an  order  that 
the  child  should  be  brought  up  in  the  Roman  Catholic  faith.  The  Court  did 
not  think  it  advisable  to  have  an  interview  with  the  child. 

StourUm  v.  Stourtan  (1)  commented  on. 

Order  of  the  Vice-Chancel  lor  of  the  Duchy  of  Lanca$ter  affirmed. 

X  HIS  was  an  appeal  from  an  order  of  Mr.  Wickens,  the  Vice- 
chancellor  of  the  Duchy  of  LancadeVy  directing  that  Catherine 
Hawksworth,  the  infant  child  of  Mr.  Thomas  Hdivksworth,  late  of 
Liverpool,  should  be  trained  up  in  the  Boman  Catholic  faith. 

The  infant  was  bom  in  September,  1862.  Her  father  died  in 
March,  1863,  leaving  his  widow,  who  was  his  third  wife,  surviving 
him.  Mr.  Hawksworth  was  a  Boman  Catholic,  and  the  child  was 
baptized  in  her  infancy  in  the  Boman  Catholic  Church,     Mrs. 

(1)  8  D.  M.  &  G.  760. 


AprUTJi, 


540 


GHANCEBT  APPEALS. 


[KB. 


L.JJ. 
1871 


Hawxs- 

WOBTS 
HA1VX8- 


Hawkswarth,  his  widow,  was  a  Protestant,  a  member  of  the  Church 
of  England^  and  after  her  husband's  death  she  had  brought  up  the 
child  as  a  Protestant  Mr.  Hawhswortk  had  also  three  children  by 
his  second  wife,  all  of  whom  had  been  brought  up  Boman  Catholics^ 
Mr.  SawTcBWOTth  died  intestate,  and  left  no  directions  as  to  the  faith 
in  which  his  infant  child  should  be  brought  up. 

The  order  appealed  from  was  made  in  a  suit  instituted  by  the 
half-brother  and  sister  of  the  infiwt  for  the  administration  of  Mr» 
HawkBworlh^s  estate,  to  which  the  widow  was  made  defendant. 
The  yice-Chancellor,  before  making  the  order,  had  an  interview 
with  the  child  (1).    Mrs.  BdwJcaworlh  appealed  from  the  order. 


(1)  1871.  Feb.  6. 

Mr.  Wickers,  V.C,  after  shortly 
stating  the  drcumstances,  said : — 

''I  must,  I  oonoeiYe,  hold  that  the 
child  is  to  be  brought  up  in  the  father's 
faith — that  is  as  a  Human  Gatholic-^ 
unless  there  are  special  circumstances  to 
exclude  the  general  rule.  At  the  same 
time,  the  sex  and  age  of  the  child,  the 
scantiness  of  her  fortune,  which  pro- 
duces less  than  £20  a  year  and  the 
affection  which  appears  to  exist  between 
the  child  and  the  mother  render  it  im- 
possible for  them  to  be  separated.  Were 
I  at  liberty  to  follow  my  own  opinion, 
I  should  have  no  hesitation  in  acceding 
to  Mr.  Jackson's  argument  For  to 
direct  that  this  ward  shall  be  brought 
up  in  the  Boman  Catholic  faith  will  be 
to  create  a  barrier  between  a  widowed 
mother  and  her  only  child ;  to  annul  the 
mother's  influence  over  her  daughter  on 
the  most  important  of  all  subjects,  with 
the  almost  inevitable  effect  of  weaken* 
ing  it  on  all  others ;  to  introduce  a  dis- 
turbing element  into  a  union  which 
ought  to  be  as  close,  as  warm,  and  as 
absolute  as  any  known  to  man ;  and 
lastly,  to  inflict  severe  pain  on  both 
mother  and  child.  But  it  is  clear  that 
no  argument  which  would  recognise 
any  right  in  the  widowed  mother  to 
bring  up  her  child  in  a  religion  different 


from  the  father's  can  be  allowed  to 
weigh  with  me  at  all  According  to 
the  law  of  this  Court  the  mother  has 
no  such  right.  The  duty  of  the  widowed 
mother  is  in  general  to  bring  up  the 
child  according  to  the  faith  which  the 
father  professed,  even  though  she  utterly 
disapproves  of  it^  There  are,  no  doubt,, 
esses  like  Staurton  v.  Stourton(S  D.  M. 
&  G.  760)  in  which  the  Court  has  found 
special  reasons  for  departing  from  the 
rule.  On  the  authority  of  that  case  I 
saw  the  ward,  and,  by  consent,  1  saw  the 
mother  also.  It  is  clear  to  my  mind 
that  the  child  has  been  carefully  and 
well  educated ;  that  both  the  child  and 
the  mother  have  the  strongest  feeling 
against  any  change  in  her  religioua 
education.  But  an  interview  of  a  few 
minutes  between  a  girl  under  nine 
years  old  and  a  stranger  could  hardly 
lead  to  my  coming  to  any  conclusion  like 
that  which  the  Lords  Justices  arrived 
at  in  Stourton  v.  Stourton,  That  deci-> 
sion  may  have  been,  and  probably  was, 
right  with  reference  to  the  case  of  a 
very  unusual  child ;  but  I  cannot  help 
fearing  that  it  has  done  some  harm.  I 
fear  it  may  have  led  widoWed  mothers,, 
in  breach  of  their  duty,  and  to  the  great 
injury  of  their  children,  to  introduce 
them  prematurely  into  an  atmosphere 
of  theological  controversy,  than  which 
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Mr.  Diekinmn,  Q.C.,  and  Mr.  Jaeksony  for  the  Appellant : — 

The  child  has  now  attained  to  an  age  when  she  is  capable  of 
receiving  religions  Impreesions,  and  has,  doubtless,  received  such 
impressions  &om  the  teaching  of  her  mother.  In  such  a  case  per- 
manent injury  might  be  done  by  a  change  of  religious  education 
to  the  child's  character,  as  well  as  great  distress  caused  both  to 
mother  and  child.  She  is  only  a  few  months  younger  than  the 
infant  in  Siourtan  v.  Siourton  (1),  in  which  case  the  Lords  Justices 
refused  to  interfere  with  the  course  of  religious  instruction.  Other 
cases  favourable  to  us  are  Witty  y.  Marshall  (2),  Austin  v. 
Austin  (3)y  Hill  v.  HUl  (4),  and  In  re  Meade  (5).  Davis  v.  Davis  (6) 
is  distinguishable.  If  the  Court  is  not  satisfied  without  seeing  the 
child,  we  ask  that  this  course  may  be  pursued,  as  in  Stourtan  v. 
Stourtan. 
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Mr.  Yate  Lee^  for  the  infant. 

Mr.  North,  for  the  Plaintiffs,  was  not  called  on. 


Sib  W.  M.  James,  L. J. : — 

I  am  of  opinion  in  this  case  that  the  Yice-Chancellor  of  the 
County  Palatine,  whose  judgment  has  been  read  to  us,  has  arrived 
at  the  right  conclusion,  and  was  also  right  in  the  manner  in  which^ 
according  to  his  own  statement  in  the  judgment,  he  dealt  with  the 


uotbing  can  be  more  injurious  to  the 
mind  and  heart  of  a  child,  and  this,  it 
will  be  observed,  for  the  purpose  of 
convincing  them  that  their  dead  father 
had  wrong  views.  In  the  present  case 
I  knew  that  although  I  might  be  bound 
to  give  the  ward  an  opportunity  of 
speaking  to  me  privately,  the  interview 
must  necessarily,  under  the  circum- 
stances, be  a  form,  and  it  was  a  form. 
I  did  not  obtain,  and,  in  fact,  I  did  not 
in  any  way  try  to  elicit,  any  opinion 
from  her  as  to  the  questions  between 
the  churches.  If  I  had  thought  that 
the  child  had  been  brought  up  to  a 
keen  and  premature  consciousness  of 


the  true  bearing  and  meaning  of  those 
questions  I  should  have  formed  a  much 
less  favourable  opinion  of  the  mother 
than  I  actually  formed.  As  it  is,  how- 
ever much  I  may  regret  the  conclusion, 
the  law  must  prevail,  and  the  child 
must  be  brought  up  in  her  father's 
faith. 

(1)  8  D.  M.  &  G.  760i 

(2)  1  Y.  &  C.  Ch.  68. 

(3)  34  Beav.  257 ;  34  L.  J.  (CL) 
499. 

(4)  31  L.  J.  (Ch.)  605. 

(5)  19  W.  B.  813. 

(6)  10  Ibid.  245. 
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infiant  in  the  interview  he  had  with  her.  We  do  not  think  it 
right  on  our  part  to  pursue  that  investigation  into  the  state  of 
mind  of  the  infant  which  the  Yiee-Chancellor  pursued  as  far  as 
he  thought  it  was  right  or  proper  to  do  so.  The  infant  is  a  child 
of  eight  and  a  half  years  of  age.  She  was  the  daughter  of 
a  Eoman  Catholic  father,  who,  shortly  before  his  death,  had  the 
child  baptized  in  his  own  church,  with,  of  conrse,  Boman  Catholic 
sponsors.  He  had  other  children,  all  of  whom  have  been  brought 
up  as  Boman  Catholics.  There  is  not  the  slightest  trace  of  any 
indifference  on  the  part  of  the  father  to  the  religious  education  of 
his  child.  There  is  nothing  to  shew  tliat  he  would  have  ac- 
quiesced in  the  child  being  brought  up  a  Protestant  if  he  had 
been  living.  The  rule  of  the  Court  is,  that  the  Court,  or  any 
pei*sons  who  have  the  guardianship  of  a  child  after  the  father's 
death,  should  have  sacred  regard  to  the  religion  of  the  father 
in  dealing  with  the  child ;  and,  unless  under  very  special  cir- 
cumstances,  to  see  that  the  child  is  brought  up  in  the  religious 
faith  of  the  father,  whatever  that  religious  faith  may  have  been. 
Ia  this  case  the  child  has  been  brought  up  by  a  Protestant 
mother,  and  has  received  such  religious  impressions  as  a  child 
fairly  intelligent,  not,  I  suppose,  a  precocious  child — for  of  that 
there  is  no  suggestion — is  capable  of,  such  impressions  as  a  Chris- 
tian mother  would  produce  in  the  mind  of  a  carefully-educated 
Christian  child.  The  Yice-Chancellor  was  of  opinion  that  there 
was  nothing  to  lead  him  to  suppose  that  she  had  been  unnaturally 
inducted  into  those  matters  of  controversy  between  the  Eoman 
Catholic  Church  and  the  English  Church,  which  it  would  be  very 
difficult  to  suppose  a  child  of  eight  years  of  age  could  have  any 
reasonable  appreciation  of.  Therefore,  the  child  having  been 
brought  up  as  a  well-educated  religious  child,  and  having  arrived 
at  the  age  of  eight  years  and  a  half,  when  it  is  important  that  her 
future  religious  belief  should  be  attended  to,  the  question  arises 
whether  any  other  religion  can  be  adopted  as  the  religion  of  the 
/,'hild  than  that  which  was  the  religion  of  the  father.  I  am  of 
opinion  that  no  other  religion  can  be  adopted.  There  have  been 
oases  in  which  the  impressions  produced  on  a  child's  mind  have 
been  considered  to  be  so  great  and  so  permanent  as  to  induce  the 
Court  to  fear  lest  any  attempt  at  altering  them  would  do  more 


VOL.TL] 


(^lANGEBT  APPEALS. 


54a 


liarm  than  good — would  end  in  unsettling  the  child's  reh'gious 
faith  altogether,  and  so  produce  a  fatal  result  in  that  respect ;  but 
there  never  has  been  any  inquiry  as  to  the  impressions,  or  feelings, 
or  wishes  of  a  child  so  young  as  this ;  and  I  certainly  am  myself 
not  disposed  to  think  that  it  is  desirable  to  go  beyond  the  case  of 
Stourton  v.  Staurton  (1).  It  appeared  in  that  case,  upon  the  examina- 
tion of  that  poor  child,  who  was  nine  years  and  a  half  old,  that  his 
intellect  had  been  precociously  excited,  and  he  had  been  prema- 
turely instructed  by  a  proselytising  mother  in  those  matters  of 
religious  difference  between  the  two  churches  which  it  was  certainly 
most  dangerous  and  most  improper  to  endeayour  to  introduce  into 
the  mind  of  a  child  of  those  tender  years ;  and  I  for  one  should  be 
loth  to  do  anything  which  could  operate  as  the  sb'ghtest  encourage- 
ment to  persons,  whether  mothers  or  not,  who  obtain  access  to 
young  children,  to  begin  the  task  of  proselytising  when  they  are  of 
too  tender  an  age  to  be  disturbed  by  those  religious  controversies 
by  which  the  adult  world  is  so  much  distracted.  I  therefore  decline 
myself  to  endeavour,  by  probing  this  child's  mind,  to  ascertain 
whether  the  mother  has  done  wbat  there  is  no  suggestion  that  she 
has  done,  namely,  whether  she  has  violated  her  duty  to  the  child  by 
endeavouring  to  impress  upon  her  the  peculiar  differences  betweea 
the  two  religions.  The  child  is  now  eight  years  and  a  half  old. 
She  has,  doubtless,  learnt  from  her  mother  her  duties  as  a  Christian 
child,  and  the  ordinary  habits  and  practice  of  devotion ;  and  there 
can  be  no  danger  to  a  child  so  instructed  that  those  religious  im- 
pressions and  practices  can  be  disturbed  by  having  added  to  them 
the  peculiar  doctrines  and  practices  of  her  deceased  father,  in  whose 
faith  she  ought  to  have  been  brought  up,  and  ought  now  to  be 
brought  up. 

It  appears  to  me  that  in  afiSrming  the  decision  of  the  Yiee- 
Chancellor  we  are  warranted,  almost  to  the  letter,  by  what  was 
done  in  AtMiin  v.  Austin  (2).  The  Master  of  the  Bolls  there 
allowed  a  Boman  Catholic  child  to  remain  in  the  care  of  the 
Protestant  mother  uncontrolled.  The  Lord  Chancellor  Wesiburtf 
affirmed  that  decision,  and  allowed  the  Boman  Catholic  child  to 
remain  in  the  care  of  the  Protestant  mother  uncontrolled,  but  with 
a  declaration  that  at  a  fitting  age  she  should  be  instructed  in  the 
(1)  8  D.  M.  &  G.  760.  (2)  34  Beav.  257 ;  34  L.  J.  (Ch.)  499. 
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doctrines  of  the  Roman  Catholic  Church.  What  that  fitting  age 
is  he  has  pointed  oat  himself  clearly  in  the  judgment,  by  declar- 
ing that  when  the  child  had  arrived  at  seven  years  of  age,  then 
a  farther  application  should  be  made  to  the  Court  touching  her 
guardianship  and  religious  education.  This  mother  has  had  the 
child  in  the  same  way  that  the  mother  in  Austin  v.  Austin  (1)  would 
have  had,  up  to  the  age  of  seven  years,  without  any  interference 
on  the  part  of  the  Court  with  her  religious  instruction.  When 
the  time  came  for  the  religious  instruction  of  the  child  in  Austin 
V.  Austin,  it  is  quite  clear,  whether  the  application  was  made 
when  the  child  was  seven  or  eight  years  of  age,  this  Court  would 
be  bound  to  carry  into  effect  that  declaration  of  Lord  WesOmrtf, 
that  the  infant  should  be  brought  up  and  educated  as  a  member 
of  the  Boman  Catholic  Church.  So  in  this  case  I  am  of  opinion 
that  the  child  must  now  be  brought  up  as  a  member  of  the  Boman 
Catholic  Church,  and  that  the  Vice-Chancellor's  order  must  be 
afiSrmed. 


Sir  G.  Mellish,  L. J. : — 

I  am  of  the  same  opinion.  I  agree  in  the  conclusion  to  which  the 
Yice-Chancellor  came,  and  I  entirely  agree  in  the  mode  in  which 
he  conducted  the  case,  and  in  his  judgment,  which  has  been  read  to 
us.  I  also  agree  in  thinking  that  the  case  of  Stourton  v.  Stourtan  (2) 
carried  the  principle  of  examining  into  the  feelings  and  the  reli- 
gious opinions  of  a  child  quite  as  far  as  the  Court  can  safely  go. 
There  is,  at  any  rate,  this  distinction  between  that  case  and  the 
present ;  that  here  the  child  is  nearly  a  year  younger.  It  cer- 
tainly, to  me,  is  very  desirable  that  the  rule  of  law  which  regulates 
the  religion  in  which  children  of  early  years  should  be  educated 
should  be  clearly  laid  down  and  enforced :  and  that  rule  unques- 
tionably is,  that  unless  the  interest  of  the  child  interferes  so  as  to 
make  it  the  duty  of  the  Court  to  make  some  exception,  the  child  is 
to  be  educated  in  the  religion  of  its  father.  Then  is  there  really  any 
reason  why  that  rule  should  be  departed  from  in  this  case  ?  I  can 
quite  conceive  that  there  may  be  a  difference  of  opinion  as  to  whether 
the  rule  of  law  is  really  such  as  it  is  desirable  to  have  in  the  case 


(1)  34  Beav.  267 ;  34  L.  J.  (Ch.)  499. 


(2)  8  D.  M.  &  a.  760. 
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-where  the  mother  is  of  a  different  religion  from  the  father,  and 
the  &ther  has  died  without  giving  any  express  directions  as  to  the 
religion  in  which  the  child  is  to  be  brought  up.  I  can  quite  con- 
ceive that  many  persons  might  think  that  it  would  be  for  the  inte- 
rest of  the  child  in  such  cases  that  the  mother  should  be  allowed 
to  educate  the  child  in  her  own  religion ;  but  that  is  not  the  rule 
of  law.  The  rule  of  law  is,  that  the  religion  of  the  father  is  to 
prevail  over  the  religion  of  the  mother,  even  in  such  a  case,  and 
that  rule  of  course  we  cannot  alter.  If,  therefore,  we  were  to 
reverse  the  decision  in  this  case,  we  must  reverse  it  on  the  ground 
that  the  child  herself  would  be  prejudiced  from  her  having  formed 
fitrong  religious  opinions  which  ought  not  to  be  disturbed.  Now  if 
we  are  to  regard  the  opinions  of  a  child  at  that  tender  age,  it 
appears  to  me  it  must  be  wholly  immaterial  how  the  child  has 
acquired  them :  for  instance,  if  a  child  had  been  stolen  from  its 
parents  for  the  sake  of  proseljtism,  and  had  been  brought  up  in  a 
particular  form  of  religion,  I  presume  that,  after  a  certain  age, 
«ven  in  such  a  case,  the  Court  would  not  compel  the  child  to  be 
educated  in  a  different  religion.  It  is  not  necessary,  nor  would  it 
be  right,  to  lay  down  what  the  age  would  be ;  but  it  appears  to  me 
that  it  must  be  a  very  extraordinary  case  indeed  where  the  opinions 
of  a  child  of  eight  years  and  a  half  can  be  so  formed  that  it  would 
be  really  a  serious  prejudice  to  the  child,  on  that  ground  alone,  to 
have  it  brought  up  in  a  different  faith ;  and  I  fear  that  we  should 
be  doing  much  mischief  if  we  were  to  hold  out  encouragement  to 
persons  to  think  that  if  they  get  hold  of  a  child  of  tender  years 
they  may,  by  educating  it  for  a  longer  or  shorter  period  of  time 
in  their  own  religion,  secure  that  the  child  shall  be  educated  in 
that  religion  instead  of  the  religion  of  the  father.  The  Yice- 
Ohancellor,  who  saw  and  examined  this  child,  to  see  the  general 
state  of  her  education,  came  to  the  conclusion  that  it  would  be 
futile  to  continue  that  investigation  by  inquiring  whether  she 
had  received  a  strong  impression  upon  the  matters  in  difference 
between  the  churches;  and  in  that  conclusion  I  concur. 
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Solicitors :  Messrs.  Chester  dk  Urqtihart,  for  lovmsend,  Liverpool ^ 
Messrs.  Yates  dk  Martin^  Liverpool. 
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ATP^tUJQ.     Bankruptcy—Petitioning  Creditor's  Bebt-^BiU  of  Exchange— Bankruptcy  Ad^ 

1869— Pmc<tce—2Vmc /or  Appeal— Oeneral  BtUes  in  Bankruptcy,  1870, 
Bule  143. 

The  rule  that  the  debt  on  which  an  adjudication  of  hankniptcy  is  founded 
must  be  a  debt  which  existed  at  the  time  of  the  act  of  batikruptcj,  is  not 
altered  by  the  Bankruptcy  Act,  1869. 

An  acceptance  was  written  on  an  incomplete  bill  of  exchange,  to  which  no 
drawer's  name  was  affixed.  The  acceptor  soon  afterwards  assigned  all  his 
property  for  the  benefit  of  his  creditors.  Some  weeks  after  this  the  bill, 
which  had  remained  in  the  hands  of  the  acceptor's  agent,  was  completed  and 
indorsed  to  a  bond  fide  holder  for  value,  who,  on  its  being  dishonoured, 
obtained  an  adjudication  in  bankniptcy  against  the  acceptor,  grounded  on  the 
assignment  as  an  act  of  bankruptcy : — 

Held,  on  appeal,  that  the  adjudication  must  be  reversed,  as  no  debt  existed 
on  the  bill  till  it  was  issued,  which  was  after  the  act  of  bankruptcy. 

An  adjudication  having  been  made  against  three  partners,  two  of  them 
appealed.  The  cases  of  all  three  were  identical.  The  third,  who  had  not 
appealed  within  the  time  fixed  by  the  Greneral  Rules  in  Bankruptcy,  1870,, 
was  allowed  to  appeal,  and  the  adjudication  was  annulled  against  all  three. 

X  HESE  were  separate  appeals  by  Eayward  and  Batten^  two  out 
of  the  three  members  of  the  firm  of  Eayward,  Jones,  &  Co.,  and  by 
Jones,  the  other  partner,  from  an  order  of  adjudication. 

The  petition  for  adjudication  was  presented  by  Lamb  and  Spencer^ 
the  holders  of  a  bill  of  exchange  for  £177  7d.  6^.,  drawn  by 
Newton,  as  manager  of  the  Peninsular  and  African  Trading  Comr- 
pany,  upon  Eayward,  Jones,  &  Co.,  dated  the  17th  of  March,  1870, 
payable  three  months  after  date,  and  accepted  by  them. 

It  appeared  from  the  evidence  that  Batten^  the  junior  member  of 
the  firm,  being  desirous  of  raising  money,  consulted  with  Reid,  a 
financial  agent,  and  Newton,  the  manager  of  the  Peninsular  Com- 
pany, and  in  March,  1870,  accepted,  in  the  name  of  his  firm,  a 
blank  form  of  bill  of  exchange,  and  delivered  it  to  Beid  that  he 
might  negotiate  it.  It  was  dated  the  17th  of  March,  1870,  but  the 
name  of  the  drawer  was  left  in  blank.  As  between  Batten  and  his 
partners,  the  proceeding  was  unauthorized. 
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On  the  4th  of  April,  1870,  Eayward,  Jones,  &  Co.  made  an       L.  JJ. 
assignment  of  all  their  property  in  trust  for  their  creditors.    At        1871 
this  time  the  bill  was  in  the  hands  of  Reid  or  of  Newton,  with  the     Expauie 
name  of  the  drawer  still  in  blank.    In  the  latter  part  of  April  it    H^^f^^'*^* 
was  arranged  that  the  name  of  Neudon,  as  manager  of  the  Peninsular    ha^abd. 
Company,  should  be  inserted  as  drawer,  which  was  done,  and  on 
the  24th  of  May  the  bill  was  indorsed  by  Newton  to  Lamb  and 
Spencer,  whom  the  Court  held  to  be  hond  fide  holders  for  value. 
The  bill  was  presented  for  payment  on  the  28th  of  June,  and  was 
dishonoured.    Lamb  and  Spencer,  finding  that  the  deed  of  assign- 
ment had  been  executed,  applied  to  come  in  under  it,  but  the  trustees 
of  the  deed  refused  in  any  way  to  recognise  the  claim.    Ultimately, 
on  the  4th  of  October,  1870,  Lamb  and  Spencer  presented  a  peti- 
tion for  adjudication,  grounded  on  the  assignment  for  creditors  as 
an  act  of  bankruptcy,  and  on  the  22nd  of  December,  1870,  after 
argument,  Mr.  Begistrar  Murray  made  an  order  accordingly. 

Eayward  and  Batten  entered  an  appeal  within  the  twenf  y-one  days 
prescribed  by  the  General  Rules  in  Bankruptcy,  1870,  Rule  143, 
but  Jones  did  not.  The  appeal  came  on  before  the  Lords  Jus- 
tices on  the  4th  of  March,  when  Mr.  Serjeant  Sargood,  for  Jones, 
asked  to  be  heard  on  the  appeal,  or  else  to  have  liberty  given  him 
to  appeal,  notwithstanding  the  expiration  of  the  twenty-one  days. 
Their  Lordships  gave  him  leave  to  appeal  on  making  the  usual 
deposit,  saving  to  the  Respondents  the  liberty  of  taking  the 
objection  at  the  hearing  that  the  appeal  was  out  of  time. 

Mr.  Be  Oex,  Q.O.,  and  Mr.  Beed,  for  the  first  appeal : — 

The  petitioning  creditor's  debt  must  be  subsisting  at  the  time  of 
the  act  of  bankruptcy:  Moss  y.  Smith  (i);  Ex  parte  Holding  (2). 
There  is  no  debt  on  a  bill  of  exchange  till  it  is  issued  for  value : 
Dotones  v.  Bichardson  (3).  Here  the  bill  not  only  was  not  issued 
till  after  the  act  of  bankruptcy,  but  was  not  even  a  bill  at  all  till 
after  that  time.  The  petitioning  creditors  have  acquiesced  in  the 
deed  by  seeking  to  come  in  under  it,  and  cannot  treat  it  as  an  act 
of  bankruptcy  :  Ex  parte  Stray  (4).    Batten  had  no  authority  to 

(1)  1  Camp.  489.  (3)  5  B.  &  A.  674. 

(2)  1  Gly.  &  J.  97.  (4)  Law  Rep.  2  Ch.  374. 
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accept  the  bill,  and  the  petitioning  creditors  took  it  with  knowledge 
of  suspicious  circumstances,  and  are  not  band  fide  holders. 

[The  LoBDS  Justices  stated  that  they  did  not  require  to  hear  the 
Bespondents  on  the  questions  of  hona  fides  and  acquiescence.] 

Mr.  T.  E.  Window^  and  Mr.  A.  L.  Smith,  contra: — 

A  bill  of  exchange  creates  a  debt  from  its  date :  Eden  on  Bank- 
ruptcy Law  (1) ;  Macartnet/  v.  Barrow  (2).  It  is  true  that  it  was 
incomplete  at  the  time  of  the  act  of  bankruptcy,  but  when  com- 
pleted it  relates  back:  Snaith  v.  Mingay  (3).  We  submit  also 
that  the  learned  Eegistrar  was  right  in  considering  that  the  present 
statute  does  not  require  the  debt  to  be  existing  at  the  time  of  the 
act  of  bankruptcy :  7  Geo.  1,  c.  31 ;  5  Geo.  2,  c.  30,  s.  22 :  Qhmter 
V.  Hewer  (4). 

[They  referred  to  Keer^  v.  Keene  (5)  and  Kennerley  v.  Nash  (6).] 

Sib  W.  M.  James,  L.J. : — 

This  case  does  not  appear  to  us  one  of  any  substantial  di£Sculty, 
though  the  learned  Registrar  has  come  to  a  conclusion  different 
from  ours.  The  facts  are  these:  Three  gentlemen  carrying  on 
business  in  partnership  make  an  assignment  for  the  benefit  of  their 
creditors.  One  of  these  gentlemen  has  at  the  time  in  the  hands  of 
an  agent  of  his — not  an  agent  of  the  three — a  piece  of  paper  in  the 
form  of  a  bill  of  exchange,  stamped  and  dated,  but  without  any 
drawer ;  upon  which  piece  of  paper  he  has  most  improperly  written 
what  purports  to  be  an  acceptance  on  behalf  of  his  firm.  This 
paper  remains  in  the  hands  of  the  agent  till  some  weeks  after 
the  execution  of  the  deed.  It  is  afterwards  completed  by  having 
the  name  of  the  drawer  added  to  it,  and  comes  into  the  hands  of 
the  petitioning  creditors  as  hona  fide  holders  for  value.  Until  it 
was  delivered  to  them,  it  never  existed  in  a  form  in  which  it  could 
have  been  used  against  the  firm  or  against  anybody  else.  Was 
there,  then,  a  petitioning  creditors'  debt  at  the  time  of  the  act  of 
bankruptcy  ?  I  am  of  opinion  that  there  was  not  The  date  of 
the  bill  proves  nothing.    It  is  necessary  to  prove  the  issue  of  the 


(1)  3rd  Ed.  p.  47. 

(2)  7  East,  437,  n. 

(3)  1  M.  &  S.  87. 


(4)  7  T.  R.  498. 

(5)  3  C.  B.  (N.S.)  144. 

(6)  1  Stark.  452. 
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instrument  before  the  act  of  bankruptcy.    The  instrument  itself,       L.  JJ. 
as  Lord  Tenterden  says  in  Cowie  v.  Harris  (1),  does  not  shew  the       1871 
period  of  the  indorsement  or  acceptance.    Here  that  which  ulti-     Exparte 
mately  ripened  into  an  acceptance  was  written  before  the  execu-    Haywabd. 
tion  of  the  deed,  but  it  was  not  an  acceptance  till  the  bill  was  put    Hatward. 
into  the  hands  of  the  petitioning  creditors ;  so  there  was  no  debt       """ 
upon  it  at  the  date  of  the  deed.    Now,  it  is  an  old-established  rule 
that  the  debt  of  the  petitioning  creditor  must  be  a  debt  which 
existed  at  the  time  of  the  act  of  bankruptcy,  subject  to  the  special 
provision  about  debts  infuturo.    It  has  been  suggested  that  this 
rule  has  been  altered  by  the  Act  of  1 869,  but  I  see  nothing  in  the 
Act  to  that  effect,  and  it  would  require  very  clear  words  to  alter 
such  a  well-established  and  well-founded  rule. 

Sir  G.  Mbllish,  L.J. : — 

I  am  of  the  same  opinion.  It  has  always  been  the  settled  rule 
that  the  debt  of  the  petitioning  creditor  must  be  a  debt  which 
existed  at  the  time  of  the  act  of  bankruptcy.  The  law  was  so 
settled,  not  on  the  ground  of  any  express  words  in  any  of  the 
Bankruptcy  Acts,  but  because  it  would  be  manifestly  unjust  that 
a  person  who  commits  an  act  of  bankruptcy,  and  who  happens  to 
have  no  creditors,  or  pays  all  his  creditors  in  full,  should  be  liable 
to  be  made  bankrupt  on  account  of  that  act  by  some  person  to 
whom  he  afterwards  becomes  indebted.  In  the  present  case  the 
act  of  bankruptcy  is  an  assignment  for  the  benefit  of  creditors. 
At  the  time  of  that  act  the  bill  did  not  exist  as  a  bill.  It  was 
urged,  however,  that  when  it  was  completed  that  completion 
related  back  to  the  time  when  the  acceptance  was  written  on  it. 
No  authority  was  adduced  in  support  of  this.  In  Snaiih  v. 
Mingay  (2),  indeed,  the  Court,  for  the  advancement  of  manifest 
justice,  held  a  bill  to  be  an  Irish  and  not  an  English  bill,  by  a 
sort  of  relation.  That  is  no  authority  for  introducing  relation 
here,  so  as  to  work  a  manifest  injustice  by  enabling  a  subsequent 
creditor  to  come  in  and  set  aside  a  deed  by  which  a  debtor  assigned 
all  his  property  for  the  benefit  of  the  persons  who  were  his  creditors 
at  the  time. 

(1)  1  Moo.  &  M.  141.  (2)  1  M.  &  S.  87. 
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L.  JJ.  Mr.  Bagleif,  for  the  appeal  of  Jones,  referred  to  In  re  Kelson  (1). 

1871 

"^^  Mr.  Window,  for  the  Respondents : — 

ExparU 

iiAYWABD.        This  appeal  is  out  of  time :  Bankruptcy  Ad,  1869,  ss.  72,  78 ; 
ji^YwrRD.    Cten.  Rules  in  Bankruptcy,  1870,  Rule  143.    The  case  of  Ex  parte 

MKenna  (2),  where  a  cross  appeal  was  allowed  after  time,  was 

under  a  different  statute,  which  was  not  so  stringent. 

Sir  W.  M.  James,  L.J. : —   ' 

I  am  of  opinion  that  we  are  fully  justified  in  dealing  with  Jones* 
appeal.  Two  of  the  three  bankrupts  appealed  from  the  order  of 
adjudication,  and  in  terms  asked  that  it  might  be  reversed  only  as 
against  them.  Jones  then  comes  to  the  Court  and  says :  "  Do  not 
reverse  the  adjudication  as  to  two  only.  My  interest  is  vitally 
affected  by  this  appeal.  I  ought  to  be  heard."  I  think  that  he 
was  light,  and  that  he  was  entitled  to  say :  '*  Do  not,  on  grounds 
common  to  all  three  of  us,  reverse  the  adjudication  as  to  two  only ; 
reverse  it  altogether,  or  not  at  all."  I  think  that  a  co-bankrupt, 
in  circumstances  like  those  of  the  present  case,  has  such  an  interest 
in  the  continuance  or  non-continuance  of  the  bankruptcy  of  the 
others,  that  their  cases  cannot  be  dealt  with  in  his  absence.  We 
gave  Mr.  Jones  leave  to  come  here  on  the  terms  of  making  the 
usual  deposit,  and  presenting  an  appeal,  for  we  could  not  tell  that 
there  might  not  be  a  separate  case  against  him ;  he  was  therefore 
put  upon  the  terms  of  appealing,  that  the  Court  might  have  full 
jurisdiction  as  to  co8t8,'otherwi8e  we  should  have  allowed  him  to  be 
heard  at  once  on  the  other  appeal.  His  case  being  the  same  as 
that  of  the  other  Appellants,  I  am  of  opinion  that  the  adjudication 
must  be  annulled  altogether. 

Sir  G.  Mellish,  L.  J. : — 
I  am  of  the  same  opinion.  { 

■  Solicitors :  Messrs.  Harper,  Broad,  &  Battcock  ;  Messrs.  Flews  & 
Irvine. 

(1)  Law  Rep.  4  Ch.  125.  (2)  ZD.Y.k  J.  645. 
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CROOK  V.  CORPORATION  OF  SEAFORD.  L.  o. 

1871 
Coiyoraiion — Agtrement  not  under  Seal — Acquiescence — Specific  Perfcrmance —  »^y^ 

Boundaries  of  Sea-beach.  May  31 ; 

June  1. 

A  municipal  corporation  passed  a  resolution  in  January,  1860,  agreeing  to 
let  to  the  Plaintiff  the  fiat  part  of  the  beach  opposite  to  the  Plaintiff's  field, 
for  800  years,  at  a  nominal  rent.  The  Plaintiff  claimed  all  the  beach  com- 
prised between  lines  drawn  in  prolongation  of  the  sides  of  his  field,  and  he 
built  a  wall  and  terrace  along  the  part  so  claimed.  In  1864  the  corporation 
gave  the  Plaintiff  notice  to  quit,  and,  after  much  negotiation,  in  1869  brought 
an  action  of  ejectment  against  the  Plaintiff,  who  thereupon  filed  the  bill  in 
this  suit  for  specific  performance : — 

Beld  (affirming  the  decision  of  Stuart,  V.CX  that  though  the  agreement 
was  not  under  seal,  the  corporation  was  bound  by  acquiescence,  and  must 
jwrform  the  agreement  to  grant  a  lease :  « 

Held  (contrary  to  the  decision  of  Stuart,  V.C.)>  that  the  boundaries  of 
the  piece  of  land  agreed  to  be  demised  were  lines  drawn  from  the  extremities 
of  the  Plaintiff's  field  perpendicular  to  the  coast-line. 

XHE  corporation  of  Seaford,  on  the  5th  of  January,  1860^  passed 
a  resolution  to  let  to  Grook,  the  Plaintiff  in  this  case,  a  piece  of 
land  described  as  "  the  frontage  of  West  Chin  Fields  with  the  flat 
part  of  the  beach  opposite  (to  be  stumped-out  at  the  expense  of 
Mr.  Oroohy  Grook  was  to  build  a  terrace  in  front  of  his  field  for 
a  public  walk,  and  the  lease  was  to  be  for  300  years  at  lOs.  annual 
rent.     A  committee  was  to  arrange  the  stumping  with  Mr.  Crook. 

The  West  Oun  Field  was  of  a  nearly  triangular  shape,  the 
base  fronting  the  sea,  and  the  sides  bounded  by  roads  to  the 
beach. 

There  was  some  conflict  of  evidence  as  to  what  took  place,  but 
it  seemed  that  the  committee  met  Crook  and  proceeded  to  stump- 
out  the  land  to  be  demised,  but  did  not  complete  the  stumping,  as 
Crook  claimed  all  the  land  which  would  be  included  between  lines 
drawn  in  prolongation  of  the  sides  of  his  field,  to  which  the  com- 
mittee objected.  Crook  thereupon  himself  stumped-out  the  land 
according  to  his  view,  and  in  1861  built  a  sea-wall  TOO  feet  long, 
and  a  terrace  along  the  land  as  claimed  by  him.  The  corporation 
appeared  to  have  made  no  objection  to  this  until  July,  1864,  when 

they  gave  him  notice  to  quit.    He  then  asked  for  a  lease,  which 
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L.  (X       the  corporation  refosedy  on  the  ground  that  he  had  not  adhered  to 

1871       his  agreement ;  but  it  did  not  appear  what  objection  they  took. 

Cbook      Much  correspondence  passed,  and  at  one  time  an  arbitration  \va» 

p      **         proposed  by  Crook,  but  the  terms  could  not  be  agreed  upon. 

OF  Seafobd.       In  October,  1869,  the  corporation  commenced  an  action  of  eject* 

ment,  whereupon  the  Plaintiff  filed  the  bill  in  this  suit  praying- 

for  specific  performance  and  for  an  injunction  to  restrain  the^ 

ejectment. 

The  Vice-Chancellor  Stuart  made  a  decree  for  specific  perform- 
ance, as  reported  (1). 
The  Defendants  appealed. 

Mr.  Greene,  Q.C.,  and  Mr.  Waller,  for  the  Appellants : — 

We  contend  that  no  specific  performance  of  this  agreement  can 
be  decreed:  firsts  because  the  agreement  is  not  under  seal; 
secondly,  because  the  land,  through  the  fault  of  the  Plaintiff,  was 
never  stumped-out  and  defined ;  and,  thirdly,  because  this  is  an 
improvident  lease,  which  such  a  corporation  could  not  grant.  As  ta 
the  seal,  it  is  dear  that  a  corporation  can  only  bind  itself  by  deed 
under  seal :  East  London  Waterworks  Company  y.  Bailey  (2).  It  i& 
contended  that  the  corporation  acquiesced,  but  that  is  not  so :  from 
the  very  first  there  were  disputes,  and  the  Defendant  went  on 
knowing  that  he  was  in  the  wrong,  and  that  the  corporation 
objected.  At  all  events  the  decree  cannot  stand,  as  there  cannot 
be  a  decree  for  specific  performance  of  an  agreement  with  a  refer- 
ence in  effect  to  ascertain  what  the  agreement  i& 

Mr.  Dickinson,  Q.C.,  and  Mr.  Poniifex,  for  the  Plaintiff: — 

Such  an  agreement  may  be  valid  though  not  under  seal :  MarshaUv^ 
Corporation  of  Queenhorouffh  (3) ;  Wilson  y.  West  Hartlepool  Railway 
Company  (4) :  and  part  performance  makes  all  the  difference :  Chro- 
gory  v.  MigheU(5),  As  the  corporation  never  stumped-out  the  land, 
and  let  the  Plaintiff  go  on,  they  cannot  at  this  length  of  time  be 
heard  to  say  that  it  was  not  properly  stumped-out  At  all  events 
the  Plaintiff  has  a  right  to  a  lease  of  something.    There  is  no 

(1)  Law  Rep.  10  Eq.  678.  (3)  1  S.  A  S.  520. 

(2)  4  Bing.  283.  (4)  2  D.  J.  &  S.  475. 

(5)  18  Yes.  328 
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cvidaice  that  the  lease  is  improvident^  and,  on  the  contrary,  the        L.  0. 
terrace  is  an  advantage  to  the  town.  I87i 


Mr.  Waller,  in  reply.  v. 


OOBFOBATIOK 
or  SSAIOBD. 


LoBD  Hatheblet,  L.C. : — 

I  have  felt  some  difficulty  about  this  decree,  which  directs  a 
reference  to  Chambers  as  to  the  agreement,  for  it  is  the  duty  of 
the  Court,  in  such  a  case  as  this,  to  ascertain  whether  there  is  an 
agreement^  and  if  there  is  not,  then  to  dismiss  the  bill.  But  I 
think  that  I  have  arrived  at  the  proper  construction  of  this  agree- 
ment, and  that  the  difficulty  ought  not  to  arise. 

The  corporation  agreed  to  let  the  flat  part  of  the  beach  opposite 
to  the  Plaintiff's  field — a  piece  of  waste  which  lay  between  the 
Plaintiff's  land  and  the  slope  of  the  beach  proper.  The  controversy 
between  the  Plaintiff  and  the  Defendants  has  been  as  to  the 
boundaries  of  the  piece  of  land,  the  Defendants  contending  that  it 
is  to  be  bounded  by  lines  drawn  from  the  extremities  of  the 
Plaintiff's  field  perpendicular  to  the  sea-coast,  and  the  Plaintiff 
contending  that  the  boimdary  lines  are  to  be  drawn  in  continua- 
tion of  the  boundaries  of  his  field,  which  sloped  back  until  they 
met  at  an  angle.  But  this,  if  the  angle  were  very  obtuse,  wonid 
give  the  Plaintiff  an  unreasonable  amount  of  frontage ;  in  fact, 
would  give  him  th&  land  in  front  of  his  neighbours.  It  is  true  that 
he  was  not  to  build  upon  it,  but  no  one  would  like  to  have  his 
access  to  the  sea  cut  off  by  his  neighbour's  land.  I  think,  therefore, 
that  the  true  construction  of  the  agreement  was,  that  the  land  to  be 
demised  was  bounded  by  lines  drawn  from  the  extremities  of  the 
Plaintiff's  field  perpendicular  to  the  coast-line. 

This  construction  renders  the  stumping-out  of  comparatively 

little  importance,  though  no  doubt  it  was  proper  to  have  the  actual 

boundaries  so  defined  when  a  lease  for  300  years  was  to  be  made ; 

and  if  this  bill  had  been  filed  in  1860,  claiming  what  the  Plaintiff 

has  now  claimed,  it  would  have  been  dismissed  unless  he  chose 

to  adopt  the  construction  of  the  Defendants.    But  the  Plaintiff 

was  allowed  to  go  on,  and  spend  a  large  sum  of  money  upon  the 

wall  and  terrace,  and  to  remain  in  possession  of  what  he  had 

improperly  taken,  whilst  the  corporation  received  the  rent  of  10«. ; 

2X2  1 
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U  C.       though  no  doubt  there  was  gome  dinatislaction  expresBed  as  to  the 

1871        prooeedings  of  the  Plaintiff    The  wall  built  by  him,  moreoyer,  did 

CcooK      i^  harm  unless  it  interfered  with  his  neighbonrs ;  and,  as  far  as 

OoKToiuTiov  ^^^  corporation  were  concerned,  the  greater  length  of  wall  he  built 

€fw  Seafokd.  the  better  it  was  for  the  town. 

Then,  in  1864,  the  corporation  seem  to  have  taken  a  different 
riew  of  Uie  matter: — [His  Lordship  then  commented  on  the  n^otia- 
tions  and  on  the  offers  of  arbitration  which  had  been  made.]  How- 
ever, bringing  an  action  of  ejectment  was  not  a  proper  course  to 
take  in  such  a  case ;  the  wall  built  beyond  his  boundary  was  of  no 
advantage  to  the  Plaintifi^  and  the  matter  might  easily  have  been 
arranged ;  at  all  events,  a  Court  of  Equity  coold  not  aUow  the 
ejectment  to  proceed  after  the  Plaintiff  had  spent  so  much  money 
on  the  wall,  although  he  did  raise  a  contention,  as  to  which  he  was 
in  the  wrong. 

Upon  this  bill  being  filed  the  corporation  raised  several  objec- 
tions, one  of  which  was  that  the  agreement  was  not  under  seal. 
But  a  corporation,  although  it  may  not  have  eyes  to  see  what  is 
going  on,  has  agents  who  can  see,  and  if  the  corporation  allow  a 
wall  to  be  built  and  money  to  be  expended  on  the  faith  of  a  resolu- 
tion regularly  entered  in  their  books,  they  must  be  answerable. 

As  to  the  power  of  this  corporation  to  grant  such  a  lease,  they 
are  not  within  the  Municipal  ChrporaiionB  Ad,  and  they  get  a  wall 
and  terrace  built  upon  land  which  was  of  no  use  to  them,  and  they 
thereby  encourage  people  to  build  houses.  It  cannot  be  said  to  be 
an  improvident  lease. 

[His  Lordship  then  mentioned  an  objection  as  to  the  consent  of 
certain  feoffees,  and  decided  that  it  was  not  a  valid  objection.] 

As  to  the  costs,  the  decree  will  be  varied  with  respect  to  the 
boundaries,  and  that  will  save  the  costs  of  the  appeal ;  but  I  do 
not  think  the  Yice-Chancellor  wrong  in  directing  the  Defendants 
to  pay  the  costs  of  the  suit:— [His  Lordship  then  commented  on 
the  conduct  of  the  parties  as  to  the  arbitration  and  the  ejectment.] 


HnruTtt : — ^Vary  the  decree  by  declaring  that,  according  to  the  tme  oonstmction 
of  the  agreement,  the  corporation  agreed  to  demise  to  the  Plaintiff  such  portion  of 
their  property  as  formed  the  frontage  of  the  Plaintiff's  field  and  also  the  flat  part 
of  the  beaoh  comprised  between  two  lines  drawn  from  the  extremities  of  snoh  field 
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perpendicularly  towards  the  aea,  such  lines  being  continued  until  they  reach  high-  L.  C. 

water  mark.     The  Defendants  to  execute  a  lease  accordingly.     The  Plaintiff  |q-. 

undertaking  to  give  up  such  parts  of  the  land  taken  by  him  as  are  not  comprised  w^v^ 

in  the  lease.    No  costs  of  the  appeal.  Cbook 

•    Solicitor  for  the  Plaintiff:  Mr.  (?.  Broum.                       '^  of  Sbaiobd. 

Solicitors  for  the  Defendants :  Messrs.  Palmer,  Palmer^  db  BuU,  ""^ 
agents  for  Messrs.  Gdl  db  WooUey,  Lewes. 


WHITE  V.  SIMMONS.    .  L.a 


Bankruptcy  Act,  1869 — EquUMe  Mortgagee — JuritdicUonn 

Where  a  trustee  has  been  appointed  under  a  liquidation  of  the  afiGairs  of 
an  equitable  mortgagor,  the  mortgagee  may,  instead  of  applying  in  bank- 
ruptcy, proceed  in  Chancery  against  the  trustee  for  the  purpose  of  having  the 
security  realised,  the  jurisdiction  in  Chancery  not  being  taken  away  by  the 
Bankruptcy  Act,  1869. 

Order  of  Stuart,  V.C.,  reversed. 

1  HE  bill  in  this  case  was  filed  by  T.  White  against  E.  Stfnmons, 
T.  W.  Cooke,  H.  Simondij  and  H.  Parsons,  and  stated  as  follows : 
That  Simonds,  on  the  17th  of  February,  1869,  demised  a  farm  in 
Berkshire  to  one  NMe  for  twenty-one  years ;  that  Simonds  had 
accepted  all  rent,  and  had  no  power  to  determine  the  lease,  which 
was  still  subsisting ;  that  NoUe  deposited  the  lease  of  the  farm 
with  the  Plaintiff,  by  way  of  security  for  £736 ;  that  NdUe,  in 
1870,  presented  a  petition  for  liquidation,  and  Simmons  was  the 
trustee  appointed  under  the  liquidation ;  that  Cooke  acted  as  the 
solicitor  of  Noble  and  of  Simmons  ;  that  Cooke  was  well  aware  of  the 
deposit  of  the  lease  ;  that,  notwithstanding  such  knowledge,  /Sim- 
mons and  Cooke  treated  the  Plaintiff's  debt  as  unsecured,  and 
omitted  to  take  any  notice  thereof  in  the  liquidation ;  that  Simmons, 
acting  under  the  advice  of  Cooke,  and  knowing  that  he  was  dealing 
with  part  of  the  Plaintiff's  security,  agreed  to  sell  to  Parsons  the 
acts  of  husbandry  and  goodwill  of  the  farm  for  £150,  and  also  sold 
by  auction  the  growing  crops  on  the  farm ;  that  the  Plaintiff, 
believing  himself  to  be  secured,  did  not  prove  his  debt  in  the 
liquidation ;  that  on  the  25  th  of  October,  1870,  the  Plaintiff  was 
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L.  c.       inrormed  that  Simmons  and  Cooke  had  induced  Simonds  to  believe 

1871        tliat  the  lease  had  been  determined,  and  to  grant  what  purported 

y^^^      to  be  a  lease  of  the  farm  to  Parsons  for  twenty-one  years  from 

^^T'         ^lichaelmas.  1870 ;  that  the  Plaintiff  was  advised  that  his  case 

was  not  one  for  the  Court  of  Bankruptcy.    And  the  bill  prayed  a 

declaration  that  the  Plaintiff  became  entitled  to  an  equitable  lien 
or  mortgage  upon  the  fiEtrm,  including  the  goodwill,  acts  of  hus- 
bandry, and  growing  crops,  in  priority  to  any  claim  by  Parsons ; 
and  the  bill  prayed  that  Parsons  might  be  decreed  to  pay  what 
was  due  to  the  Plaintiff,  and,  in  default  of  payment^  that  the  lease 
of  the  17th  of  February,  1869,  and  the  benefit  of  the  acts  of  hus- 
bandry, might  be  sold  and  the  proceeds  paid  to  the  Plaintiff;  and 
that  Simmons  might  be  decreed  to  pay  to  the  Plaintiff  the  moneys 
received  for  the  growing  crops,  and  that  the  Defendants  might  be 
ordered  to  pay  the  costs  of  the  suit. 

To  this  bill  Cooke  and  Simmons  demurred  separately  for  want  of 
equity,  and  because  it  appeared  from  the  bill  that  this  Court  was 
not  the  proper  Court  or  tribunal  in  which  the  Plaintiff  ought  to 
proceed  against  the  Defendant  in  respect  of  the  matters  in  question 
in  this  suit  or  any  of  them. 

The  Vice- Chancellor  Stuart  allowed  both  demurrers,  being  of 
opinion  that  the  Plaintiff  ought  to  have  appb'ed  to  the  Court  of 
Bankruptcy. 
The  Plaintiff  appealed. 

Mr.  Karslaie,  Q.C.,  and  Mr.  Haughton^  for  the  Appellant : — 

There  is  nothing  to  prevent  the  Plaintiff  from  proceeding  in 
equity  to  enforce  his  security ;  and  all  such  rights  are  expressly  re- 
served by  sect.  12  of  the  Bankrvftcy  Act,  1869  (32  &  33  Vict,  c  71). 
Where  jurisdiction  has  not  been  expressly  taken  away,  the  Court 
retains  it:  Ex  parte  Isaac  (1).  There  are  many  questions  raised 
on  this  bill  which  cannot  be  decided  in  bankruptcy,  and  the  land- 
lord and  new  tenant  are  not  within  the  jurisdiction  of  bankruptcy. 
They  have  not  demurred,  and  it  would  be  very  inconvenient  to 
allow  these  demurrers,  and  leave  the  suit  imperfect  against  the 
other  Defendants.  The  trustee  may  be  ordered  to  pay  costs 
which  the  Plaintiff  could  not  get  by  an  ordinary  application  in 
bankruptcy. 

(I)  Ante^  p.  58. 
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The  Lord  Chanoellob  expressed  his  opinion  that  there  was  no  L.  0, 
<*a6e  made  by  the  bill  against  Oooke,  and  the  appeal  in  that  case  1871 
must  be  dismissed.  WHm 

Mr.  Dickinson,  Q.O.,  and  Mr.  T.  A.  Boberta,  for  Simmons :—  Simmoks. 

The  Plaintiff  ought  to  have  taken  the  regular  course^  and  to 
have  made  in  bankruptcy  the  usual  application  of  an  equitable 
mortgagee  to  have  his  security  realized.  It  has  been  held  in 
Stone  V.  Thomas  (1)  and  Martin  v.  Powning  (2)  that  the  jurisdic- 
tion in  these  cases  is  in  the  Court  of  Bankruptcy.  So  also  in  In  re 
Anderson  (3).  The  72nd  section  of  the  Bankruptcy  Act,  1869^ 
gives  complete  jurisdictioli  to  the  Court  of  Bankruptcy.  Besides^ 
the  bill  is  demurrable  on  the  ground  of  uncertainty.  It  is  impos- 
sible for  the  Defendant  to  know  what  case  he  has  to  answer.  The 
bill  may  be  a  mere  equitable  mortgagee's  bill,  but  throughout 
the  bill  some  fraud  is  suggested,  though  not  expressly  charged. 

Mr.  Karslake,  in  reply. 

Lord  Hatherley,  L.C,  observed  that,  as  &r  as  he  could  see, 
the  trustees  had  a  right  to  sell  the  crops ;  and,  according  to  the 
bill,  the  lease  of  1869  was  a  subsisting  lease.  His  Lordship  then 
'Continued : — 

I  am  afraid  that  I  must  allow  this  appeal,  but  it  is  with  some 
reluctance.  The  demurrer  against  Cooke  being  allowed,  the  bill  as 
against  the  Defendant  Simmons  is  a  simple  bill  by  an  equitable 
mortgagee  to  enforce  his  security.  It  is  unfortunate  for  the  Plain- 
tiff that  he  should  have  come  here,  for  though  the  demurrers  have 
been  argued  and  the  appeal  has  been  decided  in  less  than  six 
months  from  the  time  when  the  bill  was  filed,  stiU,  if  instead  of 
applying  to  this  Court,  the  Plaintiff  had  presented  his  Petition  to 
the  Court  of  Bankruptcy,  he  would  long  before  this  time  have  had 
his  security  realized  and  have  obtained  everything  he  wants. 

But  the  Plaintiff,  as  a  mortgagee,  stands  outside  the  bank- 
ruptcy. He  may  come  in  under  the  bankruptcy  if  he  chooses,  and 
it  would  be  wise  of  him  to  do  so,  especially  as  he  asks  for  a  sale 
only ;  but  an  equitable  mortgagee  might  want  other  relief,  as,  for 

(1)  Law  Rep.  5  Ch.  219.  (2)  Law  Rep.  4  Ch.  356. 

(3)  Law  Rep.  5  Ch.  473. 
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instanoey  foreclosure,  which  he  could  not  have  obtained  in  bank- 
ruptcy, and  he  most  retain  his  right  to  come  here  for  such  relief 
as  he  may  want  The  other  Defendants  haye  not  demurred,  but 
it  seems  to  me  that  they  might  have  done  so ;  and  I  cannot  allow 
any  force  to  the  argument  that,  as  they  have  not  demurred,  the 
suit  ought  to  be  allowed  to  go  on  against  this  Defendant  also. 

But,  on  the  general  question,  I  think  that  I  should  strain  the 
decisions  which  have  been  made  if  I  held  that,  where  there  has  in 
the  Bankrupiey  Ad  been  an  express  reservation  of  all  rights,  a 
mortgagee  should  be  precluded  fix>m  proceeding  in  equity  to 
enforce  his  security. 

I  must  allow  this  appeal,  and  overrule  the  demurrer,  but  without 
costs. 

Solicitors :  Messrs.  Hittearys  db  TunttaU;  Mr.  F.  L.  8oame$, 


L.C. 

1871 


Jon.  13, 16. 17; 
F0b.  10. 


IMPERIAL  MERCANTILE  CREDIT  ASSOCIATION  v. 

COLEMAN. 

Company — Trustees — Profit  by  Director. 

By  the  articles  of  anociation  of  a  fioaacial  oompaDj,  it  was  provided  that  a 
director  should  vacate  his  office  if  he  participated  in  the  profits  of  any  work 
done  for  the  company  without  declaring  his  interest  at  a  meeting  of  the  direc- 
tors. A  director  having  undertaken  to  obtain  money  for  certain  railway 
debentures  at  6  per  cent,  commission,  offered  them  to  the  company  at  1}  per 
cent,  commission.  The  offer  came  before  a  committee  of  directors,  of  which 
he  was  not  a  member,  and  they  recommended  the  board  to  accept  the  offer. 
The  recommendation  came  before  a  board  meeting  of  the  directors,  at  which  the 
director  making  the  offer  was  present.  He  stated  that  he  was  interested  in 
the  matter,  and  proposed  to  retire,  but  was  told  by  the  chairman  that  it  was  un- 
necessaiy,  and  the  offer  was  accepted  by  the  board.  The  director  appeared  to 
have  previously  given  full  information  to  the  two  managers  of  the  company 
as  to  his  interest  in  the  debentures : — 

Held,  that,  according  to  the  articles  of  association,  it  was  contemplated 
that  a  director  might  have  an  interest  in  business  brought  by  him  to  the 
company ;  and  that,  under  the  circumstances,  this  director  could  retain  the 
difference  between  1^  per  cent,  and  5  per  cent,  commission. 

Decree  of  Malins^  Y.O.,  reversed. 

1  HE  DefendautB  in  this  case  were  E.  J.  Coleman  and  J.  W.  KnigJit, 
carrying  on  business  as  brokers  under  the  firm  of  Knighi,  Coleman, 
dt  Co. 
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The  London,  Chatham^  and  Dover  Railway  Company  had  applied        L.  c. 
for  an  Act  to  enable  them  to  raise  money  by  issuing  shares  and        1871 
debentures,  and  Sir  8.  M.  Peto,  for  his  firm,  Peto  dt  Co.,  agreed     im^^al 
with  the  company  to  take  some  of  the  shares  and  debentures  ^^Ro^^tiui 
when  the  company  obtained  powers  under  the  Act.      Messrs.   Asbooiatiok 
Lowndes,  who  were  acting  for  persons  largely  interested  in  the     Oolk'vak. 
railway  company,  had  an  interview  on  the  subject  with  Coleman, 
whose  firm  were  brokers  for  Peto  dt  Co.    The  result  was,  that 
Coleman,  on  the  4th  of  January,  1864,  wrote  to  Sir  8.  M.  Peto  as 
follows :  *'  I  haye  had  a  very  long  conference  with  Messrs.  Lowndes 
&  Co.  relative  to  the  Ghreenwich  and  Wodwich  capital,  and  if  the 
following  arrangement  meets  with  your  approval,  we  should  like 
to  proceed  at  once  with  the  affair.    I  can  arrange  to  place  the 
whole  of  the  shares  and  debentures  for  a  commission  of  5  per  cent, 
in  cash  and  5  per  cent,  in  A  shares,  to  be  paid  as  and  when  the 
deposits  are  paid  into  the  company's  bankers.    I  am,  of  course, 
not  anticipating  a  war  or  any  stringent  money  market^  and  I 
think  it  would  probably  take  us  about  two  months  to  place  the 
shares.    This  is  the  best  arrangement  I  could  make  with  them,  so 
I  thought  it  better  you  should  know  at  once,  in  case  you  thought 
you  might  do  better  with  one  of  the  new  financial  companies." 
In  answer  to  this  letter,  Sir  8.  M.  Peto  wrote  to  Coleman:  ** I  am 
in  receipt  of  your  letter  of  the  4th  inst.,  and  I  have  conferred  with 
my  partner,  Mr.  Betts,  on  the  subject  of  its  contents ;  and  I  have 
now  to  express  to  you  our  assent  to  the  terms  contained  in  your 
note  for  the  issue  of  the  Greenwich  and  Woolwich  capital ;  and  I 
shall  be  glad  by  your  early  attention  to  the  matter." 

Cdeman  had  been  a  director  of  a  company  called  the  Imperial 
Financial  Company.  This  company,  under  agreements  dated  th^ 
3rd  of  June,  1864,  joined  or  was  amalgamated  with  a  company 
called  the  Mercantile  Credit  Association  as  from  the  Slst  of  May, 
1864.  The  joint  company  was  called  the  Imperial  Mercantile 
Credit  Association,  and  Coleman  became  one  of  a  temporary  board 
of  directors,  which  was  formed  for  the  management  until  the  re- 
gistration of  the  amalgamated  company,  which  was  effected  on  the 
24th  of  June.  The  temporary  board  appointed  a  committee  of  six, 
of  which  Cclem^in  was  not  a  member ;  and  the  following  proposal 
was,  on  the  7th  of  June,  1864,  submitted  by  Knight,  Coleman,  db 
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L.  C.        Co,  to  the  committee :  ^'  The  Imperial  Mercantile  Credit  Association 

1871        to  undertake  to  place  £356,300,  6  per  cent,  debentures,  five  years 

isirtBiAL     ^o  ^^^y  Metropolitan  Extensions,  &c. ;  £585,000,  6  per  cent,  first  pre- 

MiBCAKTiLis  ference  shares,  ditto ;  commission  on  debentures,  1 J  per  cent. ; 

AseooiATioN  ditto  on  shares,  3  per  cent. ;"  with  other  conditions.     The  com- 

mm 

CoLEVAx.  mittee  passed  a  resolution  to  recommend  this  to  the  board  for 
accaptance,  with  the  modification  of  5  per  cent  instead  of  3  per 
cent,  commission  on  shares.  The  debentures  and  shares  so  to  be 
placed  were,  in  fact>  part  of  those  which  the  railway  company 
expected  to  obtain  power  to  issue,  and  to  which  the  correspondence 
between  Sir  8.  M.  Peto  and  Cdeman  related. 

On  the  10th  of  June,  1864,  this  recommendation  was  laid  before 
a  meeting  of  the  temporary  board,  at  which  Coleman  was  present. 

It  appeared  that,  when  the  proposal  as  to  the  debentures  was 
brought  before  the  meeting  of  the  board,  Coleman  stated  that  he 
was  interested  in  the  sale  of  these  debentures,  and  he  offered  to 
leave  the  room  whilst  the  proposal  was  discussed,  but  was  told  by 
the  chairman  that  it  was  unnecessary.  The  question  then  arose 
whether  the  association  could  enter  into  any  such  transaction,  and 
Mr.  Morris,  the  solicitor  of  the  association,  referred  to  the  articles 
of  association,  which  were  then  prepared,  and  were  afterwards 
registered,  the  83rd  article  being  that  '*  The  office  of  a  director 
shall  be  vacated  if  he  contracts  with  the  company,  or  is  concerned 
in  or  participate  in  the  profits  of  any  contract  with  the  company, 
or  participate  in  the  profits  of  any  work  done  for  the  company, 
without  declaring  his  interest  at  the  meeting  of  the  directors  at 
which  such  contract  is  determined  on  or  work  ordered,  if  his  inte- 
rest then  exists,  or  in  any  other  case,  at  the  first  meeting  of  the 
directors  after  the  acquisition  of  his  interest ;  and  no  director 
so  interested  shall  vote  at  any  meeting  or  on  any  committee  of 
the  directors  on  any  question  relating  to  such  contracts  or  work." 

Mr.  Morris  advised  the  directors  that  if  a  director  declared, 
at  the  time  of  any  business  being  submitted  to  the  board,  that  he 
was  interested,  the  association  could  enter  into  the  business.  The 
board,  thereupon,  passed  the  following  resolution,  the  placing  of 
the  shares  having  been  given  up:  ^'The  committee  appointed 
at  the  last  meeting  presented  their  report  upon  Messrs.  Knight, 
Coleman,  dt  CoJs  pix)position,  which  they  have  so  far  modified  as 
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to  recommend  the  £356,303  debenture  stock  of  the  Metropolitan       L.  C. 
Extension  (Qreenwieh  and  Woolwich)  be  taken  up  at  a  commission        isri 

of  1^  per  cent    The  proposal,  as  presented  by  the  committee,  was  im'^bial 

accepted."  MBaoAirriLK 

In  pursuance  of  this  arrangement,  the  following  sums  were  paid  Absooiatiox 
by  the  association :  To  Knight,  Coleman,  &  Co.,  in  the  course  of  Colbkak. 
June,  1864,  £164,655  10«, ;  and  then  further  sums,  to  or  on  account 
of  the  railway  company,  amounting  altogether  to  £141,050,  which, 
with  £5344 IO0.  retained  by  the  association  for  commission  at  1^  per 
cent,  £10,000  bonus,  and  £35,250  afterwards  advanced,  made  up 
the  sum  of  £356,300,  for  which  debentures  were  issued  by  the 
railway  company. 

Out  of  the  sum  of  £164,655  IO5.  so  paid  through  Knight,  Coleman, 
dt  Co.,  they  retained  £12,470  lOs.  as  their  commission;  this  sum, 
with  the  £5344  IO0.  retained  by  the  association,  made  up  the  sum 
of  £17,815,  or  5  per  cent  on  the  £356,300  for  which  the  debentures 
were  issued.  Knight,  Coleman,  dt  Co.  had,  by  agreement  with  Sir 
8.  M.  Peto,  commuted  the  commission,  which  by  the  agreement 
they  were  to  receive  on  the  shares,  for  a  lump  sum  of  £6230.  No 
part  of  this  sum  was  paid,  and  Sir  8.  M.  Peto  and  his  partners  had 
become  bankrupt 

The  debentures  became  depreciated  in  value,  and  the  association 
were  great  losers  by  them.  The  association  was  afterwards  wound  up, 
and  the  original  bill  in  this  suit  was  filed  by  the  liquidators,  in  the 
name  of  the  association,  against  Coleman,  Knight,  and  a  director 
named  Bolroyd,  seeking  to  make  them  liable  for  the  whole  loss, 
and  also  to  compel  repayment  of  the  said  sums  of  £12,470  lOs.  and 
£6230. 

The  bill  was  afterwards  amended  by  striking  out  the  name  of 
Hclrojfd  as  a  Defendant,  and  making  the  bill  merely  a  bill  praying 
the  repayment,  by  Colem>an  and  Knight,  of  the  sum  of  £12,470  10s., 
and  of  so  much  of  the  £6230  as  they  might  have  received  from 
Sir  8.  M.  Peto  or  his  estate. 

There  was  some  conflict  of  evidence  as  to  what  took  place  at  the 
meeting  of  the  temporary  board  of  directors  of  the  association  on 
the  10th  of  June;  and  there  was  very  considerable  conflict  of 
evidence  as  to  whether  Mr.  Coiemaoh  had  shewn  the  letters  between 
him  and  Sir  8.  M.  Peto,  and  explained  the  whole  transaction  to 
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Mn  Barker,  manager  of  the  Mertamiik  Oredii  AmKiatiom,  and  to 
Mr.  Samdemoim,  manager  of  the  Imperial  Fimameial  Cdmfomf;  or 
had  led  them  to  beliere  that  he  had  do  interest  in  the  matter. 
The  effect  of  the  eridenoe  is  stated  in  the  judgment  of  the  Lord 
Chancellor. 

The  soit  came  to  a  hearing  before  the  Yice-Ghanodkr  MaUns, 
who  directed  payment  bj  CoJeman  and  Knight  to  the  oflSbcial  liqui- 
dator of  the  £12,470  loi,  and  mterest  at  5  per  cent,  and  of  what- 
erer  might  be  reooveied  hj  the  Defendants  from  the  estate  of  Sir 
S.  M.  Pelo  in  reapect  of  the  £6230  (!> 

The  Defendants  appealed. 

(1)  1870.  Maich  23. 

Sib  B.  IfALon^  T.C^  sfter  lUting 
the  foots  of  the  cue  and  tlie  prindpsl 
al|fig)Mi<ff^  in  the  bill  and  in  the 
answer,  continued : — 

The  PlaintifEi  claim  the  mtomtiiin 
of  the  som  of  £12,470  lOi^  with  in- 
terest, on  the  ground  that  the  Defen- 
dant Ckltman  was,  at  the  time  of  the 
transaction,  a  director  of  the  company, 
and  was,  therefore,  not  at  liherty  to 
make  a  prc^t  out  of  any  tranaaction 
with  the  company,  hnt  was  bonod  as  a 
director  to  obtain  the  debentnrea  far  the 
company  at  the  lowest  possible  price, 
and  that  if  he  did  obtain  them  at  95  per 
cent,  he  was  boond  to  hand  them  over 
to  the  company  at  the  same  price. 

The  Defendants,  howeyer,  contend 
that  they  were  actually  or  Tirtually  the 
owners  of  the  debentures  at  the  time, 
and  were  by  the  83rd  clause  of  the 
articles  of  as60ciation  at  liberty  to  con- 
tract with  the  company,  although  the 
Defendant  CoUtnan  was  a  director. 

Were  the  Defendants  then  the  ownere 
of  the  debentures  ?  [His  Honour  then 
read  the  statements  on  the  subject  con- 
tained in  the  bill,  and  read  the  two 
letters.] 

I  think  it  impossible  to  accede  to  the 
argument  of  the  learned  oonusel  for  the 
Defendants,  that  this  correspondence 
made  the  Defendants  the  ownere  of  the 


debentures.  There  was 
whaterer  with  the  Lomdom^  CftoAom, 
amd  Jkmer  Ccmpamjf^  to  whom  th^ 
belonged,  to  take  them ;  and  I  cannot 
consider  that  Mr.  Cdematk^B  letter 
amoonted  to  anything  more  than  an 
engagement  with  Sir  MorUm  Feio  to 
use  his  best  exertions  to  place  the  de- 
bentures for  the  commission  named; 
and  I  am  of  opinion  that  an  action  eren 
conld  not  hare  been  maintained  against 
Mr.  Cdeman  for  a  breach  of  that  undei^ 
taking. 

Much  importance  was  also  attached 
to  the  fact  that  this  cociespondciice  was 
shewn  to  Mr.  Barker  and  Mr.  Samie^ 
many  the  managere  of  the  company, 
long  before  the  oontrect  was  entered 
into ;  so  early,  I  think  it  was  said,  as 
the  month  of  January.  The  fact  is 
positively  denied  by  Mr.  Barker  and 
Mr.  Sandeman ;  but  whether  it  was  or 
not  is,  in  my  opinion,  wholly  unim- 
portant, as  it  is  quite  clear  that  they 
had  no  authority  whatever  to  bind  the 
company  to  waive  any  rights  arising 
out  of  any  irregular  or  unjustifiable 
conduct  on  the  part  of  its  directore. 

It  was  also  contended  that  the  Defen- 
dants acted  in  this  transaction  merely 
as  the  broken  of  Peto  d*  Co. ;  but  that 
circumstance  would  not,  in  my  opinion, 
afford  any  justification  to  Mr.  Ckieman 
for  chaTging  the  company,  of  which  he 
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Sir  BawfideB  Palmer,  Q.C.|  Mr.  Jessel,  Q.C.,  and  Mr.  James  Kaye, 
for  Mr.  Coleman : — 

Knight  and  Coleman  had  entered  into  this   contract  with  Sir 


L.  0. 

1871 


was  a  director,  a  larger  price  for  the 
debenfcares  than  he  himself  had  paid 
for  them. 

Much  reliance  was  placed  by  the  De- 
fendants' ooonsel  on  the  8drd  clause  of 
the  articles  of  association,  and  it  was 
urged  that  this  clause  was  intended  to 
supersede,  and  had  the  effect  of  super- 
seding, the  rules  of  this  Court,  which 
preclude  a  director  from  deriving  profits 
from  any  transaction  with  the  company 
of  which  he  is  a  director.  I  am  of 
opinion  that  it  had  not  that  effect,  but 
was  merely  intended  to  prescribe  what 
acts  should  vacate  the  office  of  a  director ; 
and  even  if  it  had  the  effect  ascribed  to 
it,  I  think  it  was  incumbent  upon  Mr. 
CoUjnan  not  only  to  state  at  the  meet- 
ing of  the  10th  of  June,  1864,  that  he 
had  an  interest  in  the  debentures,  but 
also  to  state  accurately  what  that 
interest  was.  He  would,  in  fiict,  have 
been  bound  to  state  that  he  was  offering 
them  to  the  company  at  98^  per  cent, 
whilst  he  was  procuring  them  at  95. 
But  it  has  been  conclusively  shewn 
that  he  did  not  do  so. 

That  the  co-directors  knew  or  sus- 
pected that  he  was  getting  some  greater 
advantage  by  the  transactiqn  than  the 
ordinary  broker's  commission,  I  think 
highly  probable;  but  no  such  know- 
ledge on  their  part  could  absolve  him 
from  his  duty  to  the  shareholders,  as 
was  expressly  decided  by  Yice-Chan- 
cellor  Knight  Bruce  in  Bemon  v.  EeH" 
thorn  (1  T.  &  C.  Ch.  326),  which  I  shaU 
presently  mention  more  particularly. 

I  do  not,  therefore,  find  anything  in 
the  transaction  to  relieve  Mr.  Coleman 
from  the  ordinary  obligations  of  a  di- 
rector towards  the  company  whose 
interests  are  committed  to  his  charge. 


When  he  proposed  that  the  company 
should  take  these  debentures  at  98^  per 
cent,  he  knew  that  he  would  procure 
them  at  95.  Was  he  justified  in  charging 
a  larger  price  to  the  company,  and  putting 
the  difference  in  his  own  pocket  ?  I  am 
of  opinion  that  he  was  not. 

It  is  of  the  highest  importance  that 
it  should  be  distinctly  understood  that 
it  is  the  duty  of  directors  of  companies 
to  use  their  best  exertions  for  the 
benefit  of  those  whose  interests  are  com- 
mitted to  their  charge,  and  that  they 
are  bound  to  disregard  their  own  private 
interests  whenever  a  regard  to  them 
conflicts  with  the  proper  discharge  of 
such  duty. 

It  was  admitted  by  the  counsel  for 
the  Defendants  to  be  important  that 
these  general  principles  of  this  Court 
should  be  maintained  ;  but  it  was  con- 
tended that  they  were  not  applicable  to 
this  case. 

These  principles  were  nctcil  upon  in 
the  cases  relied  upon  by  the  countel 
for  the  Plaintiffs,  namely.  Ex  parte 
James  (8  Yes.  345),  FavjceU  v.  White- 
house  (1  Russ.  &  My.  132),  Ilichens  v. 
Congreve  (1  Buss.  &  My.  150,  n.),  Ben- 
aon  V.  Eeathom  (I  Y.  &  C.  Ch.  326), 
Beck  V.  Kaniorwiez  (3  K.  A;  J.  230), 
Aberdeen  Railway  Company  v.  Blaikie 
(1  Macq.  461),  and  Bank  of  London  y, 
Tyrrea  (27  Beav.  273 ;  10  H.  L.  C.  26). 
[His  Honour  then  read  passages  from 
the  judgments  in  those  cases,  and  com- 
mented on  them.] 

Upon  the  principles  of  these  autho- 
rities, and  upon  what  I  consider  the 
soundest  principles  of  justice,  I  think  I 
am  bound  to  treat  the  acquisition  of 
these  debentures  by  Mr.  Colemaji  as  a 
purchase  of  them  on  behalf  of  the  com- 
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L.  c.       S.IL  Pelo  before  tbe  associatioii  was  eren  in  ezisteDce,  and  ihejj 
1871        therefore,  conld  not  hare  contemplated  any  dealings  with  the 
Impbdal    association* 
MflK^Tiix      ^r^  ^  j^^  ^  ^^^  least  dispute  the  authority  of  the  cases  cited 
AuoouTsxm  by  the  Vice-Chancellor  in  his  judgment,  but  they  do  not  apply  to 
OoLEMAsr.     this  case.     Coleman  never  Toted,  and  took  no  part  in  the  transae- 
^*       tioD.    In  the  case  of  trustees  one  may  retire,  and  then  deal  per- 
fectly well  with  the  others.    The  contract  was  properly,  fairly,  and 
honestly  entered  into :  they  all  knew  that  Coleman  would  make  a 
broker  s  profit,  and  this  bill  is  an  attempt  to  give  the  association 
something  they  never  expected  or  were  entitled  to.    The  only 
ground  for  relief  allied  by  the  Plaintiff  is,  in  fact,  fraud,  and 
as  they  cannot  establish  it^  they  must  &il  altogether :  Hiekeon  v. 
Lombard  (1).    This  company,  like  other  similar  companies,  cliose 
directors  who  could  bring  them  business,  and  the  company  were 
wiUing,  for  the  sake  of  getting  that  business,  to  waive  the  ordi- 
nary rules  as  to  directors.    The  83rd  clause  clearly  shews  this.    If 
they  did  not  allow  their  directors  to  make  such  profits,  they  would 
lose  all  this  business.    Would  they  have  been  pleased  if  they  had 
heard  that  their  directors  were  taking  business  elsewhere  ?    They 
knew  that  Coleman  would  make  a  profit,  and  all  they  can  say  is, 
that  they  did  not  know  it  was  so  mach ;  but  that  can  make  no  dif- 
ference if  it  is  the  fact.    They  got  their  profit,  and  had  notliing 
more  to  do  with  it. 

Mr.  Cotton^  Q.C,  and  Mr.  Ferrers^  for  Mr.  Knighi : — 

As  to  Mr.  Knighi f  unless  he  was  an  active  participator  in  the  breach 
of  trust,  he  cannot  be  made  liable.  There  is  no  proof  that  he  knew 
anything  about  the  mode  in  which  his  partner  made  this  profit : 
Massey  v.  Davies  (2).  The  association  had  nothing  to  do  with 
KniffM,  and  have  no  remedy  against  him.    This  point  was  not 


pany  of  which  he  was  a  director,  and  ducted  the  purchase  and  acquisition  in 

to  hold  that  it  was,  consequently,  his  such  a  manner  as  to  make  a  pro6t  of 

duty  to  procure  them  at  the  lowest  £12,470  lOs.  to  himself  and  his  partner, 

possible   price,   without   any   priyate  and  that  sum,  I  am  of  opinion,  he  is 

advantage  to  himself.  bound  to  restore. 

In  vitiation  of  the  obligation  which  (1)  Law  Bep.  1  H.  L.  S24. 

was  thus  imposed  upon  him,  he  con-  (2)  2  Yes.  317. 
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raised  duriBg  the  argument  before  the  Vice-Chancellor,  and  was       L.  c. 
only  mentioned  after  he  had  delivered  his  judgment    The  only       1871 
relief  which  could  be  given  would  be  to  annul  the  contract,  but     Impfrul   ' 
that  cannot  be  done,  as  the  parties  cannot  be  replaced  as  they  '^Jfa^ix  "^^ 
were.    The  company  got  the  benefit  of  the  issue  of  the  deben-  Absociation 
tures,  and  cannot  now  turn  round  and  repudiate.    It  makes  no    CousfAx. 
difierence  that  the  transaction  ultimately  proved  unprofitable. 

Mr.  Oofo,  Q.C.,  Mr.  Jaelcson,  and  Mr.  WesOahe,  for  thePlaintiffs  :— 

These  dealings  were  only  discovered  by  the  liquidation.  If  Ccle- 
man  took  part  in  the  transaction,  he  cannot  retain  any  of  the 
profits  he  may  have  made ;  but  there  is  no  occasion  to  set  the 
transaction  aside :  Fawcett  v.  WhiteJiouse  (1)  ;  Bank  of  London  v. 
Tyrrell  (2) ;  Benson  v.  HecUhom  (3).  Were  the  directors  to  make 
a  profit  out  of  the  company,  or  were  they  to  do  their  best  for  the 
company  ?  As  to  any  contract  before  the  company  was  formed, 
we  deny  that  the  letters  between  Coleman  and  Sir  8.  M.  Peto 
amounted  to  a  contract.  The  terms  are  not  sufficient ;  and,  besides, 
a  public  body  like  this  had  no  right  to  speculate  on  obtaining  an 
Act  and  to  deal  with  debentures  before  they  had  the  power  to  issue 
them :  Ex  parte  Stanley  (4).  The  debentures  were  not  issued  to 
Knight  and  Coleman  until  they  were  sure  of  getting  the  money 
from  the  association,  so  that  in  &ct  the  transaction  was  all  after 
Coleman  became  a  director  of  the  association. 

There  is  no  proof  that  Peto  had  power  to  issue  these  debentures. 
The  company  paid  large  salaries  to  their  directors,  and  they  had 
no  right  to  make  more  out  of  the  company.  Coleman  was  a  paid 
officer  of  the  company,  and  was  bound  to  tell  all  he  knew,  and  he 
ought  to  have  told  them  that  there  was  no  binding  contract  as 
to  these  debentures :  Chaplin  v.  Young  (5). 

As  to  the  other  directors  exercising  their  discretion,  the  presence 
of  Mr.  Coleman  must  have  had  an  influence  ;  and,  at  all  events,  he 
ought  to  have  retired,  and  he  cannot  complain  of  being  held  liable 
if  he  did  not  choose  to  act  as  he  ought  to  have  acted.  There  is  no 
excuse  for  his  not  telling  everything  to  the  other  directors.    As  to 

(1)  1  Buss.  &  My.  132.  (4)  33  U  J.  (Ch.)  535 ;  10  Jur. 

(2)  27  Beav.  273  ;  10  H.  L.  C.  26.    (N.S.)  713. 

i  (8)  1  Y.  &  C.  Cb.  826.  (5)  33  Bear.  414. 
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L.C.  any  difference  between  Knighi  and  Coleman^  no  such  case  was 

1871  made  by  their  answer,  and  they  are  both  liable. 

Impebial 

MxBOAMTiLK  Mr.  Ccttony  in  reply : — 

Cbbdit 

AsflocxATzoir  Though  the  Act  was  not  obtained,  there  was  a  valid  contract  as 

CoLKMAK.  to  the  debentures  whenever  the  Act  was  obtained. 


Feb.  10.    Lord  Hatherlet,  IuC.  : — 

This  is  a  case  in  which  the  official  liquidator  of  the  Imperial 
Mercantile  Credit  Asaoeiationf  in  the  name  of  the  company,  has 
filed  a  bill  in  order  to  have  it  declared  that  a  certain  sum  of  money 
received  by  the  Defendants  from  the  London,  Chatham,  and  Dover 
Company,  or  from  them  through  Sir  Morton  Beta,  is  a  sum  for 
which  Mr.  Coleman,  who  was  a  director  of  the  company,  is  answer- 
able to  the  company  on  the  general  principle  that  a  person  holding 
a  fiduciary  position  with  regard  to  a  company  cannot  obtain  for 
himself  a  benefit  derived  from  the  employment  of  the  funds  of  the 
company  in  any  matter  in  which  he,  the  director,  may  happen  to 
be  engaged.  The  principle  is  so  firmly  established  that  I  should 
be  extremely  sorry  to  say  anything  which  would  in  the  slightest 
decree  impeach  it;  but  the  application  of  the  principle  is  not 
always  so  easy  in  the  various  complicated  arrangements  which  take 
place  with  regard  to  mercantile  transactions,  and  especially  with 
regard  to  the  enormous  transactions  in  which  companies  of  this 
kind  are  in  the  habit  of  engaging.  The  yice-Chancellor  has 
thought  it  to  be  a  case  plainly  and  clearly  within  that  principle. 
The  whole  history  has,  therefore,  to  be  examined  most  carefully,  to 
see  what  was  the  condition  of  the  parties  when  the  contract  was 
entered  into. 

Now  the  state  of  the  case  is  this : — [His  Lordship  then  stated 
the  facts  of  the  case,  observing  that  the  engagement  between  Sir 
8.  M.  Peto  and  the  company  was  not  very  distinctly  set  forth,  and 
eoncludiog  that  the  word  "  them  *'  at  the  end  of  C6leman*$  letter 
to  Sir  8.  M.  Peto  referred  to  the  shareholders  and  not  to  Messrs. 
LotDndee.]  The  Yice-Chancellor  has  expressed  a  doubt  whether 
the  agreement  between  Sir  8.  M.  Pelo  and  Sir.  Coleman  constituted 
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«  final  and  binding  agreement  upon  which  an  action  would  lie  in       L.  c. 
•case  of  any  breach  of  it    I  have  not  thought  it  necessary  to  enter       1871 
minutely  into  that  question.  [His  Lordship  then  commented  upon     imperial 
the  agreement]    How  far  the  whole  thing  could  be  considered  as  ^^i^^^^r^^^ 
•completely  and  finally  settled  I  do  not  pause  further  to  inquire ;   AesooiATioH 
but  it  was  an  'arrangement  entered  into  hand  fde  between  the    Colbmak. 
parties^  by  which  Sir  Morion  Peto  conceived  himself  to  be  un- 
•doubtedly  boond,  and  upon  which  he^  throughout  the  whole  of  the 
transaction,  acted,  and  during  the  whole  time  he  considered  Knight^ 
€lolenuin,  <&  CJo.  bb  his  agents,  employed  upon  the  terms  which 
were  specified  in  those  letters.    Now,  this  transaction  had  taken 
place  prior  to  the  birth,  and  prior,  I  may  almost  say,  to  the  conception 
of  the  association,  which  association  was  formed  by  what  is  strangely 
•called  an  amalgamation  of  two  existing  companies.     Mr.  Knight 
was  not  a  director  of  either  one  or  the  other  of  those  companies, 
but  Mr.  Coleman  was  a  director  of  one  of  them.    [His  Lordship 
then  stated  the  facts  of  the  formation  of  the  Imperial  Mercantile 
Credit  Aeeodation,  and  of  the  temporary  board,  and  of  the  com- 
mittee, and  of  the  proposal  from  Kniffkt,  Coleman^  &  Co.,  and  of 
the  resolutions.]    I  think  one  must  look  at  all  these  transactions, 
although  somewhat  irregular  as  to  form,  considering  the  associa- 
tion did  not  exist  at  this  date,  as  transactions  between  the  present 
Plaintiffs  and  Messrs.  Knight  and  CdUma/n^  whatever  the  nature  of 
that  transaction  may  be. 

The  matter  would  be  much  more  simple  if  the  regulations  of 
the  association  were  in  the  ordinary  form,  if  nothing  whatever 
were  said  about  directors  interested  or  not  interested,  and  if  it 
were  left  to  the  ordinary  operation  of  the  rules  of  this  Courts 
which  lay  down  firmly  that  no  director  of  a  company  can,  in  the 
absence  of  any  stipulation  to  the  contrary,  be  allowed  to  be  a 
partaker  in  any  benefit  whatever  from  any  contract  which  requires 
the  sanction  of  a  board  of  which  he  is  a  member.  The  reasons 
are  given  fully  by  the  yice-Chancellor  Knight  Brwe  in  Benson 
V.  Heathom  (1),  cited  by  the  learned  Vice-Chancellor  in  his  judg- 
ment, and  amount  to  this — ^that  the  company  have  a  right  to  the 
services  of  their  directors,  whom  they  remunerate  by  bousiderable 
payments ;  they  have  a  right  to  their  entire  services,  they  have  a 

(1)  1  Y.  tfc  C.  CL  326. 
Vol.  VL  2  F  1 
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L.  c.       right  to  the  voice  of  erery  director,  and  to  the  advice  of  every 

1871       director  in  giving  his  opinion  upon  matters  which  are  brought 

iMPraiAL    before  the  board  for  consideration ;  and  that  the  general  rule  that 

M^jAHTiLB  no  trustee  can  derive  any  benefit  from  dealing  with  those  funds 

Association  of  which  he  is  a  trustee  applies  with  still  greater  force  to  the  state 

CoLEMAK.    of  things  in  which  the  interest  of  the  trustee  deprives  the  company 

^"^       of  the  benefit  of  his  advice  and  assistance. 

However,  the  question  then  remains,  whether  the  company 
cannot  stipulate  that  this  is  a  benefit  of  which  they  do  not  desire 
to  avail  themselves,  and  if  they  are  competent  so  to  stipulate, 
whether  they  may  not  think  that  in  large  financial  matters  of  this 
description  it  is  better  to  have  directors  who  may  advance  the 
interests  of  the  company  by  their  connection,  and  by  the  part  which 
they  themselves  take  in  large  money  dealings,  than  to  have  per* 
sons  who  would  have  no  share  in  such  transactions  as  those  in 
which  the  company  is  concerned. 

It  is  not  for  me  to  say  which  was  the  wiser  or  better  course  of 
the  two,  nor  do  I  think  that  this  Court  professes  to  lay  down  rules 
for  the  guidance  of  men  who  are  adult,  and  can  manage  and  deal 
with  their  own  interests.  It  would  be  a  violent  assumption  if  any 
thing  of  that  kind  were  attempted.  It  must  be  left  to  such  per* 
sons  to  form  their  own  contracts  and  engagements,  and  this  Court 
has  only  to  sit  here  and  construe  them,  and  also  to  lay  down 
certain  general  rules  for  the  protection  of  persons  who  may  not 
have  been  aware  of  what  the  consequences  would  be  of  intrusting 
their  property  to  the  management  of  others  where  nothing  is  ex* 
pressed  as  to  the  implied  arrangement.  In  this  case  it  does  appear 
to  me  that  there  was  a  distinct  contemplation  of  directors  being^ 
interested  in  the  concerns  of  the  company,  and  acting  and  votiug^ 
when  the  matter  came  before  the  board  of  directors,  and  that  the 
shareholders  took  such  precautions  as  they  thought  necessary : — 
[His  Lordship  then  read  the  83rd  clause.]  Is  it  possible  to  read 
that  clause  and  find  any  mode  by  which  it  could  be  maintained 
that  the  company  meant  to  exclude  a  director  from  his  office  in 
case  he  should  have  an  interest  in  a  contract,  or  to  exclude  any 
contract  being  made  in  which  any  director  should  be  interested  ?  It 
seems  to  me  to  be  perfectly  impossible.  The  whole  clause  would 
be  idle.    They  have  taken  the  matter  into  their  own  hands,  and 


VOL.  YL]  CHANCEBY  APPEALS.  5C9 

have  said :  ^'  We  do  not  mind  a  director  who  has  an  interest,  but       L.  a 
all  that  we  proTide  is  this — ^that  he  shall  fairly  state  that  interest        iS7i 
at  the  time  when  the  matter  is  under  discussion.    He  shall  not     lumiAL 
vote  on  the  matter  himself,  and  if  he  acquires  an  interest  after  the  ^''^q?^'™^ 
matter  has  been  discussed,  and  after  he  has  Toted  upon  it>  or  AAaocnATioH 
whether  he  has  voted  upon  it  or  not,  if  after  the  matter  is  dis-    Oouehav. 
cussed  he  acquires  an  interest  which  he  does  not  disclose  he  shall 
be  forthwith  disqualified."    That  is  the  rule  which  they  have  laid 
down,  and  by  that  rule,  as  I  apprehend,  the  conduct  of  Messrs. 
KnigJU,  Coleman,  db  Co.  must  be  tested  in  this  case. 

Now  the  Plaintiffs  were  quite  aware  of  the  necessity  of  making 
out  a  case  of  concealment,  and  they  allege  statements  to  have 
been  made  by  Coleman  with  that  intent. 

[£[is  Lordship  then  commented  on  the  evidence  of  Mr.  Cdeman, 
Mr.  Sandeman,  Mr.  Barker^  and  others,  and  came  to  the  conclu- 
sion that  Mr.  Coleman  had  disclosed  the  whole  to  Mr.  Barker  and  to 
Mr.  Sandeman,  the  managers,  though  not  to  the  directors ;  but  that 
all  the  directors  were  perfectly  well  aware  that  the  whole  amount 
of  Mr.  Coieman*8  interest,  whatever  it  might  be,  was  to  come  out 
of  what  might  be  paid ;  and  on  that  account  Mr.  Coleman  himself, 
in  making  the  proposal,  proposed  it  at  1^  per  cent.,  and  not  at  a 
less  rate ;  and  that  they  were  in  the  position  which  the  83rd  clause 
reqmres  them  to  be  in,  namely,  that  of  knowing  distinctly  that 
Mr.  Coleman  had  an  interest,  and  an  interest  which  any  single 
director  might  have  asked  the  extent  of,  and  to  him  it  would  have 
been  disclosed  exactly  as  it  had  been  to  Mr.  Sandeman  and  to 
Mr.  Barker.'] 

Therefore  Mr.  Colenuin  was  not  in  the  position  contemplated  by 

Vice-chancellor  Knight  Bruee,  of  being  able  to  give  advice ;  he 

was  suspended  from  the  office  of  director  pro  hoc  viee.    In  ta/aiy  the 

company  could  not  have  the  advantage  from  such  large  transactions 

of  this  kind  being  brought  to  them  by  brokers  without  submitting 

to  the  brokers  taking  an  interest  in  the  business  which  they  brought, 

and  the  company  chose  to  make  that  arrangement,  if  the  director 

disclosed  his  interest.    The  fact  of  his  appearing  before  them  as  a 

broker  was  known  to  every  one  of  them,  and  shewed  that  he  would 

get  what  they  call  the  '^  usual  broker's  commission."    Nobody  tells 

us  what  that  usual  broker's  commission  is ;  it  is  something  above 

2Y2  1 
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L.  C  1(  per  oenl  they  all  agree ;  but  not  a  aiiigle  peraon  tbonght  it 
1971  worth  his  while  to  ask  how  this  commiiwion,  which  Taries  accord* 
ii^]^^  ing  to  the  circiimstaiices,  had  been  arranged  between  the  parties. 
^^^c^^^'OM  j^  |g  Tjpo^  that  aooonnt  that  I  have  regarded  this  case  with  very 
AmocwnoM  great  anxiety,  because  I  wonld  not  be  supposed  for  one  moment  to 
CoLEMAH.  throw  out  a  word  that  oonld  tend  to  lead  any  trustee  into  the 
"^^  notion  that  he  may  deal  with  the  persons  for  whom  he  is  a  trostee, 
or  for  whom  he  is  a  trustee  with  others,  in  any  manner  which  will 
giye  him  a  benefit  or  pnt  money  into  his  own  pocket.  Bat  that, 
like  any  other  mle  of  the  Conrt^  is  open  to  contract  between  the 
parties^  for  it  is  not  a  principle  the  benefit  of  which  parties  cannot 
waiye  by  express  and  direct  contract  for  the  sake  of  other  advan- 
tages which  they  suppose  they  derive.  It  is  very  analogous  to  the 
case  of  a  solicitor  which  was  put  in  argument  by  Sir  EtrnndeU 
Palmer.  This  Court  has  held  strictly  that  no  solicitor,  or  agent, 
or  other  person  of  that  description,  can  derive  any  benefit  or 
profit  from  the  trust  estate  by  being  employed  on  account  of  the 
trust  estate.  If,  therefore,  a  solicitor  chooses  to  transact  business, 
he  can  be  allowed  only  costs  out  of  pockety  for  the  parties  have  a 
right  to  the  benefit  of  his  advice;  and  otherwise  he  might  be 
influenced  as  to  entering  into  litigation  which,  if  his  mind  was  on 
the  exact  equipoise,  he  would  probably  have  hesitated  to  enter 
upon.  All  these  circumstances  induce  the  Court  to  say  that  a 
solicitor  in  that  position  cannot  be  remunerated ;  but  it  does  not 
prevent  the  parties  from  agreeing  otherwise.  A  testator,  whose 
^vill  is  drawn  by  the  solicitor  more  often  than  not,  and  also 
parties  to  settlements,  which  are  invariably  drawn  by  solicitors — 
honourable  men,  no  doubt,  giving  full  information  to  their  clients 
— continually  introduce  clauses  enabling  the  solicitor  who  is  made 
an  executor  or  trustee  to  make  his  usual  charges,  the  testator  or 
settlor  thinking,  no  doubt^  that  it  would  be  a  greater  evil  to  be 
deprived  of  the  services  of  the  solicitor  than  to  pay  him  his  bills  of 
costs. 

The  rules  of  the  company  seem  to  prescribe  a  mode  of  proceed- 
ing by  which  they  exempted  this  particular  case  from  the  opera- 
tion of  the  general  rule  of  the  Court  of  Equity,  and  it  appears  to 
me  that  Mr.  Coleman  sufficiently  complied  with  that  rule  when  he 
made  it  clear  to  all  the  persons  (and  they  all  admit  that  he  made 
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it  clear)  that  he  had  an  interest  as  a  broker  which  placed  him  in       L.  G. 
exact  hostility  to  the  others.    I  ought  not  to  omit  noticing  an        1871 
argument  of  Mr.  Ccle^s^  that  Mr.  Cdeman  being  present,  and  not     Iiifxbial 
leaving  the  room,  might  be  taken  as  voting  in  the  matter  as  ^^c^ktile 
director ;  and  that  he  ought  to  have  quitted  the  room^  otherwise  Assogiation 
his  undue  influence  was  employed  in  acting  upon  the  minds  of    Goleuax. 
the  directors.    I  think  that  that  would  be  straining  the  expres- 
sion^  that  ''no  director  shall  vote/'  to  the  highest  degree,  and 
would  not  touch  the  point  and  pith  of  the  case ;  because  the  pith 
of  the  case  really  is,  whether  the  directors  who  were  assembled 
were  aware  of  Mr.  CkievMin  being  in  that  position.    If  so,  any 
speech  or  any  statement  he  could  make  to  induce  them  to  make 
the  arrangement  they  would  know  to  be  the  speech  or  advice 
of  a  person  directly  interested  in  the  matter ;  and  therefore  the 
directors  were  by  the  very  terms  of  the  contract  put  upon  their 
guard,  and  told  that  they  were  to  be  careful  in  coming  to  a 
conclusion  as  to  the  transaction  before  them. 

And  I  take  it  that  even  voting  would  not  exclude  an  agreement 
under  that  rule.  It  might  be  the  case  that  a  director,  having 
stated  the  whole  of  his  interest,  might  state  the  reasons  why  it  was 
in  his  view  beneficial  to  the  company  to  accept  the  contract  No 
vote,  however,  is  recorded  in  this  instance.  The  question  was  not 
put  to  the  vote ;  for  there  was  the  general  consent  of  all  parties 
that  this  was  a  beneficial  arrangement  for  the  company. 

I  cannot  say  how  much  anxiety  and  labour  it  has  cost  me  to 
examine  minutely  this  case*  I  do  not  differ  from  the  learned 
Yice-Chancellor  in  the  slightest  degree  with  regard  to  any  of  the 
principles  of  law  which  he  laid  down.  I  accept  as  guiding  and 
enlightening  the  CSourt,  and  as  having  laid  down  the  safe  and 
sound  rules  of  action  in  a  case  of  this  kind,  every  one  of  the 
authorities  which  the  Yice-ChanceUor  referred  to  in  his  judgment ; 
and  the  only  conclusion  which  I  come  to,  differing  from  him,  is 
this,  that  in  construing  those  articles  I  look  upon  this  as  a  con* 
tract  to  which  the  rule  of  equity  is  not  applicable  in  the  particular 
case  of  this  company ;  and  I  think — if  it  was  fairly  made  known 
to  the  directors  that  their  interests  were  antagonistic — ^that  the 
circumstance  that  the  commission  was  5  per  cent,  instead  of  what 
is  called  the  "  usual  brokers'  commission,"  which  nobody  defines, 
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L,  0/      is  not  a  drcmnstaiioe  which  leads  me  to  say  that  there  was  not^ 

1871        npon  Cdleman*8  part,  a  fall  disclosure  of  his  interest  and  share  in 

i^^^^    the  transaction.     That  being  so,  of  coarse  I  can  only  dismiss  the 

^i^oAwm^  bill ;  and,  having  regard  to  the  charges  in  it,  I  most  dismiss  it 

Abwgiatiqm  with  costs ;  and  the  money  which  has  been  paid  by  Mr.  Cclenum 

GoLDtAv.    Toiugii  be  repaid,  with  interest  at  4  per  cent. 

Solicitors  for  the  Plaintiffs :  Messrs.  Ashund,  Morris,  dt  Co. 
Solicitors  for  the  Defendants :  Messrs.  Maynard  db  Son. 


L.  c.        ATTORNEY-GENERAL  v.  GREAT  EASTERN  RAILWAY 
1871  COMPANY. 

ManA  15, 22.  FMie  Body—Bijxirian  Fropneton—EviiUna, 

Where  a  pablic  body  ie,  under  an  Act  of  Parliunent,  entmsied  with  powem 
and  duties  for  a  pablic  poipofle,  the  Court  will  give  credit  to  them  as  being 
the  best  judges  of  what  they  want  for  that  purpose. 

A  railway  company  was  restrained  from  taking  a  large  quantity  of  water 
for  the  use  of  their  station  from  a  river  under  the  control  of  oonservators, 
credit  being  given  to  the  evidence  on  their  part  that  taking  such  water  would 
impede  the  navigation,  against  the  evidence  on  the  part  of  the  company  that 
taking  such  water  would  produce  no  appreciable  effect. 

Decree  of  the  Master  of  the  Rolls  affirmed. 

X  HE  relators  in  this  suit  were  the  Conservators  of  the  River  Cam, 
a  river  the  navigation  whereof  had  been  provided  for  hj  Acts  the 
first  of  which  was  in  the  reign  of  Qoeen  Anne,  and  the  last  was 
the  Biver  Cam  Navigation  Act,  1851  (14  &  15  Vict  c.  xciL).  By 
this  Act  so  much  of  the  Cam  as  lies  between  King's  MiU,  in  Camr 
bridge,  and  Clayhiihe  Ferry  was  to  be  within  the  jurisdiction  of 
the  CSonservators,  and  subject  to  the  powers  of  the  Act;  and  all 
the  wharvesi  locks,  and  lands  belonging  to  the  former  Conservators 
were  vested  in  the  Conservators  under  the  Act.  And  by  sect.  36 
it  was  enacted,  that  it  should  be  lawful  for  the  Conservators,  and 
they  were  thereby  authorized  and  empowered,  to  maintain  navi- 
gable the  River  Gam  within  those  limits,  and  for  that  purpose  to 
cleanse  and  open  the  said  river,  and  cut  or  dig  the  banks  thereof, 
and  to  make  weirs,  and  locks  for  the  passage  of  lighters  and  other 
vessels,  and  to  cleanse,  scour,  open,  or  cut  and  dig  the  banks  of 
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^ny  other  bank,  stream^  ditch,  or  watercourse  falling  into  the  said       L,  0. 
river,  and  to  do  many  other  things  necessary  or  convenient  for  the       1871 
€aid  river  and  the  passage  aforesaid.      And  by  sect  38  it  was   attobnxt- 
-enacted,  that  it  should  be  lawful  for  the  Conservators  to  survey    .^"'"sral 
the  said  river  and  all  the  ditches,  sewers,  and  streams  running  into      Obkat 
the  said  river,  and  all  impediments  and  annoyances  in  the  same,  Railway  Go. 
.and  to  impose  such  fines  and  penalties,  and  to  make  su9h  orders 
for  removing  the  same,  as  any  Commissioners  of  Sewers  were  enabled 
to  do  in  other  places.    And  by  sect.  40,  that  the  tops  and  upper* 
most  part  of  the  weirs  should  be  lower  by  a  foot  than  the  surface 
of  the  adjoining  lands.    The  expense  of  keeping  up  the  sluices  and 
works  was  to  be  defrayed  out  of  certain  funds  in  the  hands  of  the 
Conservators,  and  out  of  tolls  taken  for  the  use  of  the  navigation. 

The  average  volume  of  water  in  the  river  would  be  altogether 
insufiScient  to  make  the  river  navigable  if  the  water  was  not  held 
up  by  weirs  and  other  works  which  the  Conservators  were  by  their 
Act  empowered  to  erect  and  alter.  Within  the  limits  of  the 
Oonservators'  jurisdiction  are  two  locks,  the  upper  called  Jesm 
Green  Sluice,  and  the  lower,  about  four  and  a  quarter  miles  below, 
called  BaitAite  Sluice,  These  locks,  and  all  the  works  con- 
nected therewith,  and  portions  of  land  on  the  banks  of  the  Biver 
'Cam  for  a  certain  distance  on  each  side  of  the  sluices,  are  vested 
in  the  Conservators. 

About  midway  between  the  two  sluices  is  a  small  stream,  called 
the  Paper  Mills  Brook,  flowing  into  the  Cam  on  the*  right  bank. 
The  whole  ordinary  flow  of  this  brook  did  not.  as  the  relators 
•contended,  exceed,  and  was  often  below,  150,000  gallons  a  day. 
The  current  was  often  imperceptible ;  and  the  relators  contended, 
that  if  a  large  quantity  of  water  was  abstracted  from  the  brook, 
the  water  must  flow  from  the  Cam  into  the  brook.  According  to 
the  Defendants,  the  usual  flow  was  300,000  gallons  a  day,  and  was 
at  times  2,000,000  gallons. 

The  Great  Eastern  BaUway  Company  have  a  large  station  near 
Cambridffe,  and  had  hitherto  obtained  the  water  which  they 
required,  partly  from  wells,  and  partly  from  a  waterworks  company, 
but  they  had  recently  put  a  pipe  into  the  Paper  MHU  Brook 
capable  of  conveying  to  the  station  more  thah  150,000  gallons 
of  water  in  twenty-four  hours;  and  the  company  proposed  to 
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L.  C.       pump  up  water  for  the  use  of  the  station,  and  also  of  their  own 

1871       engines  and  of  those  of  other  companies  using  the  station. 

ArioBNEY-       The  information  in  this  suit  was  filed  to  restrain  the  company 

Gbnebal     fpQ^j  abstracting  or  diverting  from  the  Cam  any  water  for  the 

GnEAT      supply  of  the  station,  or  for  other  trade  purposes  of  the  company, 

Railway  Co.  or  for  any  purpose  whatever,  so  as  to  impede  or  injure  the  naviga- 

tion  of  the  Cam. 

The  company,  by  their  answer,  said  that  they  did  not  intend  to 
take  more  than  100,000  gallons  a  day,  which  would  be  for  the 
most  part  supplied  by  the  Paper  Milb  Brook,  though  to  some 
extent  it  might  be  supplied  from  the  river ;  and  they  maintained 
that  a  large  portion  of  this  would,  by  being  wasted  or  sent  down 
through  sewers,  be  returned  to  the  Cam.  They  also  said  that  there 
was  an  ample  supply  of  water  for  the  navigation  of  the  river. 

As  to  the  effect  on  the  navigation  of  the  river  which  would  be 
caused  by  the  abstraction  of  water,  the  lock-keepers  and  others- 
deposed,  on  the  part  of  the  relators,  that  when  there  was  less  than 
three  and  a  half  inches  of  water  falling  over  the  weir  into  th& 
tumbling  bay  at  Baitdnie  Sluiee^  the  barges  had  to  be  assisted  in 
reaching  Jesus  Green  Sluice  by  water  let  down  from  that  sluice ; 
that  at  times  barges  had  been  stopped  for  want  of  water ;  that  the 
lock-keepers  had  at  times  received  orders  not  to  draw  the  sluices 
for  four  days  unless  rain  had  come ;  and  that  they  wanted  all  the 
water  they  could  get  On  the  side  of  the  Defendants  evidence 
was  produced  that  water  was  always  running  over  the  weir  at 
BaitAitey  and  that  on  an  average  day  20,000,000  gallons  ran  to 
waste  over  the  weir,  so  that  the  amount  proposed  to  be  abstracted 
by  the  railway  company  would,  at  BaitAiie  Sluice,  reduce  the 
depth  by  about  one-fourteenth  of  an  inch  only,  and  would  in  other 
places  be  inappreciable.  The  further  effect  of  the  evidence  is 
stated  by  the  Lord  Chancellor  in  his  judgment. 

The  Master  of  the  BoUs,  on  the  hearing  of  the  cause,  made  a 
decree,  reciting  his  opinion  that  if  the  Chreat  Eastern  Bailway 
Company  took  any  water  from  the  Cam  for  the  purposes  of  their 
station,  they  would  impede  and  injure  the  navigation  of  the  river, 
and  restraining  the  company  from  abstracting  or  diverting  any 
water  from  the  Cam,  so  as  to  impede  or  obstruct  the  navigation,, 
or  render  the  maintenance  thereof  more  chargeable  to  the  Con- 
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seryators,  or  to  impede  the  usual  and  natural  flow  of  water  to  the       l.  0. 
Cdm,  1871 

The  Defendants  appealed.  Att^nbt- 

Genebal 

Mr.  Jessd^  Q-C,  and  Mr.  Smart,  in  support  of  the  appeal : —  Gbeat 

Eastebit 

There  are  three  questions:  first,  whether  the  taking  of  the  water  Hailwat  Go. 
is  of  any  injury  to  the  navigation,  and  we  shew  by  our  evidence  that 
there  is  no  appreciable  injury ;  secondly,  whether  we  have  not,  as 
riparian  proprietors,  a  right  to  take  water ;  and,  thirdly,  whether 
we  are  prohibited  by  the  Acts  relating  to  the  river.  A  riparian 
proprietor  has  a  right  to  all  ordinary  use  of  water,  and  even  to 
extraordinary  use  if  he  does  no  damage  :  Miner  v.  Oiltnour  (1)  ; 
Lord  Narhtmf  v.  Kiiehin  (2)  ;  NuttaU  v.  BraceweU  (3). 

It  has  been  said  that  though  the  quantity  we  propose  to  take 
will  make  no  difference,  yet  if  every  riparian  proprietor  took  a 
similar  amount  the  water  would  be  sensibly  reduced;  but  that 
argument  has  not  been  held  good :  Embrey  v.  Owen  (4).  The  Plain- 
tiffs have  no  property  in  the  water :  Medway  Navigaiion  Company 
V.  Earl  o/Bomney  (5).  We  say  that  tre  do  no  damage :  if  we  do, 
let  the  Plaintiffs  proceed  at  law.  There  is  no  question  of  right, 
and  the  Court  will  not  interfere  unless  the  injury  we  propose  to  do 
is  real.  At  all  events  the  injunction  ought  not  to  apply  to  all 
times.  During  floods,  and,  in  jGEtct,  during  most  of  the  year,  there 
is  an  abundance  of  water,  and  we  ought  not  then  to  be  interfered 
with.  The  order  of  the  Master  of  the  Bolls  must  be  varied,  as  it 
leaves  the  question  open  whether  we  can  take  water  or  not. 

Sir  JS.  BaggaUay,  Q.C.,  and  Mr.  Bigby,  for  the  Belators : — 

These  Defendants  are  a  railway  company  constituted  for  a  par- 
ticular purpose,  and  it  does  not  follow  that  they  have  the  same 
rights  as  ordinary  riparian  proprietors  have:  Bostoek  v.  North 
Staffordshire  Bailway  Company  (6).  The  Conservators  are  pro- 
hibited from  raising  the  weirs,  and  must  depend  upon  the  flow  of 
water,  which  must  be  carefully  preserved.  The  Conservators  are 
a  public  body,  and  it  is  their  duty  to  preserve  the  river.    This  is 

(1)  12  Moo.  P.  C.  131.  (4)  6  Ex.  353. 

(2)  9  Jur.  (N.S.)  132.  (5)  9  C.B.  (N.S.)  575. 

(3)  Law  Bep.  2  Ex.  1.  (6)  3  8m.  Jk  Giff.  283. 
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L.  a       Ai^  interference  with  their  rights,  and  special  damage  need  not  be 
1871        shewn :  Bickett  y.  Morris  (1).  An  action  at  law  would  be  ineffectual. 


^G^^'       Mr.  Smart,  in  reply. 


V, 

Great 


EA0TBBK    Lord  Hatherley,  L.C. : — 

Railway  Co. 

*~*  This  case  does  not  present  any  difficulty  whateyer  upon  some 

of  the  larger  questions  which  haye  been  raised  with  regard  to  the 
riparian  proprietors  on  this  riyer.  The  natural  stream  of  the  Cam 
was  apparently  useless  for  any  of  the  ordinary  purposes  of  com- 
merce. From  the  reign  of  Queen  Anne  down  to  the  date  of  the 
last  Act,  14  &  15  Vict,  c  xcii.,  persons  haye  been  appointed 
to  keep  up  the  nayigation  of  the  riyer,  and  their  powers  are  now 
yested  in  a  certain  body,  who  are  called  the  Oonseryators  of  the 
Cam.  They  haye  ample  control  for  that  purpose  oyer  the  riyer  and 
the  streams  which  feed  it: — [His  Lordship  then  read  the  36th 
section  of  14  &  15  Yict.  c.  xcii.] 

In  the  particular  part  in  question  there  seems  to  be  a  consider- 
able stream,  called  the  Paper  MiUs  Brook,  which  brings  down  a 
quantity  of  water.  The  quantity  is  in  dispute,  but  may  fairly  be 
taken  not  to  exceed  300,000  gallons  per  diem,  although  somewhere 
near  2,000,000  of  gallons  may  haye  come  down  on  some  particular 
day. 

From  this  important  feeder  the  Defendants  were  about,  until  they 
were  restrained  by  the  order  of  the  Master  of  the  Bolls,  to  withdraw 
a  quantity  of  water,  no  less  than  one-third  of  the  total  amount  sup- 
plied. Now  this  is  not  at  all  the  case  of  an  ordinary  riyer,  the 
persons  bordering  upon  which  may  haye,  for  their  ordinary  pur- 
poses, a  right  to  use  the  water.  We  haye  here  persons  appointed 
by  an  Act  of  Parliament  who,  primdfaeie,  haye  the  first  right  to 
be  judges  in  the  matter,  being  a  public  body  entrusted  with  powers 
and  duties  for  a  public  purpose.  I  apprehend  that  the  CSourt  giyes, 
in  the  first  instance,  credit  to  them  as  being  the  best  judges  of  what 
they  want ;  and  I  apprehend  that  no  engineer  from  another  riyer 
has  a  right  to  inform  them  how  much  water  they  want ;  and  any 
eyidence  shewing,  or  tending  to  shew,  that  they  haye  quite  enough, 
is,  to  my  mind,  of  extremely  little  weight.    We  know  how  figures 

(1)  Law  Rep.  1  H.  L.,  Sc.  47. 
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may  be  manipulated  for  purposes  of  this  kind,  and  I  have  no  doubt  L.  0. 

that  it  may  be  shewn  that  the  whole  amount  of  the  water  drawn  iSTl 

off  in  a  day  would  not,  if  spread  over  four  and  a  quarter  miles,  att^bt- 

take  off  more  than  one-fourteenth  of  an  inch  of  water ;  but  how  ^""^^ 

Vm 

that  average  withdrawal  of  water  over  the  whole  may  at  particular      Gbbat 
moments  and  times — just  when  a  barge  wants  to  get  through  a  Bailwat  Co. 
lock — affect  the  particular  spot  from  which  the  water  is  being 
drawn  off,  before  it  has  had  time  to  difiuse  its  operation  over  the 
whole  extent  of  the  reach,  there  is  no  possibility  of  knowing  from 
a  calculation  of  that  kind. 

It  may  be  true  that  when  these  Defendants  have  done  what 
they  threaten  to  do  the  Conservators  of  the  Biver  Cam  would  have 
a  much  better  river  than  a  great  many  rivers ;  but  this  does  not  in 
the  least  assist  us  in  arriving  at  any  conclusion  as  to  the  legal 
rights  of  the  parties.  The  Conservators  are  entitled  to  have  the  * 
best  river  they  can,  and  certainly,  on  the  evidence,  it  is  clear  that 
it  is  not  a  particularly  good  one  when  they  have  done  their  best. 

Now  there  is  plenty  of  evidence  to  shew  that  the  river  is  not  at 
all  more  abundantly  supplied  with  water  than  is  wanted ;  in  fact, 
at  times,  they  want  every  available  lockful  they  can  obtain,  and 
yet  it  is  proposed  to  draw  off  at  least  two  locksful  per  diem. 
The  lock-keepers  tell  you  they  have  special  orders  at  some 
particular  seasons  not  to  let  any  lockfal  run  off  at  all  for  so  many 
days,  and  that  they  are  in  particular  di£Sculties  when  there  are  not 
three  and  a  half  inches  over  the  ledge  of  the  tumbling^bay. 
Then  they  give  you  dates  and  observations  which  shew  a  great 
many  days  when  there  was  not  that  quantity  of  water.  They  shew 
you  what  quantity  of  water  is  wanted  to  pass  over  the  siU,  and 
what  quantity  of  water  the  barges  draw ;  that  the  barges  are  not 
unfrequently  obliged  to  wait  because  they  cannot  get  enough 
water,  and  that  they  are  thankful  to  have  assistance  rendered  by 
the  flushing  operations  done  at  the  lock  above. 

It  appears  to  me  that  the  Master  of  the  Bolls  has  not  gone  at  all 
too  far  in  making  this  injunction  general,  for  no  one  can  tell  at 
what  time  these  diffiulties  may  happen. 

It  is  not  necessary  to  enter  into  any  question  as  to  what  these 
Defendants  might  have  done  if  they  had  drawn  off  a  small  quan* 
tity — a  thousand  or  two  of  gallons  in  the  course  of  the  day ;  but 
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L.  c.       when  it  comes  to  be  a  question  of  100,000  gallons,  it  appears  to  me 

1871        that  there  has  been  a  clear  damage  done,  and  the  Conservators 

ATTOTaEY-   ^""^  *^®  persons  to  be  the  judges  of  that  damage.    They  have  no 

GBfXKAL     personal  interest  at  all  in  the  matter ;  they  have  only  their  duty  to 

Gbzat      discharge,  and  are  to  be  so  treated  in  any  Court  before  whom  the 

Railway  Co.  ^^^^  ^^7  ^^^^j  unless  the  other  side  can  shew  a  manifest  and 

"""^        palpable  case  of  wilfulness  in  their  desire  to  impede  without  doing 

any  good  to  themselves. 

I  have  not  heard  anything  to  induce  me  to  suppose  that  the 
Conservators  are  actuated  by  any  other. object  than  that  of  doing 
their  duty.  It  appears  to  me  that  the  Master  of  the  Bolls  is  right, 
though,  perhaps,  the  decree  might  have  been  in  a  better  shape.  If 
I  have  to  deal  with  it  hereafter  upon  a  motion  for  breach  of  the 
injunction,  I  shall  hold  that  it  must  mean  abstraction  of  water  for 
the  use  of  the  station  "as  in  the  bill  mentioned,"  that  is,  to  a  large 
amount  It  is  not  a  question  of  pailsful,  but  of  locksful ;  and  that 
forms  the  ground  of  the  application. 

I  agree  with  the  Master  of  the  Bolls,  and  dismiss  the  appeal, 
with  costs. 

Solicitors  for  the  Belators :  Messrs.  J.  dt  G.  Cole. 
Solicitor  for  the  Defendants :  Mr.  W.  K  Shaw. 


L.  c.  PAYNE  V.  DICKEB. 

J£71  Demurrer — Bankrupt  Plaintiff — Leave  to  Amend — Costs — Appeal. 

^  A  bankrupt  cannot  file  a  bill  without  previously  applying  to  the  Court  of 

Bankruptcy  on  the  subject. 

Where  a  demurrer  to  a  bill  by  a  bankrupt  was  allowed,  but  without  costa 
and  with  liberty  to  amend : — 

EM,  on  appeal,  that,  under  the  circumstances,  costs  ought  to  have  been 
given,  and  liberty  to  amend  refused. 

Order  of  Stuart^  V.C.,  varied. 

X  HE  bill  in  this  case  was  filed  by  Jlf.  J3.  C.  O.  Payne  against 
/.  a  Dicker,  W.  Justice,  H.  M.  DaJston,  F.  Yates,  W.  Strang,  and 
C.  J.  Furber,  and  stated  that  the  Plaintiff  was  entitled  to  a 
certain  reversionary  interest.  The  bill  then  stated  certain  trans- 
actions between  the  Plaintiff,  Dicker,  Justice,  Yates,  and  Dalstan, 


V, 
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resnlting  in  charges  on  the  reversionary  interest  made  by  the  L.o. 
Plaintiff  to  Jtuiice,  YateSy  and  Dicker^  and  alleged  to  be  made  1871 
nnder  misrepresentation,  and  for  larger  sums  than  had  been  pathe 
adyanoed ;  that  in  July,  1867,  the  Plaintiff  was  adjudicated  bank- 
rupt in  his  absence  from  England^  and  the  Defendant  Strong 
was,  at  the  request  and  by  the  contrivance  of  the  Defendants 
Dicker  and  Furher,  appointed  assignee.  That  a  suit  of  Jystiee  v. 
Payne  had  been  instituted  in  which  the  Plaintiff's  reversionary 
interest  had  been  sold.  That  the  Plaintiff  had  repeatedly  requested 
the  Defendant  Strong  to  permit  his  name  to  be  used  by  the  Plain- 
tiff for  the  purpose  of  filing  a  bill  to  set  aside  the  decree  in  that 
suit,  but  that  Strong  had  always  refused.  That  the  total  amount 
due  to  the  Defendants,  Dicker,  Justice,  and  Tates^  at  the  time  of 
the  sale  did  not  exceed  £3200,  leaving  a  large  surplus  due  to  the 
Plaintiff  after  satisfying  all  claims  upon  him.  The  bill  contained 
numerous  charges  of  conspiracy,  and  of  acts  amounting  to  fraud, 
the  effect  of  which  is  stated  in  His  Lordship's  judgment,  and 
the  bill  prayed  a  declaration  that  the  securities  held  by  the 
Defendants  respectively  might  stand  as  a  security  for  such  moneys 
only  as  were  actually  advanced,  and  interest,  and  that  the  surplus 
in  Court  and  the  sum  overpaid  to  Dicker,  Justice,  and  Totes  might 
be  repaid  to  the  Plaintiff,  and  for  other  reb'ef. 

To  this  bill  the  Defendants  Justice  and  Furber  demurred.  The 
Yice-Chancellor  Stuart  allowed  the  demurrer,  on  the  ground  that 
the  Plaintiff  was  a  bankrupt ;  but  gave  no  costs,  and  gave  liberty 
to  amend.  ' 

The  Defendants  appealed. 

Mr.  Shapter,  Q.C.,  and  Mr.  Oraham  Hastings,  for  the  Appel- 
lants:— 

We  say  that  liberty  to  amend  ought  not  to  have  been  given,  and 
that  we  ought  to  have  our  costs.  The  Plaintiff  is  bankrupt,  and 
cannot  at  any  time  file  a  bill ;  and  this  is  not  a  defect  which  can  be 
cured  by  amendment :  Attomey-Oeneral  v.  Corporation  of  Avon  (1) ; 
Low  V.  BouUedge  (2).  It  is  not  a  case  where  the  Plaintiff  has 
omitted  some  necessary  statement,  but  a  case  in  which  the  right  to 
sue  is  shewn  to  be  in  another.    Moreover,  we  ought  to  have  had 

(1)  3  D.  J.  &  S.  637.  (2)  33  L.  J.  (Ch.)  717 ;  10  Jur.  (N.  S.)  922. 
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li.  c.       our  costs.    If  a  man  chooses  to  file  a  bill  like  this,  he  ought  to  pay  the 

1871       costs.   In  Bothondey  y.  8qu%re$  ( 1 )  costs  were  refused,  but  leave  was 

Patne      there  given  to  amend.    Here  no  such  leave  ought  to  be  given. 

DiocEB.      Costs  have  been  refused  to  a  Defendant  because  he  has  answered 

when  he  might  have  demurred :  Webb  v.  England  (2) ;  Chdfrey  v. 

Tueker  (3) ;  and  a  Defendant  is  in  a  very  painful  position  if,  though 
he  succeeds,  he  is  refused  costs^ ^whether  he  answers  or  demurs. 
If  a  Plaintiff  has  a  good  equitable  title,  imperfectly  stated,  that 
defect  can  be  cured  by  amendment ;  but  a  defect  like  this  could 
not  have  been  cured  by  a  supplemental  bill,  and  cannot  be  now 
cured  by  amendment.  Besides,  a  Defendant  should  not  be  harassed 
by  so  vague  a  bill  (4). 

Mr.  Karslake,  Q.C.,  and  Mr.  Bdb$on,  for  the  Plaintiff: — 

The  Court  has  a  discretion  as  to  costs,  and  the  Yice-Chancellor 
has  thought  fit  not  to  give  them.  Since  the  new  practice  a  defect 
like  this  may  be  cured  by  amendment :  Tuduxiy  v.  Jones  (5)  ;  and 
leave  to  amend  is  almost  always  given :  WeUedey  v.  Wdledey  (6). 
A  vendor  can  maintain  a  bill  for  specific  performance,  though  he 
may  be  able  to  make  his  title  good  only  after  bill  filed.  So  an 
executor  can  file  a  bill  before  obtaining  probate*  It  is  entirely  a 
matter  of  discretion  with  the  Court :  Maughan  v.  Blake  (7).  Why 
should  the  Plaintiff  be  put  to  the  expense  and  trouble  of  filing  a 
new  bill  ?  If  the  statements  in  the  bill  are  true,  there  will  be  a 
large  surplus  for  his  creditors.  A  bankruptcy  is  not  an  absolute 
alienation ;  the  property  is  taken  away  only  to  benefit  the  credi- 
tors, and  that  is  what  the  Plaintiff  is  trying  to  do  by  this  bill. 
If  the  official  assignee  refuses  to  proceed,  what  is  the  Plaintiff 
to  do? 

LoBD  Hathebley,  L.C. : — 

I  think  it  is  quite  clear  in  this  case  that  the  demurrer  ought  to 
be  allowed  and  these  Defendants  dismissed  from  the  suit    The 

(1)  1  Jar.  (N.  S.)  694.     But  see  by  the  junior  counsel  who  appeared  on 
,                      2  Jur.  (K.  S.)  153.  this  appeal  for  the  Plaintiff. 

(2)  29  Beav.  44.  (6)  1  K.  &  J.  691. 

(3)  33  Beav.  280.  (6)  4  My.  &  Or.  564. 

(4)  The  bill  was  not  drawn  or  signed         (7)  Law  Bep.  3  Ch.  82. 
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mode  in  which  the  averments  of  this  bill  are  framed  is  of  such  a       L.  C. 
character  as  certainly  would  not  induce  the  Court  to  suppose  that       1871 
there  is  really  any  hondjide  case  made,  or  sought  to  be  made,  against      Patne 
these  particular  Defendant^  Mr.  Jastiee  and  Mr.  Furher.  It  is  not     diqkxr. 

necessary  in  this  case  to  determine  the  position  of  a  bankrupt  who       

chooses  to  file  a  bill  in  his  own  name  without  any  permission  on 
the  part  of  the  Oourt  of  Bankruptcy,  he  being  under  disability  at 
the  time,  by  reason  of  his  bankruptcy,  or  to  determine  whether  such 
a  bill  might  be>  amended  by  reason  of  the  inchoate  interest  or  the 
remaining  interest  in  him,  if  such  should  be  found  to  exist  But 
I  should  say  at  once  that  thisPIaintifT  ought  not  to  have  filed  such 
a  bill  without  taking  preyious  proceediugs  in  the  Court  of  Bank- 
ruptcy. He  ought  either  to  have  had  the  bankruptcy  superseded, 
or  to  have  had  a  change  of  assignee,  or  to  have  obtained  leave  to 
file  a  bill  in  the  name  of  the  assignee.  One  of  these  things  ought 
to  have  been  done  before  the  bill  was  filed,  and  there  is  no  excuse 
alleged  for  his  not  having  taken  some  such  proceedings. 

It  would  be  a  monstrous  thing  if  persons  were  to  be  kept  here 
on  a  bill  framed  in  such  a  loose,  fragmentary,  and  informal  manner 
as  this  bill  is^  until  the  Plaintiff  shall  think  proper  to  do  that 
which  he  may  never  do  at  all : — [His  Lordship  then  commented  on 
the  allegations  in  the  bill,  and  the  form  of  the  bill,  and  expressed 
a  doubt  whether  these  Defendants  might  not  have  demurred  even 
if  the  Plaintiff  had  been  capable  of  suing,  and  said  that  the  purpose 
of  the  Plaintiff  appeared  to  have  been  to  see  how  much  he  could 
annoy  these  two  Defendants,  and  to  harass  them  by  this  suit  His 
Lordship  then  continued : — '] 

I  think  that  if  a  person  takes  no  steps  in  a  suit  or  a  bankruptcy 
pending  so  long  as  in  this  case  before  he  files  his  bill  the  demurrer 
to  that  bill  must  be  allowed  with  costs.  This  does  not  appear  to 
me  to  be  an  application  for  costs,  but  an  application  to  be  relieved 
from  the  annoyance  of  such  a  bilL 

The  order  of  the  Yice-Ghanoellor  must  therefore  be  discharged, 
and  the  demurrer  must  be  allowed  with  costs. 

Solicitor  for  the  Plaintiff :  Mr.  22.  GoUman. 
Solicitors  for  the  Defendants :  Messrs  Beane  dt  Chubb. 
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Ljj.  In  rfi  LAND  CREDIT  COMPANY  OP  IRELAND. 

JSTl  McEWBN*S  CASE. 

Agml  21  •'  Company — Winding^p^Feut  Members — Bankrupt  Shareholders — Scotch 

May  1. '  Sequestration — Companies  Act,  1862,  ss.  38,  75,  77. 

The  liability  of  a  past  member  of  a  company  in  liquidation,  who  is  placed 
on  tbe  B  list  of  oontributories,  is  capable  of  being  proved  as  a  debt  under 
the  bankruptcy  of  such  contributory  if  the  bankruptcy  takes  place  after 
the  commencement  of  the  winding-up ;  and  the  bankrupt,  on  obtaining  his 
discharge,  is  entitled  to  be  removed  from  the  list  of  oontributories.  The 
fact  that  the  B  list  is  not  made  out  till  after  the  adjudication  of  bankruptcy 
makes  no  difference. 

The  same  doctrine  is  applicable  to  a  Scotch  sequestration  as  to  an  English 
bankruptcy. 

Decision  of  the  Master  of  the  Holla  reversed. 

X  HIS  was  an  appeal  from  an  order  of  the  Master  of  the  RoUs  made 
in  the  winding  np  of  the  Land  Credit  Company  of  Ireland,  Limited, 

The  company  was  registered  in  1864^  under  the  Companies  Ad, 
1862. 

On  the  18th  of  May,  1864,  Mr.  McEwen,  the  Appellant,  became 
the  holder  of  fifty  shares  in  the  company.  He  subsequently  trans- 
ferred his  shares  to  a  purchaser,  and  the  transfer  was  registered  on 
the  29th  of  November,  1864. 

On  the  27th  of  June,  1865,  a  Petition  was  presented  for  the 
winding  up  of  the  company,  under  which  a  winding-up  order  was 
made  on  the  Ist  of  July. 

On  the  20th  of  July,  1866,  the  certificate  of  debts  was  settled 
by  the  Chief  Clerk,  and  the  debts  were  certified  as  amounting  to 
£1010  only. 

On  the  30th  of  July,  1866,  a  sequestration  in  bankruptcy  was 
issued  in  Scotland  against  the  Appellant,  and  a  sequestrator 
appointed. 

On  the  10th  of  August,  1867,  the  Appellant  obtained  his 
discharge. 

On  the  8th  of  July,  1868,  an  order  was  made  by  the  Master  of 
tlie  Rolls,  which  was  affirmed  by  the  Lords  Justices  on  the  30th  of 
April,  1869  (1),  allowing  a'  claim  by  Overend,  Oumej/y  d  Co.  for  a 

(1)  Law  Rep.  4  Ch.  460. 
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large  amount  against  the  company.     This  decision  rendered  it      L.JJ. 
necessary,  in  the  opinion  of  the  official  liquidator,  to  make  out  a        1871 
list  of  past  shareholders  who  had  transferred  their  shares  within  a    HcEwra'k 
year  before  the  commencement  of  the  winding-up,  the  calls  payable       ^^ 
by  the  existing  shareholders  not  being  sufficient  to  satisfy  the  lia- 
bilities of  the  company.    Accordingly  a  list  of  the  past  share- 
holders, called  the  "  B  list,"  was  brought  in  on  the  30th  of  July, 
1869,  and  was  finally  settled  on  the  7th  of  November,  1870. 

The  Appellant's  name  having  been  included  in  this  list,  he 
took  out  a  summons  to  havo  it  removed.  The  Master  of  the 
Bolls  held  that  the  case  was  governed  by  Sastie^s  Case  (1),  and 
that  the  liability  of  the  Appellant  was  not  such  a  debt  as  could 
have  been  proved  under  his  bankruptcy  in  Scotland.  He  accord- 
ingly dismissed  the  summons,  and  from  this  order  Mr.  MeEicen 
appealed* 

Before  the  conclusion  of  the  argument,  the  Lords  Justices 
directed  the  case  to  stand  over  for  the  purpose  of  serving  the 
sequestrator.    This  was  done,  but  the  sequestrator  did  not  appear. 

Mr.  Cotton,  Q.C.,  and  Mn  Dunning^  for  the  Appellant : — 

We  admit  that  the  Scotch  Bankruptcy  Act  contains  no  such  wide 
clause  as  the  31st  section  of  the  Bankruptcy  Act,  1869 ;  and  therefore, 
independently  of  the  provisions  of  the  Companies  Act,  1862,  such  a 
liability  as  the  present  could  not  have  been  proved  under  the 
sequestration.  But  we  contend  that  this  right  is  given  to  the  official 
liquidator  by  the  75th  and  77th  sections  of  that  Act,  and  conse- 
quently that  the  bankrupt  is  discharged  from  that  liability.  The 
liability  of  a  shareholder  to  any  debt  of  the  company  accrues  at 
the  time  when  the  debt  is  contracted  by  the  company :  Williams  y. 
Harding  (2) ;  and  although  that  liability  cannot  be  estimated 
while  the  company  is  a  going  concern,  it  can  be  estimated  imme- 
diately that  the  company  is  ordered  to  be  wound  up :  Parbury'9 
Case  (3) ;  Ex  parte  Piekering  (4).  The  fact  that  the  Appellant'ia 
the  present  case  was  on  the  B  list,  and  not  among  the  present 
shareholders  on  the  A  list,  makes  no  difference ;  for  although  the 

(1)  Law  Rep  4  Ch.  274.  (3)  3  D.  F.  &  J.  80. 

(2)  Ubid.  1  H.  L.  9.  (4)  Law  Rep.  4  Ch.  58. 
Vou  Yl.                                           2Z  1 
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L.  J  J.      B  list  was  not  made  out  till  after  the  bankruptcy  took  place,  the 
1871        rights  of  the  parties  are  to  be  taken  as  at  the  date  of  the  winding- 
McEwitx'8    ^P  9  *^^  ^^^  making  out  of  the  list  is  postponed  merely  for  con- 
^^       venience  and  to  save  costs.    No  doubt  it  would  be  a  difficult  matter 
to  make  an  estimate  of  the  liabilities  of  past  shareholders  imme- 
diately on  the  winding-up ;  but  the  difficulty  is  almost  as  great 
in  the  case  of  shareholders  on  the  A  list,  with  respect  to  which 
the  authorities  are  conclusive. 

Mr.  SaiUhgate,  Q.C.,  and  Mr.  JacJcson,  for  the  official  liquidator : — 

The  authorities  respecting  the  contributories  on  the  A  list  do 
not  apply  to  the  B  list.  The  liability  of  the  past  shareholders 
does  not  commence  at  the  same  time  as  that  of  the  existing  share- 
holders. It  is  entirely  created  by  the  38th  section  of  the  Companies 
Act,  1862.  By  the  3rd  clause  of  that  section  it  is  provided  that 
no  past  member  shall  contribute  '^  unless  it  appears  to  the  Court  that 
the  existing  members  are  unable  to  satisfy  the  contributions  re- 
quired to  be  made  by  them."  "  Uxdess  '*  here  must  mean  "  until," 
and  so  it  has  been  construed  by  the  Court,  for  it  has  been  decided 
that  the  B  list  is  not  to  be  made  out  till  the  Court  is  satisfied  that 
the  contributions  from  existing  members  will  be  insufficient: 
Andrews  Case  (1) ;  Needham's  Case  (2) ;  Weston's  Case  (3).  The 
case  of  the  past  shareholders  is  similar  to  that  of  the  shareholders 
in  a  going  concern,  where  the  liability  is  continually  varying,  and 
cannot  be  estimated:  Haslies  Case  (4).  Each  share  would  have 
to  be  dealt  with  separately ;  it  may  have  been  transferred  several 
times  within  the  year,  or  forfeited ;  and  at  the  time  of  the  com- 
mencement of  the  winding-up  the  contingencies  to  be  calculated 
would  be  infinite :  Bridget's  Case  (5) ;  Creyie's  Case  (6) ;  Mudge  v. 
Bowan  (7) ;  Warburg  v.  Tucker  (8). 

[They  also  referred  to  MiteheWs  Case  (9)  and  Martin's  Patent 
Anchor  Company  v.  Morton  (10).] 

Mr.  Cotton,  in  reply. 

(1)  Law  Rep.  4  Eq.  458.  (6)  Law  Rep.  5  Ch.  CO. 

(2)  Ibid.  135.  (7)  Ibid.  3  Ex.  85. 

(3)  Ibid.  6  Eq.  17.  (8)  5  E.  &  B.  384. 

(4)  Ibid.  4  Ch.  274.  '  (9)  Law  Rep.  5  Ch.  400, 

(5)  Ibid.  4  Ch.  266.  *     (10)  Ibid.  3  Q.  B.  3C6. 


Case. 
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May  1.    Sib  G.  Mellish,  LJ.,  delivered  the  judgment  of  the      L.  JJ. 
Court,  as  follows : —  1871 

This  was  an  appeal  £rom  the  order  of  the  Master  of  the  Bolls,  MoKwsna 
whereby  he  refused  to  remove  the  applicant,  Mr.  McEtoen,  from 
the  list  of  contributories  in  Class  B  of  the  Land  Credit  Company  of 
Ireland.  The  company  was  ordered  to  be  wound  up  under  a 
petition  presented  in  June,  1865,  and  Mr.  MoEwen  was  a  share- 
holder in  the  company,  who  had  transferred  his  shares  within  a 
year  from  the  commencement  of  the  winding-up,  and  it  was  ad« 
mitted  that  he  was  liable  to  be  inserted  as  a  contributory  in  Class  B, 
unless  he  was  freed  from  such  liability  by  having  been  made  a 
bankrupt  under  a  Scotch  sequestration  in  July,  1866,  and  having 
received  his  discharge  in  August,  1867.  At  the  time  when  McEwen 
was  so  made  bankrupt  and  discharged,  it  had  not  been  ascertained 
that  it  would  be  necessary  to  resort  to  the  contributories  in  Class  B, 
and  no  proceedings  were  taken  to  make  a  list  of  contributories 
in  Class  B  until  the  30th  of  July,  1869,  when  the  List  B  was  left 
in  Chambers. 

Under  these  circumstances^  the  Master  of  the  Bolls  dismissed 
the  summons,  on  the  groimd  that  the  amount  of  the  liability  of 
MeEwen  could  not  be  calculated  at  the  date  of  the  sequestration, 
and  that  therefore  the  liquidator  could  not  have  proved  against 
the  estate  of  MeEwen.  It  was  admitted  that,  under  the  provisions 
of  the  Scotch  bankrupt  law,  no  such  proof  could  have  been  made, 
but  it  was  argued  that,  according  to  the  true  construction  of  the 
38th,  75th,  and  77th  sections  of  the  Companies  Aet,  1862,  when- 
ever any  shareholder,  who  is  liable  to  be  put  on  the  list  as  a  con- 
tributory, either  in  Class  A  or  in  Class  B,  becomes  a  bankrapt  after 
the  commencement  of  the  winding-up,  the  liquidator  is  entitled 
to  prove  for  the  amount  of  his  liability  against  his  estate,  and  the 
assignees  or  trustees  of  the  estate  are  to  be  inserted  in  the  list  of 
contributories  in  lieu  of  the  bankrupt ;  and  we  are  of  opinion  that 
this  is  the  true  construction  of  the  Act 

It  was  held  in  Ex  parte  Pickering  (1),  and  in  other  cases,  that  the 
liability  of  a  contributory  in  Class  A  must,  after  the  commencement 
of  the  winding-up,  be  treated  as  an  existing  debt  capable  of  proof. 
The  p  esent  Lord  Chancellor,  in  Ex  parte  Pickering  (2),  says :  "  The 

(1)  Law  Rep.  4  Ch.  r.?.  (i)  Law  Rep.  4  Ch.  01. 

2  Z  2  1 
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L.  JJ.  75th  clanse  of  the  Companies  Act,  1862,  contains  a  clear  provision 
1871  that  the  liability  of  a  contribatory  shall  be  deemed  to  create  a 
McEwem's  ^®^^  accruing  due  from  the  time  when  his  liability  commenced, 
^^  and  that  in  case  of  his  bankmptcyy  proof  may  be  made  not  only 
for  calls  already  made,  but  for  the  estimated  value  of  his  liability 
to  future  calls.  So  here  Pickertnff's  debt  must  be  considered  ta 
have  accrued  from  the  time  of  his  becoming  a  shareholder.  While 
the  concern  is  a  going  concern,  the  amount  of  liability  to  future 
calls  is  incapable  of  being  estimated,  but  when  the  company  is 
bemg  wound  up  the  state  of  things  is  altered,  and  the  contributory 
is  a  debtorforan  amount  which  the  L^^lature  assumes  to  be  capable 
of  being  estimated.**  Now  the  75th  and  77th  sections  make  na 
distinction  between  the  liability  of  a  contributory  in  Class  A  and 
the  liability  of  a  contributory  in  Class  B,  and  we  are  of  opinion 
that  the  Legislature  has  treated  the  liability  of  both  classes  of 
contributories  as  constituting  debts  the  amount  of  which  is,  after 
the  commencement  of  the  winding-up,  capable  of  being  estimated. 
A  winding-up  order  is  the  commencement  of  legal  proceedings,  in 
the  course  of  which  it  necessarily  becomes  the  duty  of  the  Court  to 
determine  the  liability  of  every  alleged  contributory  of  the  com* 
pany  and  the  amount  of  such  liability,  and  we  think  that  the 
Legislature  has  acted  upon  the  principle  that  id  eertum  ed  quoA 
cerium  reddipoted,  and  that  no  one  ought  to  suffer  or  to  have  his 
position  altered  by  delay  in  legal  proceedings.  It  was,  indeed, 
argued  before  us  that  the  3rd  clause  of  the  38th  section  makes  a 
material  distinction  between  the  liability  of  a  contributory  in  Class 
B  and  that  of  one  in  Class  A,  and  postpones  the  liability  of  con* 
tributories  in  Class  B  until  it  has  been  proved  to  the  satisfaction  of 
the  Court  that  the  contributories  in  Class  A  are  unable  to  satisfy 
the  claims  against  the  company.  This  clause,  however,  leaves  the 
period  at  which  the  Court  will  enter  into  the  inquiry  whether  the 
existing  members  are  able  to  satisfy  the  debts  of  the  company 
'  entirely  to  the  discretion  of  the  Court,  and  the  Court,  usually  for 

the  sake  of  convenience  and  economy,  postpones  entering  into  the 
inquiry  until  the  actual  necessity  of  making  out  a  list  of  contribu- 
tories in  Class  B  arises ;  but  we  think  it  would  be  unjust  and  con- 
trary to  legal  principles  if  the  right  of  the  liquidator  on  behalf  of 
the  creditors  to  prove  against  the  estate  of  a  contributory  who  has 
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become  bankrupt,  and  the  right  of  the  bankrupt  to  avail  himself  L.  JJ. 
of  his  discharge,  were  to  depend  upon  the  time  at  which  the  Court  1871 
may  have  thought  it  expedient  to  enter  upon  the  inquiry  whether  mcEwkk'« 
the  existing  shareholders  are  able  to  satisfy  the  debt  of  the  com-  ^^^ 
pany.  On  the  other  hand,  if  it  be  said  that  the  right  of  the  liqui- 
dator to  prove  against  a  contributory  in  Class  B  will  depend  not 
upon  the  question  whether  the  Coui't  has  entered  upon  the  inquiry 
whether  the  contributories  in  Class  A  are  able  to  satisfy  the  debts 
of  the  company,  but  upon  the  question  whether  such  facts  have 
happened  as  render  it  possible  to  ascertain  the  amount  of  the 
liability  of  the  contributories  in  Class  B,  or  of  the  particular 
contributory  in  Class  B  who  has  become  bankrupt,  at  the  time 
he  has  become  bankrupt,  there  will  be  the  greatest  difficulty  in 
determining  in  each  particular  case  whether  the  bankrupt  or  the 
trustees  of  the  bankrupt  are  the  proper  persons  to  be  made 
contributories  in  each  particular  case.  In  the  present  case,  the 
debts  of  the  company  were  supposed,  at  the  commencement  of 
the  winding-up,  to  be  very  inconsiderable,  but  a  claim  was  made 
against  the  company  by  Overend,  Gumey,  &  Co.,  Limited,  for 
£230,000,  and  after  a  litigation  which  lasted  several  years,  the 
claim  was  held  to  be  valid.  At  what  time  did  it  become  possible 
to  ascertain  the  extent  of  the  liability  of  a  former  shareholder 
liable  to  be  placed  in  Class  B?  At  the  time  when  the  claim 
was  first  made,  or  when  it  was  decided  by  the  Master  of  the 
Bolls  that  the  claim  was  a  valid  claim,  or  when  that  decision  was 
£nally  confirmed  on  appeal,  or  not  until  the  B  list  vwas  left  at 
Chambers  ?  Moreover,  it  is  quite  clear  that  the  extent  of  the 
liability  of  the  contributories  in  Class  A  depended  upon  the  deter- 
mination of  the  claim  of  Overend,  Gumey,  dt  Co.  quite  as  much 
as  the  extent  of  the  liability  of  the  contributories  in  Class  B,  and 
yet  if  any  of  the  contributories  in  Glass  A  had  become  bankrupt  at 
any  time  after  the  commencement  of  the  winding-up,  it  seems 
clear  on  the  authorities  that  the  liquidator  would  have  had  to 
prove  the  amount  of  his  liability  on  his  estate,  however  difiicult 
or  even  impossible  it  might  have  been  to  ascertain  the  amount  of 
fiuch  liability  at  the  time. 

On  the  whole,  we  are  of  opinion  that  an  order  ought  to  be  made 
on  the  summons,  that  the  name  of  Mr.  McEwen  should  be  removed 
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L.  JJ.       from  the  list  of  contributories,  and  that  the  name  of  his  trustee^ 

1871       who,  after  notice  of  the  summons,  has  not  appeared,  should  be 

HcEwxr'8    substituted.    We  think  that  Mr.  MeEiven  should  have  his  costs  in 

^j^       the  Court  below,  but  that  there  should  be  no  costs  of  this  appeaU 

The  ofiScial  liquidator  will  have  his  costs  out  of  the  estate. 

Solicitors:  Mr.  Qover;  Mr.  Walter  Upward. 


la.  JJ.  CLAEK  V.  HENRY. 

J53i  WUl^AUoluU  Gift  at  Twenty-five^Otft  Over—Time  <f  Vetting— CobU  of 

May  1.  Appeal. 

A  testator  bequeathed  all  he  should  die  possessed  of  to  be  equally  divided 
between  his  two  sisters,  to  be  invested  in  their  names  as  they  should  direct ; 
one  sister  (who  was  then  over  twenty-five  years  of  age)  to  have  the  immediate 
control  of  her  share,  and  the  other  sister  upon  attaining  twenty-five  years^ 
until  which  time  it  was  to  be  held  in  trust  for  her.  And  in  case  of  the 
death  of  dther  of  his  sisters  befcM^  him,  or  before  marrying  and  having 
children,  the  whole  of  the  property  to  go  to  the  survivor.  The  elder  sister 
married  and  had  children : — 

Held,  that  the  gift  over  to  the  surviving  sister,  on  the  contingency  of  the 
death  of  the  other  before  marrying  and  having  children,  was  referable  to  such 
death  occurring  before  she  should  attain  the  age  of  twenty-five  years;  and 
that  the  younger  sister,  on  attaining  twenty-five,  though  still  unmarried, 
became  absolutely  entitled  to  a  moiety  of  the  property. 

Decision  of  MalinSj  V.C,  affirmed. 

An  api)eal  on  the  construction  of  a  will,  if  nnsuooessful,  will  in  general  be 
dismissed  with  costs. 

Captain  WILLIAM  CLABK,  by  Ws  win,  bequeathed  all  he 
should  die  possessed  of  to  be  equally  divided  between  his  sisters  Ann^ 
Clarh  and  Sarah  Clarh^  and  he  directed  that  all  his  personal  pro- 
perty should  be  invested  in  his  sisters*  names  as  they  should  direct, 
his  sister  Ann  to  have  the  immediate  control  of  her  share,  and  his 
sister  Sarah  upon  attaining  the  age  of  twenty-iSve  years,  until 
which  time  his  uncle  would  hold  it  in  trust  for  her ;  and  in  case  of 
the  death  of  either  of  his  sisters  before  the  testator,  or  before 
marrying  and  having  children  of  their  own,  the  whole  of  the 
property  he  might  die  possessed  of  to  go  to  the  survivor. 

The  Vice-Chancellor  Malins  held,  upon  the  construction  of  this 
will,  that  the  younger  sister  took  a  moiety  of  the  property  on 
attaining  the  age  of  twenty-five  years,  and  that  her  interest 
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was  not  contingent  on  her  marrying  and  having  children;  as       L.  JJ. 
reported  (1).  1871 

The  other  sister,  who  was  married  and  had  children^  appealed.  glabx 

Mr.  BcmU,  for  the  Appellant,  besides  the  cases  cited,  and  the  Hbwby. 
arguments  nsed  before  the  Vice-Chancellor  Mdlim,  in  support  of 
the  Appellant's  claim,  cited  Milner  v.  MUner  (2).  He  contended 
that  the  testator  knew,  as  appeared  from  the  will,  that  one  sister 
had  attained  the  age  of  twenty-five  years,  and  that  therefore  there 
could  be  no  contingency  of  her  attaining  that  age,  and  the  limita- 
tion over  applied  to  both  sisters.  That  shewed  clearly  that  he  did 
not  intend  the  attaining  the  age  of  twenty-five  to  have  any  effect 
on  the  absolute  interest. 

Mr.  Olasse,  Q.C.,  and  Mr.  Orenside,  for  the  other  sister,  were  not 
called  upon. 

Mr.  Cotton^  Q.C.,  and  Mr.  Ince^  for  the  executors. 

Sib  W.  M.  James,  L. J. : — 

This  is  a  will  for  the  construction  of  which  no  other  will  can 
form  a  precedent,  and  which  can  never  form  a  precedent  for  the 
construction  of  any  other  will. 

We  are  asked  to  reverse  the  decision  of  the  Yice-Chancellor, 
and  to  hold  that  the  gifts  over  are  upon  the  contingency  of  dying 
without  being  married  and  having  children.  But  we  have  to 
construe  the  words  of  limitation  with  reference  to  the  former  words. 
It  is  probable  that  the  word  "  or  "  in  the  gift  over  on  the  event  of 
either  sister  marrying,  is  to  be  read  ''and,*'  and  that  the  testator 
meant  that,  if  either  died  before  him  unmarried,  then  her  share 
was  to  go  over.  He  appears  to  have  expected  something  to  be 
done  at  his  death,  and  that  if  they  had  then  attained  the  age  of 
twenty-five  years  they  were  to  have  the  property.  He  did  not 
contemplate  a  trust  during  the  whole  life  of  either ;  and  on  the 
whole  will  we  agree  with  the  decision  of  the  Vice-Chancellor. 

Sir  6.  Mellish,  L  J, : — 

We  must  endeavour  to  put  a  reasonable  construction  on  the 
whole  of  this  will.     That  which  has  been  contended  for  by  the 

(1)  Law  Rep.  11  Eq.  222.  (2)  34  Bcav.  276. 


«. 
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L.  JJ.  Appellant  gives  no  meaning  at  all  to  the  plain  direction,  that  at 
1871  the  age  of  twenty-five  Sarah  was  to  have  control  of  her  share.  I 
Glabk  agree  with  the  Vice-Chancellor  on  the  general  construction  which 
he  has  put  upon  the  will.  Whatever  else  the  testator  may  have 
meant,  he  certainly  meant  that  when  either  sister  attained  the  age 
of  twenty-five  years  she  should  have  her  share. 

Theib  Lordships  dismissed  the  appeal  with  costs,  observing  that 
if  a  claimant  is  not  satisfied  with  the  decree  of  one  of  the  Courts 
below  on  the  construction  of  a  will,  and  chooses  to  appeal,  he 
must  take  the  consequences. 

Solicitors:  Messrs.  Durnford  dt  Co.;  Mr.  J.  B.  Marsden; 
Messrs.  Spyer  &  Son. 


May  5, 


L.  JJ.  In  re  BAYLEY'S  SETTLEMENT. 

Jf^  Deed — Ccmstruction — Younger  Son — Vuting, 

A  fatber*B  estate  was  limited  after  his  death  to  the  eldest  son  in  toil,  and 
the  mother^s  estates  were  limited  after  her  death  to  the  sons  and  daughters 
(other  than  an  eldest  son)  as  tenants  in  common  in  tail : — 

Edd  (afiSrming  the  judgment  of  the  Master  of  the  Bolls),  that  the  rule  of 
construction  was  the  same  as  to  realty  and  personalty,  and  that  the  son  of  a 
younger  son  who  had  succeeded  to  the  father's  estate  was  excluded  from 
all  interest  in  the  mother's  estates, 

U  PON  the  marriage  of  J.  Bayley  and  E.  Franklin  two  settle- 
ments were  executed.  By  one,  certain  real  estate  of  the  husband 
was  limited,  after  the  death  of  J*.  Bayhy^  to  the  use  of  the  first  and 
other  sons  of  /.  Bayley  and  his  Avife  successively  in  tail  male.  By 
the  other  settlement,  certain  real  estate  of  the  wife  was  conveyed 
to  trustees  for  the  life  of  the  wife,  with  remainder  to  the  use  of 
''all  and  every  the  son  and  sons  (other  than  and  except  an  eldest  or 
only  son)  and  daughter  or  daughters  of  the  body  of  the  said 
Jarnes  Bayley^  the  younger,  on  the  body  of  the  said  Elizabeth 
FranJclin  to  be  begotten,  in  equal  shares  as  tenants  in  common,  if 
more  than  one,  and  to  the  heirs  of  their  respective  bodies  issuing ; 
and  if  any  one  or  more  such  younger  son  or  sons,  daughter  or 
daughters,  shall  depart  this  life,  and  there  shall  be  failure  of  issue 
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of  hisy  her,  or  their  body  or  respective  bodies,  or  in  case  any  such  L.  JJ. 
younger  son  or  sons  shall  become  an  eldest  or  only  son  before  he  I87l 
or  they  shall  attain  the  age  of  twenty-one  years,  then  as  well  as  to  j„  ^.^ 
the  original  share  or  shares  of  such  younger  son  or  sons,  daughter  g^^J[22^ 
or  daughters,  who  shall  so  die,  and  whose  issue  shall  so  fail,  and  *— 
of  such  younger  son  or  sons  so  becoming  an  eldest  or  only  son  as 
aforesaid,  as  to  the  share  or  shares  which  shall  surriye  or  accrue 
to  any  such  younger  son  or  sons,  daughter  or  daughters,  or  to 
their  or  any  of  their  issue,  by  the  decease  or  failure  of  any  other 
the  said  younger  son  or  sons,  daughter  or  daughters,  or  by  any 
other  younger  son  or  sons  becoming  an  eldest  or  only  son  before 
he  or  they  shall  attain  the  age  of  twenty-one  years,  to  the  use  of 
the  survivors  or  survivor,  or  others  or  other  of  the  said  younger 
son  or  sons,  daughter  or  daughters,  to  be  divided  between  or  among 
them  if  more  than  one  as  tenants  in  common,  and  to  the  heirs  of 
their  respective  bodies  issuing.  And  if  all  such  younger  son  or 
sons,  daughter  or  daughters,  save  one,  shall  die  without  issue,  or  in 
case  any  such  younger  sons  or  sons,  save  one,  shall  become  an 
eldest  or  only  son,  or  if  there  shall  be  but  one  such  younger  son  or 
daughter,  then  as  to  the  entirety  of  the  said  hereditaments  and  pre- 
mises to  the  use  of  such  remaining  or  such  one  or  only  younger  son 
or  such  only  daughter  and  the  heirs  of  his  or  her  body  issuing ; 
and  in  case  there  shall  be  no  younger  son  or  daughter  of  the  said 
James  Bayley^  the  younger,  on  the  body  of  the  said  E,  Franklin 
begotten,  or  being  such  they  and  every  of  them  shall  depart  this 
life,  and  there  shall  be  failure  of  issue  of  their  respective  bodies, 
then,  and  in  default  of  such  issue,  to  the  use  of  the  only  or  eldest 
son  and  child  of  the  said  James  Bayley,  the  younger,  by  the  said 
a.  Franilin,  and  the  heirs  of  his  body  issuing,"  with  divers 
remainders  over. 

Three  sons  and  two  daughters  attained  the  age  of  twenty-one 
years.  J*.  Bayley  died  in  1842,  whereupon  the  eldest  son  entered 
into  possession  of  his  estate,  and  died  without  having  barred  the 
entail ;  the  next  son  had  previously  died  without  having  barred 
the  entail,  and  the  third  son,  who  had  attained  the  age  of  twenty- 
one,  then  entered  into  possession,  and  died  in  1859,  leaving  a  son, 
and  without  having  barred  the  entail.    The  mother  died  in  1867. 

The  question  raised  in  this  case  was,  whether  the  son  of  the 
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L.  JJ.       third  son  was  to  share  with  the  daughters  in  the  wife's  estate ; 
1871        and  the  Master  of  the  Bolls  decided  that  he  was  not  to  share,  as 
^       reported  (1). 
sSSt.      The  son  appealed. 

Sir  JJ.  BaggaUayy  Q.C.,  and  Mr.  0.  Ball,  for  the  Appellant : — 

The  settlement  merely  says  **  eldest  son,"  not  ^  eldest  son  suc- 
ceeding to  the  estate,"  which  words,  according  to  the  decision  of 
the  Master  of  the  Bolls,  must  be  interpolated.  It  is  not  right  to 
decide  what  the  settlors  must  have  intended,  and  then  to  inter- 
polate words  to  that  effect  This  case  is  clearly  governed  by 
Windham  y.  Graham  (2).  The  rules  as  to  ascertaining  a  class  do 
not  apply  here,  for  this  is  a  settlement  of  real  estate  which  must 
be  held  to  Test  as  early  as  it  can,  and  must  not  remain  contingent 
during  the  life  of  the  mother.  The  inconvenience  of  contingent 
estates  are  so  great  that  the  Court  will  always  incline  to  bold 
them  vested,  and  a  reasonable  construction  must  be  adopted: 
Heneage  v.  Svmloke  (3).  The  settlors  cannot  have  intended  to 
exclude  every  son  who  attained  the  age  of  twenty-one,  and  died  in 
the  lifetime  of  the  parent.  If  the  eldest  son  had  cut  off  the  entail 
and  died,  then  the  son  who  became  eldest  would  take  nothing 
under  either  settlement^  which  cannot  have  been  intended.  The 
observations  of  the  Lord  Justice  Twrnet  in  BemnamJt  v.  Hood  (4) 
bear  strongly  on  this  case.  Moreover,  the  share  of  a  younger  son 
is  expressly  given  over,  but  only  if  he  becomes  an  eldest  son  before 
he  attains  the  age  of  twenty-one  years,  which  shews  that  he  was  not 
to  be  excluded  if  he  became  an  eldest  son  after  attaining  that  age. 

Mr.  c/esd^Z,  Q.C.,  and  Mr.  Speedy  for  the  daughters,  were  not 
called  upon. 

Mr.  Ince^  for  the  trustees. 

Sib  W.  M.  James,  L.J.,  after  reciting  the  clause  in  the  settle- 
ment, continued : — 

These  words  occur  in  a  settlement  of  one  estate  which  refers  to 
a  settlement  of  another  estate,  which  gives  estates  to  sons  in  suo- 

(1)  Law  Bep.  9  Eq.  49L  (3)  2  Atk.  456. 

(2)  1  Ru88.  331.  (4)  2  D.  F.  &  J.  396. 
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cession  in  tail  male.     The  words  used  in  this  settlement  have       L.  JJ. 
acquired  a  meaning  fixed  by  authority,  which  gives  effect  to  what        1871 
must  have  been  the  intention  of  the  settlor,  that  where  one  son       j^  ^ 
takes  the  bulk  of  the  estate  he  is  not  to  share  in  the  provision    g^^'SnwT 
made  for  the  others.    And  in  these  cases  the  words  **  eldest  son '         "— 
have  been  held  to  mean  not  **  firstborn  son,"  but  the  son  who  takes 
the  family  estate.    That  is  clearly  so  with  respect  to  portions ;  and 
it  would  be  very  inconvenient  if  we  were  to  adopt  the  rule  as  to 
vesting  suggested  by  the  Appellants,  and  apply  one  rule  to  per- 
sonalty and  another  to  realty  in  such  cases.    That  would  be  a  far 
greater  inconvenience  than  any  which  has  been  pointed  out  on  the 
other  side. 

If  ''eldest  son"  has  a  defined  meaning  in  these  Courts,  that 
meaning  must  be  put  upon  the  words  when  used  by  conveyancers ; 
and  the  same  construction  ought  to  be  applied  by  Courts  of  Law 
as  well  as  by  Courts  of  Equity  with  respect  both  to  realty  and  per* 
sonalty.  The  construction  is  settled  by  authority,  and  the  ques- 
tion iff,  whether  it  is  affected  by  the  words  in  the  gift  over,  and  I 
do  not  think  that  it  is  legitimately  altered  by  those  words.  The 
gift  over  has  a  natural  and  proper  operation ;  the  class  must,  in 
the  first  instance,  be  ascertained,  and  the  class  is  ascertained  at  the 
time  of  distribution,  that  is  to  say,  when  the  property  is  to  be  dealt 
with.  It  is  said  that  we  are  overruling  Windham  v.  Oraham  (1) ; 
but  it  is  obvious  that  in  that  case  the  rule  was  admitted,  though  it 
was  said  that  there  were  pecuh'ar  words  in  that  case,  the  result  of 
which  was  that,  rightly  or  wrongly,  the  Court  was  induced  to  come 
to  a  decision  that  in  that  particular  instance  the  character  of 
younger  child  was  to  be  ascertained  when  the  portions  vested  and 
became  payable.  There  are  no  such  circumstances  here;  and 
the  general  rule,  that  younger  children  are  children  other  than  the 
child  who  has  succeeded  to  the  family  estate,  must  prevail. 

Sib  G.  Mellish,  LJ.  : — 

I  am  of  the  same  opinion.  Does  "  eldest  son"  mean  "  firstborn  son," 
or  that  son  who  will,  under  the  provisions  of  the  settlement,  come 
into  possession  of  the  estate  ?  The  ordinary  rule  shews  that  it  would 
be  the  son  who  came  into  possession  of  the  estate ;  that  was  the  con- 

(1)  1  Buss.  331. 
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L.  JJ.      fitruction  put  in  the  House  of  Lords  on  those  words  in  CoUingwooi 

1871        y.  Stanhope  (1),  and  I  see  no  reason  why  the  same  words,  which  have 

Jsi  Ts       acquired  a  technical  and  artificial  meaning,  should  not  haye  that 

Smutmr   ^^^^^^^^  here,  and  then  there  is  no  difficulty  in  the  construction  of 

—        this  settlement.    [His  Lordship  then  read  the  clause.]    It  appears 

to  me  that  there  is  no  difficulty  in  the  construction ;  no  doubt  the 

Courts  of  Equity  have  given  that  construction  to  these  words^  and 

if  the  case  came  before  a  Court  of  Law  the  same  construction 

would  be  given,  and  the  words  ''  eldest  son  "  and  '*  youngest  son" 

would  receive  that  technical  meaning  which  they  have  acquired. 

The  appeal  must  be  dismissed  with  costs. 

Solicitors :  Messrs.  Gregorijy  BatocUffes,  <t  Rawle  ;  Messrs.  Clarke, 
Woodcock,  &  Ryland. 


L.  JJ.  Ex  parte  MILLS.    In  re  MANNING. 

^^        Bankruptcy-— Injunction^Bankruptcy  Eulei  1870,  Bulea  260, 289— jSanXrup^ 
JuM  SL  ^  one  of  two  Joint  Debtois. 

Two  partnera  accepted  a  bill  of  exchange.  After  this  they  dlBsolTed  part- 
nership ;  and  shortly  afterwards  one  of  them  filed  a  petition  for  liquidation 
by  arrangement.  A  resolution  for  liquidation  was  passed  by  the  crediton, 
and  a  trustee  chosen.  Immediately  after  this  the  holder  of  the  bill  com- 
menced an  action  against  both  acceptors,  and  they  pleaded  a  joint  plea  that 
they  never  accepted  the  bill.  After  notice  of  trial  had  been  given  the  trustee 
applied  for  an  injunction  to  restrain  further  proceedings  against  the  liquidat- 
ing debtor  in  the  action,  and  the  Registrar,  sitting  for  the  Chief  Judge, 
granted  an  injunction  accordingly : — 

Eeld,  on  appeal,  that  rule  289  of  the  Bankruptcy  Rules,  1870^  did  not 
make  it  imperative  on  the  Court  to  grant  an  injunction^  but  left  the  Court  a 
discretion : 

Eeld,  further,  that  though  it  would  have  been  proper  to  restrain  the  Plain- 
tiff from  proceeding  against  the  insolvent  acceptor  if  the  injunction  had  been 
applied  for  at  once,  the  proper  course,  under  the  circumstances  of  the  case, 
was  to  allow  the  action  to  proceed,  and  only  to  restrain  the  Plaintiff  from 
enforcing  his  judgment  against  the  property  or  person  of  the  insolvent 
acceptor. 

X  HIS  was  a  motion  by  way  of  appeal  from  an  order  of  Mr.  B^;is- 
trar  Spring  Bice,  acting  for  the  Cliief  Judge,  which  restrained  the 

(1)  Law  Rep.  4  H.  L.  43. 
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Appellants  from  proceeding  further  against  Manninff  in  an  action       L.  JJ. 
brought  by  them  against  Manning  &  Benson,  and  ordered  the        I87l 
Appellants  to  pay  the  costs  of  the  application.  jSc  parte 

On  the  1st  of  Jane,  1870,  the  Appellant  drew  on  Manning  <t  *^"^ 
Benson,  who  were  carrying  on  business  in  partnership,  a  bill  of  yuosnxaa, 
exchange  for  £90,  payable  six  months  after  date.  This  bill  was 
accepted  by  the  partners.  On  the  5th  of  July  the  partnership  was 
dissolved,  and  the  dissolution  gazetted  on  the  9th.  On  the  22nd 
of  November  Manning  filed  a  petition  for  liquidation  by  arrange- 
ment under  the  Bankruptcy  Ad,  1869,  s.  125.  On  the  12th  of 
December  a  meeting  of  creditors  was  held,  and  resolutions  were 
passed  that  the  debtor's  afiairs  should  be  liquidated  by  arrange- 
ment and  not  in  bankruptcy,  and  that  he  should  be  entitled  to  his 
order  of  discharge  as  soon  as  he  had  paid  lis.  in  the  pound,  and 
that  D.  Boome  should  be  appointed  trustee. 

One  of  the  Appellants,  who  were  partners,  proved  at  this  meet- 
ing for  the  amount  of  the  bill,  and  signed  the  resolutions  in  the 
name  of  his  firm. 

On  the  same  day  the  Appellants  applied  to  Benson  for  payment  of 
the  bill,  and  the  answer  not  being  satisfactory,  they,  on  the  16th  of 
December,  commenced  an  action  under  the  Bills  of  Exchange  Act 
against  Manning  dt  Benson,  who  jointly  put  in  a  plea  that  they  had 
never  accepted  the  bill.  The  Appellants  gave  notice  of  trial,  and 
were  thereupon  served  with  an  interim  order  made  on  the  21st  of 
January,  1871,  by  Mr.  Begistrar  Spring  Bice,  restraining  further 
proceedings  against  Manning  in  the  action  till  the  28th  of  January, 
and  with  a  notice  of  motion  for  a  perpetual  injunction.  On  the  24th 
of  January  the  solicitor  of  the  Appellants  wrote  to  the  solicitor  of 
the  trustee,  stating  that  the  joinder  of  Manning  was  merely  formal, 
and  that  the  action  was  not  prosecuted  with  a  view  to  execution 
against  him.  They  further  undertook  not  to  proceed  against 
Mawning  beyond  using  his  name  in  order  to  make  the  proceedings 
regular,  and  offered  to  consent  to  an  order  to  that  effect  without 
costs.  The  trustee,  however,  determined  to  proceed  with  his 
application  for  an  injunction ;  and  on  the  28th  of  January  the 
order  now  appealed  from  was  made. 

Mr.  Be  Qex,  Q.C.,  and  Mr.  Brough,  for  the  Appellants,  referred 
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I1.JJ.      to  Bulo  260  of  the  Bankruptcy  Bnles,  1870,  and  Ex  j^arte 
1871       laaae  (1). 


Mills.  Mr.  LiHlef  Q.C.,  and  Mr.  Beed,  contra : — 

Mannutg.        ^^^^  260  must  be  read  along  with  rule  289,  whieli  makes  it 

imperative  to  grant  an  injunction.    The  joinder  of  Manning  is 

unnecessary,  for  the  Bankruptey  Ad,  1869,  s.  112,  enables  the 
Plaintiff  to  go  on  against  the  other  partner  alone.  By  sect.  125, 
clause  7,  liquidation  is  equiyalent  to  bankruptcy  for  the  present 
purpose.  Under  the  old  law  if  a  bankrupt  were  joined  for  con- 
formity an  indemnity  had  to  be  given'him  :  Ex  parte  Bead  (2)  ; 
Ex  parte  Stolon  (3).  The  injunction  gives  effect  to  the  intention 
of  the  Legislature  as  indicated  in  sect.  72,  which  is  that  no  pro- 
ceedings except  in  bankruptcy  are  to  be  taken  against  a  debtor 
whose  affairs  are  being  wound  up  in  bankruptcy. 

[The  Lord  Justice  James  : — Suppose  three  trustees  commit  a 
breach  of  trust,  and  one  goes  into  liquidation.  The  case  requires  to 
be  tried  in  Chancery ;  is  the  cestui  que  trust  to  proceed  in  Chancery 
against  the  other  two  only  ?] 

We  submit  that  in  such  a  case,  as  against  the  trustee  in  liquida- 
tion, the  account  must  be  taken  in  bankruptcy. 

Sir  W.  M.  James,  L. J. : — 

I  am  of  opinion  that  an  application  for  an  injunction  is  always 
an  application  to  judicial  discretion.  I  do  not  think  that  rule  289 
is  so  wide  as  to  exclude  this  discretion,  and  I  think  that  rule  260 
applies  in  every  case.  If  the  application  had  been  made  at  once 
it  would,  in  my  judgment,  have  been  right  to  grant  an  injunction 
simpliciter,  for  the  Plaintiff  could,  under  sect  1 12  of  the  Act»  have 
proceeded  with  his  action  against  the  other  Defendant  alone. 
But  when  the  writ  was  served  the  two  debtors  joined  in  applying 
for  leave  to  plead,  and  pleaded  that  they  never  accepted  the  bill ; 
then  after  notice  of  trial  this  application  for  an  injunction  was 
made.  It  appears  to  me  that  this  course  was  adopted  for  the 
purpose  of  delaying  the  proceedings  against  Benson.   I  think  that, 

(1)  Ante,  p.  58.  (2)  1  V.  &  B.  346. 

(3)  1  M.  D.  &  D.  273. 
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in  the  circumstances  of  this  case,  the  order  ought  to  haye  been  to 
the  effect  of  sect.  12  of  the  Act  restraining  the  Plaintiff  from 
taking  any  proceeding  against  the  property  or  person  of  Mannififf, 
but  not  from  proceeding  with  the  action ;  and  the  Begistrar* s  order 
Mrill  be  altered  accordingly. 


LJJ. 

1871 


Expcaie 
Mills. 

In  re 
Manmixo. 


Sib  G.  Mellish,  L.J. : — 

What  we  have  to  do  is^  to  make  the  order  which  the  Begistrar 
ought  to  have  rnade^  though,  owing  to  the  delay  in  the  hearing  of 
this  appeal,  the  Bespondent  has  g£tined  his  object.  The  purpose 
of  the  application  evidently  was  to  prevent  the  action  being  tried 
at  the  next  assizes;  and  I  cannot  agree  that  it  was  imperative  on 
the  Begistrar  to  grant  this  injunction.    Had  the  application  been 

« 

made  at  once,,  there  would  have  been  no  harm  done  by  grcmting 
it ;  but  it  ought  not  to  have  been  granted  at  this  stage,  when  its 
only  effect  is  to  delay  the  remedy  against  Benson, 

Solicitors :  Mr.  E.  Woodard  ;  Messrs.  Bussdl^  Son,  &  Scott 


LAMBE  V.  EAMES. 

WiU — Construction — Absolute  Interest — Family, 

A  testator  gave  his  estate  to  his  widow  ^  to  be  at  her  disposal  in  any  woy 
she  may  think  best,  for  the  benefit  of  herself  and  family."  The  widow  by  her 
will  gave  a  part  of  the  testator's  estate  to  an  illegitimate  son  of  one  of  the 
testator's  sons : — 

Held,  that  the  gift  was  valid. 

Decree  of  Malins,  V.C,  affirmed. 

fJOBN  LAMBE  by  his  will  gave  his  freehold  house  in  Cocksfwr 
Sired,  and  all  his  estate,  to  his  widow, ''  to  be  at  her  disposal  in  any 
way  she  may  think  best  for  the  benefit  of  herself  and  family.*' 
The  testator  died  in  1851,  leaving  the  widow  and  children.  One  of 
his  sons  had  an  illegitimate  son,  Henry  Larnbe,  bom  in  the  lifetime 
of  the  testator,  but  after  the  date  of  his  will. 

The  widow  died  in  1865,  having  by  her  will  devised  the  free- 
hold house  in  Cocl'spur  Street  to  trustees  upon  trust  for  one  of  her 


L.  JJ. 
1871 

March  9. 10, 
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L.  JJ.      daughters,  Elizabeth  Eames,  but  charged  with  an  annuity  for  Henry 
1871       Lamhe. 

lIubb  Henry  Lambe  filed  the  bill  in  this  suit  to  obtain  payment  of  the 

Eamuw      annuity,  which  was  disputed  by  Elizabeth  Eames  on  the  ground 

that  the  widow  had  only  a  power  of  disposition  amongst  the 

family,  and  that  Henry  Lambe  being  illegitimate  could  not  take 
under  that  power. 

The  Yice-Chancellor  Maline  decided  that  the  deyise  to  the  widow 
was  absolute,  and  that  she  had  therefore  power  to  deyise  to  the 
Plaintiff,  as  reported  (1). 
The  Defendant  Mizabdh  Eames  appealed. 

« 

Mr.  Brietotoe^  Q.C.,  and  Mr.  W*  Barber ^  for  the  Appellant : — 

This  case  is  covered  by  authority,  which  decides  that  such  a 
gift  constitutes  a  trust  for  the  benefit  of  the  children :  Woods  y. 
Woods  (2) ;  Raihee  v.  Ward  (3)  ;  OrocheU  y.  Crockett  (4) ;  Sdv^ 
bury  y.  Denton  {5);  Scott  y.  Key{Q)\  Godfrey  y.  Godfrey  (7); 
Lucas  y.  Goldsmid  (8).  The  widow  was  probably  entitled  to  the 
income  if  she  maintained  the  family,  and  was  to  haye  a  large  dis- 
cretion as  to  the  mode  of  investment  and  of  dealing  with  the 
property,  but  that  is  alL  If  she  had  a  power  to  appoint  by  will, 
it  could  only  be  amongst  the  family,  and  that  will  not  include  the 
Plaintiff:  Beeves  y.  Baker (9) ;  Brook  y.  Brook  (10).  It  might  be 
difficult  to  say,  during  her  life,  what  was  the  exact  nature  of  the 
trust,  as  it  was  in  Crockett  y.  Crockett ;  but  now  that  she  is  dead 
it  is  clear  that  all  which  remains  must  go  amongst  the  testator's 
family :  In  re  Parkinson^ s  Trust  (11). 

Mr.  Heathy  for  another  Defendant. 

Mr.  Cotton^  Q.C.,  and  Mr.  Warner^  for  the  Plaintiff. 

Mr.  BristowCy  in  reply. 

(1)  Law  Rep.  10  Eq.  267.  (6)  35  Bear.  291. 

(2)  1  My.  &  Cr.  401.  (7)  2  N.  R.  16 ;  11  W.  R.  554, 

(3)  1  Hare,  445.  (8)  29  Beav.  667. 

(4)  Ibid.  451 ;  2  TL  553.  (9)  18  Ibid.  372. 

(5)  3  K.  &  J,  529.  (10)  3  Sm.  &  Giff.  280. 

(11)  1  Sim.  (N.S.)  242. 


I 
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Sir  W.  M.  James,  L.J. : —  L.  jj. 

In  this  case  my  opinion   is  that  the  decision  of    the  Vice-        ^^^ 
Chancellor  is  perfectly  right.    If  this  will  had  to  be  construed       Lambs 
irrespective  of   any  anthority,  the  constmction  would,   in  my      eamss. 
opinion,  not  be  open  to  any  reasonable  doubt. 

It  is  the  wQl  of  a  man  who  was  in  business  as  a  shopkeeper, 
and  was,  when  he  made  his  will,  in  the  prime  of  life,  with  a  wife 
and  young  children,  and  it  is  to  this  effect : — [His  Lordship  then 
read  the  will.]  Now  the  question  is,  whether  those  words  create 
any  trust  affecting  the  property ;  and  in  hearing  case  after  case 
cited,  I  could  not  help  feeling  that  the  officious  kindness  of  the 
Court  of  Chancery  in  interposing  trusts  whei-e  in  many  cases  the 
father  of  the  family  never  meant  to  create  trusts,  must  have  been 
a  very  cruel  kindness  indeed.  I  am  satisfied  that  the  testator  in 
this  case  would  have  been  shocked  to  think  that  any  person 
calling  himself  a  next  friend  could  file  a  bill  in  this  Court,  and, 
under  pretence  of  benefiting  the  children,  have  taken  the  adminis- 
tration of  the  estate  from  tne  wife.  I  am  satisfied  that  no  such 
trust  was  intended,  and  that  it  would  be  a  violation  of  the  clearest 
and  plainest  wishes  of  the  testator  if  we  decided  otherwise. 

The  testator  intended  his  wife  to  remain  head  of  the  family, 
and  to  do  what  was  best  for  the  family.  If  he  had  said,  *^  I  give 
the  residue  of  my  property  to  my  three  sons,  each  to  take  his 
share,  to  be  at  his  disposition  as  he  should  think  best,  for  the 
benefit  of  him  and  his  family  " — ^in  such  a  case  it  would  be  clear 
•that  the  testator  did  not  mean  to  tie  the  property  up,  but  to  give 
a  share  to  each  sou,  believing  that  he  would  do  the  best  for  his 
family. 

But  it  is  said  that  we  are  bound  by  autliority.  The  cases  cited 
may,  however,  be  distinguished.  In  this  will  there  is,  in  the  first 
place,  an  absolute  gift,  and  we  have  to  be  satisfied  that  this  gift 
is  afterwards  cut  down.  It  was  also  argued  that  in  some  cases, 
as  in  Croeheti  v.  CroekeU  (1),  the  Court  has  decided  there  was  some 
interest  in  the  children,  but  did  not  declare  what  it  was,  leaving 
the  matter  to  be  dealt  with  after  the  death  of  the  tenant  for 

life. 

It  is  possible  that  in  this  case  there  may  be  some  obligation  on 

(I)  2  Ph.  553. 
VouVL  3  ^  1 
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L.  J J.       the  widow  to  do  something  for  the  benefit  of  the  children ;  but 

1871        assuming  that  there  is  such  an  obligation,  it  cannot  be  extended 

Laubb      ^  mean  a  trust  for  the  widow  for  her  life,  and  after  her  death  for 

^  ^'         the  children,  in  such  shares  as  she  may  think  fit  to  direct.    That 

would  be  to  enlarge  the  will  in  a  way  for  which  there  is  no 

foundation ;  but  unless  the  will  has  that  meaning,  what  trust  is 
there  ?  I  cannot  agree  that  she  is  to  take  what  she  likes,  and 
that  what  she  has  not  spent  is  to  go  at  her  death  for  the  benefit 
of  her  children.  In  Crockett  t.  Crockett  (1),  it  was  only  decided 
that  the  children  had  some  interest,  and  if  the  widow  fairly 
satisfied  that  obligation,  and  gave  them  some  interest^  nothing 
more  could  be  required. 

Then  this  case  was  said  to  be  like  Oodfrey  v.  Godfrey  (2).  But 
there  the  Y ice-Chancellor  decided  that  there  was  an  interest,  though 
he  did  not  define  what  that  interest  was : — [His  Lordship  then  read 
and  commented  on  the  judgment  in  Godfrey  y.  Oodfrey^  and  said 
that  the  ratio  decidendi  in  that  case  was  that  there  was  a  trust] 
Bat  it  is  impossible  in  this  case  to  say  that  there  was  a  trust.  The 
testator  clearly  intended  her  to  deal  with  the  property  as  she 
pleased,  and  contemplated  that  she  might  risk  it  in  his  trade. 

The  other  cases  cited  are  merely  illustrations  of  the  same  kind, 
and  do  not  enable  the  Court  to  escape  from  the  difficulty  of  haying 
to  decide  upon  the  meaning  of  the  word  '^  family."  It  seems  to 
me  impossible  to  put  any  restriction  upon  the  meaning  of  that 
word,  or  to  exclude  any  person  who,  in  ordinary  parlance,  would 
be  considered  within  the  meaning.  The  word  might  include  sons- 
in-law,  or  daughters-in-law,  and  many  others.  It  is  equally  un- 
certain what  the  property  is,  because  if  she  could  spend  any 
part  for  her  own  private  purposes,  then  there  might  be  nothing 
left  for  the  trust. 

It  is  impossible  to  execute  such  a  trust  in  this  Court,  and  if  the 
case  stood  alone  I  should  say  that  no  sufficient  trust  was  declared 
by  the  wilL  But  if  there  be  any  such  obligation,  I  think  it  has 
been  fairly  discharged  by  the  way  in  which  she  has  made  her  will 
-^—giving  part  for  the  benefit  of  one  member  of  the  family,  and  part 
to  a  natural  son,  whom  she  might  reasonably  think  it  her  duty  to 
benefit 

(1)  2  Ph.  553.  (2)  2  N.  K.  16 ;  11  W.  R  554. 
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It  appears  to  me,  that  the  decision  of  the  Yice-Chancellor  is       L.  jj. 
rights  and  that  the  appeal  must  be  dismissed.  1871 


Laubb 

Sib  G.  Mellish,  L.J. : —  _  «• 

I  am  of  the  same  opinion.  In  order  to  reverse  this  decision  vre 
must  think  that  the  testatrix  has  exceeded  the  authority  which  was 
given  to  her. 

Now  I  conceive  that  the  proper  course  is  to  find  out  what  this 
will  meanSy  and  not  to  give  the  construction  which  we  desire,  but 
to  ascertain  what  the  testator  desired.  We  may  take  into  considera- 
tion his  position  when  he  made  this  will.  He  was  in  business  as  a 
shopkeeper,  and  had  a  wife  and  young  children:- [His  Lordship 
then  read  and  commented  on  the  terms  of  the  will,  and  said  that 
if  the  matter  was  unfettered  by  decision  he  should  be  inclined  to 
hold  it  an  absolute  gift  to  the  wife,  with  merely  an  expression  of 
the  testator's  motiyes  in  doing  so.]  But  suppose  that  these  words 
do  give  the  family  some  interest — what  is  that  interest  ?  It  is 
impossible  to  hold  in  this  case,  as  Lord  CkMenham  seems  to  have 
thought  in  Crochett  v.  Crockett  (1),  that  the  wife  was  tenant  for  life 
and  the  children  entitled  in  remainder.  It  is  quite  inconsistent 
with  a  life  estate  that  she  should  be  able  to  dispose  of  the  corpus. 
At  all  events,  she  was  to  determine  the  interest  which  each  child 
was  to  take,  and  also  her  own,  and  I  do  not  understand  how  a 
Court  of  Equity  can  execute  a  trust  where  the  testator  says  that 
he  has  such  confidence  in  his  widow  that  he  wishes  her,  and  not 
the  Court  of  Chancery,  to  say  what  share  she  shall  have  and  what 
share  the  children  shall  have. 

I  do  not  see  why  the  wishes  of  the  testator  are  not  be  followed. 
The  Court  might  say  that  if  she  was  giving  the  whole  away  she 
was  not  honestly  executing  the  wishes  of  the  testator ;  but  even 
then  I  should  have  thought  the  words  in  this  will  too  vague.  I 
cannot,  however,  say  that  this  lady  has  gone  beyond  what  she  was 
entitled  to  do,  or  has  left  more  than  she  had  a  right  to  leave. 
Looking  at  the  very  general  terms  of  the  will,  it  is  difficult  to  say 
that  she  was  not  right  in  providing  for  this  illegitimate  child. 
[His  Lordship  then  read  and  commented  on  the  judgments  in 
Woods  y.  Woods  (2),  and  Crockett  v.  Crockett,  and  said  that  if, 
(1)  2  Ph.  653.  (2)  1  My.  &  Cr.  401. 
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L.  JJ.      as  in  CrodkeU  v.  Crockett  (1),  it  was  so  very  difficult  to  decide  what 

1S71        interests  the  widow  and  children  took,  that  shewed  that  the  testa- 

l^^^      tor  did  not  intend  any  decision  to  be  made.]    Here  the  words 

Kami?       cannot  be  confined  to  management,  for  the  wife  had  power  to  sell 

—       the  corpus  and  spend  it — she  might  spend  it  for  the  benefit  of  the 

children,  but  stiU  she  could  spend  it. 

There  is  nothing  here  to  shew  that  the  widow  has  exceeded  her 
power,  and  the  appeal  most  be  dismissed  with  costs. 

Solicitors :  Mr.  Dubois  ;  Messrs.  Boffers,  JuJl,  &  Bogers. 
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1871 

Bankruptcy  Act,  1869,  s.  7 — Debtor  Summons — Staying  Proceedings, 

In  January,  1870,  K,  commenced  an  action  against  E.  for  alleged  breach 
of  contract  as  to  a  piece  of  ground  agreed  to  be  demised  by  E^  to  JT.  In 
July  E,  commenced  ejectment  against  JT.,  and  in  December  obtained  judg- 
ment, with  costs  exceeding  £50.  E,  then,  in  February,  1871,  took  out  a 
debtor  summons  against  JT.  for  these  costs.  K,  applied  to  stay  proceedings, 
alleging  that  he  should  recover  a  larger  sum  in  the  action,  and  that  he 
believed  the  debtor  summons  was  taken  out  to  prevent  his  proceeding  with 
the  action ;  and  the  Registrar  made  an  order  staying  proceedings : — 

Iltld,  on  appeal,  that  the  application  ought  to  have  been  refused,  for  that 
the  circumstances  alleged  did  not^  under  the  Bankruptcy  Act,  1869,  s.  7, 
support  the  application. 

X  HIS  was  an  appeal  by  a  creditor  from  an  order  of  Mr.  Registrar 
Brouffham,  staying  proceedings  on  a  debtor  summons. 

On  the  30th  of  April,  I8689  Kain,  who  was  a  builder,  entered 
into  an  agreement  with  EUts,  by  which  Kain  was  to  build  four 
houses  on  a  piece  of  land  belonging  to  EUis,  Ellis  was  to  make  him 
advances  once  a  month  to  the  amount  of  70  per  cent,  on  the  cost  of 
the  work  done,  and  on  completion  Ellis  was  to  grant  leases  to  Kain, 
Kain  giving  him  mortgages  for  the  amount  of  the  advances.  The 
work  proceeded,  and  Ellis  made  advances  to  the  amount  of  £750 ; 
his  surveyor  then  refused  to  give  Kain  any  certificate  for  more, 
alleging  ihaiKain  had  not  done  enough  to  entitle  him  to  anything 
further.    Kain  then  abandoned  the  work,  and  on  the  24th  of 

(1)  2  Ph.  553. 
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January^  1870,  commenced  an  action  against  EBis  for  breach  of       L.  JJ. 
the  agreement  and  for  work  done.    Eain  not  expediting  the  pro-        i87l 
ceedings  in  this  action,  Ellis,  on  the  28th  of  July,  1870,  com-     ex  parte 
menced  ejectment  against  him,  and  on  the  17th  of  December,  1870,       ^"•"• 
recovered  judgment  with  costs,  which  were  taxed  at  £59  168.  8d.       kaik. 
On  the  Ist  of  February,  1871,  EUis  took  out  a  debtor  summons 
for  this  amount.   Eain  then  made  an  application  under  the  Bank- 
ruptcy Ad,  1869,  s.  7,  to  discharge  this  summons  on  an  affidavit 
stating  that  the  work  done  by  him  on  Ellis's  land  had  been  valued 
by  two  surveyors  at  £3280,  on  account  of  which  he  had  only 
received  £750 :  that  Ellis  was  indebted  to  him  in  a  much  larger 
sum  than  the  claim  under  the  debtor  summons;   and  that  the 
bankruptcy  proceedings  were,  as  he  believed,  oppressively  taken 
in  order  to  prevent  his  proceeding  with  the  action  against  Ellis, 

Mr.  Begistrar  Brougham,  on  the  14th  of  March,  1871,  made 
an  order  '*  that  all  proceedings  under  the  above-mentioned  summons 
be  stayed  until  after  the  Court  in  which  the  proceedings  for  the 
recovery  of  the  debt  alleged  to  be  due  from  the  said  creditor  to 
the  said  debtor  are  pending  shall  have  come  to  a  decision  thereon ; 
and  in  case  the  debtor  fails  to  use  all  diligence  in  the  prosecution 
of  his  action  against  the  said  creditor,  then  the  said  creditor  is  to  be 
at  liberty  to  apply  to  this  Court  to  proceed  with  the  proceedings 
under  the  above-mentioned  summons." 

Mr.  Beed,  for  the  appeal  motion : — 

Eains  application  to  discharge  the  summons  was  under  sect.  7, 
par.  2,  of  the  Bankruptcy  Act,  1869.  Such  an  application  can  only 
be  made  on  one  of  two  grounds — that  there  is  no  debt  due,  or 
no  debt  to  a  sufficient  amount.  The  debtor  here  alleges  neither 
one  nor  the  other,  but  says  he  has  brought  an  action,  and  seeks 
to  set  off  the  damages  which  he  may  recover  in  it.  If  the  pro- 
ceedings had  been  stayed  only  on  payment  of  the  £59  I65.  8(2. 
into  Court,  the  creditor  would  not  have  objected  to  the  order. 

Mr.  Bradford^  ih  support  of  the  order:— 

The  Court  has  a  general  jurisdiction  to  suspend  the  proceedings 
before  itself,  and  it  will  do  so  where  justice  requires.  The  Begistrar 
thought  it  was  not  reasonable  that  the  Respondent  should  be  called 


604  OHANGEBY  APPEALa  [L.  B* 

L.  J  J       upon  snmmarily  to  pay  this  money  when  there  was  a  croBS  demand 
1871        of  far  larger  amonnt,  upon  which  no  decision  had  been  come  to. 


Ex  parte 

E^^      Sir  W-  M.  James,  L J.  :— 

In  re 

Kain.  I  do  not  mean  to  lay  down  any  such  rule  as  that  it  is  impos- 

sible  to  suspend  proceedings  on  a  debtor  summons ;  but  the  doing 
so  is  a  very  different  thing  from  refusing  an  adjudication  of  bank* 
ruptcy,  which  may  be  refused  on  various  grounds.  The  Act  says 
that  a  creditor  to  whom  a  certain  amount  is  due  may  take  out 
a  debtor  summons,  and  if  the  debtor  does  not  do  certain  things 
he  is  to  be  deemed  to  have  committed  an  act  of  bankruptcy.  The 
debtor  has  a  right  to  apply  to  the  Court  on  certain  grounds  men* 
tioned  in  the  Act,  and  on  those  only,  to  dismiss  the  summons ; 
or  he  may  give  security,  and  ask  to  have  the  proceedings  stayed 
pending  the  trial  of  the  question  relating  to  the  debt.  The  present 
debtor's  application  to  dismiss  the  summons  purported  to  be  made 
under  that  section,  but  it  was  made  without  the  materials  to  support 
it.  The  Eegistrar  seems  to  have  proceeded  under  the  general  juris- 
diction of  the  Court  to  restrain  its  proceedings  from  being  used 
for  an  improper  purpose,  and  to  have  gone  on  the  ground  that 
the  proceedings  in  the  present  case  were  taken  for  the  purpose 
of  defeating  an  action  by  the  debtor  against  the  creditor.  But 
that  question  will  more  properly  be  considered  when  adjudication 
is  applied  for,  and  I  think  that  the  Begistrar  ought  not  to  have 
interfered  till  then. 

Sir  G.  Mellish,  L.  J. : — 

I  am  of  the  same  opinion.  The  application  by  the  debtor  was 
made  on  grounds  which,  in  my  opinion,  do  not  support  it.  I  see 
no  reason  why  the  costs  of  the  ejectment  should  not  be  recovered, 
nor  why  the  creditor's  remedies  should  be  suspended  to  await  the 
result  of  an  action  against  him  by  the  debtor,  which  has  been 
pending  for  many  months,  and  which  the  debtor  has  taken  no 
pains  to  bring  to  triaL  The  application  ought,  in  my  opinion, 
to  have  been  dismissed. 

Solicitors  for  the  Plaintiff:  Messrs.  O.  &  W.  Welb. 
Solicitor  for  the  Bespondent :  Mr.  H.  L  Cchum. 
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Ex  parte  DUIGNAN.  L.  c. 

In  re  BISSELL.  '"^  ^  •''^• 

1871 
Bankruptcy  Act,  1869,  m.  6, 125 — Ltquidatian — Act  of  Bankruptcy — Filing       j  u  ^ 

Petition  for  Liquidation — Vesting  in  Trustee,  _^ 

The  filing  of  a  Petition  for  liquidation  by  arrangement  in  the  form  pre- 
scribed by  the  Bankruptcy  Kules,  1870,  is  an  act  of  bcmkruptcy,  and  the  vesting 
of  the  debtoi's  goods  in  the  trustee  relates  back  to  the  filii^  of  the  Petition ;  so 
that  an  execution  creditor,  with  notice  of  the  Petition,  cannot  seize  the  goods 
of  the  debtor,  and  hold  them  as  against  a  subsequently  appointed  trustee. 

Order  of  Bacon,  C.  J.,  affirmed. 

JK  this  case  a  debtor  had,  on  the  4th  of  November,  1870^  under 
the  Bankruptcy  Act,  1869,  filed  in  the  form  prescribed  bjBoIe  252 
of  the  Bankruptcy  Bules,  1870  (1),  a  Petition  for  liquidation  by 
arrangement.  Before  a  trustee  under  the  liquidation  was  ap- 
pointed, some  of  the  debtor's  goods  were  seized  by  the  sheriff  for 
creditors  who  had  notice  of  the  Petition,  and  were  sold  by  the 
sheriff  to  the  creditors. 

The  Judge  of  the  County  Court  ordered  the  creditors  to  deliver 
the  goods  to  the  trustee,  and  this  order  was  affirmed  by  Chief  Judge 
JBacon,  as  reported  (2),  where  the  facts  are  fully  stated. 

The  creditors  appealed.  On  the  appeal  the  facts  were  admitted, 
and  the  only  question  argued  was,  whether  the  property  of  the 
debtor  vested  in  the  tnistee  on  his  appointment,  or  by  relation  back 
on  the  filing  of  the  Petition. 

Mr.  Be  Oex,  Q.C.»  and  Mr.  Everitt,  for  the  Appellants : — 

We  contend  that  the  property  does  not  pass  out  of  the  bankrupt 
until  the  appointment  of  a  trustee ;  and  we  deny  that  filing  the 
petition  is  an  act  of  bankruptcy.  Sect  125  of  the  Bankruptcy 
Act,  1869  (32  &  33  Vict  c.  71)  clearly  contemplates  two  periods, 

(1)  By  the  Bankruptcy  Rules,  1870,  nexed,  according  to  the  forms  given  in 

^aa  to  liquidation  by  arrangement  nnder  the  schedule."    And  Form  106  of  the 

aections  125  and  126  of  the  Bank*  schedule  is  that  of  a  Petition  by  a 

ruptey  Ad,  1869,  Rule  252  provides  debtor,  one  of  the  allegations  in  which 

that:   "Proceedings  under  these  sec-  is,  "That  your  Petitioner  alleges  that 

tions  shall  be  instituted  by  the  debtor  Be  is  unable  to  pay  his  debts.** 

by  petition  and  affidavit  thereto  an-  (2)  Law  Rep.  11  Eq.  604. 
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and  only  two,  in  the  liquidation — the  commencement  when  the 
trustee  is  appointed,  and  the  close.  The  4th  and  7th  sub-sections 
are  clear.  The  Act  is  very  definite  in  fixing  the  commencement 
of  the  bankruptcy,  and  the  commencement  of  the  liquidation  is 
equally  definite.  It  may  be  inconvem'ent,  but  the  Court  cannot  con- 
trol the  Act.  Nor  is  there  any  barm,  for,  under  sect.  13,  a  receiver 
can  be  immediately  appointed,  and  the  debtor  will  be  restrained 
from  parting  with  his  property.  The  relation  back  is  only  under 
sect.  11,  and  will  not  be  extended  by  the  Court.  This  is  now  the 
only  Act,  and  the  notions  derived  from  the  former  Acts  must  not 
be  applied  to  wrest  the  plain  meaning  of  this  Act.  If  there  is  no 
relation  back,  it  will  be  dealt  with  as  under  the  old  law :  Newn- 
ham  T.  Stevenson  (1) ;  Monk  v.  Sharp  (2).  Nor  is  the  filing  of  the 
Petition  an  act  of  bankruptcy.  A  liquidation  is  different  from  a 
bankruptcy,  and  has  a  different  proceeding  and  a  different  result. 

Mr.  Little,  Q.C.,  and  Mr.  Beed,  for  the  trustee,  were  not  called 
upon. 


Lord  Hatherley,  L.C. : — 

We  are  all  of  opinion  that  the  construction  put  upon  this  Act  by 
the  learned  Judge  is  correct.  In  fact,  any  other  construction 
would  frustrate  the  provisions  of  the  Act  which  relate  to  liquidation 
by  arrangement. 

The  construction  contended  for  by  the  Appellants  would  pre- 
vent sect.  13  of  the  Act  from  having  any  operation ;  for  no  creditor 
would  take  the  trouble  to  avail  himself  of  it. 

Moreover,  one  of  the  acts  of  bankruptcy  specified  in  sect.  6  is  a 
declaration  filed  by  the  debtor  in  the  prescribed  manner,  admitting 
his  inability  to  pay  his  debts.  And  by  sect.  11  the  bankruptcy  is 
made  to  relate  back  and  commence  at  the  time  of  the  act  of 
bankruptcy  being  completed.  Then  sect.  125  shews  who  it  is  who 
may  take  advantage  of  liquidation  by  arrangement,  and  it  is  a 
person  who  is  unable  to  pay  his  debts ;  and  the  78th  section  pro- 
vides that  the  Bules  made  by  the  Lord  Chancellor  in  the  manner 
therein  mentioned  shall  have  the  same  force  as  if  they  were 
enacted  in  the  body  of  the  Act.    Now,  Eules  have  been  made,  and 

.   (1)  10  C.  B.  713.  (2)  2  H.  &  N,  540. 
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the  252nd  prescribes  the  form  in  which  the  debtor  is  to  proceed  in 
liquidation,  and  the  schedule  to  the  Bules  gives  the  form  of  the 
Petition  he  is  to  present^  in  which  he  must  allege  that  he  is  unable 
to  pay  his  debts.  There  is  no  reason  why  the  Court  should  not 
impose  such  a  condition;  it  is  only  following  the  provisions  of 
sect.  125 ;  and,  moreover,  by  sub-sect  12,  if  there  are  difficulties  in 
liquidation  by  arrangement,  the'  Court  may  adjudge  the  debtor  a 
bankrupt.  He  must,  therefore,  have  conunitted  an  act  of  bank- 
ruptcy, or  else  that  section  would  be  nugatory.  « 

Any  other  construction  would  prevent  all  liquidations  by  ar- 
rangement, for  the  creditors  would  never  meet  as  was  intended. 
Until  a  trustee  had  been  appointed  the  debtor  would  be  able  to 
dispose  of  his  property  as  he  thought  fit ;  and  the  property  might 
be  seized  by  any  creditor,  as  the  filing  of  the  Petition  would  be  a 
signal  to  every  one. 

The  declaration  of  insolvency  being  the  only  ground  on  which 
the  Court  could  proceed,  it  would  be  reasonable  that  it  should  be 
placed  on  record.  The  effect  of  the  decision  in  Monk  v.  Sharp  (1) 
is,  that  there  was  not  in  that  case  a  clear  act  of  bankruptcy,  and 
the  statutory  jurisdiction  had  not  arisen. 

It  was  argued  that  presenting  this  Petition  was  not  available  for 
an  adjudication  in  bankruptcy ;  but  it  can  be  used  for  that  pur- 
pose ;  and  if  the  creditors  had  not  availed  themselves  of  it  in  the 
first  instance,  still,  if  wanted,  it  will  be  available,  and  is  now 
available. 

There  was  only  one  real  difficulty  suggested,  which  was  with 
respect  to  the  commencement  of  the  liquidation  under  sub-sect.  4 
of  sect.  125,  enacting  that  **  the  liquidation  by  arrangement  shall 
be  deemed  to  have  commenced  as  from  the  date  of  the  appointment 
of  the  trustee ;''  and  it  was  argued  that  this  must  govern  sect.  11, 
because  sect.  15  says  that  the  property  divisible  amongst  the 
creditors  shall  compilse ''  all  such  property  as  may  belong  to  or  be 
vested  in  the  bankrupt  at  the  commencement  of  the  bankruptcy." 

Upon  this  it  was  said  that  we  are  to  read  **  commencement  of 
the  liquidation  "  as  meaning  *'  commencement  of  the  bankruptcy," 
so  that  the  trustee  only  took  the  property  of  the  bankrupt  at  the 
time  when  the  trustee  was  appointed. 

(1)  2  H.  &  N.  640. 
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But  this  would  be  straining  the  words  of  the  Act  against  the 
spirit  in  every  direction.  Sub-sects.  5  and  7  of  sect,  125  provide 
that  the  property  of  the  debtor  shall  be  vested  in  the  trustee,  and 
distributed  as  in  bankruptcy ;  but  on  that  construction  this  clause 
would  be  nugatory  as  applied  to  the  interval  between  the  act  of 
bankruptcy  and  the  appointment  of  the  trustee,  and  so  would 
sect.  13,  which  provides  for  the  protection  of  the  property.  And 
what  creditor  would  allow  the  liquidation  to  go  on  when  the  filing 
of  the  Petition  would  be  a  signal  to  every  creditor  to  rush  in  and 
lay  hold  of  anything  he  could  seize,  when  there  would  be  no  means 
of  having  it  iairly  distributed  among  the  creditors  ? 

The  whole  object  of  the  Act  is,  that  the  debtor's  property  shall 
be  &irly  distributed  among  his  creditors.  If  the  debtor  and  his 
creditors  prefer  to  make  a  private  arrangement,  they  are  enabled 
to  have  the  property  applied  in  the  course  of  a  liquidation,  and 
are  not  to  be  driven  into  bankruptcy. 

I  think  that  the  learned  Judge  has  come  to  a  reasonable  con- 
clusion, that  the  presentation  of  the  Petition  is  an  act  of  bank- 
ruptcy, and  that  everything  which  a  trustee  in  bankruptcy  would 
take  would  vest  in  the  trustee  under  the  liquidation ;  and  being 
so  vested,  it  is  not  competent  to  those  creditors  who  have  before 
the  sale  received  notice  of  the  Petition,  to  assert  their  rights  to  the 
injury  of  the  other  creditors. 


Sir  W.  M.  James,  L.J. : — 

I  am  of  the  same  opinion.  One  of  the  acts  of  bankruptcy  is 
"  filing  in  a  prescribed  form  a  declaration  of  insolvency,"  and  the 
form  prescribed  for  a  petition  in  liquidation  includes  such  a  declara- 
tion. I  can  conceive  no  object  for  which  that  clause  could  be 
required  in  the  Petition,  except  that  it  should  amount  to  the 
statutory  declaration  of  insolvency.  It  is  clear,  therefore,  that 
there  was  an  act  of  bankruptcy,  and  if  that  act  of  bankruptcy 
had  been  followed  by  adjudication,  which  may  still  be  done,  then 
all  this  property  would  have  gone  for  division  among  the  creditors, 
being  part  of  the  debtor's  property  at  the  time.  That  would  have 
been  the  result  in  bankruptcy.  There  was  no  bankruptcy  here, 
but  it  seems  to  me  clear  that  the  liquidation  by  arrangement  is 
only  different  in  the  machinery  by  which  the  same  object  is  to  be 
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obtained;   and  the  creditors  are  not  to  be  in  a  worse  position        L. 0. 
because  they  prefer  dealing  with  the  property  themselves  instead 


BlSSEUi. 


•of  dealing  with  it  under  the  Court  of  Bankruptcy.    The  intention 

of  the  Act  is,  that  the  same  property  shall  be  given  to  the  creditors     dcign^^ 

in  each  case.  in  re 

It  was  an  act  of  bankruptcy,  and  took  the  property  at  that  time 
cfrom  the  debtor  for  distribution  among  his  creditors  in  whatever 
way  they  might  choose  to  distribute  it. 

Sib  Q.  Mellish,  L  J. : — 

I  am  of  the  same  opinion.  Under  sect.  125,  sub-sect  1,  the 
-creditors  have  the  option  of  making  the  debtor  a  bankrupt  or  of 
having  a  liquidation  by  arrangement,  and  th^  words  imply  that 
if  they  do  not  come  to  a  special  resolution  there  is  to  be  a  bank- 
TQptcy.  But  they  cannot  make  the  debtor  a  bankrupt,  unless  there 
has  been  an  act  of  bankruptcy ;  otherwise  the  only  choice  they 
would  have  would  be  to  liquidate  his  affairs  by  arrangement  or  to 
-let  him  go  on  as  he  did  before.  The  Bule  is  framed  so  as' to  carry 
-the  Act  into  effect,  making  the  Petition  in  a  form  which  necessarily 
involves  an  act  of  bankruptcy.  It  also  appears  clear  that  sub-sect  5 
means  that  the  property  which  vests  in  the  trustee  shall  be  the 
-same  as  would  vest  in  bankruptcy  if  the  creditors  chose  to  make 
the  debtor  bankrupt,  which  would  include  all  the  debtor  s  property, 
unless  some  creditor  had  seized  it  without  notice. 

No  doubt  the  words  of  sub-sect.  4  do  create  some  difficulty,  but 
they  cannot  control  the  other  parts  of  the  Act,  which  clearly  made 
the  property  vest  in  the  trustee  as  in  bankruptcy. 

Petition  of  appeal  dismissed  with  costs. 

Solicitor  for  the  Appellants :  Mr.  C.  Q.  Bushworth,  agent  for 
Jilessi's.  Duignan  &  Co,j  Birmingham. 

Solicitor  for  the  Bespondent:  Mr.  J,  M,  Green,  agent  for 
Mr.  J.  BowlandSf  Birmingham. 
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L.  J  J.  JESTON  V.  KEY. 

J^J  Marriage  Artidet — Marriage  Contract — Default  ly  one  Party — Condition 

May  22.  precedent. 

By  articles  made  preTionsly  to  a  marriage,  the  wife's  father  covenanted  to- 
make  certain  payments  during  his  life,  and  to  settle  three-tenths  of  his  real 
and  personal  estate  at  his  death  upon  the  hushand  and  wife  daring  their  re- 
spective livea^  and  after  their  death  on  their  iasne ;  and  the  hushand  covenanted 
to  insure  his  life  and  to  settle  the  policy,  and  also  other  property,  in  like 
manner.  In  default  of  iaroc,  the  property  settled  by  the  hushand  was  to 
revert  to  him.  The  marriage  took  place,  and  the  wife  died  without  issue, 
and  afterwards  the  father  died.  The  hushand  did  not  insure  his  life  or  settle 
his  property  as  agreed,  and  refused  to  execute  the  settlement  which  had  been 
drawn  in  pursuance  of  the  articles. 

A  suit  having  been  instituted  for  the  administration  of  the  fathei's  estate, 
the  husband  claimed  to  prove  for  the  value  of  his  life  interest  in  three-tenths^ 
of  the  father's  real  and  personal  estate : — 

Hdd  (aflBrming  the  decision  of  the  Master  of  the  Bolls),  that  it  was  no 
answer  to  the  husband's  claim  that  he  had  refused  to  perfonn  his  part  of  the 
agreement,  inasmuch  as  the  contract  between  the  parties  had  been  partly  per- 
formed by  the  marriage,  and  the  performance  by  the  husband  was  not  a  con* 
dition  precedent  to  the  performance  by  the  father.  The  claim  was  therefore 
allowed. 

1  HIS  was  an  appeal  from  a  decision  of  the  Master  of  the  Bolls^ 
made  in  a  suit  for  the  administration  of  the  estate  of  /.  W.  Jetton. 
By  articles  under  seal,  made  in  contemplation  of  the  marriage 
of  W.  0.  StaUm  and  his  wife,  dated  the  11th  of  July,  1860,  which 
recited  that  it  had  been  agreed  that  the  testator,  who  was  the 
father  of  the  intended  wife,  should  pay  to  the  intended  husband 
£600  on  the  day  of  marriage,  and  should  make  the  wife  an  allow- 
ance of  £50  a  year  for  three  years  to  come,  and  should  settle 
three-tenths  of  the  real  and  personal  estate  of  which  he  might  die 
possessed,  and  that  the  husband  should  settle  the  sum  of  £2000 
out  of  some  property  to  which  he  was  entitled  under  his  father's 
will  in  reversion  expectant  on  the  death  of  his  mother,  and  should 
insure  his  life  against  the  life  of  his  mother  and  that  of  the  tes* 
tator  in  the  sum  of  £1000,  and  should  also  settle  whatever,  at  the 
time  of  his  death,  or  ceasing  to  carry  on  his  business  of  a  solicitor,, 
might  be  due  from  his  present  or  any  future  business ;  it  was  wit* 
nessed  that,  in  contemplation  of  the  intended  marriage,  and  for 
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making  some  proyision  for  the  husband  and  wife  during  their  re-       L.  JJ. 
spective  lives,  and  for  their  issue,  if  any,  it  was  agreed  between  the       1871 
parties  thereto  that  the  testator  should  pay  the  sum  of  £600,  and      Jeston 
make  the  allowance  of  £50  thereinbefore  mentioned,  and  that       ^^ 
each  of  the  parties  thereto  should,  within  three  months  after  the       * — 
marriage,  do  all  things  necessary  for  Testing  in  trustees  the  pro* 
perty  thereinbefore  mentioned,  upon  trust  for  the  husband  during 
his  life,  and  after  his  death  for  the  wife  during  her  life,  and  after 
the  death  of  the  surriyor,  for  their  issue ;  and  in  defiault  of  issue, 
then  as  to  the  husband's  fortune  in  trust  for  such  persons  as  he 
should  by  deed  or  will  appoint,  and  in  default  of  appointment  for 
his  next  of  kin ;  and  on  corresponding  trusts,  mutatis  mutandis 
as  to  the  property  settled  by  the  testator.    It  was  also  declared 
that  the  settlement  should  contain  a  clause  of  forfeiture  of  the 
husband's  life  interest  on  bankruptcy  or  alienation. 

The  marriage  shortly  afterwards  took  place,  and  the  testator 
paid  the  sum  of  £600,  and  made  the  allowance  of  £50  a  year 
during  his  daughter's  life. 

Mr.  Siotony  the  husband,  howeyer,  did  not  insure  his  life,  and 
raised  objections  to  the  settlement  in  the  form  in  which  it  was 
prepared.  In  March,  1861,  he  wrote  a  letter  to  the  testator's 
solicitor,  in  which  he  said  that  if  the  modifications  of  the  settle- 
ment which  he  wished  were  not  adopted,  he  would  execute  no 
settlement  unless  compelled  to  do  so  by  the  Court.  In  August, 
1861,  he  sold  his  share  in  his  business,  and  applied  the  purchase- 
money  to  his  own  purposes. 

In  February,  1862,  Mrs.  Sioicn  died  without  having  had  any 
issue,  and  without  haying  executed  her  power  of  appointment  over 
her  fortune. 

In  February,  1869,  the  testator  died,  having  by  his  will  directed 
his  executors  to  pay  whatever  might  be  due  under  the  marriage 
articles. 

The  present  suit  having'^been  instituted  by  his  son,  who  was 
one  of  the  residuary  legatees,  for  the  administration  of  his  estate, 
Mr.  ^d(m  claimed  a  life  interest  in  three-tenths  of  the  testator's 
estate. 

The  Master  of  the  Bolls  allowed  the  claim ;  and  from  this  decision 

the  Plaintiff  and  the  testator's  executors  appealed. 

3  CS  1 
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L.JJ.  Mr.  BonAmrghy  Q,C.,  for  the   Plaintiff,  and    Mr.  JBower  (Mr. 

1871        SatUhffote,  Q.C.,  with  him),  for  the  executors  :— 

Jestun  The  articles  were  an  executory  contract,  the  consideration  for 

Key.  which  has  failed.  As  between  the  husband  and  his  wife's  father,, 
the  marriage  was  not  the  only  consideration ;  the  mutual  settle- 
ments formed  an  important  part  of  it.  The  performance  of  the 
contract  by  the  husband  was  a  condition  precedent  to  the  husband 
taking  any  benefit  from  his  father-in-law's  covenant.  This  is,  in 
fact,  an  attempt  by  the  husband  to  obtain  specific  performance  of 
an  agreement,  without  himself  offering  to  perform  his  part.  If 
the  wife  or  children  were  alive,  the  settlement  might  have  been 
enforced  for  their  benefit ;  but  here  there  is  no  person  to  be  bene- 
fited except  the  husband.  There  is  no  case  on  record  in  which  a 
husband  has  enforced  the  performance  of  marriage  articles  after 
the  death  of  his  wife  without  issue.  In  the  present  case  the  husband 
repudiated  the  articles,  and  refused  to  execute  a  settlement  in 
conformity  with  them,  and  he  cannot  now  take  advantage  of  them. 
[They  referred  to  Feveraham  v.  Waison  (1),  Mitford  v.  Mit- 
ford  (2),  Croftan  v.  OrmAy  (3),  Perkins  v.  Thornton  (4),  and  Uoyd 
V.  Lhyd  (5).] 

Mr.  Jessel^  Q.C,  and  Mr.  Freding^  for  the  claimant,  were  not 
called  on. 

Sir  W.  M.  James,  L.J-.  :— 

This  appeal  has  been  brought  under  an  entire  misapprehension 
of  the  rules  of  this  Court.  Marriage  articles  were  executed  under 
which  the  husband  became  entitled  to  certain  benefits  secured  to 
him  by  the  covenant  of  the  wife's  father.  The  marriage  took  place, 
and  the  husband  now  seeks  to  obtain  those  benefits  in  a  suit  for 
the  administration  of  the  estate  of  the  wife's  father  as  a  debt  which 
is  due  to  him  under  the  covenant  The  Appellants  say,  in  answer 
to  the  husband's  claim :  ''  You  did  not  perform  your  part  of  the 
agreement,  and  you  refused  to  carry  the  settlement  into  effect" 
But  that  is  no  answer  either  at  law  or  in  equity.    If  there  was 

(1)  Finch,  445.  (3)  2  Sch.  &  Lef.  583. 

(2)  9  Vc8.  87.  (4)  Amb.  502. 

(5)  2  My.  &  Or.  192. 
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anything  for  the  husband  to  do  in  which  third  parties  were  inte-  L.  JJ. 
rested,  the  Court  would  take  care  that  he  obtained  no  benefit  until        i87i 

he  had  performed  his  part  of  the  agreement.  But  there  is  nothing  je^ton 
for  him  now  to  do  in  which  any  other  party  could  take  any  benefit.        ^''• 
The  case  is  perfectly  plain,  and  the  appeal  must  be  dismissed  with       — 
costs. 

Sir  G.  Mellish,  L.J. : — 

I  am  of  the  same  opinion.  There  was  a  marriage  contract 
between  the  husband  and  the  wife's  father.  They  both  agreed  to 
make  a  settlement,  and  this  agreement  was  not  performed  by  either 
party.  But  the  contract  was  partly  performed  by  the  marriage ; 
and,  as  a  matter  of  law,  it  appears  to  me  quite  clear  that  the 
performance  by  one  party  was  not  a  condition  precedent  to  his  right 
to  claim  against  the  other ;  but  that  each  side  would  have  a  right 
to  claim  damages  against  the  other  for  breach  of  his  agreement. 
By  reason  of  the  death  of  the  wife  without  issue  nobody  can  suffer 
any  damage  from  the  husband's  failure  to  perform  his  part  of  the 
agreement.  Why,  then,  should  he  not  recover  against  the  wife's 
father  for  not  performing  his  part  ?  The  settlement  was  not  at  an 
end ;  and  indeed,  although  there  was  a  dispute  between  the  parties, 
it  was  recognised  by  both  parties  as  a  subsisting  settlement  before 
the  wife's  death.  If  the  husband  had  died  leaving  a  wife  or  children, 
the  father  would  have  been  entitled  to  have  the  settlement  made 
good  out  of  his  estate ;  and  now  that  the  father  is  dead,  the  husband 
has  a  similar  right  to  claim  against  his  estate  under  his  covenant. 

Solicitors  for  the  Plaintiff:  Messrs.  PhUlipa  &  Son. 
Solicitors  for  the  Claimant :  Messrs.  BeO  &  Sietcards, 
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L..M,        SOUTHALL  T.  BBITLSH  MUTUAL  LIFE  ASSURANCE 
ifci  SOCIETY. 


JT/iy  '^,        ArMMJUfarMEtkm  *jf  Ccmj^ttkie$ — Tntrh  rire§  J*p^eerrw,nt  rtrrnM  into  tjedt  By 

— BoMUio  Direelffn, 

A  n  onret^JiteTef]  axnjanj  wbich  has  co  pover  nnder  its  deed  of  settlemeDt 
to  sell  and  tnnMkt  its  bosiocss  to  soother  oocnpaiiT  msj,  nerertfaeleasy  carrj 
into  efiect  sn  agreeiDeot  ior  that  purposely  registering  under  the  Camptmitg 
AKtp  IMZ,  SDd  then  passtog  a  reK^ation  for  Toluntariij  winding-up^  and 
dircsctiDg  the  liquidator  to  carry  out  the  agreement. 

A  mutual  insurance  oompanj  may  be  amal^mated  with,  and  its  business 
tnmsfened  to,  another  company  under  the  16Lst  section  of  the  CosipaiHes 
Act,  1862. 

A  clauite  in  an  a^eement  for  the  amalgamation  of  two  companies,  proTiding 
that  XArt  of  the  purchase-money  sliall  be  paid  to  the  directors  of  the  selling 
company  by  way  of  boons : — 

Held^  not  to  invalidate  the  amalgamation. 

Decision  of  the  Master  of  the  Rolls  affirmed. 

1  HIS  was  an  appeal  from  a  decision  of  the  Master  of  the 
IlolU  (1). 

The  suit  was  instituted  by  Horatio  SotUhaU  and  Edgar  Brooks, 
on  behalf  of  themselves  and  all  other  members  of  the  Briiisli 
Mutual  Life  Assurance  Society  (hereinafter  called  the  Society)^  ex- 
cept the  Defendants  the  directors  of  the  Socidyy  against  the  Society y 
the  directors  of  the  Society,  the  Prudential  Assurance  Company 
(hereinafter  called  the  Company),  and  the  directors  of  the  Company. 

The  Society  was  a  mutual  life  insurance  society,  established 
,  in  1844,  but  governed  by  a  deed  of  settlement,  dated  the  1st  of 
January,  1851.  The  79th  and  80th  clauses  of  the  deed  provided 
for  the  dissolution  of  the  Society  and  division  of  the  assets  among 
the  members,  on  a  resolution  passed  by  a  majority  of  three-fourths 
at  a  general  meeting ;  but  the  deed  contained  no  provisions  for  the 
amalgamation  of  the  Society  with,  or  the  sale  of  the  business  to, 
any  other  company. 

The  Plaintiff  Souihall  was  the  assignee  of  several  life  policies 
effected  in  the  Society.    The  assignments  contained  covenants  by 

(1)  Law  Rep.  11  Eq.  65. 
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the  assignors  to  pay  the  premiums  on  the  policies.  The  Plaintiff  L.  JJ. 
Brooks,  who  was  the  assignor  of  one  of  the  policies,  was  made  a  co-  1871 
Plaintiff,  in  order  to  avoid  any  question  as  to  the  right  of  SouthaU    sotjthall 

i>BniSH 

The  Prudential  Assurance  Company  was  a  proprietary  company,  Mutual  Lite 
and  was  governed  by  a  deed  of  settlement  of  the  17th  of  January,  Society. 
1861,  under  which  the  Company  had  power  to  purchase  or  other- 
wise  acquire  the  business  of  any  other  company  or  companies, 
society  or  societies,  of  a  similar  nature.  In  addition  to  the  ordi- 
nary business  of  Ufe  assurance,  the  Company  had  power  to  effect 
insurances  in  cases  of  sickness  or  accident. 

On  the  10th  of  October,  1868,  a  provisional  agreement  was 
entered  into  between  the  directors  of  the  Socieiy  and  the  Company 
for  the  transfer  of  the  business,  assets,  and  liabilities  of  the  Society 
ix>  the  Company.  This  agreement  contained  a  clause  providing 
that  each  of  the  directors  should  receive  £600,  and  the  secretary 
£5000,  by  way  of  compensation  for  loss  of  office.  On  the  same 
•day  the  directors  of  the  Society  issued  a  circular,  calling  a  special 
meeting  of  the  members  on  the  29th  of  October,  for  the  purpose  of 
considering  the  agreement ;  and  also  a  general  meeting  on  the 
same  day  to  consider  the  expediency  of  registering  the  Society 
under  the  Companies  Act,  1862.  A  copy  of  this*  circular  was 
sent  to  the  Plaintiff  Southallj  who  immediately  wrote  to  the 
secretary  of  the  Society^  stating  that  he  objected  to  the  proposed 
arrangement. 

The  meetings  were  duly  held  on  the  29th  of  October,  and  reso- 
lutions were  passed  by  large  majorities  of  the  members  approving 
of  the  agreement,  and  sanctioning  the  registration  of  the  Society 
under  the  Companies  Act,  1862.  On  the  30th  of  October  the 
Society  was  registered  accordingly. 

On  the  17th  of  November  a  meeting  was  held,  at  which  the 
following  resolutions  were  passed  by  the  majority  required  by  the 
51st  section  of  the  Companies  Act,  1862 : — 

1.  That  the  agreement  made  by  the  board  of  directors  of  the 
Society  with  the  Prudential  Assurance  Company,  dated  the  10th  of 
October,  1868,  for  the  transfer  of  the  business  and  the  policies 
and  assets  of  the  Society  to  the  Prudential  Assurance  Company  be, 
:and  the  same  is  hereby,  approved  and  adopted. 


616  CHANGEBY  APPEALS.  [L.  B. 

li.  JJ.  2.  That  the  Society  be  wound  up  voluntarily. 

1871  3.  That  E.  H.  Oahworthy,  Esq.,  be,  and  he  is  hereby,  appointed* 

SouTBALL    liquidator  of  the  Society;  and  he  is  hereby  authorized,  directed^. 
BBmsB      *^^  empowered  to  carry  out  and  bring  into  operation  the  agree- 
McTUAL  Life  ment  entered  into  by  the  board  of  directors  with  the  Prudential 
SociETT.     Assurance  Company,  dated  the  10th  of  October,  1868. 

These  resolutions  were  duly  confirmed  at  a  meeting  held  on  the- 
4th  of  December.  The  transfer  of  the  business  and  assets  of  the 
Society  was  afterwards  carried  into  effect,  and  the  directors  and 
secretary  received  the  compensation  stipulated  in  the  agreement. 

The  bill  was  filed  on  the  10th  of  November,  1868,  and  prayed* 
for  a  declaration  that  the  agreement  of  the  10th  of  October,  1868, 
was  beyond  the  powers  of  the  Society  and  the  Company^  and  was 
invalid  and  void ;  for  an  injunction  to  restrain  the  Defendants  from 
carrying  it  into  effect,  and  to  restrain  the  directors  of  the  Society- 
from  selling  or  transferring  the  business  or  assets  of  the  Society, 
contrary  to  the  provisions  of  the  deed  of  settlement ;  for  an  order 
directing  the  Company  to  transfer  the  assets  to  the  liquidator  of. 
the  Society ;  for  a  declaration  that  the  Society  ought  to  be  wound 
up,  and  its  affairs  dealt  with  in  accordance  with  the  provisions 
of  the  deed  of  settlement ;  and  for  an  order  for  the  directors  to 
repay  the  sums  received  by  them  for  compensation  under  the 
agreement 

Notice  of  motion  for  an  injunction  was  given,  but  before  the 
motion  was  heard  the  transfer  of  the  business  and  assets  was  com- 
plete, and  the  motion  was  turned  into  a  motion  for  decree.     The 
Defendants  alleged  that  the  Plaintiff  SouthaU  was  the  only  person, 
who  objected  to  the  agreement,  all  the  other  members  of  the  Society. 
having  accepted  the  liability  of  the  Company. 

The  Master  of  the  Bolls  dismissed  the  bill  with  costs,  and  the 
Plaintiffs  appealed  from  the  decision. 

Mr.  Jeseel,  Q*C.,  and  Mr.  Waller,  for  the  Appellants : — 

The  agreement  was  vJira  vires  of  the  Society,  even  though  it 
might  be  within  the  powers  of  the  Company.  It  is  not  pretended, 
that  the  Society  had  any  power  under  its  deed  to  enter  into  such 
an  agreement.  It  would  be  a  great  hardship  upon  a  member  of 
the  Society  to  obUge  him  to  exchange  his  policy  for  a  policy  in  a. 
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company  which  is  not  a  mutual  company,  particularly  as  the      L.JJ. 

business  of  the  Prudential  Company  is  not  confined  to  life  as-       i87i 

suranceSy  but  includes  insurances  against  sickness  and  accidents    s^^^^xa. 

and  other  risks.  _  •• 

BitrnBH 

It  is,  howeyer,  said  that  the  transfer  is  valid  under  the  161st  Mctual  Life 
section  of  the  Companies  Act,  1862  (1).  But  even  if  the  section  is  soqevit. 
applicable  to  mutual  insurance  companies,  which  is  very  question- 
able,  the  transaction  was  really  a  fraud  on  the  section,  which  was 
intended  to  be  auxiliary  to  a  bond  fide  winding-up,  not  to  be  the 
means  of  carrying  into  effect  an  tdtra  vires  agreement.  The 
liquidator  did  not  sell,  nor  exercise  any  discretion  in  the  matter, 
but  merely  obeyed  the  directions  given  to  him  by  the  resolutions. 
Ko  part  of  the  purchase-money  was  paid  to  the  members ;  the 
only  persons  who  receiyed  benefit  were  the  directors  and  the  secre- 
tary of  the  Society.  That  part  of  the  arrangement  was  itself  enough 
to  yitiate  the  agreement  The  directors  were  to  be  paid  by  a  fixed 
salary,  and  an  agreement  to  pay  them  a  bonus  as  part  of  the  price  of 
the  amalgamation  yvBsvUra  vires  and  fraudulent.  There  were  other 
clauses  in  the  agreement  which  were  uUrd  vires — for  instance,  a 
proviso  for  referring  matters  in  dispute  to  arbitration. 

[The  following  cases  were  referred  to :  Ex  parte  Fox  (2) ;  Ex 
parte  Phillips  (3) ;  Clinch  y.  Financial  Corporation  (4)  ;  Andrews 
and  Alexander's  Case  (5)  ;  Bowes  y.  Hope  Mutual  Life  Insurance 
Company  (6). 


(1)  The  IGlst  section,  so  far  as  it 
is  material  to  the  present  case,  is  as 
follows : — 

"Where  any  company  is  proposed  to 
be,  or  is  in  the  course  of  being  wound 
up  altogether  Tolnntarily,  and  the 
yrho\e  or  a  portion  of  its  business  or 
property  is  proposed  to  be  transferred 
or  sold  to  another  company,  the  liqui- 
dators of  the  first-mentioned  company 
may,  vfith  the  sanction  of  a  special 
resolution  of  the  company  by  whom 
they  were  appointed,  conferring  either 
a  general  authority  on  the  liquidators, 
or  an  authority  in  respect  of  any  par- 
ticular arrangement,  receive  in  com- 
pensation or  part  compensation  for  such 


transfer  or  sale  shares,  policies,  or  other 
like  interests  in  such  other  company,  for 
the  purpose  of  distribution  amongst  the 
members  of  the  company  being  wound 
up,  or  may  enter  into  any  other  ar- 
rangement whereby  the  members  of  the 
company  being  wound  up  may,  in  lieu 
of  receiving  cash,  shares,  policies,  or 
other  like  interests,  or  in  addition  thereto 
participate  in  the  profits  of  or  receive 
any  other  benefit  from  the  purchasing 
company." 

(2)  Law  Rep.  6  Ch.  176. 

(3)  3  De  a.  &  Sm.  3. 

(4)  Law  Rep.  4  Ch.  117. 

(5)  Ibid.  8  Eq.  176. 

(6)  11  H.  L.  C.  389. 
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L.  JJ.  Sir  B.  BaggaUay^  Q-C,  aod  Mr.  Phear^  for  the  Briiiah  Mutual 

1871        Saeieiyy  and  Mr.  Sovthgate,  Q.C.,  and  Mr.  Chester,  for  the  Pnt- 
SouTBALL    dential  Company  ^  were  not  called  on. 

M,^^:^  Sib  W.  M.  James,  LJ.  :- 

^B^  I  am  of  opinion  that  the  Master  of  the  Bolls  has  come  to  a  cor- 
'^^  rect  conclusion  in  this  case.  It  mpst  be  borne  in  mind  that  the 
British  Mutual  Society,  although  a  mutual  insurance  society^  and 
therefore  not  like  an  ordinary  joint  stock  company,  except  so  far 
as  it  might  contract  a  few  necessary  debts  with  outside  creditors, 
yet  was  so  constituted  that  it  had  the  power  of  dissolving  itself, 
and  so  putting  an  end  to  the  contracts  of  assurance.  It  consisted 
of  members,  all  of  whom  had  effected  policies,  and  they  had  the 
power  of  dissolving  the  Society  by  a  resolution  of  a  majority  of 
three-fourths.  The  Society  therefore  was  a  company  which  had 
power  to  alter  the  whole  character  of  the  i-elation  between  itself 
and  the  policy-holders.  I  see  nothing  either  in  the  letter  or  the 
spirit  of  the  Companies  Act,  1862,  to  prevent  a  company  so  consti- 
tuted from  being  registered  or,  when  registered,  from  being  wound 
up  voluntarily.  That  being  so,  it  is  expressly  provided  by  the  Act 
that  it  shall  be  no  objection  to  the  registration  that  it  has  been  done 
for  the  express  purpose  of  enabling  the  Company  to  be  wound  up. 
Then,  having  registered  the  Company,  the  shareholders  passed 
resolutions  for  winding  it  up  voluntarily.  The  necessary  conse- 
quence of  this  was,  that  the  assets  were  to  be  distributed  according 
.  to  the  rights  and  interests  of  the  members  in  the  best  way  in  which 
this  could  be  done.  The  members  determine  that  this  shall  be 
done  by  proceeding  imder  the  161st  section  of  the  Act.  It  seems 
clear  to  me  that  that  section  contemplates  just  such  a  proceeding 
as  this ;  for  I  cannot  conceive  what  meaning  can  be  attached  to  the 
expression  enabling  the  liquidators  '*  to  receive  in  compensation 
policies  in  another  company,"  unless  the  policies  of  the  members 
Avere  to  be  exchanged  for  a  corresponding  interest  in  another 
company.  It  is  a  mode  of  dealing  which  is  expressly  applicable  to 
mutual  insurance  societies. 

That  being  so,  I  think  the  whole  transaction  was  in  substance 
regular.  All  the  members  assented  to  it  except  the  Plaintiff  He 
Iiad  a  clear  course  open  to  him«    He  might  have  given  notice  to 


VOL.  VI.]  CHANCEBY  APPEALS,  619 

the  liquidator  that  he  dissented  from  the  resolation  for  amalgamn-       L.  Jj. 
tion ;  and  he  might  have  claimed  to  have  his  interest  valued,  and        I87i 
the  value  paid  to  him  in  cash.    He  has  not  done  so,  but  he  chooses    Soutuall 
to  apply  to  this  Court  for  an  injunction.    The  question  then  arises,     BBmsn 
whether,  the  matter  being  regular  in  substance,  there  is  anything  Actual  Life 
in  the  details  which  gives  the  Plaintiff  a  right  to  relief.    It  is  said,     Sotiett. 
in  the  first  place,  that  it  is  a  violation  of  the  principles  of  this 
Court  that  the  directors  should  have  a  bonus  of  £600  each.    I 
agree  that  if  this  had  been  done  secretly,  in  all  probability  it  could 
not  be  supported.    But  it  was  done  openly,  and  appeared  on  the 
face  of  the  agreement.    There  was  nothing  in  itself  ^vrong  in  such 
an  arrangement,  and  it  was  known  to  all  the  shareholders.    They 
said :  "  We  are  going  to  get  rid  of  the  chairman  and  the  directors, 
and  we  think  it  right  that  we  should  give  them  some  compensa- 
tion."   It  would  be  monstrous  to  say  that  a  transaction  otherwise 
reasonable   could  be  vitiated  by  such  a  clause  as  this.    Other 
clauses  were  also  objected  to,  particularly  the  clause  providing  for 
the  determination  of  differences  by  arbitration ;  but  I  am  of  opinion 
that  none  of  tbem  are  of  such  a  nature  as  to  vitiate  the  agreement. 
The  transaction  was,  in  my  opinion,  quite  regular,  and  in  accord- 
ance with  the  I61st  section  of  the  Gompaniea  Ady  1862.    Tlie 
appeal  will  therefore  be  dismissed  with  costs. 

Sib  G.  Mellish,  L  J. : — 

I  am  of  the  same  opinion.  At  first  I  was  struck  by  the  objection 
that  it  was  a  hard  thing  that  a  member  of  a  mutual  insurance 
society  should  be  obliged  to  take  a  policy  in  another  company,  or 
else  be  paid  off  and  lose  the  benefit  of  his  insurance.  But  when 
we  look  at  the  Act  of  Parliament,  it  is  clear  that  it  was  intended  to 
give  to  all  companies  which  should  register  a  power  to  put  an  end 
to  their  business.  The  only  question,  then,  is,  can  a  mutual 
insurance  society  register  ?  The  180th  section  of  the  Companies 
Act,  1862,  says  that,  with  certain  exceptions,  which  have  no  relation 
to  this  Company,  every  company  existing  at  the  time  of  the  com- 
mencement of  the  Act,  consisting  of  seven  or  more  members,  may 
register  itself.  This  clearly  includes  mutual  insurance  companies ; 
and  if  they  may  register,  they  may  be  wound  up  voluntarily  under 
the  129th  section.    Then,  by  the  133rd  section,  the  necessary  con- 
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L.  JJ.      sequence  of  their  being  wound  up  is,  that  their  assets  are  to  be 
1871        distributed  ^  among  the  members  according  to  their  rights  and 
SauTHALL    interests  in  the  company,"    So  that,  entirely  independently  of  the 
^^*-  ^      161st  section,  the  assets  are  to  be  distributed,  as  soon  as  the  reso- 
Mltual  Life  lution  to  wind  up  is  passed,  among  the  persons  entitled  according 
SociETT.     to  their  respective  rights.    It  is  not,  therefore,  the  161st  section 
"^        which  deprives  the  policy-holder  of  his  right  to  have  his  policy 
continued,  but  the  other  provisions  of  the  Act ;  that  section  only 
provides  that  instead  of  the  liquidator  being  obliged  to  sell  the 
assets  for  cash,  he  may  exchange  them  for  other  things,  such  as 
shares  and  policies,  which  are  to  be  distributed  among  the  members 
of  the  selling  company.     I  know  no  other  company,  except  a 
mutual  insurance  company,  the  interest  of  whose  members  consists 
of  policies.     Therefore  I  am  of  opinion  that  the  Act  does  enable 
the  liquidator  of  a  company  which  has  complied  with  the  con- 
ditions of  the   161st  section  to  sell  the  business  and  assets  to 
another  company  on  the  terms  of  the  members  receiving'policies 
of  the  purchasing  company  in  lieu  of  their  original  policies. 

In  the  present  case  the  agreement  really  did  nothing  else  than 
this.  I  agree  with  the  Lord  Justice  in  his  observations  on  the 
details  of  the  agreement.  The  clauses  objected  to  were  only  sub- 
sidiary clauses  necessary  for  carrying  out  the  sale.  In  substance  it 
was  a  sale  of  the  assets  on  the  terms  that  each  member  was  to 
have  a  policy  in  the  new  company  in  lieu  of  his  old  one ;  and  by 
the  161st  section  he  has  his  choice  whether  he  will  dissent  from  or 
accept  this  arrangement.  If  the  present  claimant  had  dissented, 
he  could  have  received  the  same  sum  as  if  the  Society  had  been 
dissolved  under. the  80th  clause  of  their  own  deed.  Under  that 
deed  it  might  have  been  dissolved  without  his  consent ;  and,  as  we 
have  arrived  at  the  conclusion  that  it  can  be  wound  up  without  his 
consent  under  the  Act,  there  is  no  injustice  in  giving  him  the 
choice  of  a  new  policy  or  the  value  of  his  old  one. 

Solicitors :  Mr.  A.  D.  Smithy  agent  for  Mr.  Oliver^  Birmingham  ; 
Messrs.  Barnard  &  Co. 
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POTTERIES,  SHREWSBUET,  AND  NORTH  WALES  L.  jj. 

RAILWAY  COMPANY  v.  MINOR.  i87i 


Mieme  of  An^ngement— Railway  Companies  Ad,  1867  (30  &  31  Vict,  c.  127)—       J^nel. 

Debenture  Holder — Judgment  Creditor,  """" 

M.,  a  debenture  bolder  in  a  railway  company,  obtained  judgment  against 
tbe  company  for  principal,  interest,  and  costs.  After  this  the  company  filed  a 
scheme  of  arrangexnent  under  the  Railway  Companies  Act,  1867,  which  was 
assented  to  by  the  requisite  majority  of  the  debenture  holders,  but  not  by 
AT.,  and  was  duly  confirmed  and  inrolled.  JIf.  having  afterwards  proceeded 
to  issue  execution  on  his  judgment,  the  company  filed  a  bill  to  restrain 
him: — 

Held  (affirming  a  decision  of  Malins,  Y.C.),  that  iif.,  although  he  had 
obtained  judgment,  was  still  a  debenture  holder,  and  therefore  bound  by  the 
scheme ;  and  must  be  restrained  from  taking  proceedings  under  his  judgment. 

A  HIS  was  an  appeal  by  the  Defendant  from  a  decree  of  Viee- 
Chancellor  Malins. 

The  Appellant  MinoVy  a  debenture  holder,  obtained  judgment 
against  the  Potteries^  Shrewsbury,  and  North  Wales  Bailivay  Comr 
pany  on  his  debentures ;  one  judgment  on  the  12th  of  February, 
1867,  for  £604 ;  and  the  other  on  the  22nd  of  February,  1867,  for 
£474.  On  the  23rd  of  February,  1867,  he  sued  out  e^JLfa.iji 
respect  of  the  second  judgment,  to  which  the  sheriff  of  Shropshire 
returned  nulla  lona. 

After  the  passing  of  the  Railway  Companies  Act,  1867,  the 
company  filed  a  scheme  of  arrangement,  which  was  confirmed  on 
the  9th  of  May,  1868,  by  Vice-Chancellor  Malins,  and  inrolled  on 
the  12th  of  July,  1868.  This  scheme  provided  for  each  debenture 
holder  receiying  in  lieu  of  his  principal  money  and  arrears  of 
interest  the  like  nominal  amount  of  debenture  stock. 

Minor  did  not  assent  to  the  scheme,  nor  did  he  send  in  his 
debentures  to  be  exchanged  for  debenture  stock.  On  the  24th  of 
September,  1868,  he  sued  out  a  fresh  fi,  fa.  under  his  second 
judgment,  and  placed  it  in  the  hands  of  the  sheriff  of  Shropshire, 
who  seized  under  it  certain  effects  of  the  company.  On  the  20th 
of  October,  1869,  the  company,  on  motion  in  the  matter  of  the 
scheme,  obtained  an  interim  order  from  YicerChancellor  James,  as 
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L.  JJ.      Vacation  Judge,  to  restrain  the  sheriff  from  selling ;  and  on  the 

1871        18th  of  NoYember^  Yioe-Chancellor  Malins,  on  motion  in  the  same 

roiTERiEs,    matter,  granted  an  injunction  to  restrain  the   sheriff  from  oon- 

^*"*^?^^^'  tinuing  in  possession  of  the  effects,  and  to  restrain  Minor  from 

North  Wales  taking  any  further  proceedings  under  his  judgment,  holding  at  the 

V.         same  time  that,  as  the  scheme  did  not  in  any  way  provide  for 

Minor's  costs  at  law,  the  company  must  pay  them.    This  order 

was  discharged  by  Lord  Justice  Giffard  on  the  ground  that  the 

Court  had  no  jurisdiction  to  make  it  without  bill  filed  (1).    The 

company  then  filed  their  bill,  offering  to  pay  Minorca  costs  at  law, 

and  praying  that  he  might  be  decreed  to  exchange  his  debentures 

for  debenture  stock,  that  the  sheriff  might  be  restrained  from 

seizing  any  of  the  effects  of  the  company  under  the  Ji.  /a.,  and 

that  Minor  might  be  restrained  from  taking  any  proceedings  under 

his  judgments. 

Minor,  by  his  answer,  stated  that  since  the  dates  of  his  judg- 
ments he  had  never  claimed  to  be  a  mortgagee  under  his  de- 
bentures, but  had  abandoned  all  rights  and  claims  under  them, 
and  claimed  only  such  right  as  he  was  entitled  to  under  his  judg- 
ments, and  that  unless  the  Court  should  determine  him  not  to  be 
entitled  to  his  full  rights  as  a  judgment  creditor,  he  disclaimed  all 
rights  as  a  debenture  holder,  and  asserted  such  rights  only  as  he 
was  entitled  to  under  his  judgments. 

Yice-Chancellor  Medina  made  a  decree  declaring  Minor  bound 
by  the  scheme,  and  granting  an  injunction  as  prayed. 

Mr.  Glasse,  Q.C.,  and  Mr.  Loeoch  Webb,  for  the  Appellant : — 

We  contend  that  the  Defendant  is  none  the  less  a  judgment 
creditor  because  he  is  a  debenture  holder,  and  that  the  Court  has 
no  jurisdiction  to  interfere  with  his  rights  as  a  judgment  creditor. 
A  mortgagee  of  a  railway  company,  if  he  gets  judgment,  has  all 
the  rights  of  an  ordinary  judgment  creditor:  Eart  t.  Uasiem 
Union  Batlway  Company  (2).  The  present  point  was  not  de- 
cided in  In  re  Potteries,  Shrewsbury,  and  North  Wales  BaUway 
Scheme  (1) ;  there  was  only  an  intimation  of  opinion  on  the  mate- 
rials then  before  the  Court.    As  judgment  creditors,  we  are  not 

(1)  Law  Rep.  5  Ch.  67.  (2)  6  Kailw.  Ca.  818 ;  7  Ex.  246. 
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bound  by  the  scheme :  30  &  31  Vict.  c.  127,  ss.  6. 10, 15, 18 :  In  re      L.  JJ. 
Cambrian  RcUlwaya  Companies  Scheme  (1).  1871 

[The  Lord  Justice  Mellish  : — Is  not  Botven  v.  Brecon  Bailway  gH^^^V, 
Company  (2)  against  you  ?]  Nori^alks 

There  the  creditor  was  constractively  a  party  to  the  suit,  and  «. 

the  judgment  was  obtained  after  the  filing  of  the  bill,  *  jnor, 

[The  Lord  Justice  James  : — Suppose  a  mortgagee  accepted 
another  security  in  place  of  his  mortgage,  could  he,  after  this, 
avail  himself  of  a  judgment  ?  Tour  argument  would  seem  to  lead 
to  this,  that  you  can  accept  the  debenture  stock,  and  still  enforce 
your  judgment.] 

We  have  disclaimed  the  stock. 

[The  Lord  Justice  Mellish  : — It  seems  to  deserve  considera- 
tion, whether  a  majority  of  debenture  holders  who  have  not  ob- 
tained judgment  can  bind  a  minority  who  have?  Can  they  be 
looked  upon  as  one  class  ?] 

We  submit  not.  A  class  must  mean  a  body  of  people  standing 
on  the  same  footing.  The  rights  of  a  judgment  creditor  are  illus- 
trated by  BvsseU  v.  East  Anglian  Railway  Company  (3)  and  Potts 
V.  Warwick  and  Birmingham  Canal  Navigation  Company  (4).  ' 

Sir  BoundeU  Palmer,  Q.C.,  Mr.  Macheson,  Q.C.,  and  Mr.  Bryden, 
for  the  company : — 

The  language  of  sects.  10  &  18  of  the  Act  is  plain.  The  mort- 
gagees are  bound,  and  the  Appellant,  to  avoid  this,  attempts  to 
split  up  the  personality  of  the  mortgagee,  and  say  he  is  bound  in 
one  capacity  and  not  in  another.  The  scheme  gives  him  stock,  not 
a  new  debenture.  The  scheme  has  the  force  of  an  Act  of  Par- 
liament, and  nothing  can  take  away  his  right  to  this  stock.  He, 
'therefore,  according  to  his  own  contention,  is  in  this  position :  in  his 
character  of  mortgagee  he  is  entitled  to  this  debenture  stock,  and 
in  his  character  of  judgment  creditor  retains  his  right  to  seize 
the  rolling  stock  of  the  company.     If  this  appeal  succeeds,  it 

(1)  Law  Rep.  3  Ch.  278.  (3)  3  Mac.  &  6. 125. 

(2)  Ibid.  3  Eq.  541.  (4)  Kay,  142. 


«>24  CHAKCEBY  APPEAL&  [L.  B. 

Lb  JJ.       must  be  by  overraliiig  Bcwm  v.  ;Sraem  BaHway  Company  (1). 
1871        If  the  mortgage  debt  is  gone,  the  judgment  is  gone :  Chrrod  y. 
Fo^TMB,    Simpson  {2). 

X(HnnWAis     ^^^  l^^J>  JusncB  Mellish  :— I  feel  some  doabt  whether  a 

Eailwat  Co.  debenture  holder  who  is  in  a  different  position  from  all  the  rest 

Hn'oi.      <^<^  ^  bonnd  by  the  determination  of  the  rest.    Then  as  to  the 

judgment  failing  with  the  debenture.    Soppose  a  debentore  holder 

had  a  collateral  security — e.  g^  a  promissory  note  from  the  directors 

in  their  priTate  capacity — ^wonld  he  lose  that  ?] 

We  submit  that  he  would.  He  receives  stock  in  lieu  of  the 
debt^  and  all  securities  for  the  debt  are  extinguished :  Walker  y. 
Janes  (3). 

Mr.  Glasse,  in  reply : — 

Suppose,  before  the  scheme,  I  had  obtained  a  mortgage  of  the 
surplus  lands,  it  would  be  monstrous  to  say  that  I  was  deprived  of 
that  security  by  the  scheme ;  and  the  present  case  is  substantially 
the  same. 

Sib  W.  M.  James,  L. J. : — 

I  am  of  opinion  that  the  decision  of  the  Yice-Chancellor  is 
right  No  doubt  the  Appellant  is  thus  deprived  of  an  advantage 
obtained  by  his  greater  diligence ;  but  it  appears  to  me  impossible 
to  split  up  the  mortgagees  into  such  classes  as  these — mortgagees 
who  have  issued  execution,  mortgagees  who  have  merely  obtained 
judgment,  mortgagees  whose  principal  is  payable  with  an  arrear  of 
interest,  mortgagees  whose  interest  is  in  arrear,  but  whose  principal 
is  not  yet  payable — and  to  require  the  requisite  majority  of  each 
of  such  classes  to  assent  to  the  scheme.  Unless  such  a  classification 
can  be  made,  there  is  only  a  single  class  of  debenture  holders,  of 
which  class  the  Appellant  is  a  member,  and  none  the  less  a  member 
of  it  because  he  has  obtained  judgment.  I  cannot  accede  to  the 
view  that  there  is  any  case  of  election.  If  he  was  entitled  to 
stand  on  his  judgment,  he  was  bound  to  do  so,  and  the  company 
must  have  refused  to  give  him  stock.    In  my  opinion  he  was 

..  (1)  Law  Rep.  3  Eq.  541.  (2)  11  Jur.  (KS.)  227. 

(3)  Law  Bcp.  1  r.  C.  50. 
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entitled  to  receive  stock,  and  bound  to  accept  it ;  after  which  hig       L.  JJ. 
debt  is  gone,  and  he  cannot  avail  himself  of  his  judgment,  which        1871 
is  only  one  of  the  securities  for  that  debt.    He  is  a  member  of  a    pottebiks, 
class  of  persons  who  have  agreed  to  accept  stock  in  satisfaction  of  Shrewsbduy, 

their  debts.  North  Wales 

Railway  Co. 

V. 

Minor. 

Sir  Gr.  Meixish,  L.J. : —  — 

I  am  of  the  same  opinion.  The  question  is,  whether  the  Ap- 
pellant was  the  liolder  of  a  mortgage  or  bond  within  the  meaning  of 
sect  10  ?  No  doubt  he  was,  and  had  all  the  rights  of  such — tlie 
right  to  have  a  receiver  appointed,  and  all  the  other  rights  of  a 
debenture  holder.  Is  he,  then,  bound  by  the  assent  of  a  majority 
oF  the  debenture  holders,  or  not  ?  If  he  is  so  bound,  he  is  just  in 
the  same  position  as  if  he  had  assented  in  writing  to  the  scheme ; 
if  he  is  not  bound,  his  original  rights  remain — not  only  his  rights 
as  a  judgment  creditor,  but  his  rights  as  a  debenture  holder,  which 
appears  to  be  quite  opposed  to  the  scope  of  the  Act.  It  is  argued 
that  the  judgment  is  a  separate  security,  which  other  debenture 
holders  have  not  got,  and  that  he  ought  not  to  be  deprived  of  it. 
The  answer  is,  that  every  debenture  holder  has  the  power  of 
getting  judgment,  and  that  there  is  very  little  difference  between 
depriving  him  of  this  power  and  depriving  him  of  the  benefit  of 
a  judgment  when  obtained.  It  appears  to  me  impossible  to  put  a 
sensible  construction  upon  the  Act  in  any  other  way. 

Solicitors :  Mr.  8.  F.  Noyes ;  Mr.  D.  Adon. 
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L.  JJ.  Ex  parte  LEWIS.    In  re  HENDERSON. 

]5!1  Bttti  of  SaU  Act,  1854  (17  «fe  18  Vict.  c.  ZG)-- Apparent  Ownerahip— Formed 

May  6,  27.  Possession, 

On  the  29th  of  Kovetnber,  X.,  the  holder  of—  wingiitmcd4ttlLaf  «^lftAf 
the  household  furniture  of  B.,  took  possession  by  sending  in  a  broker's  man, 
who  remained  in  the  house  and  slept  in  an  upper  room,  but  did  not  remove 
any  of  the  furniture  nor  interfere  with  the  use  of  it  by  ff.,  who  went  on  using 
it  exactly  as  before.  On  the  19th  of  December  placards  were  posted  in  the 
neighbourhood  of  the  house  announcing  a  sale  of  the  furniture  on  the  28th, 
but,  with  the  exception  of  a  reference  to  a  firm  of  solicitors  for  particulars, 
there  was  nothing  in  the  placards  from  which  it  could  be  inferred  that  the 
sale  was  not  made  by  H,  himself.  On  the  23rd  11,  committed  an  act  of 
bankruptcy,  and  was  adjudged  bankrupt  on  the  following  day : — 

Held  (affirming  the  decision  of  the  Begistrar\  that  the  goods  belonged  to 
the  tnistee  in  bankruptcy,  as  being  in  the  apparent,  if  not  the  actual,  posses- 
sion of  the  bankrupt,  for  that  the  possession  taken  by  the  broker's  man  was 
merely  "  formal  possession,*'  within  the  meaning  of  the  Bills  of  Sale  Act^ 
1854 ;  and  that  the  placards  could  not  take  the  furniture  out  of  the  bank- 
rupt's apparent  possession,  as  they  did  not  shew  that  the  sale  was  to  be  made 
under  a  bill  of  sale. 

1  HIS  was  a  motion  by  Javfies  Lewis,  the  holder  of  a  bill  of  sale, 
by  way  of  appeal  from  an  order  of  Mr.  Eegistrar  Brougham,  sitting 
as  Chief  Judge,  holding  the  bill  of  sale  to  be  void,  and  directing 
the  goods  comprised  in  it  to  be  sold  for  the  benefit  of  the  creditors. 
On  the  3rd  of  November,  1870,  Henderson  executed  the  bill  of 
sale  in  question,  being  an  assignment  to  James  Lewis  of  all  the 
goods,  chattels,  furniture,  fixtures,  utensils,  and  effects  in  or  about 
Henderson^s  dwelling-house,  3,  Church  Street,  Kensington,  by  way  of 
mortgage,  to  secure  £1000,  with  interest.  This  bill  of  sale  was  not 
registered  under  the  Bills  of  Sale  Act.  On  the  25th  of  November 
James  Lewis  gave  instructions  to  F,  Lewis,  an  auctioneer,  to  take 
possession  of  the  property  comprised  in  the  bill  of  sale.  On  the 
29th  of  November  possession  was  accordingly  taken  by  sending 
a  broker's  man  named  PoUocJc,  who  went  into  the  house  with  the 
bill  of  sale,  and  took  formal  possession  of  the  furniture  and  effects, 
remained  in  the  house  nearly  the  whole  of  each  day,  and  slept  at 
night  in  a  room  at  the  top  of  the  house,  but  did  not  remove  any  of 
the  things,  nor  in  any  way  interfere  with  Henderson^s  continuing  to 
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use  them  as  he  had  done  before,  and  Henderson  continued  to  reside       L.  jj. 
in  the  house,  eyerything  to  all  appearance  going  on  as  usaal.       1871 
Things  continued  thus  till  Saturday,  the  17th  of  December,  when     jg^  p^rfo 
ijhe  auctioneer  went  to  Henderson^a  house,  and  walked  over  it  with       Lbwm. 
•an  inventory  of  the  furniture,  but  did  nothing  more.     Some  cor-  Hxrdkbsok. 
orespondence  had  previous  to  this  taken  place  as  to  the  bill  of  sale        ""^ 
bfting  given  up-»pea-  certain  terms,  but  the  negotiation  having 
-ended  in  nothing,  handbills  were,  on  the  19th  of  December,  posted 
up  in  the  neighbourhood  of  the  house,  but  not  on  the  house  itself, 
^vertising  a  sale  of  the  goods  on  the  28th.      These  handbills 
merely  shewed  what  the  property  sold  was,  and  where  and  when  it 
-^TBS  to  be  sold,  and  referred  to  the  auctioneer  and  to  Messrs.  Lewis, 
Munns,  Nunn,  &  Longden  for  particulars,  but  did  not  shew  whether 
the  sale  was  directed  by  Henderson  himself  or  by  some  one  else.  It 
was  also  sworn  to  that,  on  the  21st,  the  billsticker  posted  a  copy  of 
the  handbill  on  the  house  between  the  two  parlour  windows,  and 
that  one  of  Henderson's  servants  immediately  afterwards  took  it 
^own  by  his  orders.     About  this,  however,  there  was  some  conflict 
*of  evidence,  the  bankrupt  denying  that  any  bill  was  posted  on  the 
liouse  till  after  Christmas.    On  the  22nd  of  December  Henderson 
signed  a  declaration  of  insolvency,  and  consented  to  an  adjudication 
in  bankruptcy  against  himself,  on  a  petition  filed  on  that  day  by 
J.  Ladymany  and  on  the  following  day  he  was  adjudged  bankrupt, 
the  circumstances  as  to  the  possession  of  the  furniture  having 
remained  unaltered.    On  the  27th  of  December  an  ex  parte  in- 
junction was  granted  by  the  Qourt  of  Bankruptcy  to  restrain  a 
«ale  till  after  the  8rd  of  January.     This  injunction  was  several 
times  renewed,  and  ultimately,  on  the  9th  of  February,  1871,  the 
order  under  appeal  was  made  on  the  application  of  the  trustee  in 
bankruptcy. 

The  appeal  was  opened  on  the  6th  of  May,  but  stood  over  till 
the  27th,  that  the  bankrupt,  the  auctioneer,  and  PoUock  might  be 
•examined  viva  voce, 

Mr.  De  Gex,  Q.C.y  and  Mr.  Beed,  for  the  Appellant :— * 

No  doubt,  if  the  property  remains  in  the  apparent  ownership,  the 

bill  of  sale  is  ineffectual,  but  neither  under  the  Bills  of  Sale  Act 

{17  &  18  Vict.  c.  36)  nor  under  the  Bankruptcy  Acts  is  it  neces- 

ZD2    .  1 
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L.JJ.      sary  to  turn  the  mortgagor  out.     The  mortgagee  must  either 

1871        i-egiflter  the  bill  of  sale  or  take  possession.    Merely  formal  pos- 

^^rtB     session,  it  is  true,  is  not  enough ;  but  here  there  was  more  than 

Lbwis.      formal  possession.     The  goods  were  taken  out  of  the  control  of  the 

HvsuEOBov,  mortgagor,  and  the  posting  up  of  the  bills  of  sale  put  an  end  to 

the  appearance  of  his  being  owner.    According  to  the  authorities, 

enough  was  done :  Qough  y.  Everard  (1) ;  Smith  ▼■  Wall  (2)> — Thft- 
cases  under  the  reputed  ownership  clauses  furnish  an  analogy  in 
our  favour :  Bdcher  v.  Bellamy  (3) ;  Vicarino  y.  Hottingsworih  (4)» 

Mr.  Kay,  Q.C.,  and  Mr.  Doria,  for  the  trustee  in  bankruptcy, 
were  not  called  upon. 

Sir  G.  Mellish,  L.J. : — 

Tliis  is  an  appeal  from  an  order  made  by  the  Eegistrar  in 
Bankruptcy,  which  declared  that  the  property  included  in  a  bill  of 
sale  made  by  the  bankrupt  belonged  to  the  trustee  under  the 
bankruptcy,  and  not  to  the  holder  of  the  bill  of  sale.  The 
question  turns  upon  the  construction  of  the  Bills  of  Sale  Act,  1854 
(17  &  18  Vict  c.  36). 

On  the  3rd  of  November,  1870,  the  bill  of  sale  in  question  was 
executed.  On  the  25th  of  November  instructions  were  given  to 
an  auctioneer  to  take  possession  of  the  goods,  and  on  the  29th 
possession  was  taken  by  sending  in  a  man  named  Pollock,  who  has 
been  examined  before  us.  According  to  his  account,  he  went 
into  the  bankrupt's  house  with  the  bill  of  sale  in  his  pocket,  and 
said  that  he  had  come  to  take  possession  of  the  furniture,  but  he 
did  not  remove  any  part  of  it.  He  lived  in  the  house,  he  slept 
there  in  an  upstairs  room,  and  stayed  there  all  day,  except  that  he 
went  out  for  exercise,  but  he  did  not  interfere  with  the  use  of  the 
furniture  by  the  bankrupt,  who  continued  to  use  it  just  as  he  had 
done  before  the  possession  was  taken.  So  things  went  on  until 
Saturday,  the  17th  of  December,  when  the  auctioneer,  Mr.  Frank 
Lewis,  went  to  the  house,  and  having  obtained  an  inventory,  wliich 
appears  to  have  been  made  by  the  bankrupt,  looked  round  the 
premises,  and  probably  examined  the  furniture  with  the  inventory, 

(1)  2  H.  &  C.  1.  (3)  2  Ex.  303. 

.    (2)  18  L.  T.  (N.S.)  182.  (4)  20  L.  T.  (N.S.)  362. 
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'but  did  nothing  further  to  take  possession.  On  the  19th  of  L.  JJ. 
December,  bills  announcing  an  intended  sale  of  the  furniture  on  1871 
the  28th  of  December  were  posted  in  the  neighbourhood,  but  not  ^Dparts 
upon  the  bankrupt's  house  itself.  It  is  said  that  on  the  21st  of  Lbwm. 
December  (there  is  a  dispute  as  to  this,  but  it  is  not  a  matter  of  hbndemoh. 
much  consequence)  one  of  these  bills  was  posted  upon  the  front  of 
the  bankrupt's  house  between  the  windows,  but  was  taken  down 
immediately  by  one  of  the  bankrupt's  servants.  The  bankrupt 
Klenied  that  any  bill  was  posted  upon  his  house  until  after  Christ- 
mas. The  next  day  the  bankrupt  committed  an  act  of  bankruptcy, 
and  on  the  23rd  of  December  he  was  adjudicated  a  bankrnpt.  In 
this  state  of  circumstances  the  question  is,  whether,  upon  the  true 
•construction  of  the  Bills  of  Sale  Act,  these  goods  came  within  the 
1st  section  of  the  Act,  as  being  at  the  time  of  the  bankruptcy  **  in 
the  possession  or  apparent  possession  of  the  person  making  such 
bill  of  sale."  The  question  is,  Were  these  goods  on  the  day  on 
wliich  Mr.  Henderson,  became  bankrupt,  in  his  possession  or  in  his 
apparent  possession  ?  The  interpretation  clause  of  the  Act  throws 
some  light  upon  the  meaning  of  '*  apparent  possession,"  although  it 
does  not  give  a  full  definition  of  the  term :  '^  Personal  chattels 
%shall  be  deemed  to  be  in  the  '  apparent '  possession  of  the  person 
making  or  giving  the  bill  of  sale  so  long  as  they  shall  remain  or 
be  in  or  upon  any  house  or  other  premises  occupied  by  him,  or 
as  they  shall  be  used  and  enjoyed  by  him  in  any  place  whatsoever, 
notwithstanding  that  formal  possession  thereof  may  have  been 
taken  by  or  given  to  any  other  person."  In  this  case  it  is  plain 
that  the  goods  did  remain  in  a  house  occupied  by  the  bankrupt, 
but  I  quite  agree  with  the  decision  of  the  Court  of  Exchequer 
in  Oouffh  v.  Everard  (1),  that  the  mere  fact  of  their  remaining  in 
the  house  is  not  of  itself  fatal  to  a  bill  of  sale  if  they  have  ceased 
^t  the  date  of  the  bankruptcy  to  be  in  the  actual  or  apparent 
possession  of  the  bankrupt.  Baron  BramweU  says  in  that  case :  '^  I 
construe  this  clause  to  mean  that  the  goods  shall  be  deemed  in  the 
'apparent  possession '  of  the  vendor  so  long  as  they  are  on  the 
.premises  occupied  by  him,  if  nothing  more  has  been  done  than  the 
mere  taking  formal  possession ;  but  that  where,  as  in  the  present 
•<Mise,   far   more  than  mere   formal  possession  lias  been  taken, 

(1)  2  H.  &  C.  1, 12. 
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liuJJ.      the  clause  does  not  apply."    The  Judges,  howerer,  hare  not 
1S71        defined  what  that  something  more  mnst  be.     But  in  both  the- 
cases  which  have  been  cited,  the  person  to  whom  the  bill  of  sale 
was  given  had  come  into  actual  possesskm  of  the  gooda^  had  got 
possession  not  only  of  the  goods,  but  of  the  premises  in  which  the 
goods  were.    In  Ocugh  y.  Everard  (1),  Chief  Banm  Pollock  said  r 
*^  I  am  of  opinion  that  the  possession  of  the  Plaintiff  the  Yendee 
of  the  good^  was  so  complete  that  the  provisions  <^  the  statute  da 
not  apply.    The  timber  at  the  public  wharf  was  completely  under 
his  control ;  it  was  in  his  possession  as  £eur  as  it  was  capable  of 
being,  and  it  was  not  in  the  possession  of  the  vendor.    As  to  the 
timber  on  the  private  wharf,  the  Plaintiff  had  actually  sold  a  part 
of  it;  the  key  of  the  wharf  had  been  delivered  to  him,  and  he  had 
manual  control  over  the  timber.    The  furniture  in  the  house  was 
as  much  in  his  possession  as  it  could  be.**    The  other  case.  Smith  v. 
WaU  (2),  shews  more  completely  what  sort  of  £eusts  will  take  the  case 
out  of  the  statute.    The  facts  are  thus  stated  in  the  judgment  of 
Chief  Baron  KeUy :  "  The  Plaintiff  had  advanced  to  one  Tounf,  an 
execution  debtor,  £155  on  the  security  of  a  bill  of  sale  of  his  good&. 
ToiMff  was  by  trade  a  baker.    There  was  a  defect  in  the  affidavit 
of  registration  of  the  bill  of  sale,  but  the  Plaintiff  proved  at  the- 
trial  that  he  had  taken  possession  of  the  goods  comprised  in  the 
bill  of  sale  by  putting  a  man  into  possession  of  them  in  the  house^ 
of  Tounff  on  the  15th  of  May ;  that  the  doors  were  kept  locked,  and 
the  trade  and  business  stopped ;  that  on  the  17th  of  May  printed 
notices  announcing  a  sale  by  auction  of  the  goods  were  posted 
outside  the  house,  and  in  places  about  the  neighbourhood;  the- 
catalogue  was  given  in  evidence,  and  it  stated  that  the  sale  was  to- 
take  place  under  a  bill  of  sale  on  the  24th  of  May.      Toung^  the 
debtor,  who  was  an  infirm  old  man,  remained  on  the  premises 
contrary  to  the  officer's  wishes,  as  he  said  he  could  not  get  lodgings 
elsewhere."    The  facts  of  that  case,  compared  with  those  of  the 
present  case,  shew  exactly  what  is  necessary  to  make  the  possession 
taken  by  the  person  claiming  under  a  bill  of  sale  good  as  against 
the  trustee  in  bankruptcy  of  the  maker  of  the  bill  of  sale.     In 
Smiih  V.  Wall,  the  man  who  took  possession  did  not  simply  go- 
to live  in  the  house  and  sleep  at  the  top  of  it,  leaving  the  goods  in. 
(1)  2  H.  &  C.  1,  8.  (2)  18  L.  T.  (N.S.)  182,  184. 
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the  possession  of  the  mortgagor  just  as  before,  but  locked  up  the  L.  J  J. 
rooms  contaming  the  bulk  of  the  furniture,  and  tried  to  turn  the  1871 
mortgagor  out  of  the^house.  As,  however,  the  mortgagor  was  an  old  ez  parte 
man,  and  said  he  could  not  get  a  lodging  elsewhere,  he  allowed  Lewis. 
him  to  sleep  there,  but  exercised  control  over  all  the  rest  of  the  Hesdeiwok. 
house.  In  that  case,  moreover,  the  bills  announcing  the  intended 
sale  of  the  goods,  stated  that  the  sale  was  to  be  made  under  a  bill 
of  sale.  Here  they  contained  nothing  more  than  an  announce- 
ment that  certain  property  would  be  sold  at  a  certain  time  and 
place,  without  a  word  to  shew  that  it  was  not  a  sale  by  Mr. 
Eenderson  himself  of  his  own  furniture,  except  that  the  bill  stated 
that  catalogues  were  to  be  obtained  from  Messrs.  Lewis,  Munna,  & 
Co.j  solicitors.  Old  Jewry,  and  a  person  who  understood  such 
matters  would  probably  guess,  from  this  reference  to  solicitors,  that 
the  case  was  not  that  of  a  man  selling  his  own  furniture.  I  do 
not,  however,  think  that  enough,  and  I  am  of  opinion  that  if  bills 
announcing  a  sale  are  to  be  relied  upon,  as  taking  the  goods  out  of 
the  possession,  or  the  apparent  possession,  of  the  bankrupt,  they 
ought  to  contain  a  statement  that  the  sale  is  to  be  made  under  a 
bill  of  sale.  The  terms  of  the  "  reputed  ownership  "  clause  in  the 
Bankruptcy  Acts  are  very  different  from  those  of  the  clauses  in 
the  Bills  of  Sale  Act.  Under  the  former,  the  real  owner  of  the 
goods  might  make  his  title  good  as  against  the  assignee  in 
bankruptcy,  by  an  unsuccessful  demand  of  possession  of  the  goods 
before  the  bankruptcy.  The  Appellant  in  the  present  case  might 
have  registered  his  bill  of  sale,  and  his  not  doing  so  shews  that  he 
wished  to  keep  it  secret,  the  very  thing  against  which  the  Act  was 
intended  to  guard.  It  appears  to  me  that  the  possession  by  PoUoek 
was  merely  that  which  the  Act  calls  ''  formal  possession,''  and  was 
of  no  effect,  and  that  the  bills  announcing  a  sale  of  the  goods  by 
auction,  even  if  they  had  been  posted  upon  the  house  in  which 
the  goods  were,  would  not  have  been  enough  to  terminate  the 
possession  of  the  bankrupt,  inasmuch  as  they  did  not  shew  that  the 
sale  was  to  be  made  under  a  bill  of  sale.  I  am  inclined  to  think 
that  the  goods  in  this  case  remained  at  the  time  of  the  bankruptcy 
in  the  actual  possession  of  the  bankrupt ;  but  if  not,  I  am  clearly  of 
opinion  that  they  remained  in  his  apparent  possession,  and  conse- 
quently that  the  trustee  under  the  bankruptcy  is  entitled  to  them. 
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L.  jj.       Sib  W.  M.  James,  L. J. : — 

^^■71  I  entirely  concur ;  and  I  may  add  that  I  agree  in  the  judgments 

Exparu     in  both  the  cases  at  law  which  have  been  cited.     The  appeal  will 
be  dismissed  with  costs. 


Lewis. 

In  re 
Uendbusok. 


Solicitors :  Messrs.  Lems,  Munns,  &  Longden ;  Mr.  /.  R.  Tindale. 


L.  JJ. 

1871 


May  6,  27 
June  3. 


Ex  parte  KINGSTON. 
In  re  GROSS. 

Trust  Account — County  RattB — County  Treasurer — Banker^  Lien. 

G,,si  county  treasurer,  used  to  pay  the  county  moneys  into  the  B,  Bank^ 
but  kept  his  private  account  at  the  N,  and  F,  Bank,  and  carried  over  the 
police  rates  to  this  account  by  cheques  drawn  on  the  B,  Bank.  In  February, 
18G9,  he  opened  a  separate  account  with  the  N,  and  P.  Bank^  headed 
*'  Police  Account.**  Some  of  the  items  to  his  credit  in  this  account  could  be 
traced  as  having  come  from  county  funds,  but  most  of  them  could  not.  The 
cheques  which  he  drew  upon  it  were  all  beaded  "Police  Account^**  and 
appeared  to  have  been  drawn  only  for  county  purposes.  For  the  purposes  of 
interest  the  N,  and  P,  Bank  treated  the  accounts  as  one  account,  and  the 
interest  on  the  balance  in  his  favour  was  carried  to  the  credit  of  his  private 
account.  At  the  time  when  the  police  account  was  opened,  the  manager  of  the 
bank  knew  that  G.  was  county  treasurer,  and  understood  that  he  had  been 
in  the  habit  of  paying  county  moneys  into  the  bank.  On  the  8th  of  April, 
1870,  G.  absconded,  his  private  account  being  overdrawn,  and  the  |x>lice 
account  being  in  credit : — 

Eeld  (affirming  the  decision  of  the  Chief  Judge  in  Bankniptcy,  who  had 
reversed  the  decision  of  the  County  Court  Judge),  that  the  bank  was  not 
entitled  to  set  off  the  one  account  against  the  other,  but  that  the  county 
magistrates  were  entitled  to  recover  the  balance  standing  to  G.*8  credit  on 
the  police  account. 

1  HIS  was  an  appeal  by  the  National  and  Provincial  Bank  from 
a  decision  of  the  Chief  Judge,  holding  them  not  entitled  to  set  off 
the  amount  by  which  the  bankrupt's  private  account  with  them 
was  overdrawn  against  the  balances  standing  to  his  credit  on  other 
separate  accounts. 

Chross  was  a  solicitor  at  Ipstoieh  in  large  practice.  In  1860  he 
was  appointed  treasurer  of  the  county  rates  for  the  eastern  division 
of  Suffolk,  and  entered  into  a  bond,  with  sureties,  conditioned  that 
he  "  should  well  and  truly  account  for  all  sums  of  money  received 
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aad  paid  by  bim  by  reason  or  on  account  of  bis  said  office,  and       L.  JJ. 
sbould  make  due  payment  of  all  such  orders  as  sbould  from  time        1871 
to  time  be  made  or  ordered  by  tbe  Court  of  Quarter  Sessions,  and      Ez  parte 
sbould  faithfully  discharge  all  the  trusts  reposed  in  him  by  the    ^^k^^*^"- 
said  appointment."    The  office  of  county  treasurer  was  created  by       gboss.     ^ 
statute  12  Geo.  2,  c.  29,  s.  6,  which  directs  security  to  be  given  to 
the  above  effect,  and  provides  that  all  sums  of  money  paid  to  the 
treasurer  under  the  Act  shall  be  '*'  deemed  and  taken  to  be  the 
public  stock,"  and  that  the  treasurers  shall  pay  so  much  of  the 
money  in  their  hands  to  such  persons  as  the  justices  shall  order  at 
general  or  quarter  sessions,  for  purposes  to  which  the  public  stock 
of  a  county  is  applicable  by  law.    The  statute  2  &  3  Vict  c.  93, 
s.  20,  directed  payment  of  the  police  out  of  the  county  rates,  and 
authorized  a  special  rate  for  that  purpose,  but  did  not  contain 
anything  to  put  the  treasurer  in  any  different  position  as  to  this 
rate  from  that  in  which  he  stood  as  to  the  general  county  rates. 
His  duties  were  to  receive  the  county  moneys,  make  out  of  them 
such  payments  as  the  magistrates  directed,  and  account  at  the 
quarterly  audits  held  by  them. 

During  the  whole  time  that  he  was  county  treasurer,  Gross  kept 
his  private  account  with  the  National  and  Provincial  Bank.  Most 
of  his  accounts  as  county  treasurer  he  kept  at  Bacon's  Bank.  Fart 
of  his  duty  as  treasurer  was  to  receive  the  police  rates,  and  pay 
the  police  through  their  several  superintendents.  For  a  long 
time  he  mixed  the  police  rates  with  his  own  private  moneys  at  the 
Naiional  and  Provincial  Bank.  It  appeared  from  the  evidence  that 
the  general  county  rates  and  police  rates  were  in  each  case  paid  to 
him  together  by  a  single  cheque,  which  he  used  to  pay  into  Bacon's 
Bank,  and  the  police  rate  was  carried  over  to  his  account  at  the 
Naiional  and  Provincial  Bank  by  cheques  drawn  by  him  on 
Bacon's  Bank.  In  February,  1869,  he  opened  a  separate  account 
with  the  National  and  Provincial  Bank,  which  was  headed, 

'^  The  National  Provincial  Bank  of  England, 
Dr.  In  account  with  Contra  Cr. 

Benjn.  L.  Gross,  Esq.,  Solicitor,  Ipswich. 
Police  Account." 

After  which  all  cheques  drawn  on  that  account  had  ''  Police  "  or 
''  Police  Account "  written  on  them.     Previous  to  this  he  had 
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L.  JJ.  opened  with  the  bank  in  1868  a  separate  aecounty  headed  ^  Soper- 

1871  annuation  Fund."    The  payments  which  he  had  to  make  in  this 

Exparu  respect  were  payments  to  disabled  members  of  the  police  force. 

K1KG8TON.  He  also  kept  another  separate  account  with  the  same  bank,  headed 


Gbom.       "  Special  Account." 

•""  The  manager  of  the  NaiionaJ  and  Provincial  Bank  admitted 

that  he  knew  Orosa  to  be  county  treasurer,  and  had  an  idea  that 
dross  paid  county  moneys  into  the  bank.  He  said  that  Oross,  on 
opening  the  police  account,  had  told  him  that  for  his  own  con- 
yenience  he  wished  the  account  kept  separate,  and  that  he  (witness) 
did  not  believe  that  Oross  was  opening  the  account  as  county 
treasurer,  but  understood  that  it  was  merely  a  separation  of  the 
account  as  a  mattei:  of  conyenience  to  Gross.  He  stated  that  he 
did  not  remember  precisely  what  passed  at  the  interyiew. 

The  police  account  was  opened  on  the  Ist  of  February,  1869, 
and  no  item  to  Qrodss  credit  appeared  in  it  till  the  26th,  but  in 
the  meantime  he  had  drawn  cheques  upon  it  to  the  amount  of 
£665  0«.  Hi.  On  the  26th  of  February  there  was  entered  to 
Gross  s  credit  in  this  account  the  sum  of  £295  5s.  6(2.,  which  arose 
from  a  cheque  drawn  by  him  on  his  private  account,  and  several 
large  sums  were  afterwards  similarly  carried  over  to  his  credit  in 
this  account  from  his  private  account,  the  last  being  £604  73.  3(2., 
under  the  date  of  the  7th  of  April,  1870,  and  entered  in  the  police 
account  as  *'  Balance  of  Bates."  Some  of  the  sums  entered  to  his 
credit  could  be  traced  as  having  been  county  moneys,  but  the 
greater  part  could  not.  On  the  8th  of  April,  1870,  the  balance  to 
Gross's  credit  on  the  police  account  was  £2609  168.  8(2.  It  did 
not  appear  that  Gross  ever  drew  cheques  on  this  account  for  any 
but  county  purposes. 

No  sums  appeared  to  have  been  carried  to  Gross's  credit  in  the 
superannuation  account  from  his  private  account  after  the  police 
account  was  opened,  but  several  were  carried  over  to  it  from  the 
police  account.  The  balance  standing  to  Grosses  credit  in  this 
account  on  the  8th  of  April,  1870,  was  £362  13«.  10(2. 

On  the  8th  of  April,  1870,  Gross's  private  account  was  over- 
drawn to  the  amount  of  £973 18s.  7c2.,  and  the  "  Special  Account " 
was  overdrawn  £1729  38.  5d. 

For  the  purposes  of  interest  all  the  accounts  which  Gross 
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kept  with  the  National  Provincial  Bank  were  treated  as  one 
account,  and  the  interest  was  carried  to  the  credit  of  his  private 
account. 

On  the  8th  of  April,  1870,  Ghross  committed  an  act  of  bank- 
ruptcy by  leaving  England  to  avoid  his  creditors,  and  on  the  14th 
of  July  he  was  adjudged  bankrupt. 

On  the  20th  of  August  Sir  Shafto  Adair ^  on  behalf  of  himself 
and  the  other  magistrates  of  East  Suffolk^  took  out  a  summons  to 
establish  their  title  to  the  moneys  standing  to  Gross's  credit  on 
the  police  and  superannuation  accounts.  Gross  was  indebted  to 
the  county  on  the  police  account,  £2433  5s.  2(2.,  an  amount,  it  will 
be  seen,  somewhat  less  than  the  balance  standing  to  his  credit  in 
the  police  account  at  the  bank.  On  the  superannuation  account 
he  was  indebted  precisely  to  the  amount  which  he  had  standing  to 
that  account  at  the  bank. 

The  bank  opposed  the  claim  of  the  magistrates,  and  claimed  to 
treat  all  Grosses  accounts  as  a  whole,  and  retain  out  of  the  police 
and  superannuation  accounts  the  balance  in  which  he  was  indebted 
to  them  on  his  private  account  and  special  account. 

The  Judge  of  the  Ipswich  County  Court  decided  in  fevour  of  the 
claim  by  the  bank  (1).    But  this  decision  was  reversed  on  appeal 


L.JJ. 

1871 


(1)  1870.  Nov.  16. 

With  respect  to  the  question  between 
the  magistrates  and  the  bank,  I  have 
felt  very  great  doubt  and  difficulty  in 
coming  to  a  conclusion.  No  evidence 
was  given  as  to  the  circumstances  under 
which  the  **  superannuation  fund  **  ac- 
count was  first  opened  distinct  from 
the  general  account  in  July,  1868. 
But  with  reference  to  the  "Police 
Account,*  which,  down  to  February, 
1869,  was  amalgamated  with  OroBs*8 
general  private  account,  it  appears  from 
the  evidence  of  Mr.  Smithy  the  manager 
of  the  National  and  Provincial  Bank 
at  Ipsunch,  that  the  police  account 
was  opened  in  February,  1869,  at  Mr. 
Orou'a  suggestion,  and,  as  he  stated, 
for  his  convenience ;  that  Mr.  Oroas 
suggested  the  heading  "Police  Account," 
and  stated  that  he  would  write  **  Police 


Account "  upon  the  cheques  drawn  on 
that  account  to  distinguish  them,  but 
it  does  not  appear  that  anything  was 
said,  when  it  was  arranged  that  the 
**  Police  Account "  should  be  opened,  as 
to  what  money  should  be  placed  to  the 
credit  of  that  account,  or  from  what 
source  it  was  to  come ;  and  it  appears 
from  the  pass-book  that  the  police 
account  was  at  first  overdrawn  to  the 
extent  of  £665  Os.  lid.  before  a  single 
farthing  was  placed  to  the  credit  of 
that  account.  Mr.  Smith  admitted, 
indeed,  that  ever  since  he  became 
manager  he  knew  that  Gross  was  county 
treasurer,  and  that  it  was  his  duty  to 
receive  and  pay  away  county  money, 
and  that  before  the  police  account  was 
opened  he  (Smith)  had  an  impression 
that  Gross  paid  in  county  money  to  his 
own  private  account.    But  there  was 
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by  the  Chief  Jadge  in  Bankruptcy,  and  from  his  decision  the  present 
appeal  was  brought. 


no  sufficient  evidence  to  satisfy  my 
mind  that  Mr.  Smith  knew  that  the 
halances  standing  from  time  to  time  to 
the  credit  of  the  police  acoonnt  were 
composed  either  altogether,  or  to  any 
particular  amoant,  of  county  money ; 
and  from  the  evidence  of  Mr.  Ranwme^ 
for  many  years  Mr.  Groet^s  clerk,  it 
appears  that  Oross  received  the  general 
county  rates  and  the  police  rates  from 
the  treasurers  of  the  unions  hy  single 
cheques  for  the  amount  of  both  rates, 
and  that  he  {Ranwme)  generally  took 
and  paid  in  such  cheques  to  Messrs. 
Bacon  ^  Co*a  Bank^  but  that  he  never 
took  any  of  those  cheques  to  the  Na- 
tional and  Provincial  Bank ;  and  Mr. 
Ban$ame  further  stated,  that  to  his 
knowledge  G^ross  paid  money  from  his 
own  private  account  to  the  credit  of 
the  police  account,  and  paid  county 
money  into  his  own  private  account, 
and  that  he  believed  it  was  Oross's 
habit  just  before  every  audit  to  make 
up  the  balances  of  the  general  county 
account  at  Messra.  Bacon  A  Co\  and 
of  the  police  account  at  the  National 
and  Provincial  Bank^  to  their  proper 
amounts,  so  as  to  correspond  with  the 
accounts  to  be  audited.  It  further 
appeared  from  Mr.  Stnit/is  evidence 
that  at  each  half-yearly  rest  since 
the  police  account  was  opened,  the 
interest  upon  all  the  accounts  were 
calculated,  and  that  the  interest  upon 
the  credit  balances  was  set  against  that 
on  the  overdrawn  balance,  and  the 
balance  of  such  interest,  according  as  it 
was  in  Grom^a  favour  or  against  him, 
credited  or  debited  in  his  private  ac- 
count. Such  being  the  facts  as  to  the 
opening  and  general  state  of  the  police 
account,  the  question  is,  does  the  deci- 
sion in  Bodenham  v.  Hoekyne  (21  L.  J. 
(Ch.)  864)  apply  to  the  police  account 


now  in  question.  And  after  much  con- 
sideration, I  have  come  to  the  oon- 
doston  that  it  does  not.  First,  because 
the  money  paid  to  the  credit  of  that 
account  was  sometimes  county  money 
and  sometimes  Orots^s  own  money, 
and  because  there  is  no  sufficient  evi- 
dence to  shew  that  Mr.  Smith  knew 
what  was  and  what  was  not  county 
money  of  that  paid  in ;  secondly,  be- 
cause, as  to  interest,  all  the  accounts 
kept  by  Grou  at  the  National  and  Pro- 
vincial Bank  were  treated  as  one  ac- 
count; and  thirdly,  because  originally 
the  police  account  an4  Grose's  private 
account  were  one  account,  and  were 
afterwards  divided  merely  for  Grosses 
private  convenience,  and  not  fcff  any 
benefit  to  the  bank  ;  with  reference  to 
which  last  ground  I  find  the  following 
pass^e  in  Vice*Ghancellor  Kindeniey's 
judgment  in  Bodenham  v.  Hoskyns, 
After  referring  to  the  depositions,  he 
says :  **  I  confess  it  does  appear  to  me 
that  the  use  of  the  word  'introduce 
there,  which  occurs  more  than  once,  is 
important  It  is  evidently  not  the  split- 
ting of  a  pre-existing  account  for  the 
mere  convenience  of  the  individual 
keeping  the  account.  It  was  holding 
out  to  the  bankers,  or  a  conception  on 
the  part  of  the  bankers  that  there  wss 
held  out  to  them,  the  introduction  to 
them,  that  is,  the  opening  with  them,  of 
some  account  which  would  be  for  their 
benefit.*  From  this  passage  I  do  not 
think  it  an  unfair  influence  to  draw, 
that  had  the  Bothwas  estate  account 
been  originally  amalgamated  and  kept 
as  one  with  Parkes\  the  receiver's 
own  private  account,  and  the  accounts 
had  afterwards  been  separated  for 
Parkeis  own  private  convenience,  the 
Vice-Chancellor's  decision  might  have 
been  different.    I  am  of  opinion,  there- 


VOI^  VI.]  CHANCEBY  APPEAXS.  G37 

M  r.  Be  Oex,  Q.C.,   Mr.  Little^   Q.C.,  and   Mr.  Gibbs,  for   the       L.  jj. 
Appellants : —  1871 

In  order  to  support  the  order  under  appeal,  three  propositions     Ex  parte 
must  be  established :  first,  that  Gross  was  a  trustee ;  secondly,  that       j 
the  moneys  in  question  were  the  trust  moneys ;  and,  thirdly,  that  the       GRoee. 
bank  had  notice  of  this.    As  to  the  first,  it  cannot  be  maintained        ""^ 
that  a  county  treasurer  is  a  trustee  :  he  is  rather  in  the  position  of  a 
banker,  his  duty  being  to  make  payments  for  county  purposes 
according  to  orders,  and  to  account  for  his  receipts.     He  is  at 
liberty  to  make  profit  by  the  use  of  the  moneys,  which  negatives 
his  being  a  trustee:  12  Geo.  2,  c.  69,  s.  6;  Crauford  v.  Attomet/" 
General  (1)  ;  Lord  MdviUe's  Case  (2).    And  in  this  case  the  Chief 
Judge  held  Chross  to  be  entitled  to  the  interest  payable  on  the 
balances.    The  statute  23  Geo.  8,  c  50,  alters  the  position  of  some 
public  accountants  and  makes  them  trustees,  and  similar  changes 
have  been  made  by  various  local  Acta :  2  &  3  Vict.  c.  87,  ss.  7,  8 ; 
2  &  3  Vict.  c.  88,  ss.  6, 7 ;  2  &  3  Vict.  c.  95,  ss.  6,  7.    No  such 
alteration  has  been  made  as  to  county  treasurers.   The  statute  2  &  3 
Vict.  c.  93,  s.  20,  directs  payment  of  the  police  out  of  the  county 
rate,  and  authorizes  a  rate  for  that  purpose,  but  leaves  the  treasurer 
on  the  old  footing.     Had  the  Legislature  meant  to  make  him  a 
trustee  of  these  rates,  it  would  have  said  so.     Another  criterion  is, 
that  a  county  treasurer,  although  he  may  have  placed  the  moneys 
received  by  him  in  a  bank  of  undoubted  solvency  at  the  time,  or  taken 
such  other  care  of  the  moneys  as  he  would  of  his  own,  or  as  a  trustee 
is  bound  to  take  of  trust  moneys,  is  nevertheless  liable  to  replace 
them,  if  lost  through  the  failure  of  the  bank  or  otherwise.     An 
opinion  to  this  effect  has  lately  been  given  by  counsel  of  the 
greatest  eminence,   and  acted  upon   by  the  parties  in   a  case 
where  a  bank,  at  which  a  county  treasurer  kept  his  account, 
failed.     Next,  it  must  be  shewn  that  the  balance  claimed  con- 
sisted of  trust  moneys.    They  must  be  traced  into  the  account. 
That  was  done  in  the  very  few  instances  in  which  bankers  have 
been  held  under  very  special  circumstances  to  be  liable :  PanneU  v. 

fore,  that  the  National  and  Provincial  all    Orosa'a   accounts    treated   as  one 

Bank  had  a  lien  upon   the  balances  account. 

now  in  question,  and  is  entitled  to  (1)  7  Price,  1,  78. 

retain  so  much  of  them  as  will  balance  (2)  29  State  TnaU,  1470. 
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L.  JJ.  Hurley  (1) ;  Bodenham  v.  Soskins  (2).  An  accoimt  cannot  be  a 
1871  trust  accoimt  unless  its  existence  is  communicated  to  the  cestui 
Ex  parte  gue  trud  I  WoUwyn  v.  CouUs  (3).  The  mere  &ct  of  a  trustee 
iNGSTOM  ^yxiting  apart  in  his  drawer  for  the  purpose  of  making  good  a 
Gb<m8.  breach  of  trust  a  sum  of  money  of  his  own,  and  labelling  it  with 
the  title  of  the  trust,  does  not,  in  the  event  of  his  bankruptcy, 
make  that  sum  the  property  of  the  cestui  que  trust:  Wihon  v. 
Balfowr  (4).  The  ratio  decidendi  in  Bodenham  v.  Eoshins  and 
Panndl  v.  Hurley  does  not  affect  us,  for  in  both  those  cases 
the  cestuis  qv£  trust  had  notice  of  the  trust  account ;  and,  more- 
over, the  bankers  had  clear  knowledge  that  the  fund  consisted  of 
traceable  trust  money.  This  is  an  essential  circumstance,  and  if 
it  were  not  held  to  be  so,  the  result  to  bankers  would  be  most 
alarming.  To  fix  them  with  responsibility,  they  must,  by  the  title 
of  the  account,  undertake  it.  This  they  had  done  in  the  only  two 
oases  relied  upon  below  on  the  other  side,  viz.,  PanneU  v.  Hurley 
and  Bodenham  v.  Hoskins.  In  the  former,  Vice-Chancellor  Knight 
Bruce  intimated  that  the  mere  title  of  the  account  is  not  enough. 
At  all  events,  where  the  title  is  in  the  treasurer's  private  cha- 
racter, with  only  some  distinguishing  word,  that  cannot  be  sufficient 
to  impose  upon  the  bankers  the  difficult  and  dangerous  duty  here 
sought  to  be  imposed  on  them ;  a  mere  separation  of  accounts  at 
a  bank  for  the  convenience  of  the  customer  cannot  have  such  an 
effect  as  is  here  contended  for :  8ime  v.  Brittain  (5) ;  Ex  parte 
Pearee  (6). 

Mr.  Eddis,  Q.C.,  Mr.  PhUbrich,  and  Mr.  Davey,  for  the  magistrates 
of  East  Suffolk,  were  not  called  upon. 

Mr.  Hardy,  Q.C.,  and  Mr.  Culler^  appeared  for  the  trustee  in 
bankruptcy. 

Sir  W.  M.  James,  L  J. : — 

This  case  has  been  argued  with  a  courage,  a  pertinacity,  and  a 
learning  which  it  has  been  melancholy,  in  my  judgment,  to  see 
thrown  away  upon  a  case  so  utterly  hopeless.    A  gentleman  was 

(1)  2  Coll.  241.  (4)  2  Campu  679. 

(2)  21 L.  J. (Ch.) 864 ;  2D. M.  &  G.  903.  (5)  4  B.  &  Ad.  875. 

(3)  3  Mer.  707,  (6)  2  M.  D.  &  D.  142. 
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the  treasurer  of  a  county :  in  that  character  he  had  to  receive 
moneys  belonging  to  the  county  and  connected  with  the  police, 
and  he  had  to  make  expenditure  for  the  county  in  that  character 
and  out  of  those  funds.  For  a  long  time  he  had  mixed  those 
moneys  with  his  private  moneys  at  his  bankers.  Being  then 
minded  (probably  because  he  felt  that  he  might  fall  into  pecuniary 
difiSculties)  to  do  what  it  was  his  plain  and  obvious  duty  as  an 
honest  man  to  do,  to  keep  the  public  stock  of  the  county  not 
mixed  up  with  his  own,  and  to  avoid  the  liability  to  which  trustees 
are  subject  who  deal  improperly  with  trust  fnnds,  he  opened  a 
distinct  account,  and  headed  it  ^  Police  Account/'  which  heading, 
to  my  mind,  was  as  clear  and  distinct  a  statement  that  the  moneys 
paid  into  it  were  moneys  belonging  to  the  county,  as  if  he  had  put 
the  county  moneys  into  a  strong  box  labelled  **  County  Moneys ;" 
and  when  he  failed^  the  moneys  standing  to  that  account  were,  in 
my  opinion,  as  much  county  moneys  as  if  they  had  been  kept  in 
such  a  box  as  I  have  suggested.  The  bankers  opene.d  the  account, 
and  dealt  with  the  account,  knowing  that  it  was  a  county  account. 
The  fact  that,  when  his  private  account  was  overdrawn,  he  drew 
from  it  sums  made  up  of  pounds,  shillings,  and  pence  for  the  pur- 
pose of  paying  them  in  to  the  police  account,  conclusively  shews 
that  he  paid,  out  of  moneys  which  his  bankers  were  willing  to  lend 
him,  the  moneys  which  he  knew  to  be  due  from  him  to  the  county. 
The  fact  that  the  amount  standing  to  his  credit  in  the  police  account 
is  rather  more  than  the  balance  which  is  found  due  as  between 
him  and  the  county,  appears  to  me  to  be  immaterial,  and  simply 
arises  from  his  having  made,  on  behalf  of  the  police  fund,  pay- 
ments for  which  he  had  not  taken  credit.  In  my  mind  this  case 
is  infinitely  stronger  than  those  referred  to  during  the  argument, 
in  which  a  similar  claim  on  the  part  of  bankers  was  disallowed, 
for  in  those  cases  the  banker  relied  on  cheques  drawn  by  the  cus- 
tomers ;  and  if  a  banker  receives  from  a  customer  holding  a  trust 
account  a  cheque  drawn  on  that  account,  he  is  not  in  general 
bound  to  inquire  whether  that  cheque  was  properly  drawn.  Here 
the  customer  has  drawn  no  cheque,  and  the  bankers  are  seeking  to 
set  off  the  balance  on  his  private  account  against  the  balance  in  his 
favour  on  what  they  knew  to  be  a  trust  account.  I  am  of  opinion 
that  the  appeal  ought  to  be  dismissed,  and  dismissed  with  costs. 


L.JJ, 

1871 


Ek  parte 

KiKOSTOK. 

In  re 

GR0S8. 
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li.  JJ.      Sir  G.  Mellish,  L  J. : — 
^^^  I  am  of  the  same  opinion ;  and  I  will  only  add  that,  in  my 


Kx  paru  opinion,  we  are  not  really  doing  any  prejudice  to  bankers  by  esta- 
In  re        blishing  a  rule  that,  if  an  account  is  in  plain  terms  headed  in  such 

Gvoss,  a  YfQiy  that  a  banker  cannot  fail  to  know  it  to  be  a  trust  account, 
the  balance  standing  to  the  credit  of  that  account  will,  on  the 
bankruptcy  of  the  person  who  kept  it,  belong  to  the  trust.  The 
banker  need  not  open  such  an  account  unless  he  pleases ;  when 
])J8  customer  asks  him  to  open  it,  he  is  at  liberty  to  decline ;  and 
if  the  customer,  when  his  general  account  is  overdrawn,  asks  that 
it  may  be  further  overdrawn  for  the  purpose  of  paying  money 
into  the  trust  account^  the  banker  is  entitled  to  refuse  such  accom- 
modation. The  only  consequence  of  our  acceding  to  the  argu- 
ment of  the  Appellant  would  be  that,  whenever  a  trustee  or  a 
public  accountant,  who  intended  to  behave  like  a  honest  man, 
knew  that  there  was  some  risk  of  his  failure,  and  wished  to  keep 
public  moneys  or  trust  moneys  separate,  he  would  be  obliged 
to  go  to  some  other  bankers,  in  order  to  be  really  safe.  That 
would  be  a  disadvantage  to  his  bankers,  for,  generally  speaking, 
bankers  consider  it  very  advantageous  to  have  public  accounts, 
because  such  accounts  are  generally  in  credit  to  a  considerable 
amount,  and  they  know  at  what  particular  periods  the  money  will 
be  drawn  out.  As  regards  the  question  whether  these  are  trust 
moneys  or  not,  it  really  is  quite  impossible  to  avoid  seeing  that 
they  are,  when  we  read  the  6th  section  of  12  Geo.  2,  c.  29,  which 
expressly  states  that  they  are  to  be  treated  as  public  stock ;  and  I  do 
not  think  that  the  mere  circumstance  of  the  treasurer  being  allowed 
to  make  a  profit  from  them  is  at  all  a  conclusive  argument  to  the 
contrary.  The  fact  is,  that  when  these  old  Acts  were  passed,  it  was 
always  considered  that  the  obligation  was  only  to  account  for  the 
actual  sums  received,  and  the  rule  which  the  Court  of  Chancery 
applies  to  ordinary  private  trusts,  that  a  trustee  shall  not  make  a 
profit  of  his  office,  was  not  considered  applicable  to  public  trusts 
of  this  nature. 

Solicitors :   Mr.  E.  Bromley ;  Messrs.  JTtZitf ,  WUde^  Berger^  & 
Moore;  Messrs.  Peacock  &  Ooddard. 
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Winding-up — Limited  Company — SmaUness  of  Interest  of  Petitioner — 

Sharehotder—Companies  Aet^  1862,  s.  79.  ^^^U  *• 

A  company  was  formed,  with  limited  liability,  having  a  capital  of  £50,000, 
in  10,000  shares,  of  which  2300  were  taken,  and  calls  made  to  the  amount 
of  £4  per  share.  A  holder  of  five  shares,  on  which  £4  per  share  had  been 
paid,  presented  a  Petition  for  winding  up  the  company,  alleging  it  to  be 
unable  to  pay  its  debts.  The  great  body  of  shareholders  were  opposed  to  a 
winding-up : — 

Held  (affirming  the  order  of  Malins^  V.C),  that  the  Petition  ought  to  be 
dismissed,  for  that  the  Court  had  a  judicial  discretion  as  to  ordering  a 
winding-up  on  the  Petition  of  a  shareholder,  and  ought  not,  in  the  case  of  a 
limited  company,  to  make  the  order  against  the  wish  of  the  bulk  of  the 
shareholders  on  the  application  of  a  person  whose  interest  and  liability  were 
so  small. 

X  HIS  was  an  appeal  petition  from  an  order  of  Yice-Chancellor 
MdinSf  dismissing  with  costs  a  Petition  for  the  winding  up  of  the 
London  SvUnirban  Btmh,  Limited. 

The  company  was  registered  on  the  8th  of  May,  1868,  under 
the  Companies  Act,  1862^  as  a  company  with  limited  liability.  The 
capital  was  £50,000,  divided  into  10,000  shares  of  £5  each ;  2300 
•shares  had  been  subscribed  for,  and  calls  made  to  the  amount  of 
£4  per  share.  The  Petitioner  was  the  holder  of  five  shares,  on 
^hich  the  £4  per  share  had  been  paid.  The  Petition  alleged 
that  the  company  was  unable  to  pay  its  debts,  even  if  the  whole 
uncalled-for  capital  were  paid  up ;  but  that  nearly  two-thirds  of 
ihe  shares  allotted  were  held  by  persons  of  no  means,  who  were 
imder  the  control  of  the  promoter  and  manager  of  the  company, 
and  that  he  was,  therefore,  able  to  prevent  any  resolution  for  a 
volmitary  winding-up  from  being  carried.  The  great  body  of 
•shareholders  were  opposed  to  a  winding-up,  and  appeared  by  counsel 
to  oppose  the  Petition.  The  Petitioner  was  cross-examined  on  his 
.a£Gidavit  in  support  of  the  Petition,  but  before  he  could  be  re- 
examined the  Petition  came  on  before  Yice-Chancellor  Malins^  who 
declined  to  allow  it  to  stand  over  for  the  re-examination,  and 

<iismissed  it  with  costs. 
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L.  JJ.  Mr.  Olasse,  Q.G.,  and  Mr.  ChraJiam  Eastings,  for  the  Appellant : — 

^^*  Our  evidence  is  incomplete,  owing  to  a  delay  in  the  cross- 


in  re       examination,  and  we  ought  to  have  an  opportunity  of  completing  it» 

London  *x  .r  j.  « 

^bIJkk.'^^        [The  Lord  Justice  James: — Before  we  give  you  that  oppor- 

tunity,  you  must  satisfy  us  that  a  shareholder  in  a  limited  company 

who  can  at  most  only  be  called  upon  for  payment  of  £5,  has  a 
right,  ex  dAUo  jtutitue,  to  have  the  company  wound  up  against 
the  wish  of  a  large  majority  of  shareholders.  How  can  we  believe 
the  application  to  be  made  hand  fids  ?] 

The  interest  of  the  Petitioner  is  small,  but  this  is  in  substance  a 
proceeding  on  behalf  of  himself  and  the  other  shareholders,  in 
which  case  smallness  of  interest  is  no  bar ;  and  the  Court  will 
only  look  to  the  question  whether  the  circumstances  of  the  company 
are  such  that  it  ought  to  be  wound  up. 

[They  referred  to  In  re  European  Aeeurance  Society  (1)  and  In  re- 
West  Swrrey  Tanning  Company  (2).] 

Mr.  Hiffgins,  for  a  large  body  of  shareholders,  and  Mr.  Cotton,  Q.C ,. 
and  M.T. Bradford,{oT  the  company,  appeared  to  oppose  the  appeal^ 
but  were  not  called  upon. 

Sir  W.  M.  James,  L. J. : — 

The  Petition  in  this  case  was  presented  for  winding  up  a  small 
company,  with  limited  liability,  in  which,  on  the  Petitioner's  own 
shewing,  he  has  no  beneficial  interest,  as  he  alleges  it  to  be  unable 
to  pay  its  debts,  and  in  respect  of  which  his  only  liability  is  to  be 
called  upon  to  pay  a  sum  not  exceeding  £5.  As  soon  as  these 
circumstances  were  made  patent  to  the  Vice-Chancellor,  I  am  of 
opinion  that  it  was  within  his  discretion  to  put  a  stop,  as  he  has 
done,  to  all  further  expense,  by  dismissing  a  Petition  the  presenta- 
tion of  which  could  not  be  for  the  benefit  of  the  company  or  of  the 
Petitioner,  and  the  proceedings  under  which  could  serve  no  other 
end  than  that  of  squandering  in  costs  the  trifling  assets  of  the- 
company.  The  case  of  a  company  with  unlimited  liability  would 
be  open  to  other  considerations. 

(I)  Law  Ticp.  9  Eq.  122.  (2)  Law  Rep.  2  Eq.  737. 
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Sir  G.  Mellish,  L J. : —  i.  JJ. 

I  am  of  the  same  opinion.    When  a  creditor  who  cannot  obtain        JJ^ 


payment  of  his  debt  comes  here  for  a  winding-up  order,  the  Court  no       •!»  « 
doubt  must,  ex  debito  juditue,  make  it,  if  he  brings  the  case  within    Subvbbav 
the  Act.    But  the  79th  section  is  not  compulsory ;  and  I  think  it  ' 

clear  that,  if  the  application  is  made  by  a  shareholder,  the  Court 
ought  to  exercise  a  judicial  discretion.  Here  the  assets  appear  not 
to  exceed  £9000,  and  the  debts  are  considered  to  amount  to  more 
than  £5000.  If  a  winding-up  order  were  made,  the  assets  would 
probably  be  swallowed  up  in  costs,  so  that  the  creditors  who,  if  the 
company  are  allowed  to  manage  their  afi^rs  for  themselves,  may 
receive  something,  would  get  nothing.  This  accounts  for  the  cir- 
cumstance that  no  creditor  has  come  forward  to  ask  for  a  winding-up. 
The  appeal  must  be  dismissed  with  costs. 

Solicitors :  Messrs.  ChurehiU  &  Hordem ;  Messrs.  RooJcs^  Kenrici, 
&  Harstan. 


THAMES  PLATE  GLASS  COMPANY  v.  LAND  AND  SEA       l.  jj. 
TELEGRAPH  CONSTRUCTION  COMPANY,  mi 

Winding-up— Leave  to  proceed,  ^^  ^ 

Where  tbe  Judge  in  whose  Court  a  company  is  being  wound  up  has, 
under  the  Companies  Act,  1862,  s.  87,  given  leaye  to  a  Plaintiff  to  proceed 
with  a  suit  against  the  company,  the  Court  of  Appeal  will  not  interfere  with 
the  discretion  of  the  Judge. 

In  JonOy  1870,  the  Thames  Plate  Olaes  Company^  as  vendorsy  filed 
a  bill  in  the  Court  of  the  Vice-chancellor  StiMti  against  the  Land 
and  Sea  Telegraph  Constnietian  Company  for  specific  performance 
of  a  contract  to  purchase ;  and  on  the  2Srd  of  June  an  injunction 
was  granted  restraining  the  Defendants  from  continuing  an  action 
at  law  for  the  deposit.  Interrogatories  were  filed  hj  the  Plaintiffs 
on  the  24th  of  June.  On  the  21st  of  July  the  Tehpraph  Cam-^ 
pony  passed  a  resolution  for  a  yoluntarj  winding-up ;  and  on  the 
5th  of  August  an  order  was  made  to  continue  the  winding-up  under 
the  supervision  of  the  Court. 
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L.  JJ.  Ou  the  20th  of  December  the  Vice-Chancellor  Malins  gave  the 

1871        Plaintiffs  liberty  to  enforce  an  answer,  being  of  opinion  that,  under 

TBjjoa      ^^^  circumstances,  the  balance  of  convenience  was  in  favour  of 

^^^  ant"  ^^^^K  ^^  ^^^^  ^  S^  ^°  until  answer.    But  he  directed  that  no 

«•         further  proceedings  should  be  taken  without  leave,  as  reported  (1). 

Teliobaph       The  Defendants  put  m  an  answer  denying  the  contract  and 

O^A^.^^  alleging  fraud. 

'~~  The  Plaintiffs  then  applied  to  the  Vice-chancellor  Jlfa/in«  in  the 

matter  of  the  winding-up  and  in  the  suit,  for  leave  to  proceed, 

offering  to  consent  to  have  the  suit  transferred  to  the  Court  of  the 

Vice-Chancellor,  and  to  have  it  brought  on  immediately. 

The  Vice-Chancellor  gave  the  Plaintiffs  leave  to  proceed.  The 
Defendants  appealed. 

Mr.  Olasse,  Q.C.,  and  Mr.  Eekeuneh,  for  the  Appellants : — 

The  questions  in  this  suit  can  all  be  as  well  decided  in  the 
winding-up,  and  ought  to  be  so.  It  is  the  intention  of  25  &  26 
Vict  c.  89,  s.  87,  that  all  questions  should  be  decided  in  the  winding- 
up.  The  answer  is  on  record,  and  we  are  as  much  bound  by  it  as  if 
the  suit  continued.  The  proceedings  in  winding-up  will  be  cheaper 
and  quicker.  This  suit  was  commenced  before  the  winding-up  order, 
and  there  is  no  instance  in  which  a  suit  under  those  circumstances 
has  been  allowed  to  proceed. 

Mr.  CcUon,  Q.C.,  and  Mr.  CracknaU,  for  the  Plaintiffs,  were  not 
called  upon. 

Sir  W.  M.  James,  L.J. : — 

This  is  a  matter  so  very  much  in  the  discretion  of  the  Court 
below,  that  the  order  made  in  that  Court  ought  not  to  be  varied. 

The  Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s.  87,  says,  that 
"  When  an  order  has  been  made  for  winding  up  a  company  under 
this  Act,  no  suit,  action,  or  other  proceeding  shall  be  proceeded 
with  or  commenced  against  the  company,  except  with  the  leave  of 
the  Court,  and  subject  to  such  terms  as  the  Court  may  impose." 
That  means  the  Court  charged  with  the  winding-up;  and  the 
Judge  of  that  Court  having  full  knowledge  of  the  subject,  it  appears 

(1)  Uw  Rep.  11  Eq.  248. 
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to  him  that  the  thing  should  be  disposed  of  upon  the  issue  raised       L.  JJ. 

on  the  bill  and  answer,  and  not  upon  a  case  raised  by  a  summons.       1871 

It  appears  to  me  also,  that  every  contested  question  is  far  more     Thames 

complicated  in  Chambers   by  afiSdavits  and  adjournments  into  ^omIpaict^ 

Courts  and  that  you  are  more  likely  to  have  delay  in  Chambers  ^       ^*    » 

T  1  T       .  LakdandSba 

tban  in  Court    I  am  not  disposed  to  interfere  with  the  decision  of   Tblbgraph 

the  Vice-Chancellor.  Compaot. 

The  Vioe-Chancellor  will,  no  doubt,  give  leave  to  advance  the 
cause  when  transferred  to  him. 

This  application  must  be  refused  with  costs. 

Sib  6.  Mellish,  L.  J. : — 

Where  a  matter  has  been  left  by  the  Legislature  to  the  discre- 
tion of  the  Court,  we  ought  not  to  interfere  with  that  discretion 
when  exercised  by  the  Vice-Chancellor. 


Appeal  dismissed  with  costs.  The  cause  by  consent  to  be  transferred  to  the 
Yice-Chancellor  JfoZtns,  and  the  parties  to  consent  to  an  application  to  advance 
the  cause. 

Solicitors :  Messrs.  WatHns,  Baker,  dt  Baylis  ;  Messrs.  TUleard, 
Oodden^  dt  Hdme. 


FREES  V.  COKE.  L.  c. 

1870 
Foreclosure — Fmai  Order — Receipt  of  Rents — Setting  aside  Deed, 


Dee.  14, 15. 
Where  a  solicitor  and  mortgagee  took  a  conveyance  from  the  mortgagor, 

a  day  labourer,  who  had  no  independent  legal  advice :—  w^v^ 

Eeldf  that  the  deed  was  not  vab'd  unless  the  circumstances  were  all      Jan.  17. 

explained  to  the  mortgagor,  and  that  the  onus  of  shewing  that  this  was  done 

lay  on  the  solicitor. 
A  foreclosure  is  not  complete  until  the  final  order  has  been  made,  and  the 

final  order  cannot  be  obtained  if  rents  have  been  reoeiyed  by  the  mortgagee 

since  the  account  was  taken. 
Decree  of  James^  Y.G.,  affirmed,  with  a  variation. 

jReES  PBEE8,  the  Plaintiff  in  this  suit,  was,  m  1847,  owner  of 
certain  land  for  a  term  of  years  dependent  on  lives,  subject  to  a 
mortgage  for  £500  to  JB.  P.  Leeson.    In  1847,  B,  P.  Leeson,  the 
Vol.  VL  Si''  1 
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L.  0.  mortgagee,  filed  a  bill  for  foreclosure  against  Bees  Frees.  In  1849 
1870-1  the  usaal  decree  was  made;  the  Master  found  that  the  gum  of 
PfiXBs  £686  was  due  for  principal,  interest^  and  costs ;  and  appointed  the 
Coke.       ^Ist  of  June,  1849,  for  redemption. 

The  order  confirming  the  report  was  made  absolute  on  the  3rd  of 

May,  1849.  Default  was  made  in  payment,  but  the  Snal  order  was 
not  obtained.  This  was  probably  on  account  of  the  death  of  the 
mortgagor,  which  took  place  on  the  2nd  of  August^  1849,  or 
because  (as  appeared  to  be  the  case)  the  mortgagor  had  in  the 
interim  receiyed  rents. 

W.  Leesony  the  son  and  representative  of  R.  P.  Leesan,  or  his 
solicitor  H,  8.  CoJce,  had  taken  and  remained  in  possession  of  the 
land,  and  in  1854  they  attempted  to  sell  it,  when,  as  it  seemed, 
the  defect  in  the  title  was  discovered.  H.  8.  Coke  appeared  to  con- 
template a  purchase,  and  he  thereupon  went  to  the  Flaintifi^,  who 
was  a  day  labourer  in  poor  circumstances,  and  represented  (as  the 
Plaintiff  stated)  that  his  interest  was  of  no  value,  and  the  Plaintiff 
agreed  to  sell  his  interest  in  the  land  and  in  a  policy  on  the  lives 
in  the  lease  to  Coke  for  £50.  Accordingly,  by  an  indenture  dated 
the  29th  of  March,  1854,  the  Plaintiff,  in  consideration  of  £50,  pur- 
ported to  assign  or  underlease  to  Coke  all  the  lands  comprised  in  the 
lease,  and  also  the  policy,  subject  to  the  mortgage  for  £500.  The 
Plaintiff  appeared  to  have  had  no  independent  professional  advice, 
but  he  was  the  only  person  connected  with  the  transaction  who 
now  remained  alive :  he  was  nearly  eighty,  and  his  memory  was 
very  defective. 

In  1857  an  indenture  was  made  between  W.  Leesan  of  the  one 
part,  and  K  8,  Coke  of  the  other  part,  whereby  the  mortgage  on 
the  lands  was  transferred  by  W.  Leesan  to  JET.  8.  Cake.  JET.  8.  Cake 
died  in  1867,  and  this  bill  was  filed  in  1868  against  his  representa- 
tives by  the  Plaintiff,  who  alleged  that  he  had  only  lately  discovered 
his  rights  in  the  matter. 

The  bill  prayed  that  the  deed  of  1854  might  be  set  aside,  and 
only  stand  as  a  security  for  the  dS50  and  the  money  paid  for 
premiums  on  the  policy,  and  asked  for  an  account  with  annual 
rests,  and  that  the  amount  found  due  to  the  Plaintiff  might  be 
paid  to  him,  he  offering  to  pay  any  balance  which  might  be  found 
due  from  him. 
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The  yice-Chancellor  Jam&i  made  a  decree  setting  aside  the  deed        L.C. 
•of  1854,  and  for  redemption.    The  Defendants  appealed.  1870-1 


COKIL 


Pbbes 

Sir  BowihSM  Palmer^  Q.C.,  Mr.  EddiSj  Q.C.,  and  Mr.  Marten^  for       ^"^^ 
the  Appellants : — 

We  contend  that  the  foreclosure  was  complete,  even  without  the 
deed ;  and  that  the  deed  is  valid  if  the  foreclosure  is  incomplete. 
Even  if  the  mortgagee  was  negligent  in  omitting  to  obtain  the  final 
order,  he  can  now  obtain  it.  As  to  the  foreclosure,  the  final  order 
was  probably  not  obtained  on  account  of  the  death  of  Leeson,  but 
the  foreclosure  is  complete  without  it.  The  decree  has  been  made, 
and  the  final  order  is  a  mere  record.  A  foreclosure  is  unlike  any 
other  decree ;  it  leaves  things  as  they  were,  and  is  merely  a  decla- 
lution  by  the  Court  that  the  Court  will  not  interfere  to  enable  the 
mortgagor  to  redeem.  The  default,  and  not  the  decree,  gives  the 
mortgagee  his  title.  It  is  clear  that  the  mortgagee  could  have 
obtained  the  order  if  he  had  taken  the  trouble,  and  he  could  have 
no  object  in  not  doing  so.  It  is  now  said  that  the  mortgagee  had 
been  in  possession  and  had  received  rents  in  1854,  which  had  made 
€t  difference  in  the  account,  but  that  is  not  alleged  in  the  bill ;  and 
that  he  could  not  then,  apd  cannot  now,  obtain  a  final  order  with- 
out giving  another  day ;  but  if  that  was  true,  he  could  still  obtain 
his  final  order :  Oarlich  v.  Jackson  (1) ;  Alien  v.  Foster  (2) ;  Ellis 
V.  Chriffiths  (3)  ;  Constable  v.  Howick  (4).  The  only  reason  why 
a  mortgagee  who  has  received  rents  cannot  obtetin  a  final  order  is, 
that  he  cannot  make  the  affidavit  which  seems  to  be  required. 
There  is  no  evidence  to  shew  that  the  rents  received  would  have 
exceeded  the  interest,  or  have  made  any  difference  in  the  account ; 
nor  is  there  any  evidence  of  the  value.  The  Plaintiff  has  waited 
till  every  one  else  is  dead,  and  now  comes  and  gives  evidence  which 
oannot  be  trusted.  The  lapse  of  time  alone  would  be  enough 
to  prevent  the  Court  from  opening  the  foreclosure :  Qregory  v. 
Gregory  (5) ;  Senhouse  v.  Earl  (6) ;  Beynoldson  v.  Perkins  (7). 
Even  if  there  was  any  default  in  the  title  under  the  foreclosure, 

(1)  4  Beav.  154.  (4)  5  Jur.  (N.S.)  331. 

(2)  5  Ibid.  692.  (5)  Coop.  G.  201. 

(3)  7  Ibid.  83.  (6)  2  Ves.  Sen.  460. 

(7)  Amb.  563. 

3J^2  1 


648  CHANCERY  APPEALS.  [L.  R. 

L.  c.  the  deed  cures  it  and  is  good ;  and  even  if  the  deed  is  set  aside, 
1870-1  the  mortgagee  remains  where  he  was  under  the  foreclosure,  and 
FBsn  the  payment  of  £50  and  the  execution  of  the  deed  by  the  mort- 
CoKx.  S^^^  cannot  put  the  mortgagee  in  a  worse  position  than  if  no 
deed  had  been  executed  and  nothing  done. 

Mr.  Kay,  Q.C.,  and  Mr.  Fischer,  for  the  Plaintiff: — 

Default  in  payment  will  not  alone  deprive  a  man  of  his  right  to 
redeem.  There  must  be  a  decree  of  the  Court  in  proper  form  to  de- 
priye  him:  Buchanan  v.  Qreenway  (1) ;  FUuik y.  Longmaie  (2).  Th& 
fact  that  receipt  of  rent  prevents  a  mortgagee  from  obtaining  the 
final  order,  shews  that  the  final  order  is  not  a  matter  of  coursev 
In  1854  the  mortgagee  must  have  been  in  possession  for  five  years, 
and  must  be  taken  to  have  received  rents,  so  that  he  cannot  obtaii> 
his  final  order.  After  the  mortgagee  died,  an  order  to  revive  would 
have  been  necessary,  and  before  that  could  be  done,  no  doubt  rent» 
had  been  received,  and  then  the  aflSdavit  could  not  be  made,  and  iu> 
final  order  could  be  obtained :  Nanny  v.  Edicards  (3).  The  usual 
decree  for  foreclosure  does  not  bind  the  mortgagor,  and  only  gives- 
the  mortgagee  a  right  to  apply  for  a  final  order.  Even  then  th& 
mortgagor  can  redeem :  Ford  v.  Wastell  (4) ;  Patch  v.  Ward  (5) ;. 
ThomhUl  v.  Manning  (6).  The  deed  of  1854  is  clearly  void,  as  th& 
mortgagor  was  an  ignorant  man  in  poor  circumstances,  and  could 
not  have  known  what  were  his  rights ;  but  it  amounts  to  a  recog* 
nition  of  them  in  1854  at  all  events.  We  maintain  that  the  rents 
and  the  receipts  from  a  part  which  has  been  sold  have  long  aga 
paid  off  the  whole  debt. 

Lord  Hatherlet,  L.C,  after  stating  the  facts  of  the  case^ 
continued : — 

In  this  state  of  things  Bees  Frees  filed  his  bill  to  set  aside  tlie* 
deed  by  which  he  conveyed  the  property  in  question  to  Mr.  Coke 
for  the  sum  of  £50,  and  to  have  a  reconveyance  of  the  property 
made  to  him.  The  form  of  the  prayer  is  not  quite  precise,  but 
the  Court  is  always  anxious  to  do  full  justice  where  the  Court  can* 
do  it  to  all  the  parties  concerned  without  another  suit. 

(1)  12  Beav.  855.  (4)  2  Ph.  591. 

(2)  8  Ibid.  420.  (5)  Law  Rep.  3  Ch.  208. 

(3)  4  Ruas.  124.  (6)  1  Sim.  (N.S.)  451. 
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One  of  the  points  strongly  pressed  against  the  decree  which        L.  o. 
directs  the  deed  to  be  set  aside,  and  the  mortgage  accoimts  to  be      1870-1 
taken,  and  then  a  reconveyance  if  the  mortgage-money  should  be       pbxes 
found  to  be  paid,  is  the  time  which  has  elapsed ;  and  it  is  urged  that       ^^ 

Mr.  Cokeys  executors  cannot  be  in  a  worse  position  than  if  nothing       

had  happened.  But  X  am  afraid  they  are.  I  say  *'  afraid/'  because  I 
doubt  whether  any  one  will  get  any  benefit  from  this  suit.  If  Mr. 
Coke  had  remained  a  mortgagee  in  possession,  and  nothing  more  had 
been  said  or  done,  and  all  things  had  gone  on  from  1849  without  any 
steps  taken,  I  apprehend  that  there  would  have  been  an  amount 
of  laches  on  the  part  of  Bees  Frees  which  would  prevent  the  Court 
from  giving  him  any  relief  with  reference  to  the  non-completion 
of  the  order  for  foreclosure.  The  Court  has  been  indulgent  to  an 
extraordinary  degree,  as  in  the  case  of  Ford  v.  WasteU  (1),  with 
reference  to  opening  foreclosures,  and  to  preserving  the  land  as 
much  as  possible  as  the  security  simply  of  the  money  due ;  but 
such  an  amount  of  laches  as  that  would  be  fatal. 

Unfortunately  for  Mr.  CoTce,  he  was  not  content  with  his  pos- 
session, but  obtained  this  conveyance  from  Bees  Frees,  which 
purports  to  be  a  conveyance  for  £50  of  the  property  subject  to  the 
equity  of  redemption,  and  by  this  Bees  Frees  may  have  been  put 
to  sleep,  and  led  to  imagine  that  he  had  no  such  right  [His 
Lordship  then  commented  on  the  v^tgueness  of  the  pleadings,  and 
the  want  of  any  allegation  in  the  bill  that  the  property  was  worth 
more  than  the  £50.]  But  if  a  solicitor  and  mortgagee,  which  is 
the  position  in  which  Mr.  CoJce  presents  himself,  obtains  a  con- 
veyance from  the  mortgagor,  and  the  mortgagor  is  a  man  in 
bumble  circumstances  without  any  legal  advice,  then  the  onus  of 
justifying  the  transaction,  and  shewing  that  it  was  a  right  and  fair 
transaction,  is  thrown  upon  the  mortgagee.  We  have  the  evidence 
of  Bees  Frees,  though  from  his  failure  of  memory  it  would  be  unsafe 
to  rely  upon  anything  that  he  says,  but  it  lies  upon  those  who 
represent  Mr.  CoJce  to  shew  that  this  transaction  was  a  righteous 
•transaction.  [His  Lordship  then  commented  on  the  evidence.]  I 
oannot  take  it  in  favour  of  Mr.  Cohe  that  he  made  any  further 
communication  than  what  is  on  the  deed,  which  represents  in 
substance  that  the  mortgage  was  in  existence,  and  that  the  mort- 

(1)  2  Ph.  591. 


C50  GHANGEBT  APPEALa  [L.  B. 

^  ^'       g^goT  was  selling  his  interest  in  the  mortgaged  property  for  the- 
1870-1      sum  of  £50. 

Pbees  Now  if  the  burden  is  upon  Mr.  Coke,  as  I  apprehend  it  is,  of 

Coke        shewing  that  the  transaction  was  right  and  fair,  and  he  has  not 

done  S0|  then  we  must  look  a  little  further  into  the  transaction. 

We  find  that,  though  the  mortgage  was  being  foreclosed,  possession 
was  taken.  Thereupon  a  question  arose,  as  to  which  I  was  yerj 
anxious  to  find  a  case  in  which  it  was  shewn  whether,  if  the  mort- 
gagee haying  entered  at  a  time  when  he  was  entitled  to  an  order 
to  foreclose,  the  receipt  of  rents  and  profits  would  be  imputed  to- 
him  as  a  ground  for  opening  the  foreclosure,  if  he  attempted,  after 
the  receipt  of  rents  and  profits,  to  make  the  foreclosure  absolute.  The 
only  case  cited  was  Constable  v.  Howiek  (1),  before  myself  ex  parUy 
when,  regard  being  had  to  the  right  which  would  accrue  to  the  mort- 
gagee as  of  course  to  foreclose  upon  default,  I  thought  that  money 
taken  by  way  of  rents  and  profits  after  the  day  would  not  subject 
the  mortgagee  to  the  consequences  which  he  would  be  subject  to  if 
he  receiyed  it  before  the  day.  But  that  reasoning  would  not  apply 
where  the  rents  had  been  received  before  default  had  actually 
been  made ;  and,  although  I  find  no  authority  expressly  upon  the 
point,  I  think  that,  looking  to  the  extreme  regard  the  Court  has^ 
paid  to  the  interests  of  the  mortgagor,  reserving  to  him  to  the 
last  the  power  of  redemption,  I  must  come  to  the  conclusion, 
that  the  Court  would  hold  the  foreclosure  opened  by  this  receipt 
of  rents  and  profits.  Moreover,  if  the  mortgagee  had  come  in  the 
year  1854,  five  years  after  he  had  entered,  to  make  the  order  abso- 
lute, the  Court  would  have  required  some  explanation  of  the  delay, 
and  would  require  the  person  entitled  to  the  equity  of  redemp- 
tion to  be  served,  in  order  to  hear  what  he  might  say.  I  do  not 
think  that  Reynoldson  v.  Perkins  (2)  meets  this  case.  What  Lord 
Hardwicke  there  said  was,  that  a  conveyance  from  a  person  en- 
titled to  the  equity  of  redemption  was  equal  to  an  absolute  fore- 
closure by  order,  and  that  in  a  foreclosure  suit  the  foreclosure 
against  the  tenant  in  tail  would  have  bound  all  in  remainder,  and 
therefore  his  conveyance  ought  to  have  the  same  effect.  And 
the  logical  consequence  of  that  case  is,  that  he  regarded  the  suit 
as  still  pending. 

(1)  5  Jur.  (N.S.)  331.  (2)  Amb.  563. 


V. 

OOEE. 
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It  appears  to  me  that  the  Plaintiff  Bees  Frees  should  have  U  0. 
been  told  exactly  what  his  interest  was,  that  he  could  not  then  be  1870-1 
foreclosed  without  further  proceedings ;  and  there  is  no  proof  that  Trees 
that  was  done.  I  confess  that  I  almost  regret  to  come  to  such  a 
conclusion,  because  I  see  so  little  likelihood  of  any  good  result- 
ing to  anybody  from  all  that  is  likely  to  be  done  in  the  proceedings 
which  may  be  taken.  [His  Lordship  then  gave  it  as  his  decision 
that  the  decree  for  redemption  should  stand,  but  struck  out  a 
direction  for  annual  rests,  and  made  a  variation  as  to  the  rate 
of  interest  to  be  charged,  and  directed  that,  in  taking  the  account, 
the  costs  of  the  suit  should  be  charged  against  the  Defendants. 
No  costs  of  the  appeal.] 

Solicitors :  Messrs.  0,  Sawlmdge  dt  Wrentmwe;  Messrs.  Dod  dt 
Longsiaffe. 
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L.  JJ.  B ATCLIFFE  v.  BABNABD. 


Ei^ilahU  Mcrtgage-'D^posU  of  Fart  </  Deed^^Kegligenot— Legal  EtUxlU— 


1871 
May  5.  Priority, 

An  equitable  mortg^geey  with  whom  lome  of  the  tatle-deeds  of  the  mort- 
gaged property,  including  the  conveyance  to  the  mortgagor,  were  deposited, 
filed  a  bill  to  establiah  hia  priority  over  a  subsequent  legal  mortgagee,  whose 
solicitor  had  omitted  to  examine  a  parcel  which  was  given  to  him  previoody 
to  the  execution  of  the  mortgage  deed,  and  purported  to  contain  all  the  tiUe- 
deeds,  but  contained  only  the  earlier  deeds : — 

Hdif  that  there  was  not  such  wilful  negligence  on  the  part  of  the  solicitor 
as  to  fix  the  legal  mortgagee  with  constructive  notice  of  the  prior  charge,  so 
as  to  entitle  the  equitable  mortgagee  to  enforce  in  equity  his  priority  over  the 
1^1  mortgagee. 

Decree  of  the  Master  of  the  BoUs  aflSrmed. 

X  HE  Plaintiff  in  this  case,  /.  Raidiffe,  in  order  to  enable  one  of 
the  Defendants,  /.  Bywater^  to  complete  the  purchase  of  certain 
lands  at  Kirton,  advanced  to  him  £700,  with  which  he  completed 
the  purchase  and  took  a  conyeyance.  The  deeds  were  given  to 
Bywater  in  a  parcel  by  W.  E.  Howlett,  who  acted  as  solicitor  for  the 
vendor  and  for  the  purchaser.  The  parcel  was  tied  np  in  paper ; 
Bywater  took  out  four  of  the  title-deeds,  one  being  the  conveyance 
to  himself,  and  gave  them  to  BatcUffe  as  security  for  the  £700. 

In  February,  1866,  Bywater  deposited  the  parcel  containing  the 
rest  of  the  deeds  with  a  banking  company  by  way  of  security  for 
an  advance. 

In  April,  1866,  Bywater  purchased  other  lands  from  the  Defen- 
dant Barnard  for  £5000,  of  which  £4000  was  secured  by  mortgage 
of  these  lands,  and  £1000  was  to  be  secured  by  a  mortgage  of  the 
lands  at  Eirton,  Howlett  also  acting  in  this  transaction  as  solicitor 
for  both  vendor  and  purchaser.  Accordingly,  Bywater  gave  Boulett 
a  letter  to  the  bank  manager,  with  a  cheque  for  £400,  the  amount 
due  to  the  bank ;  and  on  the  1st  of  May,  1866,  the  bank  manager, 
on  receipt  of  the  cheque,  delivered  the  parcel  of  deeds  to  Howlett, 

A  mortgage  to  Barnard  of  the  Kirtan  lands  was  then  prepared 
by  Hotclett,  and  was  executed  on  the  12th  of  May,  1866,  and 
thereby,  in  consideration  of  the  sum  of  £1000  expressed  to  be 
paid  by  Barnard  to  Bywater,  the  property  in  question  was  conveyed 
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to  Barnard  in  fee,  with  the  usual  proviso  for  redemption  on      L.JJ. 
payment  of  £1000  and  interest.  1871 

At  the  time  when  the  mortgage  was  executed,  Howlett  had  not    ^^^^^e 
opened  or  examined  the  parcel  of  deeds,  and  he  did  not  discover  till    ^    *- 

afterwards  that  the  four  deeds  deposited  with  the  Plaintiff  were       

not  in  it.  When  this  was  discovered,  Barnard  filed  a  bill  against 
Bytvater  and  Raidiffe,  asking  for  the  usual  foreclosure  decree 
against  Bywaier,  for  a  declaration  that  his  own  charge  was  prior  to 
that  of  Baidiffe,  and  to  have  the  deeds  in  Batdiffe^s  possession 
given  up  to  him.  The  suit  came  on  before  Yice-Chancellor  CUffard, 
who  held  that  Baidiffe,  as  a  bond  fde  equitable  mortgagee,  could 
not  be  made  liable  at,  the  suit  of  a  second  mortgagee  who  had 
the  legal  estate,  and  that  Barnard  must  either  amend  his  bill  and 
take  the  usual  decree  for  redemption  as  against  a  prior  mortgagee, 
or  have  the  biU  dismissed  against  him  with  costs.  Barnard  elected 
not  to  redeem. 

The  bill  in  the  present  suit  was  filed  by  Batdiffe  against  Barnard 
and  Bf/fjoater,  and  prayed  a  declaration  that  the  Plaintiff  was  en- 
titled to  priority  in  respect  of  his  equitable  mortgage  over  the 
security  expressed  to  be  created  by  the  mortgage  deed  of  the  12th 
of  May,  1866. 

The  Master  of  the  Bolls  held  that  in  this  case  equity  would  not 
interfere  to  aid  either  party,  but  would  leave  them  to  their  legal 
rights ;  and  he  dismissed  the  bill  with  costs. 

The  Plaintiff  appealed. 

Sir  B,  Baffff allay,  Q.C.,  and  Mr.  W.  Pearsony  for  the  Plaintiff: — 

If  Barnard  had  lent  money  on  the  faith  of  this  security, 
without  notice  of  our  charge,  he  could  avail  himself  of  his  legal 
estate ;  but  he,  by  his  solicitor,  was  guilty  of  so  much  negligence 
that  he  must  be  held  to  have  had  notice :  Hewitt  v.  Loosemore  (1). 
When  a  man,  knowing  that  if  he  makes  inquiry  he  will  be  bound 
by  the  information  received,  abstains  from  making  inquiry,  he  is 
in  the  same  position  as  if  he  had  inquired.  If  a  man  makes  an 
advance  without  inquiring  for  the  deeds,  he  will  be  postponed  to 
another  equitable  mortgagee  who  has  obtained  the  deeds,  and  if  he 
chooses  to  take  a  bundle  of  deeds  without  examining  them,  he  is 

(1)  9  Hare,  449. 
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L.  JJ.      in  the  same  position.    Negligence  so  gross  as  this  draws  the  same 

1871       consequences  as  fraud.    Hunt  y.  Eltnea  (1)  is,  in  tact,  in  our  favour 

Batcliffb    when   the  grounds  of  the  decision  are  examined.    The  negli- 

Babnabd.    S^^^^  ^  ^^^^<  <^^^^  ^B  ^^  ^^^^  ^  great  as  it  was  in  Ware  v.  Lard 

Effmont  (2),  Dotole  v.  Saunders  (3),  and  Colyer  v.  Finch  (4).    At  all 

events,  the  decree  is  wrong  in  dismissing  the  bill  entirely,  as  the 
Plaintiff  is  certainly  an  equitable  mortgagee. 

Mr.  Jessdj  Q-C,  and  Mr.  Freeman^  for  the  Defendant  Bamardy 
were  not  called  upon. 

Sib  W.  M.  James,  L.J. : — 

This  case  is  reasonably  plain  upon  either  of  the  two  grounds. 
First,  as  to  the  alleged  negligence,  which  is  assumed  by  the 
Plaintiff  to  be  a  ground  for  postponing  Barnard,  who  has  got  in 
the  legal  estate  as  security  for  a  debt  antecedently  due.  The  Lord 
Justice  Turfier  has,  in  Hunt  v.  Elmes,  expressed  the  only  prin- 
ciple upon  which  in  this  Court  a  man  will  have  his  legal  security 
taken  away.  He  must  have  been  guilty  of  fraud  or  of  that  wilful 
negligence  which  leads  the  Court  to  conclude  that  he  is  an  accom- 
plice in  the  fraud.  If  a  man  abstains  from  inquiry  under  such 
circumstances  that  the  Court  will  infer  that  he  abstained  in  order 
to  deprive  himself  of  knowledge,  then  he  will  not  be  allowed  to 
hold  the  property  merely  because  he  did  not  inquire.  He  has,  in 
such  a  case,  wilfully  shut  his  eyes  to  the  facts. 

But,  in  this  case,  Barnard  had  a  claim  upon  the  owner  of  the 
property  for  £1000,  and  required  security  which  BywaJter  the  owner 
said  he  would  give.  He  had  property  mortgaged  to  the  bank, 
which  would  be  available  if  the  money  was  paid  off  to  the  bank. 
Then  Barnard  sent  his  attorney  to  the  bank,  and  he  received  a 
parcel  containing  deeds,  which  were  supposed  to  be  all  the  deeds, 
and  which  the  bank  had  taken  as  such,  though  in  fact  the  deeds 
were  not  all  there. 

It  seems  to  me  that  it  would  be  a  violent  extension  of  anything 
which  this  Cbm*t  has  ever  done,  to  say  that  a  man  is  guilty  of 
wilful  negligence  in  such  circumstances.    The  case  is  completaly 

(1)  2  D.  F.  &  J.  678 ;  7  Jur.  (N.S.)  200.  (3)  2  H.  &  M.  242. 

(2)  4  D.  M.  &  G.  460.  (4)  6  H.  L.  C.  905. 
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governed  by  Hewitt  y.  Loosemore  (1),  and  appears  to  me  as  dear  as  L.  JJ. 

possible.     It  is  admitted  that  this,  even  as. an  equitable  mortgage,  1871 

would  be  good  against  the  assignee  in  bankruptcy  of  Bywaler,  and  batcliitk 

it  is  a  good  equitable  security  accompanied  by  the  legal  estate.  Bj^^'j^^p 

This  is  the  very  case  in  which  the  Court  allows  one  of  two  equit-  

able  mortgagees  to  avail  himself  of  the  legal  estate.     The  appeal 
must  be  dismissed  with  costs. 

Sib  G.  Mellish,  L.J. : — 
I  am  of  the  same  opinion. 

Solicitor  for  the  Plaintiff:  Mr.  W.  P.  Scott,  agent  for  Mr.  W. 
Plaskitt,  Oainsbcrouffh. 

Solicitors  for  the  Defendant  Barnard:  Messrs.  Boffersan  iSk  Ford, 
agents  for  Messrs.  W.  E.  &  B.  Howletty  Kirton-in-Lindsey. 


McEUEN  V.  WEST   LONDON  WHAEVES  AND  WAEE-      L.JJ. 

HOUSES  COMPANY.  mi 


Comjpanif — Transfer  cf  Shares^Scrtp  Certificates  transferable  to  Bearer--  May2(k 

Vtsting  qf  Shares. 

The  Plaintiff  applied  for  shares  in  a  joint  stock  company  subject  to  the 
ComjHinies  Clauses  Act,  1845,  which  were  accordingly  allotted  to  him,  and  he 
paid  the  allotment  money,  and  his  name  was  entered  on  the  register  of  share- 
holders. After  the  allotment,  the  company  sent  him  scrip  certificates,  trans- 
ferable by  deliveiy,  with  a  statement  that  the  allottee  or  bearer  would  be 
entitled  to  exchange  them  for  share  certificates.  The  Plaintiff  sold  his  right 
to  the  shares  to  a  purchaser,  and  delivered  him  the  scrip  certificates,  but 
executed  no  transfer  of  the  shares.  The  purchaser  gave  notice  to  the  company 
of  the  sale,  and  paid  some  calls  on  the  shares.  The  company  afterwards 
made  other  calls,  and  demanded  payment  from  the  Plaintiff*,  and  ultimately 
brought  an  action  against  him  for  them.  The  Plaintiff  filed  his  bill  to 
restrain  the  action : — 

Held  (reversing  the  decision  of  Stuart,  V.G.),  that  the  shares  did  not  pass 
by  the  delivery  of  the  scrip  certificates,  and  that  the  Plaintiff  was  not  dis- 
charged from  his  liability  as  a  shareholder. 

By  the  private  Act  of  a  joint  stock  company,  it  was  provided  that  it  should 
not  be  lawful  for  the  company  to  issue  any  share,  nor  should  any  share  vest 


(1)  9  Hare,  449. 
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L.  JJ.  in  the  person  accepting  tbe  same  nntil  one-fifth  of  the  amount  of  the  share 

2371  had  heen  paid  up : 

'^r^  Ildd,  that,  Dotwilhfltanding  this  proviso,  a  shareholder  who  had  not  paid 

HoEuKH  one-fifth  of  the  amount  of  the  shares  which  had  been  allotted  to  him,  was 

Weot  Lohdon         1^^^«  ^^^  payment  of  calls. 

Wharves  and  JEoit  Olouceaterahire  Bailway  Company  ▼.  BarthoUimew  (1)  followed. 

Wabehousbs 
Company.     'T^ 

X  HIS  was  an  appeal  from  a  decision  of  Yice-Chancellor  StuarL 

The  Wed  London  Wharves  and  Warehouses  Company^  Limited^ 
was  constituted  originally  under  the  name  of  the*  Wesl  London 
Bocks  and  Warehouses  Company^  Limited^  and  afterwards  under 
its  present  name,  by  three  special  Acts  of  Parliament^  passed  in 
1863, 1864,  and  1865. 

The  West  London  Bocks  and  Warehouses  Company^s  Act,  1864, 
contained  a  proTiso,  incorporating  with  it  the  clauses  of  the  Com- 
panics  Clauses  Act,  1845,  relating  to  the  distribution,  transfer,  and 
forfeiture  of  shares,  by  the  14th  section  of  which  Act  it  is  provided 
that  the  shares  shall  only  be  transferred  by  deed. 

The  19th  section  of  the  special  Act  was  as  follows :  '^  It  shall 
not  be  lawful  for  the  compemy  to  issue  any  share,  nor  shall  any 
share  vest  in  the  person  accepting  tlie  same,  unless  and  until  a 
sum  not  being  less  than  one-fifth  part  of  the  amount  of  such  share 
shall  have  been  paid  up  in  respect  thereofl" 

On  the  3rd  of  February,  1865,  a  contract  was  signed  between 
the  International  Contract  Company  and  the  London  Wharves 
Company,  whereby  the  International  Contract  Company  undertook 
to  construct  the  docks  and  warehouses  required  by  the  Wharves 
Company,  and  to  place  the  company's  capital  to  a  large  amount. 

On  the  20th  of  February,  1865,  the  Wharves  Company  issued  a 
prospectus,  in  which  they  stated  that  the  capital  of  the  company 
was  £500,000,  in  £25,000  of  £20  each,  of  which  one-third  had 
been  already  subscribed,  and  containing  a  form  of  application  for 
shares. 

On  the  24th  of  February  the  Plaintiff  sent  in  an  application  for 
100  shares  in  the  usual  form,  agreeing  to  accept  the  same,  or  a 
less  number,  and  to  be  registered  as  a  shareholder.  At  the  same 
time  he  paid  £1  on  each  share  as  a  deposit 

In  reply  to  this  application,  the  secretary,  on  the  8th  of  March, 

(1)  Law  Rep.  3  Ex.  15. 
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1865,  wrote  as  follows : — "  In  reply  to  your  application,  the  direc-      L.  JJ. 
tors  have  allotted  you  100  shares  in  the  company.     The  amount       I87i 
required  on  this  allotment  is  £300.     Ton  have  already  paid  £100,     mcEueet 
leaving  a  balance  of  £200  to  be  paid  to  the  Bank  of  London  ^^^  lovdom 
(making  £3  per  share  paid)  on  or  before  the  18th  instant,  or  this  Whabves  and 

iV  ARBB0U8ES 

allotment  will  be  liable  to  be  cancelled,  and  the  deposit  for-     Compani. 
feited.    Due  notice  will  be  given  when  the  certificates  of  shares 
will  be  ready  for  issue." 

The  Plaintiff  accordingly  paid  the  remaining  £200. 

On  the  11th  of  April,  1865,  the  secretary  sent  to  the  Plaintiff 
scrip  certificates  to  the  amount  of  his  shares,  each  of  which  was 
in  the  following  form  : — 

"  Wed  London  Docks  and  Warehomes  Company^  Limited. 

"  Ten  Scrip  Shares  of  £20  each. 
'*  This  is  to  certify  that  the  allottee  has  paid  £30,  and  that  he 
or  the  bearer  is  entitled  to  exchange  the  scrip  for  corresponding 
share  certificates  in  the  above  undertaking,  subject  to  the  provisions 
of  the  special  Acts  of  Parliament  relating  to  the  company.  Dated 
the  20th  of  March,  1865. 

"  %*  Due  notice  will  be  given  as  soon  as  the  share  certificates 
are  ready  for  delivery." 

Previously  to  the  time  of  his  receiving  the  scrip  certificates,  the 
Plaintiff  had  sold  his  interest  in  the  shares  on  the  Stock  Exchange 
for  the  5th  of  May,  and  the  shares  were  on  that  day  bought  by 
the  International  Contract  Company^  Limited^  for  £493,  and  the 
scrip  certificates  were  delivered  to  them  on  the  completion  of  the 
bargain ;  but  no  transfer  of  the  shares  was  ever  executed. 

The  International  Company  gave  notice  of  the  purchase  to  the 
Wed  London  Wharves  Company. 

On  the  27th  of  June,  1865,  a  call  of  £2  per  share  was  made, 
which  was  paid  by  the  International  Company.  The  secretary 
stated  that  the  notice  with  respect  to  the  100  shares  was  sent  to 
Plaintiff,  but  he  dem'ed  that  he  had  received  the  same. 

The  Plaintiff's  name  was  placed  on  the  register  of  shareholders 
before  the  end  of  May,  1865,  and  the  register  was  formally  sealed 
at  the  first  half-yearly  meeting  after  the  issue  of  the  shares,  on  the 
29th  of  August,  1865. 
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I^  JJ.  By  the  Wed  London  Wharves  and  Wardumses  Onnpany  Act^ 

1971        1865,  which  reoeiyed  the  royal  assent  on  the  5th  of  Aognst,  1865, 

3rcEcnr     the  company  were  empowered  to  raise,  by  the  creation  and  iasne  of 

Wevt  Lonxw  ^^^  shares,  ordinary  or  preferential,  or  both,  and  in  addition  to 

Va^^^  their  capital  of  £100,000  under  the  Act  of  1863,  and  also  in 

CoMPAST.    addition  to  their  capital  of  £400,000  under  the  Act  of  1864,  any 

sam  not  exceeding  £300,000. 

On  the  10th  of  Angnst,  1866,  and  the  10th  of  October,  1866, 
two  further  calls  of  £2  10s.  each  per  share  were  made,  notices  of 
which  were  sent  to  the  Plaintiff,  bat  he  refused  to  pay  theoL  On 
the  2nd  of  May,  1867,  the  directors  declared  the  shares  forfeited 
for  non-payment  of  calls. 

In  the  same  month  the  company  was  r^plstered  under  the  Comr 
panies  Ad^  1862,  and  on  the  13th  of  Jane,  1867,  resolntions  were 
passed  to  wind  it  up  yolontarily,  and  liquidators  were  appointed. 

The  liquidators  subsequently  brought  an  action  in  the  Court  of 
Common  Pleas  against  the  Plaintiff  for  the  amount  of  his  calls, 
and  the  Plaintiff  filed  the  present  bill  to  restrain  them  from 
proceeding  with  the  action. 

The  Vice-chancellor  granted  the  relief  prayed ;  and  from  this 
decision  the  Defendants  appealed  (1). 


(1)  1871.  Jao.  30. 

Sib  Johh  Stuabt,  V.C.  : — 

I  have  no  doubt  upon  this  case.  I  do 
not  think  it  necessary  to  enter  into  that 
part  of  the  PlaintifiTs  case  which  goes 
into  the  question  of  misre^iresentation 
4uid  fraud  on  the  part  of  the  Whatvei 
Company,  It  Ib  enough,  I  think,  to 
treat  the  case  upon  the  clearly  esta- 
blished facts,  which  satisfy  me  th{it, 
when  the  Plaintiff's  name  was  put  upon 
the  register  of  shareholders,  it  was  put 
there  with  a  full  knowledge  on  the  part 
of  the  company  that  he  had  sold  and 
transferred  his  shares,  and  after  they 
had  dealt  with  and  received  money 
from  the  persons  to  whom  he  had  so 
transferred  them.  That  being  so,  it 
seems  to  me  that  there  is  no  authority, 
notwithstanding  the  extraordinary  deci* 
sions  which  have  been  made  upon  the 


oonstmction  of  this  Act,  that  binds  me, 
contrary  to  the  established  priDciplea  of 
this  Courts  to  hold  that  the  Plaintiff  was 
properly  put  upon  the  register,  or  that 
he  is  properly  made  a  Defendant  to  an 
action  at  law  at  the  suit  of  the  liqui* 
dators  of  the  company.    [After  shortly 
alluding  to  the  fiicts  of  the  case,  His 
Honour  contined : — ]  It  is  quite  true,  as 
said  by  Mr.  DtcArtnson,  that  the  certifi- 
cates of  shares  are  the  only  evidence  of 
the  ownership  of  the  shares ;  but  the 
scrip  certificate  is  evidence  that  the 
company  conferred  upon  the  Plaintiff 
a  right  to  sell  and  transfer  his  shares. 
The  Plaintiff,  before  he  had  received 
the  scrip  certificates,  which  were  in  a 
sense  his  title-deeds  and  his  authority  to 
trasnfer  to  a  bearer,  had  by  agreement, 
in  the  usual  course  of  the  Stock  Ex~ 
change^  agreed  to  sell  these  shares  which 
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The  Plaintiff  rested  his  case  in  great  measure  on  alleged  misre-       L.  JJ. 
presentations  in  the  prospectus,  but  as  the  Court  considered  that        1871 
these  misrepresentations  were  not  establiwed,  the  arguments  on     mcEubh 
that  subject  are  not  reported,  ^^  l^^^ 

Whabvbs  and 

'^  Sir  BoundeU  Palmer,  Q.C.,  Mr.  Dickinson,  Q.O.,  and  Mr.  Eorian    Comp^^ 
Smith,  for  the  Appellants : — 

If  the  Plaintiff  is  right  in  his  view  of  the  result  of  the  transac- 
tion, he  has  a  good  defence  at  law  to  the  action  of  the  liquidators, 
and  he  has  no  ground  for  relief  in  equity.  But  we  contend  that 
he  is  liable  to  these  calls,  both  legally  and  equitably.  His  contract 
to  take  shares  was  complete  when  he  had  paid  the  allotment 
money,  and  he  then  became  a  shareholder.  His  registration  dates 
from  the  time  when  his  name  was  put  on  the  register,  in  May, 
1865,  not  firom  the  time  when  the  register  was  sealed  in  August. 
The  clause  in  the  company's  Act  providing  that  the  shares  shall 
not  '^  vest "  till  one-fifth  of  the  amount  had  been  paid  up,  only 
restrained  him  from  transferring  the  shares,  but  did  not  prevent 
him  from  being  a  perfect  shareholder :  East  Gloucestershire  Bait" 


had  been  allotted  to  him.  It  is  in  evi- 
dence that  he  had  sold  them  to  the 
Intematumal  Contract  Company,  but 
the  International  Contract  Company 
was  a  company  in  close  relation  with  the 
Wharves  Company,  and  a  company  of 
whom  it  may  be  said  that  the  Wharves 
Company  was  in  a  great  manner 
a  mere  creature.  The  International 
Company  became,  by  a  transaction  un- 
impeachable, the  purchasers  of  these 
shares  and  paid  for  them,  and  according 
to  the  terms  of  the  contract  the  Plain- 
tiff gave  his  title-deeds— that  is,  his 
scrip  certificates,  transferable  to  bearer 
— to  the  broker  of  the  purchasers.  This 
transaction  was  all  completed  in  the 
month  of  May,  1865.  Accordingly, 
in  the  month  of  June,  1865,  which 
was,  as  I  consider  on  the  evidence, 
before  the  Plaintiffs  name  was  regis- 
tered, notices  of  calls  on  these  very 


shares  were  duly  transmitted  to  the  In-- 
temational  Company,  and  on  the  27th 
of  July,  1865,  that  company  paid  to 
the  Wharves  Company  the  call  upon 
the  shares.  And  it  is  after  that  trans- 
action, and  (as  1  must  take  it)  with  full 
knowledge  of  it,  that  the  secretaiy 
takes  upon  himself  to  put  the  Plain- 
tiff's name  on  the  register,  and  the  di- 
rectors, according  to  the  usual  course, 
solemnly  seal  that  as  a  proper  registra- 
tion. Any  more  improper  transaction 
than  this  can  hardly  be  imagined  The 
consequence  is,  that  the  Wharves  Comn 
pany  having  so  dealt  with  the  Inlermi' 
tional  Company,  to  whom  the  Plaintiff 
had  transferred  his  shares  by  means 
which  were  perfectly  justifiable,  must  be 
restrained  from  now  suing  the  Plaintiff 
by  their  liquidators,  and  there  will  be  a 
decree  for  a  perpetual  injunction  i^nst 
the  liquidators  with  costs. 
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Ia.JJ.       way  Company  t.  Bartholomew  (1);    Purdeys  Case  (2).      The 

1871        company  had  no  power  to  release  him  from  his  liability,  even 

KcEcn     thongfa  they  had  professed  to  do  so.    If  the  scrip  certificates  were 

Wwr  Lonxnr  intended  to  pass  the  shares  to  the  bearer,  they  were  uUra  vires,  and 

Whastb  A3rD  directly  contrary  to  the  Act,  which  provides  that  shares  should 

CoHPAVT.    only  be  transferred  by  deed ;  bat  they  were  not  issued  with  that 

object ;  they  only  amounted  to  an  undertaking  to  accept  the  holder 

of  the  certificate  as  a  shareholder  when  the  shares  were  legally 

transferred  to  him,  which  was  never  done  in  the  present  case : 

Midland  Qreai  Western  Railway  Company  v.  Cordon  (3). 

Mr.  Eardy,  Q.C.,  and  Mr.  Whilehcme^  for  the  Plaintiff: — 

The  scrip  certificates  constituted  a  contract  between  the  company 
and  the  shareholder  that  they  would  acknowledge  the  holder  of  the 
certificates  as  their  shareholder.  They  were  issued  with  the  express 
intention  of  making  the  right  to  the  shares  transferable  by  de- 
livery ;  because  at  that  time  the  Act  of  1865  had  not  passed;  and 
they  had  no  power  to  issue  their  full  amount  of  shares.  The 
Plaintiff  never  became  a  complete  shareholder.  One-fifth  of  his 
shares  were  not  paid  up,  and  until  that  had  been  done  the  shares 
did  not  vest  in  him.  The  decision  in  East  Gloueeetershire  BaU-- 
way  Company  t.  Bartholomew  is  not  binding  on  this  Court.  The 
secretary  had  no  right  to  register  his  name,  for  at  the  very  time 
when  that  was  done  he  had  sold  the  scrip  certificates  to  the  Inter- 
naiional  Contract  Company.  The  relations  between  the  two  com- 
panies ^vere  very  close,  and  the  directors  of  one  company  knew 
everything  which  was  done  in  the  other.  The  Defendants  treated 
the  International  Company  all  along  as  the  owners  of  the  shares, 
and  received  payment  of  calls  from  them,  and  they  are  estopped 
now  from  denying  that  the  shares  had  been  transferred. 

[They  cited  and  commented  on  the  following  cases:  London 
Chrand  Junction  Railway  Company  y.  Freeman  (4) ;  Waterford  and 
Dublin  Railway  Company  v.  Pideock  (5) ;  Eustace  v.  Dublin  Trunk 
Connecting  Railway  Company  (6) ;  In  re  Bahia  and  San  Francisco 
Railway  Company  (7) ;  De  Pass's  Case  (8).] 

(1)  Law  Rep.  3  Ex.  15.  (5)  8  Ex.  279. 

(2)  16  W.  R.  660.  (6)  Law  Rep.  6  Eq.  182. 

(3)  16  M.  &  W.  804.  (7)  Ibid.  3  Q.  B.  684. 

(4)  2  Man.  &  G.  606.  (8)  4  De  G.  &  J.  544. 
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SiE  W.  M.  James,  L.J. : —  L.  j j. 

It  appears  to  me  that  there  is  no  substance  in  any  of  the  points  ^^^ 
that  have  been  argned  before  us  except  the  last,  namely,  that  McEunr 
which  is  based  upon  the  alleged  fraud  and  misrepresentation  of  the  wsor  Lovdom 
prospectus,  which  point  requires  examination.  The  case  is  a  very  ^^[J^^^^ 
simple  one.  A  company,  duly  incorporated,  according  to  the  uni-  Oompahy. 
versal  course  of  business,  issues  a  prospectus  containing  a  form  of 
application  for  shares,  which  form  contains  an  undertaking  on  the 
part  of  the  applicant  to  take  the  shares  allotted,  and  also  to  be 
registered  in  respect  of  them.  The  Plaintiff  does  send  in  a  letter 
exactly  in  accordance  with  that  form,  and  undertakes  to  take  the 
shares  if  allotted,  and  to  be  registered.  An  answer  is  sent  to  him 
simply  allotting  to  him  those  shares,  and  telling  him  that  he  is  to 
pay  a  certain  sum  of  money,  and  that  if  he  does  not  do  it  before  a 
certain  time,  then  the  allotment  will  be  liable  to  be  cancelled  and 
the  deposit  forfeited.  He  does  pay  the  money,  and  therefore  the 
allotment  was  no  longer  liable  to  be  cancelled  nor  the  deposit  for- 
feited. Therefore  it  appears  to  me  he  has  done  everything,  and 
the  company  has  done  everything,  which  was  necessary  to  make 
him  a  complete  shareholder ;  subject  only,  of  course,  to  the  question 
which  was  decided  at  law  in  East  Olaucestershire  BailiMy  Com^ 
pany  v.  Bartholomew  (1),  and  afterwards  by  the  Master  of  the 
Bolls  in  Purdey^s  Case  (2),  as  to  the  effect  of  such  a  provision  as 
the  19th  section  of  this  company's  private  Act,  restraining  the 
company  from  issuing  shares  at  all  unless  one-fifth  of  the  amount 
of  the  shares  is  first  paid.  Probably  the  question  may  have  been, 
and  may  still  be,  an  arguable  question  at  law,  but  we  conceive 
ourselves  for  all  purposes  entirely  bound  by  the  decision  which 
has  been  come  to  by  the  Court  of  Law  upon  that  subject.  Unless 
ill  this  action,  or  in  some  other  action,  the  Court  of  Exchequer 
Chamber,  or  some  tribunal  still  higher,  shall  set  that  aside,  I  do 
not  think  it  is  for  us  to  have  the  question  reopened,  arising  as  it 
does  upon  the  mere  construction  of  an  Act  of  Patliament,  which 
affects  the  world  at  large. 

The  result,  therefore,  is,  that  the  moment  those  letters  were 
exchanged  and  the  money  paid,  Mr.  McEuen  became  a  shareholder, 
and  he  became  liable,  as  a  shareholder,  to  the  call  in  respect  of 

O)  Law  Rep.  3  Ex.  15.  (2)  16  W.  R.  660. 
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li.  JJ.       which  he  is  now  being  sued.    But  it  is  said  that  this  liability  has 
1871       been  affected  by  what  has  taken  place  between  him  and  the  com* 
H^unr     P&i^y  f  t^A^  ^  ^  ^7*  ^^^  ^^^  company,  after  this  contract  was 
w      LoiTDOK  <^o™pl®^®>  released  him  from  his  liability  as  a  shareholder,  simply 
Whabybs  and  by  giving  him  a  certificate,  which,  it  was  argued,  was  intended  to 
GoMPABT.    enable  him  to  go  into  the  market  and  sell  it ;  and  that  this  con- 
stituted  a  contract  between  the  company  and  Mr.  McEt*en  that  he 
or  the  bearer  of  the  certificate  should  be  treated  as  a  member.    It 
appears  to  me  that,  in  that  view  of  the  transaction,  it  was  clearly 
ultra  vires.    But  what  the  company  really  meant  was  this :  **  We 
will  bind  ourselves  that  if  you  get  a  person  to  take  the  scrip  certi- 
ficate, we  will  accept  him  as  a  shareholder.     You  may  sell  it  in 
the  market,  and  if  the  man  to  whom  you  sell  comes  to  us,  we  ¥nll 
accept  him  instead  of  you."   Until  that  is  done  there  is  no  removal 
of  the  original  allottee  from  the  list  of  members,  and  nothing  to 
affect  his  original  liability  resulting  from  the  contract  which  he 
entered  into  with  the  company.    It  appears  to  me,  therefore,  that 
his  liability  remains  exactly  as  it  was  on  the  day  on  which  those 
letters  were  exchanged  between  him  and  the  secretary  of  the 
company. 

That  being  so,  of  course  it  is  still  open  to  this  gentleman  to 
say :  "  I  had  a  right  on  that  day,  or  as  soon  after  that  day  as  I 
discovered  the  fact,  to  be  released  from  the  contract,  notwithstand- 
ing there  was  a  legal  liability,  in  consequence  of  misrepresentation 
in  the  prospectus."  [His  Lordship  then  considered  the  alleged 
misrepresentations,  and  expressed  his  opinion  that  none  of  them 
were  of  such  a  nature  as  to  entitle  the  Plaintiff  to  relief,  especially 
after  the  length  of  time  which  had  occurred  since  he  knew  that  his 
name  had  been  placed  on  the  list  of  shareholders.  His  Lordship 
concluded  as  follows: — ]  I  am  of  opinion,  therefore,  that  the 
Plaintiff  was  wrong,  and  that  the  bill  ought  to  be  dismissed. 

Sir  Gr.  Mellish,  L.J. : — 

I  am  of  the  same  opinion.  Assuming,  as  I  think  we  are  bound 
to  assume,  that  the  decision  of  the  Court  of  Exchequer  in  the 
case  of  Eciri  Ohucestershire  Bailtvay  Company  v.  Bartholomew  (1) 

(1)  Law  Rep.  3  Ex.  15. 
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was  correct,  it  appears  to  me  directly  to  follow  that  the  moment       L.  JJ. 
the  company  accepted  the  offer  of  the  Plaintiff  to  take  100  shares,       1871 
and  allotted  to  him  100  shares  in  the  company,   and  he  paid     HoEukv 
£300  in  pursuance  of  that  allotment,  he  became  to  all  ^^^^^ts  ^^^  j^^^^^j^ 
and  purposes  a  shareholder  in  the  company,  just  in  the  same  Whabvm  and 

iT  ABSI10UBB8 

manner  as  anybody  in  any  modem  railway  company  would  become  Company. 
a  shareholder  in  the  company  on  accepting  shares  allotted  to  him 
and  paying  the  allotment  money.  The  only  difference  was,  that 
he  was  restrained  from  dealing  with  his  shares  until  he  had  paid 
up  one-fifth  of  each  share.  He  then  having  become  a  complete 
shareholder,  the  directors  issued  to  him  the  scrip  certificates,  which 
no  doubt  were  issued  for  the  purpose  of  enabling  him  to  sell  his 
shares  in  the  market,  but  it  is  perfectly  obvious  that  as  the  Act 
of  Parliament  admits  of  a  transfer  and  of  a  legal  sale  in  no  way 
but  by  a  transfer  by  deed,  he  could  not  legally  sell  the  shares 
simply  by  selling  the  scrip :  but  he  could  only  at  most  make  a 
contract  for  sale,  which  this  Court  would  compel  the  purchaser  to 
specifically  perform.  If  the  one-fifth  of  the  shares  was  never  paid, 
the  time  never  arrived  when  he  could  have  compelled  the  Inter" 
national  Contract  Company  to  become  the  legal  shareholders ;  but 
if  the  one-fifth  was  paid,  then  he  could  have  compelled  the  Inter* 
national  Contract  Company  to  come  in  and  complete  their  contract^ 
and  accept  a  legal  transfer  and  be  registered ;  but  until  that  was 
done,  it  appears  to  me  that  he  continued  the  legal  shareholder, 
and  liable  to  pay  the  calls. 

Then  the  only  real.question  is  this :  If  a  shareholder  in  a  com- 
pany, whose  shares  by  Act  of  Parliament  can  only  be  transferred  by 
deed  and  by  an  alteration  in  the  register,  thinks  fit  to  sell  them  in 
another  way,  which  can  only  make  an  equitable  contract  at  most, 
and  the  company  so  far  act  upon  it  that  they  receive  payments 
from  the  person  who  has  entered  into  that  equitable  contract,  and 
perhaps  issue  documents  treating  him  as  their  shareholder,  and 
calling  him  their  shareholder,  does  that  have  the  effect  of  making 
him  the  real  shareholder  ?  Now  it  is  obvious  that,  if  we  were  to 
hold  that  it  had  that  effect,  the  consequence  would  be  that  the 
provisions  of  the  Act  of  Parliament  that  shares  should  only  be 
transferred  by  deed  would  be  entirely  eluded ;  and  any  person 
who  examined  the  register,  whether  a  creditor  who  wished  to  know 
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L.  jj.       who  the  shareholders  were  in  the  company,  or  a  shareholder  who 

1871        wished  to  know  who  his  co-shareholders  were,  would  be  entirely 

HcEunr     deceived.     None  of  the  nameroos  cases  cited  appear  to  me  to 

West  LnnHm  ^^^^i^^  ^^^  proposition  that,  when  a  person  has  once  become  a 

Whabyes  and  legal  shareholder,  he  can  be  freed  from  his  liability  to  pay  the 

CoMPAHT.    calls,  simply  by  shewing  that  he  has  made  a  contract  which  is 

void  at  law,    but    possibly  may  amount  to  an  assignment  in 

equity,  and  that  the  company  to  a  certain  extent  has  adopted  that 

contract. 

There  remains  the  case  which  has  been  set  up,  and  which,  no 
doubt,  required  some  consideration,  namely,  that  the  shares  were 
applied  for  in  consequence  of  misrepresentation.  I  do  not  wish  to 
give  any  opinion  upon  what  I  think  is  a  question  which,  when  it 
properly  arises,  may  deserve  a  great  deal  of  argument,  whether, 
under  circumstances  like  this,  the  doctrine  of  Oakes  v.  Turquand  (1) 
would  not  apply — ^whether  a  sharehoLler,  who  has  never  repudiated 
before  the  winding-up,  can  after  the  winding-up  restrain  the 
liquidator  from  bringing  an  action  for  calls  against  him.  I  wish 
to  give  no  opinion  upon  that  point,  because  I  am  of  opinion  that 
none  of  the  alleged  misrepresentations  haye  been  made  out.  On 
the  whole,  therefore,  I  am  of  opinion  that  there  was  no  ground  for 
filing  this  bill ;  and  it  must  now  be  dismissed  with  costs. 

Solicitors  for  the  Plaintiff:  Messrs.  Lems,  Munns,  dt  Longden, 
Solicitors  for  the  Company :  Messrs.  TiUeard,  Oodden,  it  Holme. 

(1)  Law  Bep.  2  H.  L.  325. 
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TYLER  V.  YATES.  L,  c. 

Uncon9cionabU  Bargain — MoneyAender — lievenion — Usury-^Secwity — In/ant        J^ 

— Advantage  taken  of  Youth  and  Inexperience,  June  21 ,  2(1 

The  protection  which  the  Court  of  Chancery  throws  round  unwary  young 
men  in  the  hands  of  unscrupulous  penons  is  not  affected  hy  the  repeal  of  the 
usury  laws,  or  by  the  change  of  the  law  as  to  the  sale  of  reversions. 

One  brother,  who  was  under  sge,  accepted  a  bill,  which  was  discounted  by 
a  money-lender,  and  the  pn)ceeds  were  paid  to  another  person.  He  after- 
wards applied  to  the  money-lender  for  further  advances,  on  acceptances  by  an 
elder  brother,  who  was  then  in  his  twenty-sixth  year:  the  money-lender 
required  the  sum  due  on  the  former  bill  to  be  included  in  the  bill  to  be  ac- 
cepted by  the  elder  brother.  This  was  agreed  to,  and  bills  were  accepted  by 
the  elder  brother  for  an  amount  including  the  sum  due  on  the  first  bill,  and 
interest,  a  further  sum  advanced,  and  a  considerable  sum  for  discount. 
Further  sums  were  afterwards  advanced  by  the  money-lender  on  similar 
securities,  at  considerable  discounts,  part  of  the  proceeds  being  received  by 
the  elder  brother,  part  by  the  younger  brother ;  and  the  elder  brother  gave 
charges  for  all  the  sums  due  on  the  bilb  upon  a  reversion  to  which  he  was 
entitled  on  the  death  of  his  mother : — 

BeUlt  that  the  charges  so  given  must  stand  as  security  for  the  sums  actually 
advanced  only,  with  interest  at  5  per  cent. 

Decree  of  Stuart,  Y.C.,  affirmed. 

xHIS  was  an  appeal  from  a  decree  of  the  Yice-Chancellor /SSfuar/, 
declaring  that  a  certain  mortgage  should  stand  only  as  a  security 
for  the  sums  actually  advanced  by  the  mortgagee,  and  interest. 

The  Defendant  Dicker  and  the  Defendant  Yates  were  both 
money-lenders.  In  July,  1864,  Lord  Albert  Clinton,  who  was  then 
about  nineteen  years  of  age,  was  introduced  by  a  Mr.  WHbraJiam  to 
Dicker,  and  Dicker  was  requested  by  th«n  to  discount  a  bill  of 
exchange  for  £600  at  three  months,  drawn  by  Wilbraham  and 
accepted  by  Lord  Albert.  Yates  discounted  the  bill  for  Dicker, 
giving  hipi  £520,  out  of  which  Dicker  gave  Wilbraham  £480,  the 
difference  being  retained  by  Dicker  for  discount. 

In  February,  1866,  Lord  Albert  applied  to  Dicker  to  discount 

other  bills,  saying  that  he  would  ask  his  brother,  Lord  Arikur 

Olinian,  who  was  bom  in  1840  and  was  in  Parliament,  to  join  in 

the  security.    Dicker  represented  that  he  applied  to  Yates,  who 

said  he  would  discount  the  bills^  but  would  require  the  former  bill 
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L.  a  for  £600  to  be  taken  tip.  This  was  agreed  to,  and  two  bills  at 
1871  three  months  were  drawn  by  Lord  Albert^  accepted  by  Lord  Arthur, 
rp^B  ft^d  discounted  by  Yates,  one  for  £1500,  out  of  which  Lord  Albert 
received  £574,  which,  with  £600  for  the  first  bill,  £100  interest 
thereon,  and  £226  discount,  commission,  and  stamp,  made  up  the 
£1500;  the  other,  for  £500,  on  which  Lord  Albert  received  £400, 
the  remaining  £100  being  retained  for  discount  On  the  15th  of 
March,  1866,  Lord  Albert  applied  to  Dicker  to  discount  a  bill  for 
£500,  drawn  by  Lord  Albert  and  accepted  by  Lord  Arthur,  which 
Dicker  did,  paying  Lord  Albert  £350,  and  retaining  £150  for  dis- 
count On  the  28th  of  April  Yates,  at  the  request  of  Dicker,  dis- 
counted a  bill  for  £500,  of  which  Lord  Albert  received  £400 ;  and 
on  the  same  28th  of  April,  Lord  Arthur^  in  order  to  give  security 
for  the  payment  of  the  bill  of  £500  of  the  15th  of  March, 
gave  Dicker  a  charge  on  a  reversionary  interest  in  one-fourth 
of  £30,000  expectant  on  the  decease  of  the  Countess  of  Lincoln^ 
to  which  Lord  Arthur  was  entitled  under  his  father's  marriage 
settlement. 

On  the  7th  of  May  Lord  Arthur  applied  to  Dicker  for  money, 
and  Dicker  advanced  him  £200,  receiving  a  bill  for  £250  at  three 
months.  In  June,  Dicker  lent  Lord  Arthur  £10.  On  the  10th  of 
August  the  bill  of  the  7th  of  May  was  renewed  by  Dicker  in 
exchange  for  a  £300  bill ;  and  on  the  6th  of  September,  Lord 
Arthur  gave  Dicker  a  chaige  on  the  reversion  for  the  £300. 

None  of  the  bills  were  met,  and  other  bills  were  given  to  Yates 
in  place  of  those  for  £1500  and  £500.  Yaies  also  made  further 
advances  through  Dicker,  and  obtained  charges  on  Lord  Arthur's 
reversionary  interest  to  secnre  the  whole.  Yaies  brought  an  action 
against  Lord  Arthur  on  the  bills,  and  obtained  judgment  for  £3800. 
Altogether,  Yates  claimed  £3800,  and  Dicker  held  one  bill  for 
£500  and  one  for  £300,  all  charged  on  the  reversionary  interest 
of  Lord  Arthur. 

On  the  12th  of  December,  1868,  Lord  Arthur  was  adjudicated  a 
bankrupt  on  his  own  Petition,  and  Tyler,  the  Plaintiff  in  this  suit, 
was  appointed  assignee. 

On  the  3rd  of  April,  1869,  the  Plaintiff  filed  the  bill  in  this  suit 
against  Yaies  and  Dicker,  making  charges  of  fraud  and  collusion 
against  the  Defendants,  and  praying  that  the  mortgages  might 
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stand  aR  security  for  the  sums  advanoed  only,  with  interest  at  £4       L.  C. 
per  cent.,  and  praying  consequent  relief.  1871 

The  charges  of  fraud  were  abandoned  at  the  hearing ;  and  those       tyleb 
heing  abandoned,  there  was  very  little  dispute  as  to  the  facts  as      yates. 

they  appeared  on  the  answers  of  Dicker  and  of  Yaies.    Before  the        

hearing,  Dicker  offered  to  take  £550,  the  sum  actually  advanced 
by  him,  with  interest  at  5  per  cent.  YcUea  also  offered  to  take  the 
.amounts  actually  advanced  by  him,  with  interest  at  4  or  5  per  cent., 
but  these  offers  were  refused. 

The  yice-Chancellor  Stuart  considered  it  useless  to  direct  an 
.account  against  Foto,  as  all  the  advances  had  been  made  through 
Dicker,  but  made  a  decree  that  the  several  charges  should  stand 
.as  a  security  in  the  hands  of  Dicker  for  all  moneys  actually  ad- 
Tanced  to  or  for  the  use  of  Lord  Arthur  and  Lord  Albert,  or  either 
of  them,  with  interest  at  £5  per  cent,  as  reported  (1),  where  the 
&ctB  are  more  fully  stated. 
•  Dicker  and  Taies  each  appealed. 

Mr.  Dickinson,  Q.C.,  and  Mr.  R  T.  White,  for  Dicker: — 

The  charges  of  fraud  have  been  abandoned,  and  there  was  no 
pressure  by  Dicker,  and  no  application  by  him.  Lord  Arthur 
Clinton  was  twenty-six  years  old,  and  in  Parliament,  and  went  to 
Dicker  asking  him  to  lend  money  at  a  given  rate.  If  he  had  gone 
to  an  extravagant  tailor  or  horse-dealer,  and  had  agreed  to  pay  too 
much  for  his  clothes  or  his  horses,  he  would  have  been  bound ;  and 
where  is  the  difference  now  that  all  bai^ins  are  open  at  law  ?  The 
most  eminent  bankers  charge  large  interest ;  and  looking  at  the 
year  when  these  transactions  took  place,  it  is  very  doubtful  whether 
this  money  could  have  been  anywhere  raised  on  better  terms. 
The  £250,  at  all  events,  was  simply  lent  to  Lord  Arthur  at  his 
own  request,  and  has  nothing  to  do  vrith  Lord  Albert,  These  bills 
■are  good  at  law :  Lane  v.  Borlock  (2).  No  oppression  or  unfiumess 
has  been  shewn ;  and  since  the  change  in  the  law  as  to  the  sale  of 
reversions,  the  owner  of  the  reversion  can  have  no  relief  unless 
fraud  or  oppression  is  shewn :  Potter  v.  Edwards  (3).  We  have 
offered  to  take  the  money  advanced,  and  interest;   and,  at  all 

(1)  Law  Rep.  11  Bq.  265.  (2)  5  H.  L.  C.  C80. 

(3)  26  L.  J.  (Ck)  468. 
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1^  C  eTents,  the  Plaintiff  ought  to  par  the  costs  since  that  offer.    He 

1^1  ongfaty  in  fact,  to  par  all  the  costs,  as  he  asks  only  to  be  reliered 

Ttlcr  from  his  own  acts. 


r. 
Yjiti 


31r.  Greene,  Q-O.,  and  Mr.  C.  Browme,  for  Taies  : — 

The  onns  of  proof  is  now  changed  bj  31  Yict  a  4,  and  to  set 
aside  dealings  with  a  rerersion,  fraud  or  oppressicm  mnst  be  proved. 
The  Plaintiff  has  attempted  to  do  so,  and  has  failed.  This  is  » 
mere  ordioarj  transaction  between  Lord  Arthur,  Dicker,  and  late; 
and  Yates  is  an  innocent  holder.  The  decree  of  the  Yice-Chan* 
cellor  does  not  give  Taie$  the  money  he  actnallj  paid  to  Dicker. 
There  was  no  frand,  no  concealment;  the  amounts  paid  and 
retained  werR  clearly  stated  in  every  ease.  To  give  this  relief 
wonld  set  up  the  nsorj  laws  again :  Flight  t.  Beed  (1).  We  conld 
have  exacted  payment  on  the  bills,  and  we  mnst  have  a  right  to 
take  security  instead  of  exacting  payment  Then,  what  rate  of 
interest  is  to  be  charged  ?  Why,  £5  per  cent  ?  It  is  clear  that  bo 
one  would  have  advanced  money  at  £5  per  cent,  on  this  reversion, 
only  to  be  paid  when  the  reversion  fell  in,  not  to  mention  all  the 
ri^ks  attending  such  a  transaction.  At  the  very  time,  money  was 
lent  on  the  best  security  at  £10  per  cent. ;  and  were  we  to  be  kept 
out  of  onr  money  for  an  indefinite  time,  and  only  to  have  £5  per 
(•cut  ?  Is  the  Court  in  these  cases  to  refer  it  to  Chambers  to  con- 
Rider  what  is  to  be  paid  ?  It  is  clear  that  the  parties  mnst  be  left 
to  their  own  bargain.  Moreover,  the  Plaintiff  merely  represents- 
creditors ;  and  why  is  the  Court  to  give  relief  to  one  set  of  creditors- 
at  the  expense  of  another  ? 

Ifr.  Kardake,  Q.C.,  and  Mr.  K  C.  Willis,  for  the  Plaintiff,  were 
not  called  upon. 

Lord  Hathbrley,  L.C. : — 

The  Appellants  have  urged  upon  me  that  the  Court  must  obey 
the  law  which  has  repealed  the  former  laws  with  respect  to  usury, 
and  I  have  been  also  told  that  the  Court  is  bound  by  the  law 
which  enacts  that  the  sale  of  a  reversionary  interest  is  not  to  be  set 
aside  on  the  ground  of  under  value  merely.    I  am  one  of  those 

(1)  9  Jur.  (N.S.)  1016. 


V. 

Yates. 
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nvho  believe  that  these  changes  in  the  law  are  very  wise  in  u  c. 
many  respects ;  but»  whatever  be  my  own  opinion,  my  duty  is  to  1S71 
administer  the  law  as  I  iind  it.  Tyler 

The  Legislature,  however,  Kas  not  repealed,  and  I  believe  it  will 
not  repeal,  the  doctrines  of  this  Court,  by  which  protection  is 
•thrown  round  unwary  young  men  in  the  hands  of  unscrupulous 
persons  ready  to  take  advantage  of  their  necessities. 

This  case  has,  in  reality,  nothing  to  do  with  the  amount  of 
interest  charged,  though  it  is  difficult  in  these  cases  to  avoid  enter- 
ing into  the  question  of  consideration.  That  question  is,  however, 
of  the  very  smallest  importance,  if  the  Court  can  be  persuaded  that 
these  young  men  have  been  fairly  dealt  with. 

I  conceive  the  reason  why  the  law  as  to  sales  of  reversions 
was  altered  to  be  that  the  doctrines  of  this  Court  had  been 
carried  to  an  extravagant  length  on  that  subject.     The  protec- 
tion of  the  Court  with  regard  to  the  sale  of  reversionary  interests 
was  chiefly  given  to  expectant  heirs  of  real  property,  and  was 
gradually  extended  to  persons  who  had  reversionary  interests  of 
any  kind.    This  case,  however,  depends  simply  on  the  facts : — [His 
Lordship  then  stated  the  facts  as  they  appeared  on  the  answers  and 
^evidence  as  amounting  to  this:    Lord  Albert,  a  young  man  of 
oiineteen,  came  to  Dicker  in  1864,  introduced  by  Wilbraham,  a 
much  older  man,  and  Dicker  went  to  Yatea,  both  Dicker  and  Yaies 
knowing  that  Lord  Albert  was  a  minor;  and  his  Lordship  con- 
<diided  from  Dicker's  answer,  though  that   of  Yates  was  rather 
different,  that  they  knew  that  Wilbraham  was  to  have  the  sole 
benefit  of  the  transaction.]    I  do  not  say  that  the  amount  of 
.interest  or  discount  taken  on  that  transaction  was,   under  the 
circumstances,  unreasonable;  but  a  man  who  aUoviii  a  minor  to 
»put  his  name  to  a  bill  has  no  right  to  insist  on  payment,  unless 
the  young  man,  when  of  full  age  and  under  no  pressure,  legal  or 
Jionourable,  accepts  the  liability.    I  use  the  expression  *^  honour- 
able," because  no  one  can  say  that  a  young  man  who  does  not  get 
•one  sixpence  out  of  such  a  transaction  is  honourably  bound  in  any 
way.    He  was  brought  as  a  victim,  in  order  that  they  (the  Defen- 
dants) might  obtain  a  lever  by  which  to  act  upon  him  thereafter. 
[His  Lordship  then  stated  the  evidence  as  to  the  bills  for  £150(^ 
^nd  £500,  and  said  that  Lord  Arthur  had  nothing  to  do  with  the 
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L.  C.       £600  bill ;  bnt  when  the  farther  advances  were  required,  they  were 

1871       refused  unless  the  £600  bill  was  included.     It  appeared,  however,. 

Itler      that  Lord  Albert  was  never  told,  apd  Lord  Arihur  was  never  told 

Yatks       *^**  Lord  Albert  was  under  no  legal  liability  for  the  £600.    How- 

' —       ever,  Lord  Arthur  gave  the  bill  for  £1500,  which  must  be  taken 

as  part  of  the  same  transaction,  and  it  was  impossible  that  this 

radical  defect  should  not  be  held  to  extend  to  the  whole  of  the 

proceedings.]    They  were  not  told  that  there  was  no  legal  liability 

for  that  £600  bill,  and  the  Defendants,  on  dealing  with  these  two 

young  men,  the  eldest  only  twenty*five  years  of  age,  and  acting 

through  the  medium  of  the  younger  brother,  obtained  this  bill  for 

£1500,  part  of  which  was  to  go  in  payment  of  a  debt  to  whicL 

neither  was  liable. 

All  the  subsequent  transactions  were  affected  by  the  vice  which 
lay  at  the  root  and  by  the  pressure  thus  put  upon  Lord  Arthur.. 
He  thought  that  all  the  money  had  been  advanced  for  the  benefit 
of  his  brother,  which  was  not  the  case ;  and  this  affects  all  the 
subsequent  transactions,  for  Lord  Arthur  was  always  under  the 
impression  that  he  was  liable  for  the  £1500  bill.  And  are  we  to- 
be  told  that  the  law  of  this  Court  on  such  matters  is  overruled  by 
the  abolition  of  the  usury  laws,  and  that  transactions  like  this,  in 
which  nearly  half  the  nominal  advance  is  deducted,  can  be  allowed 
to  stand  ? 

I  am  quite  aware  that  these  bills  were  given  before  the  security 
was  given,  and  it  is  probable  that,  at  the  time  when  these  first 
transactions  took  place,  the  lenders  did  not  know  that  these  young 
men  had  this  reversion,  or  else,  no  doubt,  it  would  have  been^ 
made  use  of,  though  Dieker  found  it  out  soon  afterwards,  and  took, 
security  accordingly. 

It  is  not  unworthy  of  notice  that  this  security  was  an  interest 
to  which  Lord  Arthur  was  absolutely  entitled  on  the  death  of  his 
mother,  and  this  shews  the  necessity  of  the  Court  extending  its 
protection  to  persons  in  such  a  position,  as  he  could  easily  have 
obtained  money  upon  this  security  on  much  better  terms.  Lord 
Arthur  was  urged  to  undertake  the  payment  of  money  which  his- 
brother  did  not  owe,  and  he  did  not  even  know  that  he  had  security 
to  offer  on  which  they  could  have  obtained  the  money  at  a  moderate 
rate.    This  demonstrates  their  utter  helplessness,  and  their  absolute- 


Agreement  with  Framoten — Adoption  of  Agreement  ly  Company — ComvMnU' 
meat  of  Buninen — Right  of  Cestui  que  Trust  to  sue. 

The  Plaintiffs  had  incurred  labour  and  expense  in  organizing  a  scheme  for 
certain  Exhibition  Rooms,  and  had  entered  into  negotiations  with,  and  sent 
the  plans  to,  some  of  the  promoters  of  a  certain  Company,  and  offered  to 
accept  £2000  for  remuneration.  The  Ck)mpany  was  formed,  and  by  the 
Articles  of  Agreement  it  was  recited  that  the  Plaintiffs  had  incurred  labour 
and  expense  in  organizing  the  Exhibition  Kooms,  and  that  it  had  been 
arranged  with  one  of  the  promoters  that  he  should  pay  them  £2000  when 
and  so  soon  as  the  Company  should  be  in  a  position  to  commence  business. 
And  it  was  agreed  that  no  expense  should  be  incurred  until  10,000  shares  had 
been  subscribed,  and  at  least  £2  a  share  paid  thcreon^and  that  if  the  Company  wan 
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ignorance  of  the  mode  in  which  they  might  have  dealt.     But  I       L.  c.    . 
rest  the  case  upon  the  fact  that  one  brother  is  made  to  become        1371 
liable  for  a  debt  which  the  other  brother  did  not  owe,  and  I  hold      xvi^ 
that  these  securities  can  stand  only  for  the  sums  actually  advanced,         «• 

and  interest,  wholly  irrespective  of  the  principles  of  this  Court  as  to       

the  amoimt  of  interest  to  be  paid  by  men  in  the  full  possession  of 
their  faculties,  or  as  to  the  value  of  a  reversionary  interest.  [His 
Lordship  then  comniented  on  the  form  of  the  bill,  which  placed 
the  Plaintiff's  case  too  high,  and  continued : — ^]  I  think,  however, 
that  relief  can  be  given,  because  the  substance  of  the  case  is,  that 
there  was  a  bill  accepted  for  a  greater  sum  of  money  than  was 
advanced  to  anybody  concerned  in  it. 

As  regards  the  costs,  the  Plaintiff  is  not  coming  merely  to  be 
relieved  from  the  consequences  of  the  acts  of  Lord  Arthur,  whom 
he  represents,  but  because  advantage  has  been  taken  of  youth  and 
inexperience.  On  the  other  hand,  the  Plaintiff  has  placed  his  case 
too  high,  and  has  made  charges  of  fraud  which  could  not  be  sus- 
tained. The  Vice-chancellor  has  given  no  costs,  and  I  am  not  pre- 
pared to  say  that  he  was  wrong.  This  appeal  must  be  dismissed 
with  costs.  . 

Solicitors :  Mr.  W.  H.  Boberts  ;  Mr.  M*  Turner ;  Messrs.  DaUon 
&  Son. 


TOUCHE  V.  METROPOLITAN  EAILWAT  WAEEHOUSING       L  c. 

COMPANY.  1871 


My  S. 
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L.  Q.  not  in  a  position  to  cany  on  the  nndertaking  before  a  certain  day,  then  neither 

the  promoters  nor  the  officers  of  the  Company  should  have  any  claim  upon 

^.v^  the  funds  of  the  Compauy.    And  it  was  provided  that  when  the  shares  were 

ToucuE  subscribed  for  and  paid  upon  to  the  amount  aforesaid,  the  directors  should 

^1  ^'  pay  the  above-mentioned  promoter  the  sum  of  £2000.   Copies  of  the  Articles 

I'OLiTAN  of  Association  were  sent  to  the  Plaintiffs.     The  shares  in  the  Company  were 

lUiLWAT  subscribed  for  and  the  deposits  were  jwiid,  but  the  Company  was  unable  to 

Company'^  obtain  a  site,  and  never  actually  commenced  business : — 

'  Bdd,  on  the  evidence,  that  the  Company  had  adopted  the  agreement  as  to 

the  payment  of  £2000  to  the  Plaintiffs  through  the  promoter: 

Iltld,  that  the  performanoe  of  the  agreement  was  not  contingent  on  the 
actual  commencement  of  business  by  the  Company  : 

Etld^  that  the  Plaintiffs  could  maintain  a  suit  against  the  Company  and 
the  Directors,  amongst  whom  was  the  promoter  to  whom  the  £2000  was  to 
be  |iaid,  and  were  not  obliged  to  sue  in  the  name  of  the  promoter. 
Decree  of  Stuart,  V.C.,  affirmed. 

N.  TOUCHE  and  F.  Bdman,  the  PlaintiflEj  in  this  case,  were  the 
projectors  and  original  promoters  of  a  scheme  for  General  Exhibi- 
tion Booms,  to  be  incorporated  with  an  undertaking  called  the 
Metropolitan  Railway  WarehouBtng  Company^  and  the  Plaintiffs 
incurred  considerable  expense  in  organising  this  scheme.  The 
Plaintiffs  alleged  that  it  was  arranged  by  them  with  the  pro- 
moters of  the  Company  through  Walker^  one  of  the.  promoters, 
that  the  Plaintiffs  should  receive  out  of  the  subscribed  capital  and 
funds  of  the  Company  the  sum  of  £2000  in  consideration  of  the 
labour  and  expense  so  incurred.  The  Plaintiffs  also  corresponded 
with  Mr.  BurcheB,  who  was  a  promoter  of  and  the  solicitor  to  the 
Company,  and  had  sent  him  plans ;  and  on  the  2nd  of  August,  1865, 
they  sent  him  a  letter,  in  which  they  said  that  they  would  be 
satisfied  with  £2000  for  their  remuneration  as  promoters. 

The  Company  was  duly  registered  on  the  25th  of  August,  1865, 
and  the  Articles  of  Association  provided,  amongst  other  things,  as 
follows : — 

''  Whereas  labour  and  expense  have  been  incurred  by  certain 
persons  in  and  about  the  organization  and  formation  of  the  Metro- 
politan  Railway  Warehousing  Company^  Limited^  and  by  certain 
other  persons  in  and  about  the  formation  and  organization  of  the 
General  Exhilntion  Booms  to  be  incorporated  with  the  undertaking 
of  the  Company ;  and  it  hath  been  arranged  by  and  with  Oeo.  JL 
Walker,  Esq.,  that  he  shall  pay  to  such  first-mentioned  person*:, 
for  the  labour  and  expense  incurred  by  them  up  to  the  day  of  the 
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date  of  tliese  Articles  (except  the  cost  of  their  preparation  and  l.  C. 
registration),  the  sum  of  £3000 ;  and  to  such  secondly-mentioned        isri 

persons  the  sum  of  £2000,  when  and  so  soon  as  this  Company  shall  tocobb 

lie  in  a  position  to  commence  business,  and  funds  shall  be  available  „  *• 

*  ,  Metbo- 

for  such  purposes,  as  provided  by  Art.  2  of  these  presents,  but  politak 
not  sooner  or  otherwise.  And  whereas  it  hath  been  further  vvABiHousiMa 
airranged  by  and  witli  the  said  G.  H,  Walker  and  the  several  other  Comvant. 
persons,  officers  of  the  Company,  each  in  his  respective  depart- 
ment, as  mentioned  in  the  minutes  of  the  promoters  of  the  Com- 
pany, that  they  shall  perform  all  necessary  duties  and  pay  all 
proper  charges  incident  thereto,  to  be  repaid  and  remunerated  from 
the  time  their  duties  commenced  out  of  the  funds  of  the  Company 
when  and  so  soon  as  the  Company  shall  be  in  a  position  to  com- 
mence business,  and  the  same  funds  shall  be  available  for  such 
purpose,  as  provided  in  the  said  Art  2,  and  not  sooner  or  other- 
wise.  And  whereas  it  hath  been  further  arranged  by  and  with  the 
consent  of  all  the  aforesaid  persons  and  officers,  that  if  the  Com- 
pany shall  not  be  in  a  position  to  carry  on  its  undertaking  prior  to 
the  31st  day  of  March,  18G6,  as  provided  in  said  Art.  2,  then 
all  deposits  or  moneys  which  may  have  been  received  from  the  sub- 
scribers to  the  Memorandum  of  Association  of  the  Company,  or 
from  any  other  subscribers  thereto,  or  shareholders  in  the  Com- 
pany, shall  be  repaid  and  returned  to  such  subscribers  and  share- 
holders respectively,  without  any  deduction ;  and  neither  the  said 
G.  H.  Walker,  nor  either  of  the  other  persons,  nor  either  of  the 
said  officers,  shall  have  any  claim  or  demand  upon  the  funds  of 
the  Company,  or  upon  the  Company,  or  upon  all  or  any  of  the 
Directors  or  subscribers  to  the  said  Memorandum  or  Articles  or 
shareholders  of  the  said  Company. 

''Art.  2.  No  expense  shall  be  incurred  by  or  on  behalf  of 
the  Company,  nor  shall  the  funds  of  the  Company  be  available 
for  the  payment  of  any  goods  supplied,  expenses  incurred,  or  ser- 
vices rendered,  until  10,000  shares  shall  have  been  accepted,  and  at 
least  £2  upon  each  share  shall  have  been  paid  up ;  and  if  such 
number  of  shares  be  not  so  accepted  and  paid  upon  on  or  before  the 
31st  day  of  March,  1866,  all  deposits  or  sums  received  from  the 
respective  subscribers  to  the  said  Memorandum  of  Association  and 
to  these  Articles,  and  upon  shares  accepted  in  the  said  Company, 
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L.  0.  shall  be  returned  and  repaid  without  deduction ;  but  the  Directors 

1871  shall  be  at  liberty  to  make  such  contracts  and  engagements  as 

ToucuE  ^^'^7  ™^y  d^^  necessary,  conditional  upon  the  acceptance  of, 

j^^J^  fi^ud  payment  upon,  such  shares. 

rouTAx  *(  Art.  66.  The  Directors  shall,  so  soon  as  10,000  shares  shall 

Warehousing  have  been  subscribed  for  and  paid  upon,  according  to  Art.  2, 

OoMFANY.  p^y  ^  ^^^  g^jj  Q  jj  jfTalker  the  sums  of  £3000  and  £2000,  and 

to  him  and  the  other  officers  of  the  Company  the  sereral  amounts 
due  to  them,  in  accordance  with  the  arrangements  mentioned  in 
the  recital  to  these  Articles.'* 

Copies  of  the  Articles  were  sent  by  Mr.  BurcheU  to  the  Plain- 
tiffs ;  and  it  was  admitted  that  the  Plaintiffs  were  the  secondly- 
mentioned  persons  who  had  incurred  labour  and  expense. 

The  full  number  of  10,000  shares  in  the  Company  was  subscribed 
for,  and  at  least  £2  per  share  paid  thereon,  before  the  appointed 
day ;  and  the  Directors  had  a  considerable  sum  in  their  hands. 

The  Plaintiffs,  on  the  9th  of  December,  1865,  applied  for  the 
£2000,  and  they  continued  to  make  applications  to  the  Directors  of 
the  Company;  and  on  the  4th  of  June,  1866,  they  filed  their  bill  in 
this  suit  against  the  Metropolitan  Railway  Warehou9ing  Compawf 
and  the  eight  directors,  stating  that  Walker  alleged  that  he  was 
not  personally  liable,  and  had  no  funds  of  the  Company  under  his 
control,  and  that  he  refused  to  compel  the  other  Directors  to 
concur  with  him  in  providing  the  necessary  funds;  and  praying 
that  the  Defendants  might,  out  of  the  assets  of  the  Company,  pay 
the  £2000  and  interest 

The  Company,  by  their  answer,  denied  that  there  was  any 
agreement  between  them  and  the  Plaintiffs,  but  admitted  that 
there  was  an  understanding  between  the  Plaintiffs  and  Walker^  who 
was  afterwards  the  Managing  Director,  and  the  other  promoteis  of 
the  Company,  that  in  the  event  of  the  Company  being  in  a 
position  to  commence  business,  and  adopting  the  General  Exhibi- 
tion Booms,  then  £2000  should  be  paid  to  the  Plaintiffs  by  the 
Directors  of  the  Company  through  Walker. 

They  further  said  that  they  had  never  been  in  a  position  to 
commence  business,  as  they  had  not  even  obtained  a  site  for  the 
erection  of  the  necessary  buildings.  They  also  said  that  they  did 
not  contemplate  the  establishment  of  General  Exhibition  Booms. 


VOL.  VI.]  CHANCEBY  APPEALS.  675 

The  other  Defendants  answered  to  the  same  effect.    Both  sides  L.  0. 

entered  into  evidence,  the  effect  of  which  is  stated  by  the  Lord  1871 

Chancellor  in  his  judgment.    It  did  not  appear  for  whom  the  tocohe 

£3000  was  intended,  and  it  was  stated  that  the  Company  had,  Mn^Bo- 

since  the  institution  of  the  suit,  been  wound  up,  and  that  Walker  volvtav 

.      ,         .    ,.  Railway 

had  claimed  £5000  in  the  wmdmg-up.  Warehoubikg 

The  Vice-Chancellor  Stuart  made  a  decree  for  payment  to  the       

Plaintiffs,  and  the  Company  appealed. 

Mr.  Karalake,  Q.C.,  and  Mr.  Fdlowa,  for  the  Company : — 

We  say,  first,  that  we  were  never  able  to  get  the  site  which  we 
wanted  for  our  warehouses,  and  we  were  therefore  never  able  to 
commence  business ;  so  that  nothing  became  payable  to  the  Plain- 
tiffs, even  if  there  had  been  such  an  agreement  as  they  allege, 
and  all  the  money  must  be  repaid  to  the  subscribers.  But  we 
deny  that  there  was  any  agreement  between  the  Plaintiffs  and 
the  Company.  There  may  have  been  an  agreement  between 
the  Plaintiffs  and  the  promoters,  which  the  Plaintiffs  may  enforce 
if  they  can ;  but  the  Company  is  a  new  creature,  with  no  liabilities, 
except  such  as  it  may  choose  to  adopt.  The  recitals  in  the  articles 
are  mere  statements  of  facts,  but  there  is  no  trust  or  case  of 
agency  alleged  in  the  bill,  or  attempted  to  be  made  out  as  against 
the  Company :  Kdner  v.  Boater  (1) ;  Seott  v.  Lord  Ebwry  (2). 

The  money  was  never  paid  to  Walker^  and  he  was  never  con- 
stituted a  trustee.  Moreover,  the  Plaintiffs  have  no  right  to  sue 
the  Company,  even  on  their  own  shewing ;  their  remedy,  if  any, 
is  against  Walker^  as  their  trustee,  and  he  must  enforce  their 
rights  if  he  can. 

Mr.  OMaUey,  Q.C.,  Mr.  Dickinsm,  Q.C.,  and  Mr.  W.  W.  KarOake, 
for  the  Plaintiffs. 

Lord  Hatherlet,  L.C.,  after  reading  the  statements  in  tlie 
bill  as  to  the  arrangements  between  the  Plaintiffs  and  Walker  and 
BureheU^  continued : —  ^ 

That  was  before  the  formation  of  the  Company,  and  no  doubt 
any  agreement  entered  into  before  the  Company  was  formed  would 

(1)  Law  Rep.  2  C.  P.  174.  (2)  Law  Rep.  2  C.  P.  255. 
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L.a       not  be  binding  on  the  Company  unless  the  Company  chose  in 

1871       some  way  to  adopt  or  ratify  it.. 

Tou^E         I  think  that  I  am  not  bound  to  assess  the  value  of  the  services 

Motro-     ^^  ^^®  Plaintiffs.    Tlie  services  of  a  promoter  are  very  peculiar ; 

poLiTAN     great  skill,  energy,  and  ingenuity  may  be  employed  in  constructing 

War£hol8ino  a  plan  and  in  brioging  it  out  to  the  best  advantage.    It  was  argued 

1  *     that  the  Plaintiffs  had  done  nothing  at  all  for  the  Company  in 

particular,  and  that  the  Plaintiffs  might  have  sold  their  scheme  to 
another  Company,  and  that,  therefore,  there  was  no  connection 
between  the  Plaintiffs  and  the  Company.  But  that  is  not  so. 
When  this  scheme  had  been  once  used  by  the  Company  it  would 
be  far  less  available  to  the  Plaintiffs. 

It  appears  to  me  that  bond  fde  labour  was  bestowed  by  the 
Plaintiffs  in  getting  up  this  novel  combination  of  exhibition  and 
shop.  Plans  were  drawn  and  designs  were  made,  and  submitted 
to  Mr.  BurcheUf  which  are  now  in  the  possession  of  the  Company. 
A  correspondence  went  on  from  September,  1864,  to  July,  1865; 
the  Plaintiffs  were  satisfied  with  what  had  been  done,  and  con- 
sidered that  they  would  be  connected  with  the  new  Company. 
On  the  2nd  of  August,  a  few  weeks  before  the  formation  of  the 
Company,  an  arrangement  was  made  as  to  the  £2000 ;  and  the 
Plaintiffs,  by  the  advice  of  Walker,  sent  a  letter  to  Mr.  BureheU, 
who  was  a  promoter  of  the  Company  and  the  solicitor  of  the 
Company,  that  they  would  be  well  satisfied  with  £2003. 

Then  the  Company  was  formed.  Of  course  it  would  not  have 
been  bound  by  anything  which  preceded  it ;  but  Walker  seems  to 
have  taken  care  to  have  stipulations  inserted  in  the  deed  that 
those  who  had  incurred  the  labour  and  es^pense  should  be  paid  for 
their  services.  [His  Lordship  then  read  the  provisions  of  the 
deed.] 

It  is  very  questionable  whether  an  action  could  have  been 
brought  by  the  Plaintiffs  against  Walker,  as  he  had  been  very 
careful  to  provide  that  the  Company  should  furnish  this  money. 
[His  Lordship  then  commented  on  the  evidence.]  I  will  assume  that 
everything  happened  to  make  the  money  payable  as  between  the 
Company  and  WaJker;  and  then  I  think  it  is  established  that 
there  was  an  engagement  on  the  part  of  the  Company  communi- 
cated to  the  Plaintiffs  that  the  Company,  which  had  had  the  bene* 
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fit  of  the  services  of  the  Plaintiffs  ^^^  agreed  to  hand  over  the  L.  o. 

£2000  to  Walker  as  trustee  for  them ;  and  if  the  money  was  paid  1871 

to  WdlkeTy  they  would  be  entitled  to  have  it  paid  to  them.  Walker  touche 

says  that  he  was  never  asked  to  sue ;  but  the  Company  has,  since  metbo- 

the  institution  of  this  suit,  been  wound  up,  and  Walker  has,  as  I  i^mtan 

Rati.wat 

understand,  claimed  £5000.    If  he  liad  taken  no  steps  to  enforce  Wabbhouswg 

the  claim,  the  Plaintiffs  would  be  entitled  to  say  that  he  must^  on       * 

being  properly  indemnified,  take  such  steps  as  might  be  advised 
for  their  relief,  and  perhaps  that  would  have  been  the  more  correct 
course  for  them.  But  I  think  I  am  justified  in  holding  that  the 
Plaintiffs  have  a  right  to  come  here  and  obtain  the  benefit  of 
the  arrangement  entered  into  between  W^alker  and  the  Company. 
Davenport  v.  Bishopp  (1)  and  Oregory  v.  Williams  (2)  are  autho- 
rities to  that  effect. 

As  to  whether  the  time  has  come  when  the  money  is  to  be  paid, 
it  has  been  argued  that  the  Company  has  never  been  in  a  position 
to  commence  business  within  the  meaning  of  Arts.  1  and  2.  But  the 
deposit-money  has  been  paid,  and  I  must  hold  that  the  Company 
was  in  a  position  to  commence  business.  Otherwise  there  might 
be  the  preposterous  result  that  a  Company  might  enter  into  large 
contracts  for  land  and  building,  and  have  work  done,  and  then  be 
able  to  say  that  they  had  never  been  in  a  position  to  commence 
business,  and  would  therefore  repay  the  shareholders,  leaving 
nothing  for  the  creditors,  merely  because  the  shop  had  not  been 
actually  opened.  The  true  meaning  of  the  articles  must  be,  that 
the  Company  would  not  be  bound  by  any  contracts  until  the  money 
was  in  band,  but  their  liability  was  by  no  means  dependent  on 
their  getting  the  land.  It  has  been  argued  that  they  were  never 
able  to  buy  the  land,  and  that  no  time  was  fixed ;  but  it  would  be 
absurd  to  say  that  the  officers  of  tlie  Company  were  not  to  be 
paid  because  the  Company  had  not  begun  their  business,  and  the 
creditors  are  in  the  same  position.  The  thing  is  made  still  more 
clear  by  Art.  66,  if  there  had  been  any  doubt  about  it 

The  case  comes  within  the  authority  that  where  a  sum  is  pay* 

able  by  A.  B.  for  the  benefit  of  C.  Z).,  C.  D,  can  claim  under  the 

contract  as  if  it  had  been  made  with  himself.    It  is  possible  that 

Walker  may,  as  he  states  in  his  answer,  not  be  under  any  personal 

(1)  2  Y.  &  C.  Ch.  461 ;  1  Ph.  698.  (2)  3  Utr.  682. 
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L.  0.  liability  to  the  Plaintiffij ;  but  I  think  that,  on  the  evidence,  the 

1871  Plaintiffs  were  to  be  paid  when  Walker  got  the  money,  and  they 

ToucHB  knew  that  by  the  Articles  of  the  Company  he  was  to  be  paid. 

-J  *•  ^  This  appeal  must  be  dismissed  with  costs. 

FOUTASr 

Railway  Solicitors  for  the  Plaintiffs:    Messrs.  Hughes,  Masterman,  & 

Company.  Hughes, 

Solicitors  for  the  Defendants :  Messrs.  Burchell. 


1871 


L.  C.  EOLLAND  V.  HAKT. 


Begistratum — Middlesex  Registry  Act — Priority — Notice  to  Solicitor — 


Julij  11.  Communication  to  Client — Fraud, 

A  Bolicitor  induced  a  client  to  advance  money  for  A,,  on  mortgage  of  lands 
in  MiddUseXy  and  soon  afterwards  induced  a  second  client  to  advance  money 
on  mortgage  of  the  same  lands  without  infomiing  him  of  the  ezistenoe  of  the 
first  mortgage.  The  solicitor  afterwards  left  the  country,  and  the  holder  of 
the  second  mortgage  registered  it  hefore  the  first  mortgage  was  registered : — 

Held  (reversing  the  decision  of  tiao  Master  of  the  Br)ll8),  that  the  holder 
of  the  second  mortgage  must  he  taken  to  have  had,  through  the  solicitor, 
notice  of  {he  first  mortgage,  and  could  not  hy  the  prior  registration  obtain 
priority. 

Kennedy  t.  Oreen  (1)  distinguished. 

JlSY  an  indenture  bearing  date  the  11th  day  of  May,  1861,  one 
James  HdU^  a  builder,  assigned  to  Henry  George  Robinson  divers 
freeholds  and  leaseholds  in  the  county  of  Middlesex,  upon  certain 
trusts  therein  mentioned,  and  with  power  to  mortgage  the  same. 

By  an  indenture  bearing  date  the  10th  day  of  May,  1862,  it  was 
witnessed  that  Bohinson,  by  the  direction  of  HaU,  assigned  to 
Amelia  Marianne  Leigh^  spinster,  all  the  hereditaments  comprised 
in  the  above-recited  indenture,  by  way  of  security  for  £4000  paid 
by  Miss  Leigh  to  Bobinson,  with  the  assent  of  HaU;  and  HaU 
covenanted  for  the  repayment  of  the  £4000  and  interest- 
By  an  indenture  bearing  date  the  9th  day  of  July,  1862,  it  was 
witnessed  that,  in  consideration  of  the  sum  of  £4000  paid  by  Oeorge 
Stagg  to  Bobinson^  at  the  request  and  by  the  direction  of  HaO^ 

(1)  3  My.  &  K.  699. 
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HaJl  covenanted  for  the  repayment  of  the  said  sum  and  interest ; 
and  it  was  further  witnessed  that  Bobinaon  did  assign  unto  Stoffff 
all  the  hereditaments  comprised  in  the  first-mentioned  indenture 
by  way  of  security  for  the  said  sum  of  £4000  and  interest 

Itdbin8on  was  a  solicitor^  and  both  Miss  Leigh  and  Mr.  Staffff 
were  clients  of  his,  and  were  induced  by  him  to  advance  these 
sums  of  £4000.  Neither  of  the  mortgage  deeds  was  registered 
by  BoUnson.  Stagg  stated  that  he  was  informed  by  Bcbinson  that 
the  money  was  wanted  by  Hall  for  the  purchase  of  part  of  the 
property  mortgaged;  that  he  {Stagg)  did  not  understand  legal 
documents,  and  relied  upon  the  representations  and  integrity  of 
Bdbinson ;  that  he  (Stagg),  at  the  time  when  be  advanced  the 
£4000,  and  for  some  time  after  Bdbinson  left  England,  had  no 
notice  or  knowledge  of  the  securities  of  Miss  Leigh. 

BMnson  left  England  under  di£Sculties  in  December,  1863,  and 
Stagg  then  employed  another  solicitor — Mr.  Pearpaint — who  fol- 
lowed Bobinsan,  obtained  from  him  the  deed  of  the  9th  of  July, 
1862,  and  registered  it  on  the  4th  of  January,  1864.  Miss  Leigh's 
mortgage  deed  was  registered  by  Bobinson's  partner  on  the  23rd 
of  January,  1864* 

This  suit  was  instituted  by  a  prior  mortgagee  of  part  of  the 
property  comprised  in  these  securities ;  and  this  part  having  been 
sold  in  the  suit,  and  having  produced  more  than  sufficient  to  pay 
the  prior  mortgagee,  the  question  arose  as  to  the  priority  of  Miss 
Leigh  or  Mr.  Stagg. 

The  Chief  Clerk  of  the  Master  pf  the  Eolls  found  that  Miss 
LeigVs  mortgage  had  priority ;  but  on  a  summons  to  vary  that 
certificate,  the  Master  of  the  Bolls  made  an  order  giving  Mr.  Stagg 
the  priority  (1). 

Miss  Leigh  appealed. 


(1)  1871.  Marcli9.  Lobd  Rojollt, 
M.R.,  taid  he  thought  that  Le  Neve 
V.  Le  Neve  (Amb.  436)  did  not  apply 
ID  this  case,  and  that  it  was  neoessary 
that  there  should  be  notice  to  the  prior 
mortgagee,  the  neglect  of  which  on 
his  part  wonld  amount  to  fraud.  If 
Le  Neve  ▼.  Le  Neve  now  came  before 
the  Court  for  the  first  time,  the  same 


decision  would  be  arrived  at^  for  there 
it  was  probable  that  the  intended  wife 
knew  perfectly  well  what  was  going  on. 
In  all  these  cases  there  was  great  diflS- 
culty  as  to  the  notice ;  but  there  must 
be  something  culpable  either  on  the 
part  of  the  principal  or  of  his  solicitor 
to  deprive  the  holder  of  the  registered 
security  of  his  priority,     Xo  doubt 


L.O. 

1871 

BOLLAHD 
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IIart. 
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Holland 

V. 

Hart. 


Mr.  Joshua  WittiamB,  Q.C.,  Mr.  Jessel,  Q.C.,  and  Mr.  Burgett,  for 
Miss  Leiffh : — 

This  case  is  governed  by  Le  Neve  v.  Le  Neve  (1).  In  Benham  y. 
Keane  (2)  there  could  have  been  no  actual  fraud.  Hine  v.  Badd  (3) 
was  a  question  of  evidence,  and  so  was  Jolland  v.  Stainbridge  (4). 
Notice  to  the  solicitor  is  notice  to  the  client  for  the  purposes  of 
priority  of  registration :  TunsiaU  v.  Trappes  (5). 

[They  also  referred  to  BusheU  v.  Buthefl  (6)  and  Kennedy  v. 
Oreen  (7).] 

If  8iagg  had  employed  another  solicitor^  who  had  had  notice 
from  Robinson  of  Miss  LeigVa  mortgage,  there  could  have  been  no 
doubt  about  it ;  and  where  is  the  difiference  ? 

Mr.  SotUhgaiey  Q.C.,  and  Mr.  Everitt,  for  Stagg : — 

Notice  to  the  agent  is  not  always  notice  to  the  principal :  Dart's 
Vendors  and  Purchasers  (8).  Jolland  v.  Stainhridge  and  WyeUi  v. 
Banvett  (9)  shew  that  nothing  short  of  actual  fraud  can  destroy  the 
effect  of  registration.  Ghadwieh  v.  Turner  (10),  Sheldon  v.  Cox  (1 1), 
and  Nixon  v.  HamtUon  (12),  only  follow  Le^^vd  v.  Le  Neve  (13).  HewUl 
V.  Loosemoore(\\)  shews  that  a  mortgagee  has  not  notice  of  everything 
of  which  the  mortgagor  has  notice.  The  question  of  fraud  is  one 
of  fact.  The  new  solicitor  employed  by  Mr.  Stagg  was  rather  more 
active  than  Miss  LeigVs  solicitor ;  but  where  is  the  fraud  ?   E»pin 


Le  Xeve  v.  Le  Seve  would  govern  this 
case  if  Stagg  bad  employed  a  sepante 
solicitor  who  bad  had  notice  of  the  prior 
incumbrance ;  but  bere  it  was  certain 
tbat  liobinson  never  told  Stagg  of  Miss 
Leigh*8  securities,  for  if  be  bad,  Stagg 
would' not  have  advanced  the  money. 
In  fact  Kennedy  v.  Green  (3  My.  &  K. 
099)  did  apply  to  this  case,  because,  as 
RMnion  was  the  person  who  committed 
the  fraud,  it  was  highly  improbable  tbat 
be  communicated  anything  to  Stagg. 
It  must  be  proved  either  that  the  prin- 
cipal bad  notice  of  the  prior  security, 
or  tbat  it  was  highly  probable  that  the 
solicitor  did  communicate  tbe  fact, 
otherwise  the   slightest  thing  would 


prevent  any  one  from  taking  advantage 
of  registration,  and  the  Registration 
Acts  might  as  well  be  repealed. 

(1)  Amb.436;2Tu.L.C.28,3Kl£d. 

(2)  1J.&H.685;  3D.F.&J.318. 

(3)  2  Atk.  275. 

(4)  3  Ves.  478. 

(5)  3  Sim.  301. 

(6)  1  Sch.  &  Lef.  90. 

(7)  3  My.  &  K.  699. 

(8)  4tb  Ed.  p.  783. 

(9)  19  Ves.  436. 

(10)  Law  Rep.  1  Cb.  310. 

(11)  Amb.  624. 

(12)  2  Dr.  &  Wal.  864. 

(13)  Amb.  436 ;  2  Tu.  L.  G.  28,  Sid  Ed. 

(14)  9  Hare,  449. 
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V.  Fethherlon  (I)  shews  that  facts  which  a  solicitor  will  not  com-        L.  o. 
mnnicate  will  not  be  imputed  as  known  to  the  client    So  iu        1871 
AUerJmry  v.  Wallis  (2).     Here  it  is  clear  that  in  fact  Bdbinaon     bollTni* 
concealed  the  prior  mortgage,  and  intended  to  leare  all  these      j|Jj^^ 
fiecorities  unregistered.    We  have  registered  ours,  and  ought  to        — 
have  the  advantage.    A  statutory  title  like  this  cannot  be  taken 
away  without  proof  of  notice  amounting  to  fraud :  Chadwich  v. 
Tumet  (3). 

Lord  Hatherley,  L.C. : — 

'    I  am  bound  to  say  that  I  cannot  agree  with  the  view  which 
the  Master  of  the  Eolls  has  taken  in  this  case. 

It  is  a  hard  case  undoubtedly,  but  is  it  competent  for  me  upon 
that  ground  to  disturb  what  seems  to  be  concluded  and  settled  by 
decision  ? 

The  only  point  which  has  to  be  inquired  into  in  cases  of  this 
kind  is,  whether  the  second  mortgagee  had  what,  in  the  eye  of  a 
Court  of  Equity,  would  amount  to  notice  of  Miss  LeigVs  incum- 
Ibrance  at  the  time  when  he  advancied  his  money. 
*  It  is  not,  perhaps,  very  easy  to  see  the  exact  shades  of  distinc- 
tion between  the  eases ;  but  this  appears  to  be  decided  from  the 
time  of  Hine  v.  Doid  (4)  downwards,  that  a  mere  suspicion  of 
fraud  is  not  enough,  and  there  must  be  actual  notice  implying 
fraud  iu  the  person  registering  the  second  incumbrance  to  depriye 
him  of  priority  thereby  gained  over  the  first  incumbrance.  In  all 
those  cases  down  to  WycM  v.  Bancdl  (5)  the  expression  is,  that 
there  must  be  actual  notice  amounting  to  fraud.  It  is  very  well 
put  in  Mr.  BarVs  book  (6),  that  it  must  be  actual  notice,  which 
renders  it  fraudulent  to  attempt  to  obtain  priority,  or  to  adyanoe 
money  when  knowing  that  another  person  has  already  advanced 
money  upon  the  same  security,  and  afterwards  unrighteously  to 
attempt  to  deprive  him  of  the  benefit  of  that  security  by  taking 
fuivantage  of  t  lie  Begidraiion  Ad. 

Then  the  only  question  is,  what  is  actual  notice  ?  It  has  been 
held  over  and  over  again  that  notice  to  a  solicitor  of  a  transac- 

(1)  4  Drew.  333 ;  3  De  G.  &  J.  547.  (4)  2  Atk.  275. 

(2)  8  D.  H.  &  Q.  454.  (5)  19  Ves.  435. 

(3)  Law  Eep.  1  Ch.  310.  (6)  4th  Ed.  p.  873. 
Vol.  VI.                                       8  /  1 
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UC.       tion,  and  about  a  matter  as  to  which  it  ispartof  hisdatjrtoinfonD 

1871       himself,  is  actual  notice  to  the  client.    Mankind  wonld  not  be 

RoLLAHD     safe  if  it  were  held  that,  under  snch  circumstances,  a  man  has^ 

11^^       not  notice  of  that  which  his  agent  has  actual  notice  oL    The 

***       purchaser  of  an  estate  has,  in  ordinary  cases,  no  personal  know* 

ledge  of  the  title,  but  employs  a  solicitor,  and  can  neyer  be  allowed 

to  say  that  he  knew  nothing  of  some  prior  incumbrance  because  he 

was  not  told  of  it  by  his  solicitor. 

It  cannot  be  left  to  the  possibility  or  the  impossibility  of  the  man 
who  seeks  to  affect  you  with  notice  being  able  to  prove  that  your 
solicitor  did  his  duty  in  communicating  to  you  that  which,  accord- 
ing to  the  terms  of  your  employment  of  him,  was  the  very  thing 
which  you  employed  him  to  ascertain. 

I  think  it  is  clear,  upon  the  authorities,  that  as  there  was,  in  this- 
case,  plain  and  distinct  notice  on  the  part  of  the  solicitor  employed 
by  Mr.  Sioffff  of  the  previous  security,  that  notice  must,  therefore,, 
be  imputed  to  Mr.  Staff ff. 

[His  Lordship  then  stated  the  circumstances  of  this  case.] 

In  that  state  of  facts  the  question  cannot  arise  whether  the 
knowledge  acquired  by  the  solicitor  Bobinson  in  the  first  transac- 
tion can  be  imputed  to  him  in  the  second  transaction.  There 
have  been  cases  of  some  delicacy  and  difficulty  as  to  the  distance 
of  time  at  which  it  might  be  presumed  that  a  solicitor,  having 
obtained  information,  might  or  might  not  be  in  such  a  situation  as 
to  be  held  to  carry  the  information  which  he  possessed  over  to  his 
client;  but  notliing  of  that  kind  arises  here.  It  is  therefore 
impossible  to  say  that  Mr.  Staffff  must  not  have  had  the  knowledge 
which  Bobinson  had  unless  the  case  can  be  brought  within  the 
principle  of  Kennedy  v.  Oreen  (1).  I  think,  with  Lord  Justice 
Turner,  that  the  question  how  far  you  are  justified  in  assuming 
that  the  agent  does  not  communicate  to  his  client  information 
which  he  has  received,  and  ought  to  have  communicated,  may  be 
affected  by  very  delicate  shades  of  difference.  It  might  be  said 
that  the  very  fact  of  the  solicitor  not  having  communicated  an  im- 
portant circumstance  is  of  itself  evidence  of  fraud.  But  Lord 
Justice  Turner,  in  the  case  of  AUerbury  v.  WaUia  (2),  exactly 
meets  that  difiSculty,  and  says  that  such  a  rule  cannot  prevail.  It 
(1)  8  My.  ft  K.  699.  (2)  8  D.  M.  &  a.  464. 


V, 

Hart. 
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must  be  made  out  that  distinct  fraud  was  intended  in  the  very       L.  C. 
transaction,  so  as  to  make  it  necessary  for  the  solicitor  to  conceal       ]87i 
the  facts  from  his  client  in  order  to  defraud  him.     In  Kennedy  v.     bollakd 
Green  (1)  the  facts  were  not  communicated. 

Upon  this  branch  of  the  case  I  was  anxious  to  ascertain  whether 
there  was  any  evidence  that  Robinson  was  at  this  time  in  a  position 
in  which  he  could  be  fixed  with  any  such  fraud.  But  I  cannot 
find  evidence  of  anything  of  the  kind  at  that  time.  He  was  not 
raising  any  money  for  himself,  but  for  Hall;  and  though  he 
grievously  neglected  his  duty,  he  does  not  appear  to  have  been 
concerned  in  any  fraud  which  would  render  concealment  necessary, 
so  as  to  bring  the  case  within  Kennedy  v.  Ghreen.  The  circum- 
stance that  six  months  after  he  had  improperly  borrowed  money  for 
HaU  he  fell  into  difficulties  and  left  the  country,  cannot  afiect  the 
state  of  things  at  the  time  of  these  transactions. 

It  seems  to  me  that  the  refined  distinction  drawn  by  the  Master 
of  the  Bolls  with  reference  to  Le  Neve  v.  Le  Neve  (2)  cannot  be 
supported.  [His  Lordship  then  commented  on  that  case.]  Lord 
Hardmcke,  in  that  case,  says  that  the  object  of  the  registry  was  to 
prevent  people  from  being  imposed  upon,  but  that  those  who  had 
notice,  and  had  the  option  of  not  lending  their  money,  were  in  no 
danger  of  being  imposed  upon. 

There  is  no  difference  in  the  Begfstraiion  Ad  on  this  point  of 
notice,  and  I  must  take  it  as  if  the  solicitor  had  told  Staff g  that  he 
was  going  to  lend  his  money  on  property  upon  which  Miss  Leigh 
had  a  previous  mortgage.  If  Stoffg  had  then  registered  his  mort- 
gage in  order  to  acquire  priority  over  Miss  Leighy  that  would  have 
been  a  fraud.  And  it  does  not  appear  to  me  that  this  case  can  be 
brought  within  the  principle  of  Kennedy  v.  Oreen, 

A  distinction,  however,  was  drawn  by  Mr.  SoiUhgaie,  who  said 

that,  after  all,  Bobinson,  who  was  aware  of  all  these  facts,  was  not 

the  person  who  registered  the  deed,  as  in  the  case  of  Le  Neve  v.  Le 

Neve.    But  this  amounts  to  nothing.    I  have  already  gone  through 

my  reasons  for  holding  that  Stoffff  must  be  taken  to  have  known 

the  facts ;  and  how  can  it  be  said  that  a  person  who  knows  the  facts 

is  placed  in  any  better  position  because  he  goes  to  another  solicitor 

who  is  not  informed  of  the  facts  and  knows  nothing  about  tliem  ? 

(1)  3  My.  &  K.  609.  (2)  Amb.  436. 

3/2  1 


V, 

Hart. 


est  CHANCEBY  APPEALS.  [L.  B. 

L.  C.  The  case  of  Sheldon  v.  Cox  (1),  which  was  relied  upon,  only  follows 

1871  Le  Neve  v.  Le  Neve  (2),  and  I  do  not  think  that  what  was  decided  in 
Holland  Sin^  v.  Dodd  (3),  or  in  JoUand  v.  Stainbridge  (4),  or  in  Wyaii  v. 
BanveU  (5),  amounts  to  more  than  holding  that  actual  notice  must 
be  shewn,  which  amounts  to  fraud  iu  the  peraon  who,  haying  such 
actual  notice,  attempts  through  the  medium  of  the  Regisiraiion 
Act  to  get  priority.  That  is  also  laid  down  very  clearlj'^  in  BushtU 
y.  BusheU  (6),  which  is  very  often  referred  to  in  these  cases. 

Whether  it  be  prudent  or  imprudent  that  the  law  should  con- 
tinue in  that  state  is  not  a  matter  which  I  haye  to  discuss  on  the 
present  occasion.  Some  think  that  the  law  should  be  rendered 
like  that  relating  to  ship  registry,  but  ship  registers  are  of  a  yery 
different  character,  and  how  far  one  rule  or  the  other  is  right  is  not  a 
matter  which  it  is  easy  for  anybody  to  determine.  What  has  hitherto 
repressed  those  who  haye  been  anxious  to  do  away  with  this  doc- 
trine of  notice  is,  that  there  would  always  remain  a  yery  strong 
feeling  on  the  part  of  mankind  against  a  person  who,  knowing 
distinctly  that  his  neighbour  had  lent  a  large  sum  of  money,  took 
a  security  subject  to  that,  and  then  obtained  priority  by  a  preyious 
registration,  doing  that  which,  as  I  held  in  Beniham  y.  Keane  (7),  this 
Court  will  not  allow  to  be  done.  This  Court  will  not  allow  a  man 
who  has  already  pledged  his  estate  to  pledge  it  a  second  time,  and 
will  not  allow  any  person  to  assist  him  in  so  doing  by  lending  a 
second  sum  of  money  in  this  way. 

The  authorities  haye  been  uniform  in  holding  that  the  proof  of 
notice  must  be  yery  clear  and  distinct ;  but  if  actual  notice  is  proyed, 
then  a  man  cannot  take  adyantage  of  his  registration  to  invalidatt' 
a  preyious  unregistered  security. 

In  this  case  there  seems  to  me  to  haye  been  actual  notice ;  and  I 
am  compelled,  therefore,  to  come  to  a  contrary  conclusion  from 
that  of  the  Master  of  the  Rolls.  The  certificate  will  therefore  stand, 
with  the  consequent  directions. 

Solicitor  for  Mr.  Stagg :  Mr.  BearpoinL 

Solicitors  for  Miss  Leigh :  Messrs.  Webster  &  Qraham. 

(1)  Amb.  624.  (4)  3  Ves.  478. 

(2)  Ibid.  436.  (5)  19  Ibid.  435. 

(3)  2  Atk.  276.  (6)  1  Sch.  &  Lef.  90. 
(7)  IJ.  &  H,  085  ;  7  Jur.  (N.8.)  1096. 
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PEMBERTON  v.  BARNES.  u  c. 


Partition  Suii^SaU'-ParUtion  Act,  1868.  ] 

An  estate,  comprising  a  ftrstHsIass  mansion,  with  a  park  of  nearly  300 
acres,  above  3000  acres  of  agricultural  land,  and  a  manor,  the  rights  of  which 
extended  over  about  thirty  square  miles,  belonged  to  the  PlaintifiTs  and  De- 
fendants in  moieties.  The  Plaintiffs  filed  a  bill  for  a  partition,  and  asked  for  a 
sale,  adducing  evidence,  which  was  not  contradicted,  to  shew  that,  in  the  cir- 
cumstances of  the  case,  the  property  would  in  all  probability  fetch  a  much 
higher  price,  if  sold  as  a  whole,  than  the  allotted  parts  would  sell  for  after  a 
partition.    The  Defendants  strongly  objected  to  a  sale : — 

EM,  by  Mtdins,  V.C.,  that,  under  sect.  4  of  the  Partition  Act,  1868,  the 
Court  had  a  discretion,  and  that  a  sale  would  not  be  ordered  against  the 
wish  of  the  owners  of  a  moiety  where  there  were  no  circumstances  rendering 
a  partition  specially  inconvenient : 

Eeld,  on  appeal,  that  a  sale  must  be  ordered,  for  that  sect  4  is  imperative, 
and  obliges  the  Court  to  order  a  sale  where  the  owners  of  a  moiety  ask  for  it, 
unless  the  objecting  parties  will  purchase,  under  sect,  5,  the  shares  of  the- 
parties  asking  a  sale,  or  the  Court  sees  some  good  reason  why  a  sale  should 
not  be  ordered. 


rt^ 


1  HIS  was  an  appeal  by  the  Plaintiffs  in  a  partition  suit  from  a 
decision  of  Yice-Chancellor  Malins,  who  had  refused  to  direct  a 
sale,  and  had  ordered  a  partition. 

The  Trinff  Park  estate,  which  formed  the  bulk  of  the  property 
in  question,  had  formerly  belonged  to  the  Crown,  and  the  mansion 
had  once  been  occupied  by  Eiug  Charles  I.  The  estate  had  been 
purchased,  in  1820,  by  William  Kay  the  father,  who  died  in  1838, 
having  devised  it  to  his  son  William  Kay  for  life,  with  remainders 
in  tail  to  the  children  of  WiUiam  Kay  the  son,  with  remainder  to 
the  use  of  his  nephew  and  niece,  Robert  Nixon  and  the  Defendant 
Ann  Barnes^  the  wife  of  Dr.  Thomas  Barnes,  as  tenants  in  common 
in  fee.  After  the  death  of  the  testator,  the  Tring  Town  Farm  and 
some  other  adjoining  lands  were  purchased  with  moneys  arising 
under  the  will,  and  were  held  upon  trusts  corresponding  with  the 
uses  limited  of  the  Tring  Park  estate.  Nixon  having  died,  his 
reversion  in  fee  in  a  moiety  of  the  Tring  Park  estate,  and  of 
the  purchased  lands,  was  sold  in  185i  for  payment  of  his  debts, 
and  purchased  by  W.  Kay  the  son.  William  Kay  the  son,  by 
will,  dated  the  5th  of  March,  1863,  devised  his  moiety  to  the  use 


1871 
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li.  C.       of  the  Plaintiffs  in  fee  upon  trust  for  sale,  with  powers  to  concur 
1871        in  a  partition,  and  died  in  1865  without  issue.    Dr.  and  Mrs. 
TzatpvxTos  Barnes  had  previously  settled  their  moiety  in  strict  settlement,  but 
Barkis,     reserving  to  themselves  a  power  of  revocation. 

The  Trififf  Pcirk  estate  consisted  of  the  manor  of  GrecU  Trinff, 

the  manorial  rights  of  which  extended  over  about  thirty  square 
miles;  the  Tritiff  mansion-house,  with  the  gardens,  pleasure- 
grounds,  and  park,  containing  290  acres;  other  lands  in  hand 
containing  above  300  acres ;  and  fifteen  farms,  and  other  houses 
and  lands,  the  whole  containing  3318  acres,  of  which  some  small 
portions  were  copyhold. 

The  subsequently  purchased  estates  contained  about  295  acres, 
partly  freehold  and  partly  copyhold. 

The  Plaintiffs  filed  their  bill  against  Dr.  and  Mrs.  Barnes  and  the 
trustees  in  whom  the  purchased  lands  were  vested,  stating  that  the 
Tring  Park  estate  and  purchased  lands  constituted  an  estate  of 
great  value,  from  their  position,  from  the  character  of  the  pro- 
perty, and  from  the  fact  that  the  mansion-house  was  of  great 
antiquity  and  historical  interest,  and  that  for  these  reasons  the 
estate  would  fetch  a  much  larger  price  if  sold  as  a  whole  than  if 
sold  in  moieties  ;  and  a  distribution  of  the  proceeds  would  be  more 
•beneficial  for  the  parties  interested  than  a  division  of  the  property 
between  them.  The  bill  according  prayed  for  a  sale,  or  if  the 
Oourt  did  not  think  fit  to  direct  a  sale,  then  for  a  partition.  Dr. 
and  Mrs.  Barnes^  by  answer,  stated  that  the  estate  could  be  easily 
and  conveniently  partitioned;  that  each  moiety  would  form  an 
estate  of  great  value;  that  to  the  best  of  their  judgment  and 
belief  a  sale  of  the  entirety  would  not  be  more  beneficial  to  the 
parties  interested  than  a  partition ;  and  that  as  their  own  moiety 
had  been  settled,  a  sale  would  be  most  prejudicial  to  them  and 
their  family ;  and  they  objected  to  a  sale,  and  submitted  that  no 
sufficient  ground  was  shewn  for  it. 

Two  eminent  land-agents,  who  gave  evidence  on  the  part  of  the 
Plaintifis,  deposed  that  the  Trinff  Park  estate  was  a  valuable  and 
compact  property,  peculiarly  well  adapted  for  a  nobleman's  esta- 
blishment, or  for  that  of  a  gentleman  of  large  fortune ;  and  if  sold 
as  a  whole  would  realise  a  much  larger  price  than  it  possibly  could 
if  sold  in  moieties.    They  went  on  to  say  that  it  would  not,  in 
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th^ir  opinion^  be  possible  to  make  a  satisfactory  partition,  because       h.  0. 
the  mansion  and  park,  with  the  manorial  rights,  possessed  an  extra       1871 
Talue  which  it  would  be  difficult  or  impossible  to  ascertain  except   -patEKmaxs 
by  public  competition ;  that  if  any  large  proportion  of  the  lands      bamw. 
near  the  park  were  severed  from  it  this  extra  value  would  be        — 
much  diminished ;  and  that  for  these  reasons  they  were  of  opinion 
that  the  full  market  value  of  the  estate  could  not  be  obtained 
without  putting  it  up  for  sale  by  auction  in  one  lot,  or  putting  up 
in  one  lot  the  mansion  and  park,  and  all  the  principal  part  of  the 
lands  lying  in  a  ring-fence  immediately  surrounding  the  same. 
They  further  stated  their  decided  opinion  that,  if  the  estate  were  put 
up  in  one  lot,  a  fancy  price  would  be  obtained,  as  there  were  many 
persons  desirous  of  acquiring  large  residential  estates  near  London. 

Dr.  and  Mrs.  Barnes  and  their  son,  by  affidavit  in  answer, 
objected  to  the  estate  being  sold  in  order  that  the  Plaintiffs  might 
obtain  a  fancy  price,  and  denied  that  the  sale  would  be  more  bene- 
ficial to  the  parties  than  a  partition.  Mrs.  Barnes  stated  that  she 
wished  her  moiety  kept  in  the  family  in  remembrance  of  her  uncle 
William  Kay  the  elder,  and  for  the  benefit  of  her  family. 

Dr.  and  Mrs.  Barnes  lived  at  Carlidey  and  had  never  resided  at 
-or  near  the  property.    Mrs.  Barnes  had  since  died. 

Yice-Chancellor  Malins  held  that  the  Flaintiffii  were  not  en- 
titled to  a  sale  against  the  wish  of  the  Defendants,  and  directed  a 
partition  (1). 

(1)  1871.  April  24.  ^^  ^^j^^  moiety,  the  Court  is  bound 

Sm  R.  Mauhs,  V.C.  :—  under  the  Act  to  direct  the  land  to  be 

This  case  nuses  a  veiy  important  converted  into  money, 
question  under  the  Act.  The  suit  is  Now,  if  this  Act  of  1868  had  not 
for  a  partition  of  the  Tring  Park  been  passed,  it  is  dear  that  the  Court 
estate,  containing  3600  acres,  of  which  could  have  done  nothing  more  than 
about  800  acres  form  a  deer-park,  in  direct  a  partition,  the  effect  of  which 
which  there  is  a  mansion-house,  and,  would  be  necessarily  to  allot  the  man- 
as  it  appears,  such  an  one  that  any  sion-house  and  deer-park  to  the  ownera 
nobleman  or  gentleman  of  large  landed  of  one  moiety,  with  such  a  proportion 
estate  might  well  be  satisfied  to  reside  of  the  land  as  would  make  up  an 
in  it.  Taking  away  the  mansion-house  equivalent  to  the  value  of  what  would 
and  deer-park,  the  estate  consists  of  be  left  for  those  who  did  not  take  the 
about  3800  acres.  The  question  is,  mansion-house  and  deer-park.  Now 
whether,  upon  the  application  of  the  has  this  Act  of  Parliament  thrown 
-owners  of  one  moiety  of  this  estate  upon  the  Court  the  obligation  in  such 
against  the  wishes  of  the  owners  of  oases  against  the  wish  of  the  owners  of 
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lu  C.  Mr.  Olasie,  Q.C.  (Mr.  JFVy,  Q.C.,  and  Mr.  James  Kaye,  with  him)v 

1S71         in  support  of  the  appeal,  referred  to  Ly$  y.  Ltfi  (1),  and  was  then 
pEMBraTox  stopped  by  the  Court 

r.  


oDe  moiety  of  the  estate  to  convert 
the  landed  estate  into  money  ?  I  am 
of  opinion  that  the  Act  of  Parliament 
never  contemplated  any  such  result. 
It  was  introduced,  as  is  well  known, 
to  ohviate  the  great  inconveniences 
which  att»e  from  the  difficulty  of 
effecting  a  partition  of  small  properties 
in  which  a  great  number  of  persons 
were  interested,  and  in  which,  in  many 
instances,  it  was  exceedingly  difficult 
to  know  how  to  get  at  the  means  of 
Joying  the  expenses  of  the  partition, 
it  is  well  known  that  it  had  become  a 
common  practice  of  the  Courts  to  de- 
clare the  costs  of  the  suit  a  charge  on 
the  estate,  and  for  the  piu:|XNBe  of 
raising  those  costs  to  direct  a  sale. 
Xow,  in  obviating  the  necessity  of  a 
recourse  to  such  devices  as  that,  .this 
Act  of  Parliament  has  a  most  beneficial 
operation.  But  is  it,  upon  its  fair  con- 
struction, applicable  to  every  case  in 
which  two  persons  are  entitled  to  an 
estate  in  moieties,  whatever  the  mag- 
nitude of  the  estate  may  be.  If  so, 
this  Act,  which,  in  my  opinion,  was  in- 
tended to  have  a  limited  operation 
only,  may  have  the  effect  of  turning  a 
very  considerable  part  of  the  landed 
l^roperty  of  the  country  into  money 
against  the  wish  of  the  owners  of  a 
moiety  of  it. 

Now,  in  the  present  case,  the  parties 
claim  under  the  will  of  Mr.  WiUiam 
Kay^  who  purchased  the  Tring  Park 
estate  in  1820.  What  price  he  gave 
for  it  does  not  appear,  nor  is  it  im- 
portant. In  1834,  he  having  an  only 
son,  made  a  will,  by  which  he  devised 
the  property  to  his  only  son  for  life, 


with  remainder  to  his  first  and  other 
sons,  remainder  to  his  daughters ;  and 
in  the  event  of  his  dying  without 
issue  (which  has  liappened),  then  it  was 
to  go  to  the  use  of  liobn-t  Kixon^  who 
is  a  nephew,  and  Anne  Bame$,  who  is 
a  niece,  as  tenants  in  common  in  fee^ 
The  Plaintiffs  claim  under  Robert 
Nixon^  the  Defendants  claim  under 
Anne  Bame$.  Both,  therefore,  are 
entitled  under  the  will  of  WiUiam 
Kay,  Now,  WiUiam  Kay  has  given 
this  property  to  his  nephew*  and  niece 
as  real  estate ;  the  Plaintiffs  have  the 
moiety  which  was  limited  in  fee  to 
Robert  Nixon.  The  Defendants  have 
the  other  moiety,  which  was  limited  in 
fee  to  Anne  Barnes,  From  the  tes- 
tator they  take  a  title  to  it  as  land,  and 
unless  there  be  sume  very  strong  reason 
shewn  for  doing  so,  what  right  has 
this  Court,  in  the  case  of  a  large  estate 
like  this,  merely  because  one  of  the 
parties  thinks  it  would  be  more  con- 
venient to  sell — what  right,  I  say,  has 
the  Court  to  oblige  the  other  co-owner 
to  submit  to  the  conversion  into  money 
of  an  estate  for  which  they  may  have 
the  greatest  possible  affection  ?  In  this 
case  the  application  lor  the  sal^  is 
rested  solely  on  the  ground  that  this 
estate,  consisting  of  mansion-house,  deer- 
park,  and  3300  acres  of  Uud,  besides 
manorial  rights,  thiity-one  miles  from 
London^  will  be  so  attractive  as  to 
attract  persons  of  large  capital  desirous 
of  investing  in  land,  and  desirous  of 
acquiring  that  consequence  which  arises 
from  the  ownership  of  Innd,  and  from 
possessing  a  residence  like  this,  to  be- 
come the  owners.    That  may  be  true  or 


(1)  Law  Rep.  7  Eq.  126, 
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«   Mr.  OMon,  Q.C.,  and  Mr.  Speedy  for  Dr.  Bamea : —  L.  c. 

The  object  of  the  Partition  Ad  was  to  provide  for  cases   in        ^^^ 
which  there  was  some  difficulty  in  the  way  of  a  partition.    In  Lys   Pkubbbtos 


V. 

Barnes. 


may  be  untrue,  and  it  is  a  mere  matter 
of  speculation,  upon  which,  if  I  were  to 
take  the  opinion  of  half  a  dozen  of  the 
most  experienced  land-valuers  in  Eng- 
land,  probably  I  should  have  several 
different  opinions  as  to  whether  this 
estate  would  be  more  likely  to  fetch 
more  money  by  being  sold  as  one  entire 
estate,  or  whether,  being  divided,  it 
should  be  sold  in  two  parts,  one  with 
the  mansion-house  and  deer-park,  and 
with  about  1300  or  1400  acres  of  land, 
and  the  other  as  hind.  I  feel  very 
considerable  doubt  upon  it  myself,  as  a 
man  of  the  world,  and  I  am  satisfied 
it  would  not  be  an  unanimous  opinion. 
I  see,  on  the  one  hand,  there  are  great 
ctipitalists  who  would  desire  to  have  the 
whole  land,  and  who  never  think  they 
have  got  land  enough,  and  who  would 
like  to  have  the  right  of  sporting  over 
the  whole  of  this  land,  and  who  derive 
great  enjoyment  from  the  possession  of 
large  territory  and  the  consequence 
which  it  gives.  On  the  other  hand, 
there  are  parties  desiring  land,  and  who 
consider  they  are  amply  provided  with 
land  if  they  get  a  mansion-house  and 
park  and  1200  or  1300  acres  of  land ; 
and  it  may  be  that,  owing  to  the 
greater  number  of  purchasers  who 
would  bid  for  the  smaller  quantity, 
quite  as  high  a  price  would  obtain 
upon  a  sale  in  lots  as  would  be  de- 
rived from  the  attraction  I  have  re- 
ferred to  of  the  ownership  of  a  large 
quantity  of  land.  This  is  a  matter 
of  pure  speculation.  We  have  had  the 
opinion  of  highly  respectable  and  ex- 
perienced land-valuers,  Messrs.  Chin- 
noeh  db  GaUvforihy,  who  have  given 
their  opinion  with  reference  to  this 
matter.     I  have  only  their   opinion 


upon  the  subject;  but  I  am  quite 
satisfied  that  it  is  their  true  opinion, 
and  it  may  be  that  it  is  correct.  I 
rather  think  it  is  au  opinion  from 
which  the  Defendants  themselves  arc 
not  much  inclined  to  difier,  because 
Dr.  Barnes  says  that  the  object  is  to 
get  a  greater  price  for  the  estate,  which 
seems  rather  to  concede  that  the  effect 
would  be  to  produce  a  greater  price. 
Upon  the  whole,  if  I  were  obliged  to 
form  a  conclusion  on  the  subject,  I 
think  the  probabilities  are,  that  by  sell- 
ing it  as  an  entire  estate  it  would  fetch 
a  higher  price  than  by  dividing  it  and 
selling  it  as  two  estates ;  but,  I  repeat, 
it  is  only  a  pure  matter  of  speculation. 

Now  the  question  wholly  depends 
on  the  3rd  and  4th  sections  of  this 
Act  of  Parliament.  The  3rd  section 
is  one  which  was  fairly  treated  by  the 
counsel  for  the  Plaintiffs,  as  one  merely 
giving  a  power  to  the  Court  to  direct 
a  sale.  It  only  authorizes  the  Court  to 
sell.  The  4th  is  relied  upon  as  being 
imperative,  unless  a  good  reason  can 
be  shewn  to  the  contrary. 

Now,  with  regard  to  the  general 
purpofie  and  object  of  this  Act,  I  think 
it  is  fairly  to  be  collected  from  the 
words  of  the  3rd  section;  and  I 
think  that  it  will  be  found  that  it  is, 
as  I  have  said,  to  enable  the  Court  to 
get  over  the  difficulties  of  effecting  a 
partition  of  property  where  there  really 
is  a  difficulty  arising  from  the  nature 
of  the  property  itself  or  from  the  rights 
of  the  parties : — [His  Honour  here  read 
the  3rd  section.]  It  undoubtedly  has 
been  the  practice  of  the  Court  to  ex- 
ercise that  discretion  in  all  cases  where 
it  sees  from  the  surrounding  circum- 
stances  that  a  sale  is  expciliont. 
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L.  0.       T.  LyB  (1)  the  property  was  small,  and  had  a  house  upon  it;  it  also 

1871        appeared  from  the  record  that  it  was  divisible  among  four  parties, 

Pembkioon  ^^  ^^^  share  was  subject  to  several  mortgages,  and  another  was 


Savnbb* 


Now  the  4th  section  is  what  is 
here  relied  upon : — [His  Hononr  read 
the  section.]  Mr.  OIcuk  says  it  is  im- 
perative, and  no  doubt  it  would  have 
been  but  for  the  words  "the  Court 
shall,  Ufden  it  sees  good  recuon  to  the 
contrary^  direct  a  sale."  This  leaves 
it  entirely  to  the  discretion  of  the 
Court;  and  the  Court,  in  exercising 
that  discretion,  must  have  regard  to 
all  the  surrounding  circumstances ;  but 
above  all,  it  must  look,  I  apprehend,  to 
the  nature  of  the  property  and  the 
interests  of  the  parties.  Now,  when  I 
am  told  by  one  of  the  parties  that, 
having  derived  from  the  common  bene- 
&ctor,  the  testator,  a  right  to  a  share 
of  the  land  as  land,  he  desires  to  retain 
it  as  land,  is  not  that  a  very  good 
reason  why  I  should  not  prevent  that 
party  having  the  great  advantages  and 
enjoyments  which  everybody  knows  are 
derived  from  the  ownership  of  land? 
Why  is  it  asked  that  it  should  be  con- 
verted into  money?  In  order  merely 
that  the  owners  of  the  other  moiety 
may  get  a  larger  price.  But  it  is  not 
the  object  of  the  Act,  so  far  as  I  can 
see,  that  in  all  cases  the  owners  of  one 
moiety  of  an  estate,  because  they  think 
that  by  selling  it  altogether  they  could 
get  more  money  for  it  than  by  selling 
it  in  parts,  may  force  on  the  owners  of 
the  other  moiety  the  obligation  to 
submit  to  have  their  property  converted 
into  money.  It  therefore  appears  to 
me'that,  whenever  the  Court  sees  that 
there  is  not  a  sufficient  reason  for  sell- 
ing, it  ought  not  to  direct  a  sale ;  and  I 
do  not  think  that  the  mere  circum- 
stance that  more  money  can  be  ob- 


tained by  selling  both  shares  together 
is  a  sufficient  reason.  Before  this  Act 
there  was  no  other  right  than  to  a  par- 
tition, and  I  do  not  think  it  was  the 
object  of  this  Act  to  throw  on  the 
owners  of  a  moiety  of  an  estate,  how- 
ever large  it  may  be,  and  however 
great  the  advantages  derived  frcHU  the 
possession  of  the  land  may  be,  the 
obligation  of  having  it  converted  into 
money  because  the  owner  of  the  other 
moiety  thinks  it  would  be  for  his 
benefit. 

I  am  not  by  any  means  satisfied 
that  in  this  case  it  would  not  be  more 
wise  for  the  Defendants  to  submit  to  a 
sale  than  to  have  a  partition,  for  this  is 
an  estate  from  which  they  do  not 
appear  to  have  had  any  personal  en- 
joyment They  have  resided  at  a 
great  distance  from  it.  The  estate  is 
distant  only  thirty  miles  to  the  north 
of  London^  while  these  parties  have 
resided  200  miles  or  more  to  the  north 
of  London,  Personal  enjoyment,  there- 
fore, of  the  estate  up  to  this  time  they 
do  not  seem  to  have  had;  but  they 
have  a  continuing  right  to  have  it 
whenever  they  think  fit  Mrs.  Sanies 
was  an  aged  lady,  no  doubt,  because 
in  her  evidence  she  speaks  of  having 
gone  with  her  uncle  to  see  this  place 
fifty  years  ago.  She  is  recently  dead. 
Dr.  Bama^  I  take  it,  must  be  a  man 
fiir  advanced  in  life,  and  he  cannot 
therefore  expect  to  derive  much  per- 
sonal enjoyment  from  the  estate.  But 
it  is  said  that  Mr.  Barnes^  the  son,  a 
gentleman  of  forty-two  years  of  age, 
desires,  if  that  property  should  be  his, 
to  go  to  Tring  and  the  neighbourhood. 


(1)  Law  Bep.  7  £q.  126. 
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flettlecL    The  operation  of  the  Acjb  should  be  oonstraed  as  confined       L.  c. 
to  cases  where  there  was  an  evil  to  be  remedied.    Here  is  a  very        I87i 
large  estate,  which  would  make  two  handsome  properties^  and  there   pkmbsbton 
is  no  difiScnIty  whatever  in  the  way  of  partition,  for  the  manor  can     babkis. 
be  partitioned:  Oaiffey  v.  Arnold  (1);  Hanbu/ry  v.  Ru9sey  (2).        — 
Under  the  4th  section  the  Court  has  a  discretion ;  and  this  discre- 
tion ought  noty  we  submit,  to  be  exercised  by  forcing  the  owners  of 
one  moiety  to  take  money  instead  of  land.    The  evidence  that  the 
estate  would  fetch  a  much  higher  price  if  sold  together  is  purely 
speculative. 

Mr.  Pearson^  Q.C.,  and  Mr.  Bowdiffe,  appeared  for  parties  in  the 
same  interest  as  the  Plaintifis,  and  Mr.  Kekewich  and  Mr.  WdUer, 
for  other  parties. 


LoBD  Hathebley,  L.C. : — 

It  appears  to  me,  I  confess,  in  this  case  that  the  Vice-Chancellor 
has  adopted  a  construction  of  the  Act  which  entirely  destroys  the 
effect  of  the  4th  section.  The  scheme  and  intention  of  the  Act  are 
plainly  to  be  seen  from  the  3rd,  4th,  5th,  and  6th  sections.  There 
are  no  recitals  and  no  preamble,  and  therefore  we  are  left  to  infer 
from  the  sections  themselves  what  were  the  different  evils  which 
were  struck  at.  In  the  first  place  it  is  very  inconvenient  to  have  a 
property  held  in  undivided  shares ;  for  that  evil  the  Court  has  a 


Jind  enjoy  the  posBession  of  this  land. 
I  cannot  see  that  I  am  bound  under 
this  Act  to  force  on  him  an  obligation 
to  have  this  land  converted  into  money 
because  the  owners  of  the  other  moiety 
think  they  can  make  more  money  oat 
of  it  by  selling  it  in  its  entirety.  I 
feel  compelled,  upon  what  appears  to 
me  to  be  the  true  interpretation  of  this 
Act,  to  come  to  the  conclusion  that  in 
this  case,  under  the  4th  section,  a 
good  reason  has  been  shewn  to  the  con- 
trary of  my  directing  a  sale,  and  the 
decree  will  therefore  be  for  partition. 
The  authority  upon  the  subject  is 


very  scanty.  As  regards  Lys  v.  Lya 
(Uw  Rep.  7  £q.  126^  I  entirely  agree 
with  that  case,  and  had  it  been  before  me 
I  should  not  have  hesitated  to  make  a 
similar  decree  to  that  which  the  Vice* 
Chancellor  made,  because  it  was  a  very 
small  property.  I  think  that  the  case 
before  Vice-Chancellor  Stuart  (^Dieks 
V.  Batten^  June  28,  1870)  is  in  favour 
of  my  view,  because  he  refused  to 
make  an  order  for  a  sale  where  there 
was  no  difficulty  in  making  a  partition. 
It  is  perfectly  clear  that  there  is  no 
difficulty  in  making  a  partition  here. 
(1)  4  K.  &  J.  595. 


(2)  14  Beav.  152. 
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L.  c.       remedy  in  the  shape  of  partitioiu    Then  it  has  been  found  that 

1871        upon  partition  the  ordinary  remedies  of  the  Court  are  not  sufficient 

Tzumros  ^  prevent  in  some  cases  injustice  being  done  and  great  inoon- 

„  ^«         venience  being  sustained.    Therefore  this  Act  was  passed  to  assist 

the  C!ourt  in  making  a  just  and  proper  arrangement  as  between 

parties  interested. 

Now  what  are  the  inconveniences  connected  with  partition  suits? 
If  tenants  in  common  cannot  agree  among  themselves  as  to  parti- 
tion or  sale,  any  one  of  them  may  apply  to  the  C!ourt  for  a  partition. 
The  very  circumstance  of  being  obliged  to  submit  to  a  partition  is 
a  great  hardship  in  some  cases,  but  it  is  a  thing  which  must  be 
submitted  to.  Then,  no  doubt — ^and  it  was  the  foandation  of  the 
judgment  of  the  Yice-Chancellor — there  may  be  extreme  hardship 
in  compelling  a  man  who  has  a  share  in  land  to  take  money  instead 
of  it.  But,  on  the  other  hand,  a  partition  may  expose  him  to  very 
serious  inconvenience.  He  does  not  know  what  the  result  of  the 
partition  may  be ;  whether  the  lots  are  of  equal  value  is  a  matter 
of  valuation — that  is^  in  fact,  of  opinion ;  and  supposing  them  to  be 
of  equal  value,  it  may  be  that  he  gets  the  very  lot  which  he  least 
wishes  to  have ;  and  a  part  owner  may  very  well  say,  ^  I  would  rather 
have  the  estate  turned  into  money,  and  get  my  share  of  its  real  and 
proper  value,  than  take  the  chance  of  having  the  estate  allotted  at 
the  discretion  of  somebody  whom  I  may  not  like  to  be  my  judge,  or 
under  the  direction  of  the  Court,  and  of  having  allotted  to  me  a 
lot  which  I  think  of  less  value  than  the  others,  or  which,  for  other 
reasons,  I  do  not  wish  to  have.*'  He  therefore  may  wish  for  a  sale. 
One  man  may  prefer  a  partition  because  he  wishes  to  be  a  landed 
proprietor ;  another,  who  is  not  so  anxious  to  possess  land,  may 
prefer  a  sale  of  the  entirety,  as  giving  the  certainty  of  a  fair  and 
equal  division.  The  Legislature  saw  that  all  these  questions  might 
arise,  and  it  has  provided  for  them  by  the  3rd,  4th,  5th,  and  6th 
sections  of  the  Act.  In  the  3rd  section  it  deals  with  the  case  which 
frequently  happens  where  there  is  extreme  inconvenience  in  par- 
tition. We  are  all  fitmiliar  with  the  absurdities  to  which  the 
partition  of  a  single  house  has  sometimes  given  rise,  and  there 
were  many  cases  where  a  partition  was  inconvenient  in  the  extreme. 
The  Legislature  has,  in  the  3rd  section,  provided  a  complete  remedy 
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for  this  by  empowering  the  Court,  in  a  case  wherd  there  would  be       L  0. 
grievatice  and  hardship  in  a  partition,  to  sell,  on  the  application  of        1871 
any  party,  notwithstanding  dissent  or  disability  on  the  part  of  any    pbmbkbtok 
or  all,  it  iQight  be,  of  the  other  parties.    The  4th  section  seems  to     bausm 

me  to  be  perfectly  distinct  from  the  3rd,  for  whereas  the  3rd        

section  in  terms  applies  only  where  the  Court  is  satisfied  that  a 
partition  is  inconvenient  and  not  beneficial  for  the  parties,  there  is 
no  such  condition  inserted  in  the  4th  section ;  and  whereas  under  the 
3rd  section  a  discretionary  power  was  given  to  the  Court  to  order 
a  sale,  if  it  thought  a  sale  more  beneficial  than  a  partition,  the  4th 
section  makes  it  imperative  on  the  Court,  in  a  certain  state  of  cir- 
cumstances, to  order  a  sale,  unless  it  sees  good  reason  to  the  con- 
trary ;  that  is  to  say,  the  onus  is  thrown  on  the  person  who  says 
that  the  Court  ought  not  to  order  a  sale,  to  shew  some  good  reason 
why  it  should  not  do  so ;  otherwise,  the  Court  is  bound  to  order  it. 
The  scope  of  the  enactment  appears  to  me  to  be  this :  there  being, 
as  I  have  said,  reasons  which  may  induce  some  of  the  part  owners 
to  wish  for  a  partition,  and  others  to  wish  for  a  sale  and  a  division 
of  the  proceeds,  the  Legislature  says  that  if  the  votes  are  equally 
divided,  one  half  of  the  persons  interested  in  the  property  desiring 
a  sale  and  the  other  half  a  partition,  then  the  half  requiring  the 
sale  shall  have  the  preponderating  voice,  and  the  Court  shall  be 
bound  to  give  them  a  sale  wholly  irrespective  of  the  3rd  section. 
But  still  there  is  a  certain  discretion  left  to  the  Court,  so  that  the 
Court  can  refuse  a  sale  where  it  is  manifestly  ashed  for  through 
vindictive  feeling,  or  is  on  any  other  ground  unreasonable.  If  we 
then  look  to  the  5th  section,  we  shall  see  how  any  injustice  is 
guarded  against  by  an  enactment  which,  I  think,  applies  to  the 
3rd  and  4th  sections : — [His  Lordship  read  the  5th  section.]  Here 
a  wide  discretion  is  given  to  the  Court.  The  Court  may  think 
that  a  sale  under  the  3rd  or  4th  section  is  rather  hard  upon  the 
parties  who  are  very  anxious  not  to  have  a  sale ;  and  if  they  come 
forward  and  undertake  to  boy  the  share  of  the  party  who  requests 
a  sale,  the  Court  can  give  them  liberty  to  do  so.  The  6th  section 
gives  a  further  security  by  providing  that  on  any  sale  under  the 
Act  the  parties  interested  may  have  liberty  to  bid. 
The  case,  therefore,  stands  thus :  1.  The  Court  is  at  liberty,  at 


694  GHANOEBT  APFEAL&  [L.  B. 

L.  C.       tho  request  of  a  person  holding  one-tenth,  and  against  the  wish  of 

1871        the  persons  holding  the  other  nine-tenths,  to  order  a  sale,  if  from 

PnoBinoH   the  nature  of  the  property,  or  from  the  number  of  the  persons  inte- 

^^^      rested,  the  Court  thinks  it  right  and  reasonable  to  do  so.  2.  If  the 

Court  finds  that  the  parties  entitled  to  a  moiety  or  upwards  desire 

a  sale,  the  Court  must  order  it,  unless  some  good  reason  is  shewn 
to  the  contrary,  or  unless  the  persons  objecting  to  a  sale  offer  to 
purchase  the  shares  of  the  patties  desiring  it,  in  which  case  the 
Court  has  a  discretion  to  authorize  them  to  do  so. 

The  only  question  remaining  is,  What  is  the  meaning  of  the 
words  "  unless  the  Court  sees  good  reason  to  the  contrary  ?"  The 
whole  judgment  of  the  learned  Vice-Chancellor  proceeds  upon  this 
principle,  '^  I  do  not  think  the  Legislature  could  have  meant  that 
large  estates,  where  there  is  no  difficulty  about  partition,  should 
be  sold."  The  answer  to  that  is  this :  The  difSculty  of  partition 
is  dealt  with  in  sect.  3,  and  there  is  not  in  sect.  4  a  single  word 
about  the  size  of  the  estate  or  the  difficulty  of  partition ;  it  simply 
speaks  of  a  case  where  half  the  parties  interested  desire  a  sale,  and 
it  provides  that  they  shall  have  a  preponderating  voice.  Why 
they  should  have  it  is  not  for  me  to  say ;  but  the  Legislature  has 
thought  fit  to  say  so.  It  would  be  striking  the  section  out  of  the 
Act  to  say  that  the  owners  of  the  other  moiety  have  no  more  to 
do  than  to  come  and  say,  '*  We  do  not  wish  for  a  sale."  The  Legis- 
lature has  said  that  there  shall  be  a  sale  if  the  owner  of  one  moietv 
asks  for  it,  unless  good  reason  is  shewn  to  the  contrary.  The  Yice- 
Chancellor  has  said  (for  he  puts  his  judgment  quite  as  high  as  that), 
"  I  cannot  see  why  one  party  should  be  turned  out  of  his  moiety 
against  his  wish,  simply  because  the  owner  of  the  other  moiety  says 
that  he  desires  the  estate  to  be  sold."  The  Vice-chancellor  then 
urges,  as  a  reason  against  a  sale,  that  the  two  part  owners  come  from 
a  common  ancestor,  and  that  the  testator  gave  the  estate  to  them  as 
land.  No  doubt  he  gave  it  as  land ;  but  he  gave  it  to  them  abso- 
lutely, and  there  was  nothing  to  prevent  them  from  disposing  of  it 
as  they  thought  fit.  Consequently,  I  do  not  see  that  its  coming 
from  a  common  ancestor  makes  any  great  difference.  Neither 
party  has  ever  lived  upon  the  property.  It  has  been  vacant  since 
the  death  of  the  tenant  for  life  for  about  six  years,  and  the  parties 
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^'ho  object  to  a  sale  have  been  living  200  or  300  miles  off  all  this       L.  C. 
time.    I  cannot  see  that  any  reason  is  given  against  a  sale  beyond        isri 
this,  that  the  owners  of  one  moiety  object  to  it ;  and  I  cannot  think  pj^J^ton 
it  a  sound  construction  of  the  Act  to  say  that  this  is  a  sufBcient     „  *- 
reason.  The  Defendants  are  not  wholly  without  remedy ;  they  can       — 
obtain  leave  to  bid  under  the  6th  section,  or  apply  under  the  5th 
section  to  have  the  share  of  the  Plaintiffs  valued ;  but  to  direct  a 
partition,  and  not  a  sale,  in  the  present  case,  would  be  striking  the 
4th  section  out  of  the  Act    The  Court  would  not  allow  a  sale 
where  it  was  asked  merely  for  purposes  of  vexation;  but  I  see 
nothing  of  that  kind  here.    I  see  no  reason  to  doubt  the  evidence 
that  the  property,  if  sold  entire,  is  likely  to  fetch  a  higher  price 
than  the  allotments,  if  sold  after  a  partition,  would  fetch ;  and  I 
cannot  agree  that  the  partition  of  an  estate  of  this  peculiar  kind, 
including  a  manor  extending  over  thirty  miles,  with  about  3000 
acres  of  land,  a  park,  and  large  family  mansion,  is  a  plain  and 
straightforward  matter.    Both  sides  might  wish  to  have  the  house, 
or  both  sides  might  wish  to  have  the  manor,  or  one  might  be  very 
sorry  to  have  one  without  the  other.     But  I  put  the  case  on  the 
higher  ground,  because  I  think  that  the  Court,  in  of  der  to  refuse  a 
sale  when  asked  for  by  the  owners  of  a  moiety,  must  see  some  real 
plain  good  cause,  whatever  that  cause  may  be,  why  it  should  not 
be  ordered.    The  decree  of  the  Vice-chancellor  must  therefore  be 
reversed,  and  there  must  be  substituted  for  it  a  decree  for  sale,  with 
liberty  to  the  Defendants  to  bid. 

Solicitors:  Mr.  J.  Sheppard;  Mr.  Joseph  Baw;  Messrs.  Wood, 
Street,  dt  Hayter  ;  Messrs.  Phittips  dk  Pearce. 
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I,,  c.  ROBERTSON  v.  FRASER. 

^^^^  WiU — CodicU — Consiruction^-^oini  Tetiants  or  Tenants  in  Cammott — 

July  13,  17.  "  ParticipaUr 

A  testator  by  his  will  appointed  A.  and  B,  his  executors  and  trustees,  and 
after  providing  a  fund  for  the  payment  of  his  debts  and  legacies,  and  all  legacy 
duties,  gave  his  residuary  estate  to  his  trustees  for  their  absolute  use  and  bene- 
fit. By  a  codicil  he  appointed  (7,  an  additional  executor  and  trustee  of  his 
will,  and  declared  that  the  residuary  bequest  should  be  read  as  if  the  names 
of  A,  jS.,  and  C,  were  inserted  instead  of  the  names  of  A»  and  B.,  "  so  that  C 
should  participate  in  such  bequest  free  from  legacy  duty  with  A  and  B.^ 
A^  died  before  the  testator : — 

EM  (afiSrming  the  decision  of  Stuart^  ^-C.),  that  the  effect  of  the  codicil 
was  to  make  A,  B,,  and  C,  tenants  in  common  of  the  residue,  and  that  A,^s 
share  lapsed  to  the  next  of  kin. 

IhIS  was  an  appeal  from  a  decision  of  YiQe-Chancellor  Stuart  on 
a  question  arisiDg  oq  the  construction  of  the  will  and  codicil  of 
Henry  Biehardson. 

By  his  will,  dated  the  20th  of  June,  1867,  the  testator  appointed 
Jchn  How  Johnson  and  William  Joseph  FroMT  his  executors,  and 
after  giving  to  each  of  his  executors  £300,  and  declaring  that  all 
the  legacies,  shares  of  property,  and  bequests  given  or  bequeathed 
by  his  will  should  be  paid  as  soon  as  conveniently  might  be  after 
his  decease,  free  from  all  legacy  duties,  the  testator  gave  and  be- 
queathed certain  houses  in  London^  with  the  household  furniture  and 
effects  therein,  and  the  rents  due  at  his  decease,  to  the  said  /.  H. 
Johnson  and  W.  J.  Fraser^  upon  trust  to  sell  the  same,  and  after 
payment  of  his  debts,  funeral  and  testamentary  expenses,  and  the 
legacies  and  bequests  given  and  bequeathed  by  his  will,  and  all 
legacy  duties,  out  of  the  proceeds  of  such  sale  and  the  receipt 
of  such  rents,  to  invest  the  proceeds  in  Three  per  Cent.  Keduced 
Annuities,  and  to  hold  the  last-mentioned  fund,  and  also  any  other 
sum  which  might  be  standing  in  his  name  in  the  same  stock,  upon 
the  trusts  therein  declared.  And  as  to  all  the  rest  and  residue  of 
his  estate  and  effects  whatsoever  and  wheresoever,  he  gave,  devised, 
and  bequeathed  the  same  unto  the  said  J.  H  Johnson  and  W,  J. 
Fraser  for  their  own  absolute  use  and  benefit. 
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The  testator  made  a  codicil  to  his  will,  dated  the  2nd  of  JvlIj,       L.  C. 
1869,  which  was  in  the  following  terms :  1871 

"  Whereas  by  my  said  within  written  will  I  have  nominated  and   robbbtson 
appointed  /.  H.  Johnson,  of  &c.,  and  W.  /.  Fraser,  of  &c.,  to  be  the     yrabkr. 

trustees  and  executors  of  my  said  will.    Now  I  hereby  nominate       

and  appoint  Joseph  Warren^  of  &c.,  to  be  an  additional  trustee  and 
executor  of  my  said  will ;  and  I  declare  that  my  said  will  shall  be 
Tead  and  construed  as  if  the  names  of  the  said  /.  JET.  Johnson,  W.  J. 
Fraser,  and  J.  Warren  were  inserted  therein  throughout  instead 
of  the  names  of  the  said  /.  JET.  Johnson  and  W.  J.  Fraser,  and  that  all 
the  trusts  and  powers  in  and  by  my  said  will  reposed  in  and  made 
exercisable  by  the  said  J,  H.  Johnson  and  W.  J.  Fraser^  or  the 
survivor  of  them,  or  the  heirs,  executors,  or  administrators  of  such 
survivor,  shall  be  executed  and  exercisable  by  the  said  J.  E.  John- 
son, W.  J.  Fraser,  and  /.  Warren,  or  the  survivors  or  survivor  of 
them,  or  the  heirs,  executors,  or  administrators  of  such  survivor. 
And  I  give  to  the  said  /.  Warren  the  sum  of  £300  sterling,  abso- 
lutely free  from  legacy  duty,  to  be  paid  out  of  the  same  fund  and 
in  the  same  manner  as  the  legacies  given  by  my  said  will  are 
directed  to  be  paid.  And  I  declare  that  my  said  will  shall  be  read 
and  construed  as  if  in  the  bequest  of  my  residuary  estate  and 
effects  the  names  of  the  said  /.  JET.  Johnson,  W,  /.  Fraser,  and 
J.  Warren  were  inserted  in  such  bequest  instead  of  the  names  of  the 
said  /.  H.  Johnson  and  W.  J.  Fraser,  so  that  the  said  J.  Warren 
-shall  and  may  participate  in  such  bequest,  free  from  legacy  duty, 
with  the  said  /.  H.  Johnson  and  W.  J,  Fraser,  and  in  all  other 
jespects  I  confirm  ray  said  will." 

The  testator  died  in  December,  1869.  /.  H.  Johnson  died  in  the 
lifetime  of  the  testator ;  W.  J.  Fraser  and  /.  Warren  survived  him, 
^nd  proved  the  will  and  codicil. 

A  bill  for  the  administration  of  the  testator's  estate  was  filed  by 
some  of  the  next  of  kin  against  the  two  surviving  executors^  in  the 
course  of  which  the  question  arose,  among  others,  whether  the  resi- 
duary estate  was  given  to  the  three  executors  named  in  the  will  and 
•codicil  as  joint  tenants  or  tenants  in  common ;  the  Plaintiffs  main- 
taining  that  the  effect  of  the  codicil  was  to  give  the  three  executors 
a  tenancy  in  common,  and  that  the  share  of  /.  H,  Johnson  lapsed  to 
the  next  of  kin  of  the  testator.    The  Yice-Chancellor  decided  in 
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L.  C.       favanr  of  the  next  of  kin,  and  from  this  decision  the  two  snryiying^ 
1871        execntors  appealed.    The  Plaintiff  also  appealed  from  other  parts- 
BoBEBTsov   of  the  order,  which  are  not  the  subjects  of  the  present  ^port. 

Fbaibb.         Mr^  Greene,  Q.C.,   Mr.  Karsbie,  Q.C.,  Mr.  Farder,  and  Mn 
Vattffhan  Hawkins,  for  the  Appellants : — 

The  joint  tenancy  which  was  created  by  the  will  is  not  a£kcted 
by  the  use  of  the  word  ''  participate  "  in  the  codiciL  The  word  is 
in  itself  of  ambiguous  meaning,  and  does  not  necessarily  imply 
division,  and  the  testator  has  carefully  framed  the  codicil  to  shew 
that  his  intention  was  simply  to  introduce  the  name  of  /.  Warren 
without  altering  the  frame  of  the  gift.  If  /.  Warren  had  died 
before  the  testator,  so  that  the  object  of  the  codicQ  had  failed, 
would  the  Court,  nevertheless,  have  held  that  the  tenure  of  the 
original  legatees  had  been  altered?  The  object  of  a  testator 
giving  his  residue  in  joint  tenancy  is  to  prevent  an  intestacy ;  and 
although  it  may  be  true  that  the  Court  iuclines  against  a  joint 
tenancy,  it  is  equally  true  that  it  inclines  against  an  intestacy. 

[They  cited  the  following  authorities :  Tuckerman  v.  Jefferiee  (1)  ; 

Pearee  v.  Edmeade$  (2) ;  Armstronff  v.  Eldridge  (3) ;  Edwardes  v. 

Jones  (4);  Bobertson  v.  Powell  (5);    and  referred  to  Johnson\ 

*  Webslers,  Biehardsons  and  Latham^s  Dictionaries,  under  the  word 

**  Participate."] 

Mr.  Dickinson,  Q.C.,  and  Mr.  Collins,  for  the  Plaintiffit ;  and 
Mr.  Hardy,  Q.C.,  Mr.  PowHfex,  and  Mr.  Window,  for  Defendants 
in  the  same  interest : — 

The  Court  takes  hold  of  very  slight  indications,  of  an  intention 
that  the  legatees  should  take  separate  shares  to  imply  a  tenancy 
in  common.  The  word  **  participate ''  is  stronger  than  other  words 
which  have  been  held  to  have  this  effect :  and  in  the  present  case 
the  last  clause  in  the  codicil  would  be  mere  surplusage  unless  it  has 
the  effect  contended  for.  The  fact  of  the  residue  being  given  free 
of  legacy  daty,  shews  that  it  was  not  intended  to  be  a  joint  tenancy, 
for  the  shares  would  have  to  be  assessed  separately. 

[They  referred  to  Batcliff's  Case  (6);   Gant  v.  Lawrence  (7)'^ 

(1)  11  Mod.  106.  (4)  83  Bear.  34a 

(2)  3  Y.  &  C.  Ex.  246.  (5)  2  H.  &  G.  762. 
(8)  3  Bro.  G.  G.  215.  (6)  8  Goke,  89  K 

(7)  Wigh.  395. 
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Lewen  v.  Com  (1) ;    Laveaeres    v.  Blight  (2)  ;    Liddard  v.  Lid-       L.  c. 
dard  (3) ;  Jarman  on  Wills  (4) ;  Hawkins  on  "Wills  (5).]  isn 

Mr.  G^een^,  in  reply : — 

The  Legacy  Duty  Aet,  36  Geo.  3,  c.  52,  s.  16,  expressly  pro- 
Tides  for  the  mode  of  assessing  the  dnty  on  the  interest  of  joint 
tenants,  which  can  be  done  without  severing  the  joint  tenancy. 


ROBERTaON 

Framr. 


July  17.    Lord  Hatherley,  L.C.  : — 

The  question  to  be  disposed  of  on  this  appeal  arises  out  of  the 
gift  of  the  residue  in  the  will,  which  constitutes  the  residuary 
legatees  joint  tenants,  as  varied  by  the  gift  in  the  codicil : — ^[His 
Lordship  then  read  the  clause  in  the  will  containing  tho  residuary 
gift,  and  also  the  codicil,  and  continued : — 1  It  is  the  last  clause  in 
the  codicil  which  alone  creates  the  difficulty;  and  the  question  has 
been  argued  at  considerable  length,  and  many  cases  have  been 
cited  on  both  sides.  I  should  have  felt  no  difficulty  in  applying 
the  authorities  if  this  clause  had  occurred  in  the  original  will ;  the 
only  difficulty  arises  from  the  fact  of  its  occurring  in  the  codicil. 
I  cannot  doubt,  having  regard  to  the  authorities  respecting  the 
effisct  of  such  words  as  "  amongst "  and  *^  respectively,"  that  any- 
thing which  in  the  slightest  degree  indicates  an  intention  to  divide 
the  property  must  be  held  to  abrogate  the  idea  of  a  joint  tenancy, 
and  to  create  a  tenancy  in  common.  Perhaps  it  would  have  been 
well  if  the  Courts  had  held  that  in  bequests,  as  in  partnerships, 
every  community  of  interest  was  to  be  considered  a  tenancy  in 
common.  But  that  has  not  been  done.  However,  putting  aside  such 
words  as  "  alike  "  and  **  equally  " — for  they  may  be  considered  more 
decidedly  inconsistent  with  joint  tenancy,  inasmuch  as  the  interests 
of  joint  tenants  are  very  rarely  quite  equal,  considering  the  differ- 
ence that  may  exist  in  the  ages  of  the  legatees — it  does  not  appear 
to  me  that  such  words  as  ^*  amongst "  and  **  respectively  "  are  at  all 
stronger  than  **  participate.''  I  have,  therefore,  no  doubt  that  the 
word  **  participate  *'  is  sufficient  to  indicate  an  intention  to  divide, 
and  to  create  a  tenancy  in  common.    My  doubt  has  been  as  to  the 

(1)  2  Cro.  Eliz.  695.  (8)  28  Beav.  266. 

(2)  1  Cowp.  352.  (4)  Vol.  i.  Page  239. 

(6)  Page  112. 

8  11:2  1 
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L.  c.  eflfect  of  the  peculiar  form  of  thecodicil;  bnt  my  donbt  n  notsoffi- 
1871  dent  to  induce  me  to  reverse  the  decision  of  the  Yioe-Chancellor. 
^Uiomaa  ^^^  testator  effects  his  purpose  by  way  of  reference  to  the 
original  gift  in  the  wilL  In  two  places  he  directs  that  the  will  is 
to  be  read  as  if  the  name  of  Joseph  Warren  had  been  inserted  in 
the  original  bequest ;  that  alone  would  haye  given  a  joint  tenancy 
to  the  three.  But  then  he  adds  the  clause:  *'So  that  the  said 
/.  Warren  shall  and  may  participate  in  such  bequest^  free  of 
legacy  duty,  with  the  said  /.  SL  Johnson  and  W.  /.  Fraserr  Some 
argument  has  been  raised  as  to  the  effect  of  the  direction  that  the 
bequest  is  to  be  free  of  legacy  duty  in  indicating  a  tenancy  in 
common ;  but  that  argument  is  sufficiently  answered  by  reference 
to  the  Legacy  Duly  Act  (36  Greo.  3,  c  52),  in  which  the  Legislature 
has  specially  provided  for  the  payment  of  legacy  duty  by  joint 
tenants,  although  they  stand  in  different  degrees  of  relationship. 
No  difficulty,  therefore,  arises  upon  that  point.  Bat  when  we  find 
the  testator  not  contented  with  inserting  the  name  of  the  new 
legatee,  but  expressing  his  reason  for  so  doing,  we  must  take  the 
reason  as  he  gives  it,  and  that  reason  is,  that  the  new  legatee  may 
participate  with  the  two  other  legatees — ^in  other  words,  that  there 
may  be  a  sharing  of  the  bequest ;  and  all  the  authorities  go  to 
this,  that  if  there  is  to  be  a  sharing,  the  shares  must  be  equal ;  and 
division  being  once  imported,  the  true  interpretation  must  be  a 
tenancy  in  common.  There  is  a  fallacy  in  the  argument  when  it 
is  contended  that  the  testator  shews  no  intention  to  alter  the  will 
because  he  does  not  interfere  with  the  form  of  the  bequest.  The 
testator  is  not  altering  the  will,  he  is  only  explaining  it.  He  uses 
words  which  the  Court  allows  to  be  explained  by  very  slight  in- 
dications of  intention,  and  having  used  them,  he  goes  on,  not  to 
alter  them,  but  to  explain  them  by  words  shewing  an  intention  to 
create  a  tenancy  in  common.  On  the  whole,  therefore,  far  from 
being  clear  that  the  Yice-Chancellor  was  wrong,  I  am  inclined  to 
agree  in  the  conclusion  at  which  he  has  arrived.  The  appeal  must 
be  dismissed  with  costs. 

Solicitor  for  the  Plaintiffs :  Mr.  A.  E.  Briant. 
Solicitors  for  the  Defendants :   Messrs.  Tanqueray^WUlaumej 
Savburyy  &  Tanqueray-WUlaume ;  Messrs.  Lawford  it  Waterhouee. 
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HAMILTON  V.  HECTOE.  L.O. 

1871 
Custody  qf  Children — Specific  Performance — Lawful  Agreement  ^^^^ 

July  17, 18, 19, 
A  wife  intended  to  proceed  in  the  Divorce  Court  for  a  separation,  and  had  ""^ 
filed  a  hill  against  her  hushand  to  set  aside  a  certain  appointment.  By  a 
deed  of  compromise  it  was  agreed  that  the  proceedings  should  be  stayed,  that 
two  of  the  children  should  remain  at  such  schools  as  the  husband  should 
direct,  and  that  their  holidays  should  be  passed  at  such  places  as  the  trustees 
should  direct : — 

Held,  that,  although  a  father  could  not  by  agreement  deprive  himself  cf 
the  control  of  his  children,  the  agreement  in  this  case  as  to  where  the  holi- 
days of  the  children  should  be  passed  was  reasonable,  and  would  be  enforced 
by  the  Court. 
Decision  of  the  Master  of  the  Bolls  reversed. 

Anne  hector,  one  of  the  Plaintiffs  in  this  case,  was,  in 
1858,  married  to  the  Defendant  Alexander  Eector^  and  there  was 
issue  of  the  marriage  four  children.  In  October,  1870,  Anne  Hector 
gave  instructions  to  her  solicitors  to  present  a  Petition  in  the 
Divorce  Court  for  a  judicial  separation  from  Alexander  Hector  ;  and 
she  also  filed  a  bill  in  Chancery  against  him,  to  set  aside  a  certain 
appointment,  as  having  been  obtained  from  her  by  undue  influence. 
After  some  negotiation  between  the  parties,  an  indenture  was  exe- 
cuted, dated  the  10th  of  December,  1870,  between  Alexander 
Hector  of  the  first  part,  Anne  Hector  of  the  second  part,  and 
A.  Hamilton  and  F.  Jones  as  trustees  of  the  third  part.  By  this 
indenture,  after  reciting  as  above  stated,  and  that  it  had  been 
agreed  between  the  husband  and  wife  that  it  would  be  desirable 
for  both  parties,  and  for  their  children,  that  a  separation  should 
take  place,  rather  than  that  the  proceedings  in  the  Court  of  Chan- 
eery  and  the  Divorce  Court  should  be  prosecuted:  It  was  wit- 
nessed that  Alexander  Hector  covenanted  that  Anne  Hector  might 
thereafter  live  separate  from  him,  and  that  he  would  not  seek  to 
enter  her  residence,  except  with  the  written  authority  of  the  trus« 
tees,  for  the  purpose  of  seeing  either  of  the  children.  The  in- 
denture then  contained  provisions  as  to  the  property  of  the 
husband  and  wife,  and  contained  a  declaration  that  the  two  elder 
children  should,  subject  to  such  powers  as  were  conferred  upon  the 
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L.  C.  trustees,  remain  at  such  schools  in  England  as  Alexander  Hedor^ 

1871  or  such  schools  elsewhere  as  Alexander  Hector,  with  the  consent  of 

fiAMiLTON  Anne  Hector,  should  from  time  to  time  direct ;  and  that  each  of 

„  ^'  them  should  from  time  to  time  have  all  reasonahle  access  to  and 

Hectob. 

communication  with  the  said  children,  subject,  neyertheless,  to 

the  ordinary  regulations  of  the  respective  schools ;  and  that  the 
holidays  of  the  children  should  be  passed  by  them  at  such  places 
and  in  such  manner  as  the  said  trustees  should  from  time  to  time 
direct,  having  regard  as  far  as  practicable  to  the  wishes  of  each  of 
them  the  said  Alexander  Hector  and  Anne  Hector:  Provided  al- 
ways, that  if  any  disputes  should  arise  between  them  as  to  the 
times  and  manner  in  which  Anne  Hector  should  have  communi- 
cation with  the  two  elder  children,  then  such  disputes  should  be 
settled  by  the  trustees :  And,  further,  that  it  should  be  lawful  for 
the  trustees,  if  any  circumstances  should  arise  which  in  their 
opinion  rendered  it  absolutely  necessary  for  the  welfare  and 
interest  of  the  children  that  the  two  elder  children  should  be 
removed  from  the  custody  or  control  of  Alexander  Hector,  or  from 
the  school  at  which  they  might  be,  to  remove  the  children  accord- 
ingly. And  it  was  agreed  that  the  bill  in  Chancery  should  be 
dismissed,  and  that  Anne  Hector  should  not  institute  proceedings  for 
a  judicial  separation  or  divorce  so  long  as  she  lived  separate  from 
Alexander  Hector. 

The  two  elder  children  were  placed  in  schools  chosen  by  Alex- 
ander  Hector.  Alexander  Hector  refused  to  allow  the  children  to 
pass  any  part  of  the  Christmas  holidays  with  Anne  Hector; 
and  the  Easter  holidays  were  passed  by  the  children  with  Alex- 
cmder  Hector,  In  April,  the  solicitors  of  the  trustees  applied  to 
the  solicitors  of  Alexander  Hector,  asking  for  a  definite  arrange- 
ment as  to  the  Midsummer  holidays.  Another  letter  was  sent  in 
May ;  but  no  answer  was  returned  to  either  letter.  On  the  26th 
of  May  the  trustees  sent  notice  to  Alexander  Hector  that  they 
direct.ed  that  the  first  four  weeks  of  the  children's  holidays  should 
'  be  passed  with  Mrs.  Hector  and  the  rest  with  Mr.  Hector.  On 
the  13th  of  June  the  bill  in  this  suit  was  filed  by  Anne  Hector  and 
the  trustees  of  the  deed  of  separation,  and  by  the  four  children, 
against  Alexander  Hector,  stating  as  above,  and  stating  other 
matters  of  complaint  against  him,  and  that  he  intended  to  prevent 
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the  two  elder  cbildren  from  passing  any  part  of  the  Midsummer       L.C. 
holidays  with  Anne  HedoVf  and  praying  (amongst  other  things)       1871 
that  Alessander  Hector  might  be  restrained  from  preventing  the  two    iiAKmroN 
children  from  passing  the  first  month  of  the  coming  Midsummer 
holidays  with  Anne  Hector. 

The  Plainti£fs  moved  accordingly.  The  Master  of  the  Bolls  was 
of  opinion  that  the  agreement  was  against  the  policy  of  the  law, 
which  had  not  been  altered  by  the  Divorce  Acts  (20  &  21  Yict. 
•c.  85,  and  22  &  23  Vict  c.  61),  and  made  no  order.  The  Plaintiffs 
then  appealed. 

A  great  quantity  of  evidence  was  produced,  and  several  ques- 
tions were  raised,  to  which,  for  the  purposes  of  this  report^  it  is 
oiot  necessary  to  refer. 

Mr.  Jessel,  Q.C.,  and  Mr.  Lindley^  for  the  Plaintiffs : — 

This  is  a  perfectly  legal  covenant  by  the  husband.  An  order  to 
this  effect  might  have  been  made  by  the  Courts  and  any  end 
obtainable  by  suit  can  be  obtained  by  compromise:  Bowley  v. 
Bowley  (1).  The  Court  always  had  power  to  take  away  children 
from  the  fjEither :  Vaneittart  y.  VaneUtart  (2) ;  and  now  that  to  the 
Divorce  Court  the  power  is  expressly  given,  there  can  be  no  ille- 
.gality :  Swift  v.  Swift  (3) ;  Ohetwynd  y.  ChetwynA  (4).  The  Court 
can  take  the  custody  from  both  parents,  and  surely  the  parents 
may  agree  to  leave  it  to  their  friends  to  decide  where  the  children 
are  to  pass  their  holidays :  MaUinson  v.  MaUinson  (5).  Moreoyer, 
the  law  has  been  altered  by  Taifourd's  Act  (2  &  3  Yict.  c.  54) ;  and 
there  is  now  nothing  illegal  in  such  an  agreement  as  this.  Some  of 
the  provisions  of  the  deed  may  be  illegal,  but  the  others  may  be 
•enforced. 

Sir  iZ.  BaggaUay^  Q*C.,  and  Mr.  A.  E,  MtUer^  for  the  Defendant : — 

There  are  many  things,  such  as  divorce,  which  the  parties  cannot 
•effect  without  the  intervention  of  the  Court  At  all  events,  they 
cannot  support  such  an  agreement  as  this  on  a  mere  suggestion 
-of  facts,  for  here  no  proceedings  had  actually  been  taken  for  a 
^separation.    The  facts  must  be  proved. 

(1)  Law  Rep.  1  H.  L.,  So.  63.  (3)  11  Jur.  (N.S.)  468. 

(2)  2  De  G.  &  J.  249.  (4)  Law  Rep.  1  P.  &  D.  39. 

(5)  Law  Rep.  1  P.  &  D.  221. 
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L.  c.  Mr.  Jessd^  in  reply  : — 

1871  There  can  be  no  occasion  to  force  parties  into  the  scandal  of  a 

Haiulton  divorce  suit,  and  a  compromise  can  do  everything  which  a  decree 
Hecttob.  could  do :  Wilson  v.  Wilson  (1).  The  parties  cannot,  of  course, 
by  agreement,  eflFect  a  divorce  or  make  a  conveyance  by  a  married 
woman,  and  the  Court  could  not  enforce  such  an  agreement ;  but 
whatever  the  parties  can  agree  to^do,  the  Court  can  enforce.  Is 
a  woman  who  wants  the  custody  of  her  children  to  be  driven  to 
injure  them  by  the  publicity  of  a  divorce  ? 

The  Lord  Chakcellob  expressed  his  opinion  that  there  had 
been  a  hona  fiie  intention  to  take  proceedings  for  a  separation^ 
and  reserved  his  judgment  on  the  effect  of  the  deed. 


July  19.  LoKD  Hatherlet,  L.C.,  after  stating  the  principal 
facts  of  the  case,  and^  referring  to  the  clauses  in  the  deed  of  sepa- 
ration, continued : — 

The  argument,  I  think,  has  been  put  by  Mr.  Jessd  very  much 
too  high.  His  argument  is  this :  that  whatever  be  the  provisions 
of  the  deed,  whether  they  be  or  be  not  for  the  total  translation 
of  those  powers  and  duties  which  a  father,  in  the  eye  of  the  law^ 
possesses  in  regard  to  his  children  to  third  persons  as  trustees,, 
those  provisions  would  be  enforced ;  and  that  the  husband  and  wife 
having  quarrelled,  and  the  whole  matter  having  been  the  subject  of 
an  intended  suit  against  the  husband  in  the  Divorce  Court,  this 
Court  ought  to  hold  her  competent  to  obtain  by  contract  all  the 
relief  which  she  could  obtain  by  prosecuting  her  suit.  With  regard  to- 
any  ordinary  matter,  no  doubt  the  parties  are  not  obliged  to  enter 
into  litigation  in  order  to  obtain  their  rights,  and  every  Court 
would  rather  encourage  than  otherwise  their  settling  their  dif- 
ferences in  an  amicable  manner,  especially  in  such  a  case  as  thi& 

But,  on  the  other  hand,  we  must  remember  that  the  duties  of  a 
father  to  his  children  stand  upon  a  totally  different  ground,  and  a 
much  higher  ground,  than  any  contract  with  respect  to  pecuniary 
relations  between  the  parties.     The  law  of  England  regards  a 

(1)  1  H.  L.  C.  538 ;  12  Jur.  467. 


V, 
HlOIOB, 


VOL.  VL]  OHANOEBY  APPEAL&  705 

father  as  a  person  who  has  duties  which  he  canDot  renounce — the       L.  C. 
duties  of  caring  for,  and  seeing  to  the  due  education  of,  his  children ;        i87i 
though  he  may  be  deprived  of  them  either  by  the  authority  of  this    haioltox 
Court,  if  there  is  gross  breach  or  neglect  of  parental  duty,  as  appears 
from  the  cases  of  Swift  v.  Stvifi  (1)  and  Vansittart  v.  Vansittart  (2), 
or  in  certain  eases  under  Serjeant  Talfourds  Act.    And  latterly  the 
Court  of  Divorce  has  been  armed  with  the  power  of  saying,  when- 
ever it  sees  the  necessity  for  a  divorce,  what  is  right  anl  proper  to 
be  done  with  the  children. 

But  one  cannot  help  seeing  that  the  Legislature  here  has  in- 
trusted the  Courts,  and  the  Courts  only,  with  this  power  of  dealing 
with  children  in  a  manner  which  will  supersede  that  authority  and 
control  which  the  father  in  the  first  instance  ought  to  exercise. 
And  I  think  that  it  would  be  a  very  dangerous  doctrine  to  hold 
that  this  authority  could  be  transferred  to  third  parties,  although  I 
am  told  that  in  one  case,  under  very  particular  circumstances,  the 
Court  of  Divorce  has,  where  the  conduct  of  both  husband  and 
wife  was  very  bad,  intrusted  to  third  parties  those  duties  which 
originally  belonged  to  the  father. 

But  I  think  there  is  a  great  deal  of  difference  between  that  case 
and  the  present,  which  is  simply  this :  The  father  and  mother  were 
about  to  separate.  Under  the  deed,  at  least  so  far  as  it  has  been 
acted  upon,  the  father  retains  really  the  sole  control,  except  during 
holidays.  The  father  is  to  have  the  choice  of  the  schools.  It  might 
have  been  arranged  that  one  set  of  holidays  should  be  passed  with 
the  father,  and  one  with  the  mother,  instead  of  which  they  agree 
that  the  matter  shall  be  left  to  the  decision  of  two  friends.  The 
father  retains  the  control  of  the  children's  education,  except  that 
during  the  holidays  they  are  to  see  their  other  parent,  and  the 
trustees  are  only  to  interfere  if  circumstances  should  require  it ; 
and  there  is  a  provL^on  which  no  Court  would  think  unreasonable, 
and  which  is  no  abnegation  of  parental  power,  that  if  the  children 
go  abroad  the  mother  is  to  concur  in  that  course  of  action. 

The  only  authority  sought  to  be  taken  from  the  father  is  that  of 
saying  where  the  holidays  are  to  be  passed.  The  trustees  are 
called  upon  as  friends  to  say  what  would  be  reasonable  in  that 
respect. 

(1)  11  Jur.  (N.S.)  458.  (2)  2  De  G.  &  J.  249. 
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L.  C.  I  think  that,  without  holding  that  everything  may  be  done  by 

1871  contract,  which  the  Court  nught  do,  I  am  justified,  havixig  regard 
IIamiltom  ^  ^^^  ^^^  authorities,  in  adopting  the  suggestion  of  the  trustees, 
who  have  said  that  the  first  month  of  the  holidays  is  a  reasonable 
time  to  be  passed  with  the  mother.  If  the  first  part  of  the  holidays 
has  already  passed,  the  trustees  "will  probably  make  a  new  direc- 
tion, and  the  father  will  be  restrained  from  interfering. 

Solicitors  for  the  Plaintiffs :  Messrs.  Janson^  QMy  db  Peamon. 
Solicitors  for  the  Defendant :  Messrs.  ClarJcson  dk  Co, 


Hbotob. 


ARNOLD  1/.  BRADBURY. 

L.C. 

jg.j  PaUni — SjpecificatUm — Largtneu  of  C^im^-^Iawu — Practice, 


July  17,  20.  The  usual  issues  may  be  granted  in  a  patent  suit  before  the  hearing  of  die 

cause,  although  the  Defendant  denies  the  validity  of  the  Plaintiff's  patent  on 

the  ground  of  the  generality  of  the  claim  in  the  spedfication. 

Decision  of  Wickens,  V.C.,  reversed. 

Where  a  patentee^  in  his  specification,  professes  to  do  by  machinery  what 
has  never  been  done  before  by  machinery,  and  describes  the  machinery  by 
which  he  does  it,  his  claim  is  not  too  large  on  the  face  of  it,  because  it  claims 
generally  to  perform  the  operation  "  by  machinery." 

A  patentee  in  his  specification  described  an  improved  ruffle  or  frill,  and  the 
machinery  by  which  he  proposed  to  make  such  improved  mffle,  and  to  fasten 
it  to  a  pUiin  fabric  by  a  single  series  of  stitches.  By  his  claim  he  claimed 
**  the  production  by  machinery  of  ruffles,  and  the  simultaneous  attachment 
of  them  to  a  plain  fabric  by  a  single  aeries  of  stitches  " : — 

IFddf  that  the  claim  was  not,  dn  the  face  of  it,  too  large. 

X  HIS  was  an  appeal  from  an  order  of  Yice-Chancellor  Wickens, 

The  Plaintiffs  were  the  assignees  of  a  patent  taken  out  by  J,  E. 
Johnson^  for  ''  an  improyed  rnffle  and  sewing-machine  for  prodacing 
the  same,  applicable  also  to  ordinary  stitching.'* 

The  letters  patent  bore  date  the  5th  of  March,  1860.  The 
material  parts  of  the  specification  were  as  follows : — 

'^  The  said  invention  relates  to  an  improved  mffle,  frill,  or  gathered 
fabric,  and  to  the  machinery  for  making  the  same :  which  raffle, 
frill,  or  gathered  fabric  differs  from  all  others  hitherto  made, 
inasmuch  as  a  single  series  of  stitches  firmly  holds  the  gathers 
together,  and  attaches  them  to  an  nngathered  fabric,  SQch  as  a 
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dress  or  a  strip  of  cloth,  instead  of  requiring  a  second  series  of       L.  C. 
stitches  to  attach  them  to  the  ungathered  fabric.    At  the  same       1871 
time,  the  rnffle  made  according  to  this  invention  is  more  regular      abnold 
and  uniform  in  its  appearance.     According  to  this  invention,  it  is   ijrj^dbubt. 

prepared  to  place  two  pieces  of  fabric  upon  or  against  each  other,       

and  to  pass  them  through  the  combined  machinery.  One  of  these 
pieces  is  thereby  gathered,  and  immediately  thereupon  sewed  to  or 
upon  the  other  piece." 

''  The  apparatus  used  in  producing  this  ruf9e  or  gathered  fabric 
c*onsists  of  a  peculiar  mechanism  for  gathering  and  feeding,  or 
moving  forward  one  of  the  fabrics  operated  upon,  which  peculiar 
mechanism  is  used  in  combination  with  a  sewing-machine,  the 
latter  being  modified  to  receive  the  additional  mechanism.  The 
feeding  mechanism  of  the  combined  machinery  is  composed  of  two 
distinct  parts;  one  of  these  parts,  which  may  be  termed  the 
^'gatherer,"  performs  the  operation  of  gathering  the  two  pieces  of 
cloth,  and  at  the  same  time  moves  it  round  to  the  place  where  it 
is  brought  into  contact  with  the  other  piece  of  cloth." 

The  specification  then  contained  a  detailed  description  of  the 
machine  and  the  method  of  using  it,  illustrated  by  drawings,  in 
the  course  of  which  description  was  the  following  statement : — 

'^In  making  a  rufile,  or  gathering,  according  to  the  methods 
hitherto  practised,  great  irregularity  of  the  plaits  or  gathers  was 
unavoidable,  from  the  fact  that  the  gathering  thread  could  not,  with 
any  ordinary  amount  of  care,  be  made  to  act  equally  upon  all 
parts  of  the  fabric.  To  obviate  this  difficulty  in  part,  it  is  cus- 
tomary to  'whip'  or  ' scratch '  the  plaits  or  gathers  with  a  sharp 
instrument,  so  as  to  form  a  fold  at  or  near  the  proper  point.  This 
process  is  tedious,  and  tends  to  injure  the  fabric  In  this  invention 
no  such  operation  is  necessary." 

The  specification  then  proceeded : — 

''The  mechanism  above  described  is  also  applicable  to  the 
making  of  gathered  work  of  all  kinds,  which  is  not  attached  at  the 
time  of  making  thereof  to  another  piece  of  fabric,  but  is  simply 
gathered  on  itself,  the  plaits  or  folds  being  firmly  secured  by 
means  of  a  single  series  of  stitches.  In  this  case,  the  single  piece 
of  fabric  to  be  gathered  is  placed  on  the  two  feeding  surfaces,  and 
between  the  'separator'  as  well  as  the  'pressor'  foot.    Motion 
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L.  C.       being  communicated  to  the  combined  mechanism  in  the  ordinary 
1871       way,  the  fabric  will  be  thereupon  gathered  on  itself  and  securely 
Arnold     stitched,  80  that  the  plaits  or  folds  will  not  slip  along  the  thread, 
^    ^'         but  be  tightly  held  together." 

**  I  do  not  confine  myself  to  the  use  of  one  stitch  to  each  fold  or 

plait,  as  more  or  fewer  may  be  used  in  cases  without  affecting  the 
character  of  the  invention ;  neither  do  I  confine  myself  to  the  pre- 
cise combination  of  machinery  herein  described,  since  modifications 
may  be  made  therein  with  a  similar  result. 

*'  Haying  now  described  and  particularly  ascertained  the  nature 
of  the  said  invention,  and  the  manner  in  which  the  same  is  or  may 
be  used  or  carried  into  effect,  I  would  observe  in  conclusion  that 
what  I  consider  to  be  novel  and  original,  and  therefore  claim  as  the 
invention  secured  to  me  by  the  hereinbefore  in  part  recited  letters 
l>atent,  is : — 

'^  1.  The  production  by  machinery  of  ruffles,  frills,  and  gathered 
work,  and  the  simultaneous  attachment  of  the  same  to  a  plain 
fabric  by  means  of  a  single  series  of  stitches,  which  serve  both  to 
confine  and  stitch  the  gathers,  and  also  to  secure  one  fabric  to  the 
other. 

"  2.  The  production  by  machinery  at  one  operation  of  gathered 
work,  which  is  simply  gathered  and  secured  on  itself  by  stitches. 

*^  3.  The  combination  of  mechanism  for  forming  ruffles,  plaits,  and 
gathers,  with  the  mechanism  of  a  sewing-machine,  for  the  purpose  of 
simultaneously  gathering  fabrics,  and  attaching  the  same  by  stitches 
to  another  fabric,  or  for  the  purpose  of  making  gathered  work, 
which  is  simply  gathered  and  secured  on  itself  at  one  operation. 

'<4.  The  general  construction,  arrangement,  and  combination  of 
mechanism  for  producing  gathered  work  in  sewing-machines,  as 
hereinbefore  described. 

*'  5.  The  application  and  use  to  and  in  sewing-machines  of  two 
feeding  surfaces,  one  thereof  for  producing  gathers,  and  the  other 
for  moving  onward  the  fabric  as  £Eist  as  it  is  stitched. 

**  6.  The  system  or  mode  of  regulating  the  fulness  of  the  gathers  in 
gathered  work  produced  by  machinery,  by  varying  the  relative  throw 
of  the  feeding  and  gathering  surfaces,  as  hereinbefore  described. 

^\7.  The  application  and  use  of  a  guard-piece,  dividing  plate  or 
separater,  for  the  purpose  and  manner  hereinbefore  described. 


r. 

Bradbtbt. 
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**  8.  The  application  and  use,  in  combination  with  feeding  and  L.  C. 
gathering  mechanism,  of  means  for  adjusting  the  relative  heights  I87l 
of  such  mechanism  as  hereinbefore  described."  Arnold 

The  Defendants  were  manufacturers  of  sewing-machines  at 
Oldham^  and  the  Plaintiffs  charged  them  with  making  and  selling 
a  contrivance  called  a  ^'  friller,"  which  was  to  be  attached  to  their 
sewing-machines  for  the  purpose  of  making  ruffles  and  frills  in 
such  a  way  as  to  infringe  the  3rd,  4*th,  and  7th  articles  of  the 
Plaintiffs'  patent  They  accordingly  filed  the  present  bill,  and 
obtained  an  interim  injunction. 

The  Defendants  put  in  an  answer  admitting  the  infringement 
for  the  purpose  of  the  suit,  but  submitting  that  the  Plaintiffs' 
patent  was  invalid.  The  answer  contained  the  following  passage : 
^  We  are  advised  and  submit  that  what  is  in  fact  claimed  by  the 
eaid  specification  is  the  principle  of  producing  by  machinery  results 
that  were  before  obtained  by  hand,  but  without  making  any  limi- 
tation as  to  the  kind  of  machinery  that  may  be  used ;  and  that  the 
claims  made  by  the  said  specification  are  not  properly  the  subject 
of  letters  patent,  and  are  so  wide  and  general  as  to  render  the  said 
letters  patent  wholly  invalid  and  ineffectual  at  law." 

The  Plaintiffs  then  moved  before  the  Vice-Chancellor  for  issues 
on  the  questions  whether  J.  JET.  Johnson  was  the  first  inventor; 
whether  the  invention  was  new;  and  whether  the  specification 
sufficiently  described  the  patent.  The  Vice-Chancellor  considered 
that,  having  regard  to  the  objection  raised  by  the  answer  to  the 
validity  of  the  patent  on  the  face  of  the  specification,  the  question 
of  granting  issues  ought  to  be  postponed  to  the  hearing  of  the 
cause,  and  refused  the  application.  From  this  order  the  Plaintiffs 
appealed. 

When  the  case  was  brought  before  the  Lord  Chancellor,  his 
Lordship  was  of  opinion  that  there  was  no  objection  to  granting 
issues  at  that  stage  of  the  suit,  but  that  it  was  necessary  first  to 
decide  the  preliminary  objection  raised  by  the  answer,  and  directed 
the  arguments  to  be  addressed  to  that  question. 

Mr.  Orove,  Q-C.,  and  Mr.  Lawsany  for  the  Plainti£b : — 

The  mere  fact  of  the  claim  being  too  general  and  abstract 
will  not  invalidate  the  patent  if  the  process  and  machinery  are 
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L.  G.       sufficiently  described,  because  the  claim  will  be  confined  by  the 

1871       description  of  the  process :   Kay  y.  Marshall  (1) ;   ITAlpine  y. 

Arnold      MangnoU  (2) ;  Johnson  y.  Rylands  (3).    If  a  man  discoyers  a  prin- 

Bradbubt    ^^P^®»  ^'^^  ^^  *  mode  of  carrying  it  into  practice  so  as  to  produce 

a  useful  result^  he  is  entitled  to  protection  against  all  other  modes 

of  carrying  the  same  principle  into  practice  for  obtaining  the  same 
result :  Jupe  y.  FraU  (4).  It  is  impossible  for  the  Court  rightly 
to  understand  the  effect  of  the  specification  without  going  into 
eyidence,  which  will  be  done  when  the  issues  are  tried  and  the 
whole  question  will  be  open :  BeUs  y.  Mevizies  (5). 

Mr.  Dickinson^  Q-C!.^  Mr.  Bamilion  HumphreySy  and  Mr.  Aston^ 
for  the  Defendants : — 

There  is  quite  sufficient  on  the  face  of  the  specification  to  shew 
that  the  patent  is  bad.  In  judging  whether  a  claim  is  too  wide, 
the  true  test  is.  What  would  another  person  be  preyented  by  the 
patent  from  doing  ?  In  the  first  claim  there  is  nothing  to  limit 
the  patent  to  any  particular  process.  It  applies  to  all  machinery 
for  making  ruffles  and  fastening  them  to  the  fabric  by  a  series  of 
single  stitches.  If  another  person  inyented  another  process  for 
doing  the  same  thing,  would  it  not  be  coyered  by  the  claim  ?  It 
is  true  that  the  patent  speaks  of  improyed  ruffles ;  but  the  claim 
is  not  for  improved  ruffles,  but  for  a  mode  of  making  ruffles,  with- 
out specifying  any  particular  kind  of  machine :  FoxweU  y.  Bos- 
took  (6) ;  Thcmas  y.  FoxmU  (7) ;  Wydh  y.  Stone  (8) ;  Curtis  on 
Patents  (9)  ;  Jordan  y.  Moore  (10) ;  EiU  y.  Thompson  (11). 

The  second  claim  includes  all  kinds  of  ruffles  and  gathered  work, 
which  are  not  the  proper  subject-matter  of  a  patent  at  all.  There 
is  no  new  mode  of  making  them  referred  to  in  the  claim :  Brunton 
y.  Hawkes  (12);  Ormson  y.  Clarke  (13);  TeUey  y.  Easton  (14). 

The  third  claim  is  also  bad,  because  it  does  not  shew  how  the 
Flaintifis'  contrivance  is  to  be  attached  to  the  sewing-machine; 

(1)  1  My.  &  Cr.  373;  2  Webst  39.  (8)  1  Story,  273. 

(2)  3  G.  B.  496.  (9)  Sect.  148. 

(3)  Ex.  (not  reported).  (10)  Law  Rep.  1  C.  P.  624. 

(4)  1  Webst.  146.  (11)  3  Mer.  629. 
(6)  11  W.  R.  1.  (12)  4  B.  A  A.  541. 

(6)  10  L.  T.  (N.S.)  144.  (13)  13  C.  B.  (N.S.)  337. 

(7)  6  Jur.  (N.S.)  271.  (14)  2  B.  A  B.  966. 


VOL.  YI.]  CHANGEBY  APPEALS.  711 

and  alsOy  it  would  extend  to  prevent  those  who  had  bought  one  of  L.  a 

the  Flaintifid'  machines  from  usmg  it  in  combination  with  an  old  isri 

sewing-machine.  j^^ 


LoBD  Hathkrlet,  IuC.  : — 

I  am  of  opinion  that  I  cannot  determine  this  case  in  the  mode 
in  which  it  is  sought  by  the  Defendants  to  be  determined,  from  a 
simple  inspection  of  this  specification.  I  have  felt  from  the 
beginning  that  the  ordinary  course  pursued  in  patent  cases,  by 
which  the  common  issues  are  directed,  is  far  more  conyenient.  By 
that  course,  any  question  which  arises  on  the  specification  is  left 
perfectly  open ;  and  after  evidence  has  been  given,  which  assists 
the  Court  in  coming  to  a  right  conclusion,  an  opportunity  is  afforded 
to  the  Defendants  of  saying,  that  on  the  face  of  the  specification 
itself  there  is  so  much  extravagance  in  the  claim  as  to  induce  the 
Court  to  say  that  by  reason  of  that  extravagance  of  claim  the 
patent  is  invalid.  The  inconvenience  of  a  contrary  course  is  ex- 
ceedingly great,  because,  until  you  have  the  evidence  which  explains 
what  the  real  state  of  the  discovery  is,  and  what  the  present  mode 
of  working  is,  you  never  can  get  at  a  full  and  complete  under- 
standing of  the  pa^nt  itself.  A  claim  must  be  very  large  and 
very  vague  indeed  to  justify  any  Court  in  saying  that  it  is  impos- 
sible to  sustain  a  patent  based  upon  it.  Such  was  the  case  of 
Wyeth  V.  Stone  (1),  which  is  mentioned  by  Mr.  Justice  Outiia  in 
his  work  upon  Patents  (2),  where  he  speaks  of  a  person  having 
invented  some  mode  of  cutting  ice,  and  then  stating  in  his  claim, 
"  I  claim  every  mode  of  cutting  ice,  except  by  human^'power."  If 
a  man  chooses  to  put  forward  his  claim  in  so  preposterous  a  form 
as  that,  of  course  he  must  take  the  consequepces. 

It  is  a  singular  fact,  and  one  which  creates  a  difficulty  on  the 
part  of  the  Defendants,  that  no  case  has  been  cited  from  our 
English  law  books  of  any  claim  being  held  to  be  too  large  on 
account  of  the  greatness  of  the  claim,  independently  of  the  ex- 
ternal evidence.  The  case  of  Jordan  v.  Moore  (8)  was  perhaps 
the  nearest.  That  was  a  case  where  a  person  claimed  in  one  part 
of  the  daim  ^an  iron  frame  for  vessels,  in  combination  with  a 

(1)  1  Story,  273.  (2)  Sect  148. 

(8)  Law  Rep.  1  C.  P.  624. 
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L.  0.  certain  arrangement  of  wood,  forming  a  lining  either  without  or 
1871  within  this  iron  frame ;"  and  in  another  part  of  the  claim  he  spoke 
Abvold  of  'Hhe  iron  frame  as  herein  described."  It  was  held  that,  by 
using  the  two  forms  of  claim,  he  shewed  that  he  intended  the  first 
to  be  more  general  than  the  second ;  and  that  his  object  was  in  the 
first  to  make  a  general  claim  to  every  ship  constructed  with  an  iron 
frame,  and  which  was  lined  within  or  without  with  wood.  There- 
fore the  Court,  having  evidence  before  it  that  there  had  existed 
ships  with  iron  framings  similar  to  that  which  the  Plaintiff  claimed, 
held  that  the  claim  was  too  large.  But  that  is  a  very  different 
case  from  that  I  have  now  to  consider.  The  inventor  here  begins  by 
telling  us  what  the  invention  is.  He  says :  ^  The  said  invention 
relates  to  an  improved  ruffled  frill  or  gathered  fabric,  and  to  the 
machinery  for  making  the  same."  That  is  to  say,  **  I  have  invented 
an  improved  ruffle,  and  that  improvement  is  achieved  through  the 
medium  of  machinery,  and  that  machinery  I  will  proceed  to  describe 
to  you."  Then  he  says :  "  Which  ruffle,  frill,  or  gathered  fabric 
differs  from  all  others  hitherto  made,  inasmuch  as  a  single  series 
of  stitches  firmly  holds  the  gathers  together,  and  attaches  them  to 
an  ungathered  fabric,  such  as  a  dress  or  a  strip  of  cloth,  instead 
of  requiring  a  second  series  of  stitches  to  attach  them  to  an 
ungathered  fabric."  He  says:  '*I  make  my  improved  ruffle  by 
machinery,  and  nothing  but  machinery  will  avail  to  make  my 
improved  ruffle."  He  then  proceeds  to  describe  the  machinery  by 
which  this  is  done.  [His  Lordship  then  read  the  material  parts  of 
the  specification,  and  continued : — ] 

I  do  not  think  that  the  proper  way  of  dealing  with  this  question 
is  to  look  first  at  the  claims,  and  then  see  what  the  full  description 
of  the  invention  is ;  but  rather  first  to  read  the  description  of  the 
invention,  in  order  that  your  mind  may  be  prepared  for  what  it  is 
the  inventor  is  about  to  claim.  He  tells  you  that  he  has  now  de- 
scribed, and  particularly  ascertained,  the  nature  of  his  invention 
and  the  manner  in  which  it  is  to  be  performed ;  and  then,  in  the 
claim,  we  do  not  find  anything  asserted  or  claimed  as  his  invention 
beyond  what  is  found  in  the  previous  part.  And  it  is  to  be  observed 
that  he  reserves  to  himself  the  right  of  making  modifications  in  the 
machinery  to  produce  similar  results.  In  the  first  head  of  claim  he 
claims  *^  the  production,  by  machinery,  of  ruffles,  frills,  and  gathered 
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work,  and  the  simultaneous  attachment  of  the  same  to  a  plain  li.  C. 
fabric,  by  means  of  a  single  series  of  stitches  which  serve  both  to  J  871 
<K)nfine  and  stitch  the  gathers,  and  also  to  secure  one  fabric  to  the  ^vrnold 
other."  Now,  I  am  invited  to  consider  that  as  a  general  claim  of 
-all  machinery  that  ever  may  be  invented  hereafter  which  can  per- 
form the  operation  which  he  here  describes.  But  he  introduces 
the  claims  by  saying  that  his  object  is  to  state  what  he  considers 
novel  in  his  invention.  He  does  not  say  that  he  is  going  to  dis- 
tinguish it  from  all  possible  future  inventions  of  other  people.  I 
•do  not  deny  that  the  case  might  be  brought,  by  evidence,  within 
the  case  of  Jordan  v.  Moore  (1).  If  it  were  proved  to  be  the  case 
that  this,  after  all,  was  only  one  of  a  series  of  inventions,  and  that  as 
numbers  of  machines  had  been  made  anterior  to  this  gentleman's 
machine,  although  not  precisely  the  same,  for  effecting  this  ver}' 
object,  then  the  Court  might  have  reason  to  say,  "  You  fail  not 
•because  you  are  claiming  too  much,  but  because  your  claim  takes 
jn  that  which  has  been  already  invented;"  just  as  occurred  in  the 
case  with  regard  to  iron  framing  for  ships.  But  when  an  inventor 
says  that  he  is  describing  a  new  thing,  and  gives  very  full  details, 
.and  says  he  will  not  exclude  himself  from  making  modifications 
which  are  substantially  the  same  as  his  present  invention,  and 
then  says  that  the  object  of  his  claim  is  simply  to  point  out 
what  he  considers  to  be  novel  in  what  he  has  already  stated,  I 
think,  in  such  case,  it  would  be  a  strange  perversion  of  the  con- 
struction of  the  instrument  to  hold  that  he  is  intending  to  shut 
everybody  out  from  any  conceivable  machinery  which  may  subse- 
quently be  invented.  This  observation  seems  to  me  to  apply  to 
the  objections  to  all  the  other  three  claims  which  are  particularly 
commented  on,  because,  although  other  objections  have  been  in- 
troduced in  argument,  I  think  they  are  all  included  in  the  first 
objection. 

I  read,  then,  the  first  claim  thus :  the  inventor  claims  the  pro- 
duction, by  machinery,  of  that  which  has  not  been  done  by  ma- 
chinery before.  He  says  he  has  invented  an  improved  ruffle  and 
frill,  and  he  states  in  what  the  improvement  consists,  and  he 
describes  the  machinery — he  does  not  call  it  improved  machinery 
— by  which  it  is  produced;  and  he  says,  ^'I  claim  the  producing 

(1)  Law  Rep.  1  C.  P.  624. 
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L.  O.       of  this  by  machineiy,  of  which  machinery  I  have  giren  full 

isn        details/* 

AsNOLD  Then  the  second  head  of  claim  is  this :  ^*  The  production  by 
Bbadbdbt.  niAchinery  at  one  operation  of  gathered  work,  which  is  simply 
gathered  and  secured  on  itself  by  stitches."  Mr.  Adon  says  that 
must  be  bad,  because  the  inyentor  has  told  you  first  of  all  that 
the  peculiar  gathering  which  he  operates  on  is  only  by  avoiding 
the  **  whipping/'  which  is  said  to  scratch  the  material  of  the  ruffle, 
and  he  says  that  is  hardly  an  operation  the  subject-matter  of  a 
patent.  I  cannot  come  to  any  such  conclusion.  I  cannot  tell 
that  the  ruffle  produced  in  this  way  so  as  to  be  free  from  scratches 
is  not  more  durable  and  more  elegant  in  its  appearance  than  one 
which  is  subject  to  that  defect.  Therefore  if  he  produces  a 
machine,  and  dispenses  with  a  process  which  is  avowed  to  be 
injurious,  I  cannot,  in  the  absence  of  evidence,  take  on  myself  to^ 
say  that  that  would  not  be  the  subject-matter  of  a  patent.  But 
then  Mr.  Aston  objects  that  the  claim  is  applicable  to  all  kinds 
of  ruffles  that  may  be  made.  But  though  it  may  be  applicable  to 
all  kinds  of  ruffles,  it  is  only  applicable  to  those  which  are  made 
by  one  operation  instead  of  the  double  operation  of  whipping  in 
the  first  place  and  stitching  afterwards.  If  the  whipping  be  pre- 
judicial,  which  I  cannot  take  on  myself  to  say  is  not  the  case 
from  my  own  knowledge  of  these  things  without  evidence,  he 
may  have  invented  a  very  useful  thing,  and  may  produce  it  by 
machinery  in  the  manner  which  he  has  here  described. 

Then  the  third  head  of  claim  is :  "  The  combination  of  mechanism 
for  forming  ruffles,  plaits,  or  gathers  with  the  mecham'sm  of  a  sewing- 
machine,  for  the  purpose  of  simultaneously  gathering  fabrics  and 
attaching  the  same  by  stitches  to  another  fstbric,  or  for  the  purpose 
of  making  gathered  work,  which  is  simply  gathered  and  secured  on 
itself  by  one  operation."  Mr.  Dickinson  says  first  upon  that,  that 
the  inventor  cannot  claim  a  patent  for  this  combination,  because 
if  you  had  bought  one  of  these  patented  machines,  and  then  hap- 
pened to  possess  a  sewing-machine,  you  would  not  be  at  liberty  to 
bring  them  together  for  performing  this  operation.  I  apprehend 
that  is  not  a  just  criticism,  because  what  he  claims  is  this :  *'  I 
have  invented  a  totally  new  machine,  which  is  of  such  a  valuable 
character  that  it  will  combine  with  other  machines,  and  perform  an 
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operation  of  considerable  value  in  that  combination."    When  you       L.  C. 
have  purchased  his  machine  you  have  purchased  the  right  of  using       1871 

it  with  a  sewing-machine,  or  in  any  other  way  that  you  may  think  abxold 

fit;  but  you  niust  not  use  his  machine  with  a  sewing-machine  bbadbuby 

unless  you  have  purchased  it.    Bfat  then  Mr.  Aston  objects  that       

■ 

the  patentee  has  not  described  the  mode  in  which  that  is  done ; 
therefore  either  it  is  a  thing  so  simple  that  it  requires  no  explana- 
tion,  and  therefore  is  not  the  subject-matter  of  a  patent,  or  if  it 
is  not  simple,  he  has  not  shewn  how  it  is  to  be  done.  The  answer 
to  this  objection  is,  that  it  is  simple  enough  when  you  have  got 
the  Plaintiffs'  machine  to  apply  to  a  sewing-machine.  The  patentee 
gives  you  a  drawing  shewing  how  it  is  done,  and  the  reason  of  the 
simplicity  of  the  combination  is,  that  he  has  invented  a  machine 
which  is  so  easily  combined  with  a  sewing-machine  that  a  simple 
drawing  is  sufiScient  to  explain  it. 

It  is  unfortunate  that  the  case  has  been  brought  on  in  this 
way.  It  may  be  that  when  the  issues  are  tried  it  may  turn  out, 
as  in  Jordan  v.  Moore  (1),  that  after  all  there  have  been  previous 
inventions  so  similar  to  those  of  the  Plaintiffs  that  the  patent  is 
invalid ;  but  that  is  no  ground  for  my  holding  it  to  be  per  se  too 
large.  I  think,  therefore,  all  I  can  do  on  the  present  occasion  is 
now  to  direct  the  issues  which  are  asked. 

Solicitor  for  the  Plaintiffs :  Mr.  /.  S.  Johnson. 
Solicitors  for  the  Defendants:  Messrs.  Johnson  &  WeatheraUsj 
agents  for  Mr,  E.  Storer,  Manchester. 

(1)  Law  Rep.  1  C.  P.  624. 
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L.C.  WARRICK  V.  QUEEN'S  COLLEGE,  OXTORD. 

1871 

1^  RigliU  <if  Common — Freehold  Tenant  tuing  on  hehalf  of  others — InhabitanU — 

AprU  17, 18,  Origin  qf  Rights — Loss  qf  RighU'^Land  huUt  upon* 

20,  2J: 

,i/«y  3, -*;  rpjjg  freehold  tenants  of  a  manor  must  have  in  common  some  rights  over 

..J.'  the  waste  as  against  the  lord  ;  and  therefore  one  freehold  tenant  of  a  manor, 

claiming  hy  prescription  on  a  presumed  grant,  can  sue  on  behalf  of  himself 

and  all  the  other  freehold  tenants  of  the  manor  to  protect  their  rights  over 

the  waste  of  the  manor  as  against  the  lord. 

Where  ri^rhts  of  common  have  been  exercised  for  many  years,  the  Court 
will  try  to  find  a  legal  origin  for  those  rights. 

Where  rights  of  common  have  been  exercised  for  many  years  by  the  free- 
hold tenants  of  a  manor,  and  also  by  the  inhabitants,  the  Court  will  presume 
that  the  inhabitants  claimed  through  the  freehold  tenants. 

A  freehold  tenant  of  a  manor  does  not,  by  ceasing  to  pay  quit-rents,  and 
by  neglecting  to  claim  admittance,  lose  his  rights  as  against  the  lord. 

Quaere^  as  to  the  effect  of  building  on  the  land,  with  respect  to  rights  of 
I)asture,  rights  of  cutting  turf,  and  of  digging  gravel  on  the  waste. 

Decree  of  the  Master  of  the  Rolls  afBrmed. 

X  HE  bill  in  this  case  was  filed  by  John  Warrick^  J.  Gcldsmid^ 
W.  E.  Dawson,  and  J.  Jacobs,  on  behalf  of  themselves  and  all  the 
other  tenants  of  the  manor  of  Plumstead,  in  the  county  of  Kent,  as 
Plaintiffs,  against  the  Provost  and  Scholars  of  Queen's  College,  in 
the  University  of  Oxford,  and  the  Rev.  W.  Jackson,  as  Defendants, 
to  restrain  the  college  from  inclosing  certain  commons. 

The  college  were  the  owners  in  fee  of  the  manor  of  Plumstead, 
and  the  four  Plaintifis  claimed  to  be  freehold  tenants  of  the  manor. 
The  PlaintiflF  Warrick  was  held  by  the  Lord  Chancellor  to  have 
established  his  title  as  a  freehold  tenant  of  a  house  and  orchard 
which  were  part  of  the  manor ;  but  Warrick  had  never  paid  quit- 
rent  or  been  admitted  a  tenant  of  the  manor,  and  the  quit-rents 
over  the  whole  manor  had  fallen  into  abeyance,  nor  had  any 
tenants  been  admitted  for  more  than  half  a  century.  Thero 
appeared  to  be  other  freehold  tenants,  though  one  of  the  Plaintiffs 
liad  not  shewn  himself  to  be  a  tenant. 

Within  the  manor  are  three  commons — Plumstead  Common, 
containing  about  110 acres;  Bostal Heath,  55  acres;  and  Shoulder 
of  Mutton  Green,  about  4  acres. 
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The  bill  alleged  that  for  a  period  of  thirty  years  next  before 
the  acts  of  the  college  thereby  complained  of,  and  longer,  the  pre- 
decessors in  title  of  the  Plaintiffs,  and  the  Plaintifis  c^nd  the  other 
freehold  tenants  of  the  manor,  had  enjoyed  as  of  right  and  without 
interruption  the  following  common  rights,  as  to  pasture  for  com- 
monable cattle,  appendant,  and  as  to  all  other  rights  of  pasture 
and  other  common  rights,  appurtenant  to  their  several  tenements 
held  of  the  lords  of  the  manor :  1.  A  right  of  pasture  upon  the  three 
commons  for  all  sorts  of  cattle  levant  and  couchant,  as  well  com- 
monable as  others,  and  a  right  to  feed  geese,  ducks,  and  such  like 
birds  upon  Shoulder  of  Mutton  Qreen.  2.  A  right  of  estovers^  and 
hay-bote  and  wood-bote  and  turbary,  to  cut  so  much  turf,  furze, 
gorse,  fern,  and  underwood  upon  Plumstead  Common  and  Bostai 
Heath  as  might  be  required  for  fuel  -to  be  consumed  upon  their 
tenements,  and  for  purposes  of  fodder  and  litter  for  cattle  levant 
and  couchant  on  their  tenements,  and  for  other  purposes  of  agri- 
culture and  husbandry  necessary  for  the  beneficial  and  profitable 
enjoyment  and  use  of  their  tenements,  and  to  dig  so  much  loam, 
sand,  and  gravel  upon  the  said  commons  as  might  be  required  or 
necessary  for  the  beneficial  enjoyment  of  their  tenements.  3.  A 
right  to  use  the  whole  of  the  three  commons  for  walking,  driving, 
and  riding  on  horseback,  and  for  the  enjoyment  of  air  and  exercise, 
and  for  amusement  and  recreation,  and  particularly  as  to  Shoulder 
of  Mutton  Qreen,  a  right  to  use  the  same  for  all  rightful  village 
sports,  games,  and  pastimes,  and  other  rights,  privileges,  and 
customs. 

The  bill  also  contained  allegations  to  the  effect  that  in  or  about 
the  year  1866  the  college  inclosed  various  parts  of  Plumstead 
Common  and  BostaJ  Heath,  and  inclosed  nearly  the  whole  of 
Shoulder  of  Mutton  Qreen,  and  stopped  up  ancient  paths  over  the 
common,  and  threatened  to  inclose  still  more  of  the  waste,  to  erect 
houses  and  other  buildings  on  the  land  so  inclosed,  or  some  of 

them. 

In  August,  1866,  this  suit  was  instituted,  and  the  bill  prayed 
for  a  declaration  that  the  Plaintiffs  and  the  other  freehold  tenants 
of  the  lords  of  the  said  manor  were  entitled  to  the  various  common 
rights  already  mentioned;  and  for  an  injunction  to  restrain  the 
college,  their  servants,  agents,  and  workmen,  from  inclosing  or 
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soffering  to  remain  to  be  inclosed  any  part  of  the  three  commons, 
and  from  in  any  manner  disturbing  or  interfering  with  any  rights 
of  the  Plaintiffs  and  the  other  freehold  tenants  of  the  lords  of  the 
said  manor  on  and  over  the  three  commons ;  and  that  the  Plaintiffs 
and  the  other  freehold  tenants  might  be  quieted  in  the  possession 
and  enjoyment  of  their  rights. 

^  To  this  bill  the  Defendants,  [^by  their  answer,  and  at  the  Bar, 
raised  several  defences,  which  will  be  found  stated  in  the  argu- 
ments of  the  counsel  and  in  the  judgment  of  the  Lord  Chancellor. 

A  great  quantity  of  evidence  was  produced,  consisting  prin- 
cipally of  the  Court  rolls,  but  also  of  parol  evidence  as  to  the 
exercise  of  the  commonable  rights  claimed  by  the  Plaintiffs,  the 
effect  of  which  is  stated  by  the  Lord  Chancellor  in  his  judgment. 

The  suit  came  on  for  hearing  before  the  Master  of  the  Bolls, 
who  made  a  decree  in  favour  of  the  Plaintiffs,  except  as  to  Shoulder 
of  Mutton  Oreen,  as  reported  (1). 

The  Defendants  appealed* 

Mr.  Mdnidy^  Q.C.,  Mr.  Jessel,  Q.C.,  Mr.  LincUey,  and  Mr.  EUon, 
for  the  Defendants : — 

There  is  no  statement  in  the  bill  who  are  the  freehold  tenants, 
or  how  many  there  are,  or  what  are  their  rights ;  and  how  can  the 
Court  come  to  any  decision  on  such  a  bill  ?  How  does  it  appear 
that  these  Plaintiffs  are  tenants :  they  have  not  been  admitted, 
they  have  paid  no  quit-rents  and  no  reliefs.  It  is  possible  that 
the  lord  may  by  neglect  have  lost  his  rights;  but  how  does  it 
appear  that  these  persons  are  tenants  of  the  manor  ?  All  they 
shew  at  the  utmost  is,  that  they  hold  pieces  of  land  which  formerly 
formed  part  of  the  manor. 

Moreover,  these  are  freeholders,  and  do  not  claim  by  a  custom 
which  would  extend  over  the  whole  manor,  and  be  common  to  all, 
but  each  freeholder  claims  by  a  presumed  grant  which  may  have 
been  different  in  each  case.  There  are  several  commons,  and  is  it 
credible  that  all  freeholders  had  the  same  rights  over  all  the 
commons?  How  then  can  all  the  freeholders  be  joined  as  co- 
Plaintiffs  ?  The  rights  exercised  by  one  freeholder  prove  nothing  as 
to  the  rights  of  any  other  freeholder,  and  yet  the  decree  gives  all 

(1)  Law  Rep.  10  Eq.  105. 
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-the  same  rights,  and  allows  them  common  for  all  beasts,  whether 
<*ommonabIe  or  not :  Duke  of  Portland  y.  HiU  (1).  This  is  not  a 
bill  of  peace,  and  cannot  be  sustained :  Powell  y.  Earl  Powis  (2) ; 
Smith  y.  Earl  Broumbw  (3) ;  Mayor  of  York  v.  PUkingUm  (4) ; 
Earl  of  Dunraven  v.  UeweUyn  (5).  The  right  of  common  is 
•only  appendant  to  arable  land,  and  there  is  no  proof  that  any  of 
the  Plaintiffs  haye  any ;  the  nearest  to  it  is  an  orchard,  as  to  which 
the  right  is  doubtful.  Moreoyer,  nearly  all  the  land  held  by  the 
Plaintiffs  has  been  built  upon,  which  extinguishes  the  right  of 
common  of  pasture :  Cart  y.  Lambert  (6). 

Sir  Botmdea  Painter,  Q.C.,  Mr.  WiUuims,  Q.C.,  and  Mr.  W.  B. 
Fuller f  for  the  Plaintiffs : — 

The  Defendants  haye  misconceiyed  the  object  of  the  suit.    The 

9ord  claims  the  right  to  appropriate  the  whole  of  the  commons 

■and  to  depriye  the  tenants  of  all  their  rights,  whateyer  they  may 

•be,  and  the  tenants  must  be  able  to  protect  themselyes.    There  is 

no  allegation  or  eyidence  that  there  is  any  difference  in  the  rights 

^f  the  different  freeholders ;  it  is  a  mere  suggestion.   Eyen  if  there 

should  turn  out  to  be  other  tenants  with  different  rights,  we  still 

keep  ours.    The  writ  of  momtraverunt  shews  that  each  freeholder 

is  not  compelled  to  sue  alone ;  and  the  only  difference  between  a 

freeholder  and  a  copyholder  is,  that  a  copyholder  cannot  prescribe : 

Foidon  v.  Crachroode  (7);   Hoskins  y.  Bdbins  (8);   Perryman's 

Case  (9) ;  Oriesky's  Case  (10) ;  Ndsoris  Lex  Maneriorum  (11).   As 

to  common  appendant,  that  is  so  uniyersal  that  all  the  tenants  will 

be  presumed  to  enjoy  it  Powell  y.  Earl  Powis  may  be  explained  by 

supposing  that  the  rights  of  the  commoners  could  not  be  proyed : 

PoUer  y.  North  (12).    The  presumption  will  be  that  the  same 

«rights  preyail :  Oatetcard's  Case  (13) ;  Constable  y.  Nicholson  (14). 

As  to  the  inhabitants  who  appear  to  haye  exercised  rights,  the 

K)rigin  of  such  rights  is,  that  they  inhabit  houses  built  on  the  lands 
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(4)  1  Atk.  282. 

(5)  15  Q.  B.  791. 

<6)  Law  Bep.  1  Ex.  168. 
(7)  4  Bep.  31,  b. 


(8)  2  Wms.  Saand.  (Ed.  1871)  726. 

(9)  5  Bep.  83,  b. 

(10)  8  Bep.  38,  a. 
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held  by  the  tenants :  Vin.  Abr.  (1 ).  Corlefs  Case  (2),  Attorney- 
General  v.  Parker  (3),  and  Bex  v.  Davis  (4),  are  also  authorities  as  to 
the  commonable  rights  of  inhabitants.  It  is  clear  on  the  evidence 
that  there  was  an  enjoyment  from  very  ancient  times  of  rights  of 
common,  either  appendant  or  appurtenant ;  and  the  presumption 
must  be  that  these  rights  were  granted  with  the  tenements,  and 
may  have  been  appurtenant  to  ancient  houses.  If  a  right  of 
common  has  once  existed,  the  present  state  of  the  land  is  imma- 
terial :  Carr  v.  Lambert  (5).  The  freehold  tenants  have  not  lost 
their  rights  by  non-payment  of  quit-rents  or  non-performance  of 
service,  though  the  lord  may  have  acquired  a  right  to  seize: 
Chichester  v.  Hall  (6).  If  courts  were  not  held  so  that  the  tenants 
could  not  be  admitted,  that  was  the  fault  of  the  lord. 

Mr.  Manistjfj  in  reply : — 

Instead  of  this  being  a  bill  of  peace,  and  so  ending  the  matter^ 
the  decree  will  involve  an  inquiry  into  the  case  of  every  freeholder,, 
and  will  do  no  good  whatever.  We  must  admit  that  there  may  be 
freeholders  who  have  some  rights  in  common,  but  not  all  rights 
in  common ;  and  there  are  clearly  other  persons  who  have  rights, 
and  who  ought  to  be  parties.  The  Defendants  do  not  intend  to 
inclose  all  the  waste,  though  they  may  have  a  right  to  do  so. 
Even  admitting  that  every  freeholder  has  a  right  to  common  of 
pasture,  the  decree  goes  too  far,  and  gives  all  the  freehold  tenants- 
common  of  turbary,  and  a  right  to  dig  gravel  and  other  rights. 
FoUel  V.  Troahe  (7)  merely  decides  that  common  law  rights  may" 
be  controlled  by  custom ;  but  there  can  be  no  custom  in  freeholds,, 
and  the  Plaintiffs  must  prove  their  rights,  which  they  have  not 
done ;  and,  moreover,  each  tenant  must  shew  that  he  has  exercised 
his  rights,  in  which  the  Plaintiffs  have  altogether  failed. 


Aug.  2.    Lord  Hatherley,  L.C.  : — 

I  have  been  compelled  to  delay  giving  my  judgment  in  this  case 
for  what  may  appear  a  somewhat  unreasonable  time,  because,. 

(1)  Vol.  iv.  p.  588.  (4)  6  A.  &  E.  374. 

(2)  7  Rep.  5,  a.  (5)  Law  Rep.  1  Ex.  168. 

(3)  3  Atk.  576.  (6)  17  L.  T.  (0.  S.)  121. 

(7)  2  Rayrn.  1186. 
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although  there  are  some  broad  facts  which  oaght  to  sufiBce  for  the 
determination  of  the  case,  still  it  was  necessary  to  go  over,  as  I 
have  done  very  carefully,  most  of  the  documentary  evidence  which 
is  contained  in  the  Court  rolls  of  the  manor  in  question,  and  a 
great  quantity  of  evidence  with  reference  to  the  title  of  the  several 
Plaintiffs,  and  to  the  exercise  by  them  of  acts  in  pursuance  of  their 
rights  as  claimed  by  the  bill. 

This  suit  is  to  establish  the  title  of  the  Plaintiffs,  as  holding 
freeholds  of  the  manor  of  Plumstead,  to  exercise  for  their  own  bene- 
fit various  rights  upon  the  waste  soil  of  the  manor,  such  as  a  right 
of  common  for  their  commonable  beasts,  and  for  their  other  than 
commonable  beasts ;  a  right  also  of  estovers  with  respect  to  gorse 
and  fern  and  underwood,  and  a  right  of  cutting  turf,  which  is 
alleged  in  two  ways — as  a  common  law  right  of  turbary,  and  a 
special  right  with  regard  to  cutting  the  turf  from  the  soil  of  the 
waste.  The  question  is,  whether  these  rights  are  vested  in  the 
Plaintiffs  in  such  a  manner  as  that  they  can  sustain  a  suit  against 
the  present  lords  of  the  manor,  Queen's  College,  who  have  since  the 
year  1860  controverted  and  denied  the  existence  of  any  such 
rights,  by  issuing  notices  threatening  with  legal  proceedings  all 
persons  attempting  to  exercise  any  of  those  rights,  and  who  claim 
an  absolute  right  to  deal  with  the  waste  of  the  manor  as  they 
please. 

That  is  a  very  broad  controversy,  and  it  certainly  would  be  very 
fatal  in  the  interests  of  justice  if,  in  the  face  of  the  evidence  that  I 
have  here  before  me,  such  a  claim  on  the  part  of  the  lords  of  the 
manor  could  be  sustained.  I  have  before  me  the  Court  rolls  of 
this  manor  extending  over  two  hundred  years,  from  which  there 
appears  most  abundant  evidence  of  some  persons  (I  do  not  at 
present  say  whom)  not  only  having  without  interruption  exercised 
all  these  rights  which  I  have  mentioned,  but  having  sometimes  at 
Courts  Leet,  tmd  sometimes  at  Courts  Baron,  more  often  at  Courts 
Leet  with  view  of  frank  pledge,  laid  down  rules  and  regulations 
under  which  these  rights  might  be  exercised  by  those  who  had  a 
right  to  exercise  them,  whoever  they  might  be.  For  more  than 
two  hundred  years,  whenever  Courts  were  held,  we  find  these 
things  always  done,  without  any  resistance  on  the  part  of  the  lord 
or  any  question  on  the  part  of  the  steward. 
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To  contend  that  no  such  rightB  had  existed  would,  of  course,  be 
hopeless  on  the  part  of  the  lords,  and  therefore  their  case  has  been 
that  all  these  rights  may  have  existed,  bat  that  the  lords,  as  tiie 
undisputed  owners  of  the  soil,  can,  before  the  Plaintiffs  establish 
their  rights,  put  them  to  the  proof  whether  the  right  is  Tested  in 
A.,  B^  C,  or  D.,  although  it  may  be  that  A.,  B^  C7.,  and  D.  hare 
for  more  than  two  hundred  years  been  exercising  these  rights: 

Now,  as  I  have  said,  this  is  a  large  and  broad  view  of  the  case, 
which  strikes  one  at  first  sight,  and  it  cannot  be  disputed  that  the 
Court  is  entitled,  nay,  bound  by  authority — not  merely  from  an  in- 
clination towards  any  abstract  rule  of  justice — ^when  it  finds  rights 
which  have  been  exercised  in  the  manner  I  have  described,  to  find 
the  origin  of  them  in  some  way  if  it  can«  If  that  cannot  be  done, 
the  right  cannot  be  established,  however  long  it  may  have  been 
used. 

That  being  so,  the  principal  controversy  has  in  reality  been, 
whether  there  has  been  a  dear  and  definite  exercise  of  these  rights 
on  the  part  of  the  freeholders  of  the  manor,  who  are  represented 
by  the  Plaintiffs.  It  so  happens  that  the  manor  has  no  copy- 
holders ;  if  they  ever  existed,  they  have  disappeared. 

With  regard  to  the  condition  of  freeholders  of  customary  manors, 
there  can  be  no  doubt  that  they  are  in  a  different  position  from 
that  of  copyholders.  Copyholders  can  allege  a  custom  in  the 
manor,  the  whole  of  the  manor  being  subject  to  the  custom ;  and 
they  deal  with  their  lord  as  if  he  had  at  some  former  time  made 
a  grant  to  them  of  certain  rights.  Those  rights  may  sometimes  be 
of  a  very  strong  and  high  nature,  as  was  exemplified  in  the  case  of 
Marquis  of  Sdliimry  v.  Oladdone  (1),  where  Lord  Oranworth,  in 
addressing  the  House, 'said,  that  when  a  custom  was  said  to  be  void 
because  it  was  unreasonable,  nothing  more  was  meant  than  that 
the  unreasonable  character  of  the  alleged  custom  proved  that  the 
usage,  even  though  it  might  have  existed  immemorially,  must 
have  resulted  from  accident  or  indulgence,  and  not  from  any  right 
conferred  in  ancient  times. 

Now,  as  regards  the  freeholders :  one  right  which  the  common 
law  seems  to  give  to  all  tenants  of  arable  land  whatsoever  in  free- 
hold, is  a  right  of  common  on  the  lords'  waste  for  all  beasts  em- 

(1)  9  H.  L.  C.  692 ;  8  Jur.  (N.  S.)  625. 
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ployed  in  agriculture,  and  this  was  not  disputed  by  Mr.  Manisty 
on  the  part  of  the  Defendants.  As  far  as  regards  that  right,  there- 
fore, all  the  freeholders  would  be  in  an  exactly  similar  condition, 
and  the  Plaintiffs  would  be  free  from  some  of  the  objections  as  to 
the  frame  of  the  suit,  and  firom  the  objection  as  to  hearsay 
evidence. 

Then,  when  we  look  at  the  Court  rolls,  we  find  a  number  of 
other  rights  exercised  by  somebody ;  and  the  course  of  proceeding 
seems  to  have  been  this :  The  freeholders  certainly  were  held  to 
hare  a  special  interest  in  the  waste,  independently  of  the  common 
law  right  of  common  appendant,  because  although,  no  doubt 
from  carelessness,  the  rolls  of  the  manor  were  not  always  kept  in 
the  best  possible  form,  yet  we  do  find,  as  a  general  rule,  that  when  a 
part  of  the  waste  was  to  be  granted,  the  assent  of  the  freeholders  was 
given,  and  especially  where  there  was  a  grant  of  part  of  the  waste  for 
building  a  cottage,  the  assent  of  the  freeholders  to  the  building  of 
that  cottage  was  given.  It  is  quite  true  that  sometimes  we  find  the 
parishioners  assenting,  and  other  parties  also ;  but  that  can,  as  I 
shall  shew,  be  explained.  We  also  find,  from  the  very  earliest 
time,  entries  with  reference  to  the  cutting  of  turf  to  be  used 
for  fuel : — [His  Lordship  then  mentioned  such  an  entry  in  1688.] 

Looking  to  the  doctrine  which  I  have  found  laid  down  in  all  the 
cases,  and  which  no  one  will  dispute — ^that  we  are  compelled  to 
find  a  legal  origin  for  a  custom  of  this  kind  if  we  can — we  must  now 
consider  what  legal  origin  can  be  attributed  to  this  undoubted 
right  exercised  by  these  parties,  and  continued  to  be  exercised 
for  so  long  a  period  as  from  the  year  1689,  of  making  regula- 
tions and  bye-laws  with  reference  to  gorse,  fern,  and  other  matters 
which  the  authorities  cited  seem  to  shew  can  properly  be  made 
by  a  Ck)urt  Leet  respecting  usages  upon  the  common. 

This  brings  me  to  what  has  really  been  the  difficulty  in  the 
case,  which  I  have  anxiously  considered,  to  see  whether  it  could 
or  could  not  be  overcome,  it  being  the  duty  of  the  Court  to  seek 
a  way  of  overcoming  it,  by  finding,  if  possible,  the  legal  origin 
of  the  right.  I  rather  think  that  the  difficulty  arises  from  our 
somewhat  artificial  system  of  law.  I  am  not,  of  course,  ventur- 
ing to  overrule  or  shake  any  of  the  established  authorities ;  but 
the  real  difficulty  is  this:    In  ancient  records  traces  are  to  be 
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found  of  customs  (preTalent  anterior,  I  think,  to  our  feudal  his- 
tory, and  belonging  to  a  period  of  greater  freedom),  such  as 
haTing  lammas-iields,  that  is,  fields  which  are  used  daring  a  cer- 
tain portion  of  the  year  by  all  the  tenants  of  the  manor,  and 
during  a  certain  other  time  are  lying  waste :  also  of  a  custom 
as  between  the  whole  body  of  those  who  settled  upon  a  place 
and  their  lord,  to  have  an  equal  allotment  to  them  of  land 
which  they  might  hold  in  severalty  for  a  certain  period  of  the 
year,  and  have  rights  exerciseable  in  common  upon  it  during  the 
rest  of  the  year.  So  also  that  the  inhabitants,  that  is  to  say, 
those  who  were  free  persons  occupying  houses,  whether  coupled 
with  land  or  not  (if  they  were  not  coupled  with  land,  they  would 
not  carry  common  appendant),  do  seem  as  a  matter  of  fact — and  I 
am  now  speaking  only  of  hct  and  not  of  law — to  have  acquired 
rights  by  which  they  could  avail  themselves  of  the  woods  for 
the  purpose  of  feeding  swine,  tmd  of  the  commons  not  under 
cultivation  for  their  cattle ;  these  rights  sometimes  extending  to 
the  cutting  of  turf,  the  digging  for  gravel,  and  the  like. 

But  the  law  has  said  that  there  are  two  courses  of  dealing 
with  such  rights;  a  right  by  custom  may  be  claimed,  which  is 
the  case  of  a  copyholder,  or  a  right  by  prescription  may  be 
claimed,  which  is  the  case  of  the  freeholder.  The  freeholder 
stands  upon  the  presumed  grant  of  his  freehold,  and  he  prescribes 
for  himself,  and  all  those  in  whose  interests  he  stands,  to  have 
the  use  of  certain  thinge^,  which  for  a  time  beyond  legal  memory 
have  been  attached  to  the  land  which  he  has  as  freeholder.  And 
it  has  been  held  (and  here  arises  the  principal  difficulty  in  this 
case)  that  inhabitants  are  not  in  a  condition  to  prescribe,  because 
there  never  could  have  been  a  grant  to  them,  inasmuch  as  they 
are  not  a  corporation.  The  Plaintiffs  were,  therefore,  rightly  ad- 
vised in  this  case  in  framing  their  suit  as  a  suit  by  prescription  in 
right  of  the  freeholders,  and  not  of  the  inhabitants. 

Now  let  us  see,  whatever  may,  to  a  certain  extent,  seem,  upon 
the  rolls  of  this  manor,  to  have  been  the  course  of  dealing,  whether 
there  is  not  really  a  proper  legal  origin  to  be  attributed  to  such 
right.  I  think  I  can  see  my  way  to  saying  that  here  the  free- 
holders take  by  grant,  which  of  itself  carries  the  common  appen- 
dant, and  we  find  these  freeholders,  having  the  right  to  exercise 
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these  Tarious  privileges  upon  the  waste  soil  of  the  manor,  though 
we  find  afterwards  a  number  of  persons  as  inhabitants  also  exer- 
cising their  rights.  In  this  state  of  things,  I  think  that  the 
correct  view  is,  that  the  right  being  vested  in  the  freeholders 
as  such,  of  course  is  exerciseable  not  by  themselves  only,  for  it  is 
exerciseable  by  the  tenants  under  them ;  and  therefore  this  body 
of  inhabitants  who  are  constantly  brought  in  must  have  originally 
taken  by  some  title  or  other  derived  from  the  original  owner  of  the 
soil.  The  soil  was  granted  out  to  the  freeholders,  who  may  from 
time  to  time  have  disposed  of  interests  of  greater  or  less  duration, 
to  the  different  persons  who  claimed  through  them  as  their  tenants, 
and  who  exercised  those  privileges  which  the  freeholders  may  be 
taken  in  the  first  instance  to  have  acquired  from  the  lord. 

Having  given  this  general  view  of  the  possible  origin  of  the 
rights  in  the  manor,  which  are  to  be  found  traced  in  such  strong 
characters  as  having  been  exercised  by  large  bodies  of  people,  I 
will  now  proceed  to  the  difiiculty  which  was  raised  at  the  outset 
of  the  case  as  to  the  frame  of  the  suit,  and  the  possibility  of  main- 
taining any  such  suit  as  this,  in  respect  of  the  common  right 
vested  in  the  freehold  tenants  of  the  manor. 

The  argument  which  was  pressed  upon  me  very  much  by  Mr. 
Manisty,  fortified  by  the  case  of  EarlDunraven  v.  Llewellyn  (1),  was 
that  a  number  of  freeholders  could  not  join  together  as  Plaintiffs 
and  assert  a  common  right,  for  they  had  no  such  right  at  all.  The 
persons  who  claim  by  a  custom  prevailing  over  the  whole  district 
all  come  under  one  uniform  custom,  but  persons  claiming  by 
prescription  necessarily  claim  by  grant ;  and  how  can  we  tell  what 
would  appear  in  each  grant  ?  Each  grant  may  have  a  separate 
right  connected  with  it ;  nor  could  hearsay  evidence  be  admitted, 
on  the  very  ground  that  this  was  not  a  common  right,  but  a  case 
of  each  single  person  claiming  by  prescription.  I  think  there  is 
very  considerable  fallacy  in  those  arguments.  In  the  first  place, 
as  regards  authority,  we  know  there  was  a  very  well-considered 
case  of  Powell  v.  Earl  Powis  (2),  which  was  before  the  Chief  Baron 
Alexander^  wno  knew  as  much  of  the  pleadings  of  the  Court,  I 
think,  as  any  man  who  ever  presided  in  a  Court  of  -Equity ;  in 
which  case  I  take  it  that  the  Judge,  if  he  found  that  the  law  was 
(1)  io  Q.  B.  791.  (2)  1  y.  &  J.  109. 
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adverse  to  the  rights  being  put  together  as  a  common  right  in 
respect  of  which  a  snit  might  be  maintained  in  this  Conrt,  would 
have  allowed  the  demurrer.  But  that  was  not  done,  and  for  very- 
good  reasons.  What  is  there  to  prevent  these  persons  who  claim 
by  prescriptioii  from  having  had  a  grant  common  to  all,  with 
perhaps  different  privileges  contained  in  their  respective  grants  ? 
It  is  curious  enough  that  in  a  valuable  note  on  the  case  of  Earl  of 
Dunraven  v.  LleweUjfn,  made  by  Mr.  J.  WHliams  (1),  a  grant  in  Wales 
is  mentioned,  by  which  a  person  granted  land  to  certain  tenants, 
with  all  the  uses,  privileges,  and  advantages  which  had  been  granted 
to  other  tenants.  This  is  an  instance  of  what  may  be  possible  and 
legal :  and  taking  Lord  CranwortVs  view  in  Marquis  of  Salisbury 
V.  Gladstone  (2),  that  when  you  find  a  right  of  such  long-continued 
duration  you  are  bound,  if  possible,  to  ascribe  to  it  a  legal  origin, 
can  it  be  said  that  it  would  be  unreasonable  to  hold  that  this  right 
had  originated  in  the  grant  to  every  freehold  tenant  of  all  the  rights 
and  privileges  which  every  other  freehold  tenant  had  ?  That  would 
account  at  once  for  what  is  found  in  this  case.  There  are  a  number 
of  persons  exercising  common  rights  in  the  face  of  the  lord  or 
before  his  steward ;  and  in  such  a  case  I  apprehend  that  I  am 
bound  to  find  that  such  common  rights  existed.  It  may  be,  of 
course,  that  the  tenants  had  separate  grants,  and  that  a  particular 
house  was  free  from  some  claim  or  demand  on  the  part  of  the  lord 
from  which  others  were  not  free ;  for  instance,  from  quit-rent,  or 
something  of  that  kind.  But  that  would  not  at  all  prevent  their 
having  certain  large  privileges  in  common  with  others.  I  take  it 
that  the  view  of  this  Court  is,  that  all  persons  having  a  common 
right,  which  is  invaded  by  a  common  enemy,  although  they  may 
have  different  rights  inter  se^  are  entitled  to  join  in  attacking  that 
common  enemy  in  respect  of  that  common  right.  I  may  take  an 
instance  from  modem  times.  There  may  be  classes  of  shareholders 
in  a  railway  company  who  have  different  rights  inter  se,  but  they  may 
all  have  a  common  enemy  in  the  shape  of  a  fraudulent  director, 
and  they  may  all  join,  of  course,  in  one  common  suit  against  that 
director,  although  after  the  common  right  is  established  they  may 
have  a  considerable  litigation  among  themselves  as  to  who  are  the 
persons  entitled  to  the  gains  obtained  through  that  suit. 

(1)  Wms.  K.  Pr.  9th  Ed.  480.  (2)  9  H.  L.  C.  092. 
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[His  Lordship  then  stated  what  was  clearly  and  distinctly  proved 
by  the  Court  rolls.    Bules  were  constantly  made  with  reference 
to  the  different  privileges,  and  these  mles  in  themselves  proved  the 
existence  of  the  privileges.    From  an  early  date  certain  privileges 
were  assigned  to  certain  persons — inhabitants — ^far  more  constantly 
inhabitants  than  others.    There  was  clearly  proved  by  the  books, 
as  far  as  they  went,  the  ancient  right  and  nse  of  common  for  com- 
monable cattle,  and  also  for  cattle  not  commonable,  such  as  pigs. 
There  were  also  proofs  of  a  right  to  take  estovers  in  the  shape  of 
furze^  about  which  there  were  a  great  many  regulations,  and  also 
of  a  right  to  cut  turf  for  burning.    These  rights  were  asserted  over 
and  over  again,  and  rules  were  laid  down  for  their  exercise,  the 
common  course  being  to  hold  the  Court  Leet  and  the  Court  Baron 
on  the  same  day.    In  almost  every  case  the  customary  freeholder 
was  present,  attending  as  one  of  the  homage  of  the  Court  Baron 
on  the  same  day  on  which  the  Court  Leet  was  held,  and  a  dif- 
ference was  made  between  inhabitants  and  freeholders  in  the 
amount  of  fines  for  non-attendance.    There  were  also  resolutions 
which  regulated  the  rights  of  the  persons  who  claimed  to  exercise 
rights,  inflicting  fines  upon  certain  persons  exercising  the  rights. 
Either  the  whole  fine  went  to  the  lord,  or  half  of  the  fine  went  to 
the  lord  and  half  to  the  poor  of  the  parish.    That  shewed,  no 
doubt,  that  some  customs  grew  up  which  it  might  be  very  difficult 
to  establish  as  matter  of  right  upon  the  part  of  those  persons  who 
might  be  disposed  to  assert  them;    but  this  did  not  shew  any 
right  in  the  lord  to  prohibit  acts  done  de  jure.    It  only  shewed 
that  where  unlawful  acts  were  done  contrary  to  the  rules  of  the 
manor,  certain  fines  were  inflicted  ;  and  it  might  well  be  that  the 
lord  would  acquiesce  in  an  arrangement  of  that  kind  without 
asserting  anything  against  the  general  privilege ;  but  there  was 
nothing  to  contradict  the  rights  of  the  freeholders.    It  was  impos- 
sible to  deny,  upon  the  evidence,  that  persons  had  been  let  in  who 
were  not  strnpliciier  freeholders ;  but  still  they  were  persons  who 
might  have  derived  title  through  the  freeholders  as  their  tenants. 
At  all  events,  the  rights  were  in  no  sense  contradictory,  except  that 
there  was  a  greater  number  of  persons  let  in  to  partake  of  that 
which,  if  the  freeholders  alone  were  to  enjoy  it,  would  give  them  a 
larger  right  than  they  had  when  it  was  participated  in  by  others.] 
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As  to  the  statute  3  &  4  Will.  4,  c.  71,  and  the  question  whether 
there  has  been  any  interruption  which  might  prevent  the  right 
being  asserted,  I  do  not  think  it  necessary  to  inquire  into  that 
part  of  the  case,  because  the  prescription  may  be  proved.  The 
statute  only  applies  to  cases  where  you  want  to  stand  upon  thirty 
years'  user ;  but  here,  where  the  title  is  one  of  200  or  300  years, 
that  statute  is  not  needed,  and  the  title  can  be  rested  upon  the 
original  right  before  the  passing  of  the  statute. 

There  should,  however,  be  some  title  besides  that  upon  the 
documents ;  but  there  is  really  abundant  evidence  of  that  nature. 
It  was  disputed  whether,  in  fact,  it  could  be  shewn  that  the  right 
here  claimed  to  be  exercised  had  been  exercised  in  respect  of  any 
particular  property  which  is  now  vested  in  any  one  of  the  Plaintiffs ; 
and  on  this  point  there  was  much  evidence  given.  However,  it  was 
(*lear,  and  came  at  last  to  be  admitted  that,  assuming  that  the 
right  of  the  freeholder  was  not  forfeited  by  his  non-admission  and 
his  non-performance  of  sait  and  service,  Mr.  Warrick  had  made  out 
a  right. 

Mr.  Warrick  has  made  out  his  claim  in  respect  of  a  house  with 
some  land,  and  therefore  there  is  one  freeholder  who  has  some  right 
in  that  respect  And  if  I  iSnd  but  one  freeholder  in  that  condition 
amongst  the  Plaintiffs,  I  have  a  person  who  has  a  right  to  sue  on 
behalf  of  himself  and  all  others ;  but  there  must  be  a  trifling 
alteration  in  the  decree  of  the  Master  of  the  Rolls  in  that  respect, 
which  must  speak  of  ^'  the  Plaintiff  Warrick  and  all  others  who 
are  freeholders." 

Then  the  question  is,  first,  whether  Mr.  Warrick  has  exercised 
liis  rights  ?  I  think  it  is  abundantly  proved  that  the  right  has 
been  exercised  with  reference  to  commonable  beasts.  I  am  bound 
to  take  it  that  it  has  been  exercised  in  right  of  that  freehold  which 
he  has,  if  I  find  him  exercising  it  at  all,  unless  it  can  be  clearly 
shewn  that  he  has  exercised  it  in  respect  of  some  other  freehold 
or  some  other  property.  You  are  bound  to  assume  that  he  has 
exercised  the  right  in  respect  of  that  title  which  you  find  upon 
the  records  in  the  Court  rolls.  I  am  not  sure  whether  every  one 
of  the  rights  was  exercised  by  Mr.  Warrick.  I  have  not  gone 
fully  into  that  question,  because  I  apprehend  that  in  this  par- 
ticular case,  when  we   find  from  the  Ck)urt  rolls  that  we  are 
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justified  in  arrivingat  thd  conclusion,  that  in  the  prescriptive 
grant  to  the  original  freeholder  there  were  included  these  rights 
which  I  find  in  the  books  and  by  the  evidence  of  the  Goui^t  irolls 
to  have  been  exercised  from  all  time,  then  I  think  we  arrive  at  a 
position  in  which  there  is  a  public  right  of  so  large  a  description, 
that  the  evidence  of  all  other  persons  holding  exactly  in  the  same 
position  becomes  admissible.  As  I  read  the  case  of  Earl  Dun- 
raven  V.  Llewellyn  (1),  it  went  upon  the  particular  circumstances  of 
the  case,  in  which  the  prescriptive  right  which  was  alleged  by  the 
different  persons  might  be  wholly  irrespective  of  any  common 
right  or  common  grant  amongst  them  all.  But  here  it  is  clear  to 
me,  upon  the  evidence,  that  the  freehold  tenants  always,  had  all 
these  rights,  which  I  must  presume  to  have  been  granted  to  them 
at  the  same  time  and  generally  to  all  in  their  position.  If  so, 
there  is  abundant  evidence  that  the  different  rights  which  have 
been  alleged  have  been  exercised. 

The  bill  raises  a  question  as  to  three  places — Plumstead  Common, 
BoBktl  Heathy  and  a  third  place,  called  Shoulder  of  Mutton  Oreen. 
SJumlder  of  Mutton  Gh^een  is  a  small  place  as  to  which  the  right  of 
the  people  to  amuse  themselves  arose,  and  the  Master  of  the  Bolls 
has  disposed  of  that  altogether,  and,  as  it  seems  to  me,  quite 
rightly,  has  put  that  out  of  the  case,  considering  that  no  case  was 
made  about  anything  done  on  Shoulder  of  Mutton  Green  with 
respect  to  which  a  decree  could  be  asked.  His  decree  is  confined, 
to  Boetal  Heath  and  Plumstead  Common, 

Having  got  so  far  as  this — that  I  think  there  is  a  person  on 
the  record  who  has  a  right  and  is  entitled  to  maintain  it — there 
are  several  other  defences  which  I  am  obliged  to  notice.  The  first 
is  that  which  I  have  jost  alluded  to,  namely,  that  the  quit-rents 
have  not  been  paid,  and  suit  and  service  have  not  been  rendered. 
But  I  apprehend  that  that  is  not  forfeiture.  A  freehold  is  not 
like  a  copyhold  which  the  lord  seizes  for  forfeiture.  In  Chichester 
V.  Hall  (2)  it  was  decided  that  rights  vested  by  way  of  prescription 
in  freehold  tenants  would  not  be  lost  by  the  circumstance  of  their. 
not  being  admitted,  or  not  having  rendered  suit  and  service. 
There  is  no  authority,  certainly  none  was  cited,  for  shewing  that  a 
ft^holder  having  a  prescriptive  right  to  these  privileges  upon  the 

(1)  J6  Q.  B.  79L  (2)  17  L.  T.  (0.  S.)  12. 
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waste  lost  them  <Mr  was  deprived  of  tbem  by  not  paying  qnit- 
lents  or  not  performing  suit  and  service,  or  that  the  l<»d  was 
entitled  to  assert  his  lighta  by  forfeiture.  The .  lord  has  other 
remedies.  Persons  appear  by  the  Court  rolls  to  have  been  fined 
for  not  coming  in  at  the  proper  time  to  take  up  their  fieehblds, 
and  to  render  their  suit  and  service.  The  lord  may  be  entitled 
to  pursue  that  right,  but  I  do  not  think  there  is  anythii^  in  the 
non-performance  of  those  duties  which  deprives  Mr.  Warrick  of 
his  right  to  insist  upon  the  privileges  which  I  hold  that  he,  as  tenant 
of  the  freehold,  is  entitled  to. 

Then  other  difficulties  were  raised  with  regard  to  some  of  the 
Plaintiffs.  The  title  of  one  Mr.  Jneobs  has  not  been  shewn.  As  to 
the  other  two,  they  are  in  a  doubtful  position ;  but  I  think  the  case 
oan  stand  on  Mr*  Warrick's  title,  which  will  entitle  these  Plainti& 
to  relief. 

There  is  another  point,  which  is  as  to  the  right  of  turbary,  and 
it  applies  in  some  respects  also  to  other  rights.  It  was  said  that 
this  right  might  extend  to  any  new  house  that  might  be  built,  and 
I  think  it  is  impossible  to  say  that  there  is  not  a  right  established 
of  cutting  turf  for  the  use  of  dwelling-houses,  independently  of  the 
right  of  turbary,  which  can  only  exist  per  se.  An  ancient  right  of 
turbary  can  only  exist  as  being  a  right  in  respect  of  an  ancient 
dwelling-house  or  building,  or,  at  the  most,  for  the  house  which 
supplies  the  place  of  that  liouse. 

The  building  of  houses  was  also  relied  upon  as  destroying* 
common  appendant.  I  do  not  think  that  is  very  material  here, 
considering  the  other  clear  commonable  rights  which  appear  to  me 
to  have  been  proved.  As  regards  the  mere  common  law  right  of 
common  appendant,  the  law  I  apprehend  to  be  this :  that  if  you 
ean  shew — which  you  very  rarely  can  do  at  this  date — ^that  there 
was  no  arable  land  at  all  granted  when  the  house  was  granted, 
then  the  right  of  common  appendant  does  not  arise.  If  you  build 
upon  your  arable  land  so  as  to  cover  it  all  up,  then  the  question 
arises  whether  you  have  not  entirely  forfeited  the  right  of  common 
appendant,  because  you  have  destroyed  that,  in  respect  of  which 
it  was  granted,  namely,  the  arable  land,  for  which  alone  the 
law  assumes  the  grant.  It  has  been  held  in  several  cases  that 
turning  arable  land  into  pasture  would  not  destroy  the  right. 
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'because  it  was  said  that  you  might  torn  it  back  again ;  and  so  it 
^as  said  with  reference  to  a  mere  temporary  building.  If  a 
person  was  minded  to  build,  for  a  temporary  purpose,  wholly  over 
that  which  was  once  arable,  then  that  would  not  affect  the  right. 
But  Carr  r.  Lambert  (1)  decides  that  if  it  is  plain  and  clear  from 
the  act  done  that  you  mean  to  abandon  the  right,  then  the  right 
is  at  an  end. 

But  I  hold  these  rights  to  be  freehold  rights  granted  by  tjie 
lord — not  simply  common  law  rights  as  to  common  appendant, 
because,  of  course,  that  would  not  apply  to  gorse,  furze,  turbary, 
and  various  other  things;  and  the  question  how  far  the  rights 
are  affected  by  the  additional  buildings,  I  think,  does  not  arise — 
although  I  have  had  more  doubt  as  regards  the  turf  than  upon  any 
other  point-^because  such  rights  might  be  unreasonably  increased 
by  the  building  of  a  whole  town.  I  am  told  that  streets  have  been 
built  on  some  parts  of  this  very  place.  I  have  satisfied  myself  that 
these  bye-laws,  which  seem  to  have  been  recognised  authority,  which 
were  made  from  time  to  time  for  the  exercise  of  all  these  rights,  and 
which  were  made  in  respect  of  all  these  commonable  rights,  would 
enable  persons  to  deal  as  they  thought  fit,  if  they  did  think  fit, 
with  the  accruing  difficulties.  Ko  such  rules  or  bye-laws  have 
been  made  with  reference  to  the  building  upon  land,  and  I  do 
not  think,  therefore,  that  I  ought  to  say  that  any  portion  of  these 
rights,  which  are  proved  by  the  evidence  before  me  to  have  been 
granted,  have  been  destroyed  by  the  circumstance  of  the  buildings 
having  been  erected. 

I  think  I  have  now  gone  through  the  whole  of  the  objections 
which  were  raised  to  the  substance  of  the  decree.  There  are  other 
objections  raised  to  its  form ;  and  the  decree  might  be  usefully 
amended,  without  in  any  way  affecting  the  really  material  issues 
raised  in  the  cause. 

I  propose,  as  I  said  before,  to  alter  the  declaration,  and  to  declare 

that  ''  the  Plaintiff  John  Warrick  and  the  other  freehold  tenants 

of  the  manor  of  Plumstead,  in  the  county  of  Kent,  are  entitled  as 

follows."    Then  I  propose  to  alter  the  decree,  though  it  is  more  by 

way  of  verbal  criticism  than  anything  else : — [His  Lordship  then 

specified  the  alterations.] 

(1)  Law  Kep.  1  Ex.  168. 

3Jf2  1 


L.O. 

1871 


Warrick 
Queen's 

OOLLEGE, 
OXFOllD. 
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1871 
Warbick 

V, 

Qdeen's 

COLLKGE, 

Oxford. 


It  appears  to  me  that  the  Appellants  must  pay  the  costs  of  the 
appeal,  because  the  alterations  which  I  hare  made  are  such  as 
would  haye  been  made  by  the  Master  of  the  Bolls  if  he  had  been 
asked  at  the  time  to  make  them.  Many  of  them  are  simple  verbal 
alterations ;  but,  at  all  eyents,  they  are  not  such  as,  I  think,  would 
cause  any  additional  expense.  The  litigation  has  been  occasioned 
by  a  high-handed  assertion  of  right  on  the  part  of  the  college,  who 
really  seem  to  have  said  in  effect  to  those  who  have  been  exercising 
their  rights  for  200  years :  ^'  You  will  be  in  a  difficulty  to  prove 
how  you  have  exercised  them ;  we  will  put  you  to  that  proof  by 
inclosing  and  taking  possession  of  your  property."  I  think,  there- 
fore, the  whole  expense  ought  to  fall  on  those  who  have  occasioned 
it,  namely,  those  who  have  brought  into  question  rights  which  have 
had  so  long  a  duration,  and  to  which  I  am  thankful  to  be  able  to 
discover  (because  it  is  the  duty  of  the  Court  to  discover,  if  it  can,) 
a  legal  origin. 


Solicitors  for  the  Plaintiffs :  Messrs.  Sbme  &  Hunter. 
Solicitors  for  the  Defendants :  Messrs.  White,  Barrett,  dt  Co. 


I.e. 

1871 


BETTS  V.  THOMPSON. 


Practice — Misjoinder  of  Plaintiffs — Omission  of  Parties  interested  as  Plaintiffs 
o!rin  f  *  ?'•  'o'  —Bights  of  Common— Freeholders— Copyholders— Svfftcient  Waste. 

A  bill  was  filed  by  a  freehold  tenant  of  a  manor,  suing  on  behalf  of  himself 
and  all  other  owners  of  freehold  tenements  within  the  ambit  or  former  ambit 
of  the  manor,  to  establish  rights  of  common  against  the  lord.  It  was  proved 
that  the  Plaintiff  and  the  other  freehold  tenants  within  the  present  ambit  of 
the  manor  had  commonable  rights,  and  that  the  copyholders  of  the  manor 
had  also  commonable  rights,  but  it  was  not  proved  that  the  owners  of  free- 
hold tenements  within  the  former  ambit  had  such  rights : — 

Held,  that  the  joining  as  Plaintiffs  the  owners  of  freehold  tenements  within 
the  former  ambit  amounted  merely  to  a  misjoinder  of  Plaintiffs,  and  did  not 
prevent  the  Court  from  making  a  decree  upon  the  bill : 

Held,  that  though  the  Plaintiff  might  have  sued  on  behalf  of  the  copy- 
holders  also,  if  they  had  rights  co-extensive  with  those  of  the  freeholders,  he 
was  able  to  maintain  his  bill  on  behalf  of  the  freeholders  alone : 

Held,  that  where  the  lord  claims  a  right  to  inclose  a  part  of  the  waste,  the 
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onus  of  shewing  that  sufficient  waste  is  left  for  the  commoners  lies  upon  the         L.  C. 
lord. 
Decree  of  the  Master  of  the  Bolls  affirmed. 


1871 

TBetts 
HE  bill  in  this  case  was  filed  by  Thomas  Belts  on  behalf  of  him-    xhomVsos 

.self  and  all  other  the  freehold  tenants  of  the  manor  of  Tooting        

Qraveneify  in  the  county  of  Surrey ^  and  all  other  persons  being 
owners  of  fireehold  lands  and  tenements  within  the  ambit  or  former 
ambit  of  the  said  manor  entitled  to  the  commonable  and  other 
rights  thereinafter  mentioned,  except  the  Defendant  as  Plaintiff 
against  W.  J.  Thompson  as  Defendant.  And  the  bill  stated  that 
the  Defendant  bought  the  manor  in  1862 ;  that  the  manor  was 
formerly  co-eztensive  with  the  parish  of  Tooting  Graveneg,  and 
anciently  comprised  demesne  lands  of  considerable  extent  lying 
within  the  said  parish,  which  lands  had  at  different  times  been 
conveyed  away  by  the  lords  of  the  manor,  and  had  ceased  to  be 
strictly  parts  of  the  manor,  except  as  regarded  the  commonable 
and  other  rights ;  that  the  manor  now  comprised  divers  lands  and 
hereditaments,  and  also  about  sixty-three  acres  of  waste  lands,  the 
principal  part  of  which  was  known  as  Tooting  Comm,on  ;  that  the 
waste  lands  were  in  part  covered  with  turf  and  grass,  and  formed 
excellent  pasture,  and  also  contained  gravel  and  loam ;  that  the 
Plaintiff  was  seised  to  him  and  his  heirs  of  a  freehold  tenement 
held  of  the  manor,  and  also  of  other  freehold  lands  within  the 
former  ambit  of  the  manor,  and  the  Defendant  was  the  lord ;  that 
the  Plaintiff  and  his  predecessors  in  title,  and  the  other  freehold 
tenants  of  the  manor,  and  the  other  owners  of  freehold  tenements 
lying  within  the  ambit  or  former  ambit  of  the  manor,  and  their 
predecessors,  had  for  thirty  years  and  upwards  enjoyed  over  the 
waste  common  of  pasture  for  all  manner  of  beasts  and  animals 
levant  and  couchant,  and  rights  to  cut  fodder,  and  to  dig  gravel 
and  to  use  the  waste  for  recreation ;  that  the  Defendant  threatened 
to  destroy  the  fern,  &c.,  and  to  inclose  the  waste.  The  bill  then 
stated,  that  from  entries  in  the  parish  books  it  appeared  that  the 
inhabitants  and  parishioners  had  exercised  a  control  over  the  com- 
mon from  time  immemorial,  and  that  the  other  freehold  tenants  of 
the  manor  were  too  numerous  to  be  made  parties.  And  the  bill 
prayed  declarations  that  the  Plaintiff  and  the  other  freehold 
tenants  of  the  manor,  and  such  other  owners  of  freehold  tenements 
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L.  C.       lying  within  the  ambit  or  former  ambit  of  the  manor  as  aforesaid^ 

1871        were  entitled  to  the  rights  above  mentioned ;  and  that  the  Defen- 

Bettb       dant  might  be  restrained  from  inclosing ;  and  that  the  title  of  the 

Thomkon.    Pl«^i^*iff  ^^^  of  ^^^  other  freehold  tenants  and  other  persons  on 

behalf  of  whom  he  sued  might,  if  necessary,  be  ascertained  by  the 

trial  of  issnes;  and  that  the  Plaintiff  and  the  other  freehold 
tenants  and  persons  on  behalf  of  whom  he  sued  might  be  quieted, 
in  the  possession  of  their  rights,  and,  if  necessary,  a  scheme  settled 
to  regulate  the  exercise  and  enjoyment  of  those  rights. 

The  Defendant,  by  his  answer,  denied  that  there  was  now  any 
freehold  tenant  of  the  manor,  and  denied  that  the  tenants  of  the 
manor  ever  had  any  rights  oyer  the  waste,  except  such  common 
of  pasture  as  was  appendant  to  the  lands  held  by  the  tenants ;  and 
he  alleged  that  for  a  long  time  no  one  had  exercised  any  right  of 
common,  except  that  trespasses  had  been  committed  in  assertion 
of  such  right.  The  Defendant  also  stated  the  facts  relating  to  an. 
arrangement  or  compromise  which  had  been  made  or  partially 
made  between  him  and  the  persons  claiming  to  be  interested  in 
the  common,  and  alleged  that  the  Plaintiff  was  bound  by  this 
arrangement.  And  the  Defendant  contended  that  the  lord  could 
inclose  the  waste  without  the  consent  of  the  freehold  tenants  (if 
any),  and  without  regard  to  the  alleged  rights  of  common. 

Much  evidence  was  entered  into  on  both  sides,  the  result  of 
which  appeared  to  be,  in  the  opinion  of  the  Master  of  the  lioUa 
and  of  the  Lord  Chancellor,  that  the  Plaintiff  was  a  freehold 
tenant  of  the  manor,  and  that  there  were  shewn  to  be  ten  other 
freehold  tenants;  that  the  freehold  tenants  had  rights  of  pasture 
and  of  digging  turf  and  gravel  on  the  waste ;  that  there  were  copy- 
holders who  had  also  rights  of  common ;  and  that  the  arrangement 
was  not  binding  on  the  Plaintiff  or  the  other  freehold  tenants. 

The  Master  of  the  EoUs  made  a  decree  declaring  that  the  Plain- 
tiff and  the  other  freehold  tenants  had  certain  commonable  rights 
over  the  waste^  and  restraining  the  Defendant  from  putting  up  fences- 
so  as  to  prevent  the  commoners  from  exercising  their  rights  (1). 

The  Defendant  appealed. 

(1)  1870.  July  21.  sne  on  behalf  of  himself  and  all  other 

LoBD  RoMiLLT,  M.B.,  Said  that  the      freeholders  had  very  properly  not  beeo^ 

question  whether  one  freeholder  could      axigued  in  this  case,  as  he  had  so  re-- 
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'  Mr.  Jmd,  Q.C.,  and  Mr.  CL  T.  Simpean,  for  the  Appi^Uant,  cofi- 
tended,  on  the  evidence,  that  the  Plaintiff  had  not  jnade  out  his 
own  title  or  that  of  the  others  on  ivhose  behalf  he  sued.  Even  if 
the  Plaintiff  had  shewn  that  he  and  a  small  class  of  persons  had 
rights,. he  could  not  maintain  a  bill  on  behalf  of  others  who  had 
different  rights.  If  an  injunction  were  granted,  and  it  should  after- 
wards appear  that  some  of  the  alleged  freehold  tenants  had  no 
rights,  could  the  lord  upon  their  application  be  committed  for  an 
infringement  ? 

The  other  arguments  used  on  behalf  of  the  Appellants  are 
noticed  in  his  Lordship's  judgment.  As  to  the  defect  .from  mis- 
joinder, they  cited  Mitf.  Plead.  (1) ;  PolJoek  v.  Lester  (2) ;  Evans 
y.  Coveniry  (3).  The  general  question  of  the  right  of  a  freehold 
tenant  to  sue  on  behalf  of  himself  and  the  other  freehold  tenants 
was  not  argued  in  this  case,  as  it  had  been  fully  argued  in  Warridc 
V.  Qiieens  CoBeffe,  Oxford  (4). 

Sir  Botmdea  Palmer,  Q.C.,  Mr.  WiOiams,  Q.C.,  and  Mr.  WJuUely, 
for  the  Plaintiff,  contended  that  the  Defendant  had  not  shewn 


1K71 
Bkttb 

V. 

XHOMPaoff. 


cently  decided  that  question  in  Warrick 
V.  Queen*8  CoUege  (Law  Rep.  10  £q. 
105),  which  was  nnder  appcaL 

Ikit  the  Plaintiff  had  sued  on  behalf, 
not  only  of  the  freehold  tenants,  but  of 
others  within  the  ambit  or  former  am- 
bit of  the  manor.  His  Lordship  enter- 
tained great  doubts  whether  such  pei^ 
sons  oould  be  included  in  the  same  suit, 
and  whether  each  must  not  prove  his 
X)articular  right  of  common.  If  His 
Lordship  had  thought  that  this  was  a 
defect  which  would  vitiate  the  suit,  he 
would  have  exercised  his  power  of 
giving  leave  to  amend  the  bill  in  that 
respect,  and  to  strike  out  those  persons 
as  FlatntSfis.  His  Lordship  then  re- 
ferred to  Muffor  ff  Tork  v.  FHkiT^on 
(1  Atk.  282}  as  shewing  that  a  Plain- 
tiff in  such  a  case  had  a  right  to  an 
issue  to  establish  the  general  rights. 
Th9   question  was   not,  however,  of 


much  importance  in  this  case,  as  the 
Plaintiff  was  clearly  entitled  to  a  de- 
cree in  respect  of  himself  and  all  other 
the  freehold  tenants,  each  of  whom 
would  have  to  prove  his  right.  More- 
over, the  rights  in  this  case  were  ot 
a  similar  nature,  and  His  Lordship 
thought  that  this  was  not  a  misjoinder, 
and  that  the  Plaintiff  was  entitled  to 
unite  all  these  persons  in  one  suit  for 
the  purpose  of  establishing  their  com- 
monable rights.  His  Lordship  then 
expressed  his  opinion  that  the  Plaintiff 
had  shewn  his  own  title,  and  that  he 
was  not  affected  by  the  alleged  agree- 
ment as  to  the  inclosuro,  and  granted 
an  injunction  directing  the  Defendant 
to  pay  the  costs  of  the  suit 

(1)  5th  Ed.  p.  399, 

(2)  11  Hare,  266. 

(8)  5  D.  M.  ft  G.  911. 
(4)  Ante,  p.  716. 
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Ii.C.       that  snfficiexit  common  ivas  left:  Dvbefiey  v.  Page  (I);  Arlett 

1871       T.  Ellis  (2).     Even  if  the  holders  of  land  ivhich  was  fonnariy 

Bma      P^rt  of  the  manor  had    now  no  rights  of  common,  that  only 

TnoMPfioy    aniounted  to  a  misjoinder  of  Plaintiff's,  which  was  no  longer  a 

fatal  defect,  and  could  only  affect  the  costa    There  were  at  least 

ten  freeholders,  and  there  might  be  more. 

Mr.  Jessel,  in  reply. 


Aug.  2.  Lord  Hatherlet,  L.C,  said  that  this  case,  in  many 
respects,  was  in  the  same  position  as  Warriek  y.  Qtteen^s  OMege, 
Oxford  (3).  There  was  great  confusion  on  the  court  rolls,  and  the 
courts  baron  and  courts  leet  had  not  been  kept  distinct.  But  it 
had  been  clearly  made  out  that  the  Plaintiff  was  the  owner  of  an 
ancient  freehold  of  this  manor,  and  had  commonable  rights  over 
the  waste,  and  that  these  rights  had  been  exercised  by  the  freehold 
tenants  from  very  ancient  times.  There  was  the  same  difficulty 
in  this  case  as  in  Warriek  y.  Qu>eens  C<Mege,  that  sometimes  the 
''  inhabitants  "  and  the  ^  parishioners  "  were  mentioned ;  but  that 
was  referable  to  the  original  prescriptive  grant  to  the  freeholders 
of  rights  which  might  afterwards  have  been  exercised  by  their 
tenants.  A  legal  title  must  be  assigned  if  it  could  be  shewn,  and 
it  would  not  be  the  worse  because  other  persons  might  have  been 
mixed  up  with  it  There  was  this  difference,  that  in  this  case 
there  were  also  copyholders  of  the  manor.  His  Lordship  then 
continued : — 

As  regards  the  objections  to  the  frame  of  the  suit,  I  must  confess 
that  the  bill  is  framed  in  a  very  singular  way,  and  Mr.  Jessd  raised 
a  formidable  list  of  objections  to  its  form.  He  said,  firsts  that 
the  bill  was  on  behalf  of  the  Plaintiff  as  a  freehold  tenant  of  the 
manor,  and  on  behalf  of  other  people  who  were  in  an  entirely  dif- 
ferent condition,  that  is  to  say,  simple  freehold  tenants  of  what 
was  formerly  part  of  the  manor,  who  were,  therefore,  by  no  means 
necessarily  prescriptive  tenants ;  and  that  the  bill  did  not  define 
who  were  the  tenants,  or  what  was  the  class  of  people,  or  on  whose 
behalf  the  Plaintiff  sued,  but  left  them,  in  fact,  to  be  afterwards 

(1)  2  T.  R.  391.  (2)  9  R  &  C.  671,  678.    .        (3)  Ante,  p.  716. 
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aficertained  by  the  direction  of  the  Court.  Next,  Mr.  Jes^d  con-  L.  0. 
tended  thatthere  were  copyholders  who  certainly  had  some  inte-  i87i 
rest  in  the  waste,  but  were  not  made  parties  or  even  mentioned.  Bvm 
Thirdly,  that  the  Plaintiff  had  averred  that  there  were  other 
people,  snch  as  ^inhabitants,"  who  had  rights,  and  that  these 
rights  were  attempted  to  be  proved.  Then  his  fourth  objection 
was,  that,  in  fact,  there  were  only  ten  freeholders  proved  to  hold 
of  the  manor.  Then  it  was  said  that  there  were  other  freeholders 
with  different  sorts  of  rights,  but  still  rights  of  common  by  grant 
within  the  time  of  legal  memory,  that  is,  by  ordinary  modern  deed. 
It  was  further  objected  that  there  were  also  some  freeholders  who 
acquiesced  in  all  that  had  been  done,  and  were  bound  by  an  alleged 
agreement.  Finally,  an  objection  was  founded  on  the  absence  of 
any  allegation  or  proof  that  the  lord  had  inclosed  so  as  to  exclude 
the  commoners  from  their  rights  by  not  leaving  sufficient  common 
.to  allow  of  their  being  exercised. 

As  regards  the  frame  of  the  suit,  the  objections  are  formidable, 
and  I  am  bound  to  say  that  I  never  saw  a  suit  so  framed  as  this  is. 
But  unless  by  the  fixed  rules,  and  by  the  course  and  practice  of  this 
Court,  I  am  absolutely  precluded  from  acting  in  this  suit,  I  should 
attempt  to  decide  upon  the  present  pleadings,  for  it  would  clearly 
be  a  lamentable  thing,  when  an  expensive  litigation  of  this  kind 
had  been  carried  on  so  far,  to  turn  the  Plaintiff  round  upon  a  mere 
point  of  form  and  say,  '^  The  result  of  all  this  must  be,  that  the 
bill  shall  be  dismissed  upon  the  present  occasion,  but  without  pre- 
judice to  the  Plaintiff  recommencing  in  a  more  correct  way,  as  he 
appears  to  have  some  rights." 

I  do  not  think  it  necessary  to  come  to  that  conclusion.  Under 
the  new  regulations  with  respect  to  pleadings,  I  think  we  have 
really  arrived  at  the  point  at  which,  in  administering  justice,  we 
ought  to  arrive,  namely,  that  every  case  brought  before  the  Court 
should  be  determined  upon  its.  merits,  and  that  a  plaintiff  should 
.  not  be  allowed  to  go  away  with  a  barren  declaration  that  the  form 
in  which  he  instituted  his  suit  was  incorrect,  and  that  all  the 
expense  incurred  by  him  was  therefore  thrown  away. 

It  appears  to  me  that  the  view  taken  by  the  Master  of  the  Bolls 
in  this  case  may  be  supported.  His  view  was,  that  the  Plaintiff 
was  suing  oil  behalf  of  himself  and  of  a  number  of  other  pei'sons 
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Lu 0.       vrho  h^  no  rights  in  the  matter;  bat  that  that  was  after  all  bo 

1871        more  than  a  misjoinder  of  Plaintifi&y  and  that  exactly  the  same 

Brm      objection  would  lie  in  every  case  of  misjoinder.    Certain  persons 

Tacnmczs.    ^^7  ^^^  ^  Plaintiffs,  but  it  may  be  that  there  is  nothing  stated 

about  them  in  the  bill ;  and  it  is  shewn  to  be  a  mere  mistake. 

Suppose  JL  and  B.  joined  in  a  bill  in  which  it  was  averred  that  A. 
and  B.  were  interested^  and  it  tamed  out  that  A.  had  the  whole 
interest  and  B.  had  none.  In  that  case  can  you  say  that  there 
was  anything  else  than  a  misjoinder  ?  It  was  formerly  held  that 
a  receiver  could  not  be  joined  as  co-plaintiff  in  a  suit^  and  if  he 
was  joined  as  a  plaintiff  the  bill  might  have  been  dismissed  at  the 
hearing ;  but  happily  the  legislature  has  interfered,  and  has  said 
that  no  such  bill  shall  be  dismissed  at  the  hearing,  but  that  the 
Court  shall  make  a  decree  which  can  be  sustained  by  the  person 
who  has  an  interest.  Nor  would  it  make  any  difference  whether 
the  Plaintiff  has  or  has  not  averred  that  the  receiver  had  an  interest.. 
Averring  it  is  of  no  nse  unless  it  is  shewn  that  he  has  an  interest. 
What  has  happened  in  the  present  case  is,  that  this  Plaintiff  has 
joined  certain  people  with  himself,  and  suing  on  their  behalf  he 
has  averred  that  they  have  an  interest  It  turns  out  that  they 
have  none,  but  that  he  has.  In  that  state  of  things  the  Master  of 
the  Bolls  was  quite  right  in  saying  that  he  might  have  ordered 
the  bill  to  be  amended  at  the  hearing,  subject  to  any  question 
with  regard  to  the  expense  which  had  been  incurred  by  adding 
persons  as  Plaintifib  who  ought  not  to  have  been  added. 

Mr.  Je99el  drew  a  distinction,  contending  that  this  was  a  bill  of 
peace,  and  was  filed  in  order  to  quiet  the  title,  which  could  not  be 
done,  as  no  decree  was  made  for  or  against  these  other  persons- 
whose  rights  were  therefore  not  barred  in  this  suit,  although  they 
might  hereafter  be  barred  in  another  suit  But  I  do  not  think 
that  that  in  reality  amounts  to  anything,  because  tSe  same  might 
be  said  in  every  case  of  misjoinder.  Of  course  the  other  Plaintiff^ 
might  hereafter,  by  a  better  title  than  has  been  here  made  out,, 
shew  that  they  have  a  right,  and  proceed  to  bring  their  own  suit. 
Here  the  Court  is  of  opinion  upon  the  evidence,  that  the  right  of 
the  freeholders  is  made  out,  though  it  is  also  of  opinion  that  no 
title  is  made  on  the  part  of  some  of  the  Plaintiffib 

Undoubtedly  I  feel  pressed  with  the  difficulty ;  but  I  do  not 


V, 

Thompsok. 
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feel  80  pressed  as  to  be  obliged  to  say  that  a  freeholder  coming       L«  0. 
into  this  (^ourt,  and  bringing  with  himself  other  persons,  can  be        1871 
turned  roand  npon  a  mere  point  of  form  because  he  has  alleged       bbtts 
that  he,  as  a  freeholder,  has  certain  rights,  and  that  the  other  per- 
sons whom  he  has  joined  with  him,  have  also  those  rights ;  whereas 
it  turns  out  that  although  he  has  these  rights,  the  other  persons 
whom  he  has  joined  with  him  have  no  such  rights. 

The  alleged  defect,  as  to  the  copyholders  not  being  before  the 
Court,  I  think  only  arises  from  the  obscurity  of  the  evidence.  It 
does  appear  that  there  are  other  persons  besides  the  Plaintiff  who 
have  claimed  to  exercise,  and  have  exercised,  to  a  certain  extent, 
rights.  As  regards  the  inhabitants,  from  anything  that  appears 
on  the  court  rolls,  those  rights,  such  as  they  were,  were  exercised 
simply  by  the  freeholders  allowing  a  concurrence  or  joining  of 
the  rights  of  other  persons  with  their  own  without  taking  any 
steps  to  prevent  it ;  thereby  subjecting  themselves  to  the  difficulty 
of  having  their  rights  mixed  up  with  the  rights  of  others,  but 
without  depriving  themselves  of  their  own  rights.  It  appears, 
however,  that  the  copyholders  have  rights  over  this  waste  together 
with  the  freeholders ;  but  I  apprehend  that  when  a  person  comes 
here  to  assert  a  common  right  for  himself  and  others  against 
another  person  who  is  a  wrong-doer,  he  is  not  obliged  to  bring  all 
who  have  similar  rights,  perhaps  under  a  different  title,  to  join 
with  him  in  such  a  suit ;  although  he  may,  if  he  pleases,  so  join 
them.  I  apprehend  that  it  would  be  perfectly  consistent  with  the 
proper  framing  of  the  suit  if  these  copyholders  had  been  joined, 
supposing  always  that  their  rights  were  exactly  coextensive  with 
those  of  the  freeholder.  In  other  words,  the  copyholders  might, 
by  custom,  be  entitled  to  that  to  which  the  freeholders  are  entitled 
by  prescription,  and  if  the  rights  are  identical  I  think  both  classes 
might  well  join  in  a  suit  against  the  lord  if  he  should  attempt  to 
exclude  them.  It  does  not  follow  that  the  freeholders  are  obliged 
to  join  the  copyholders^  because  they  may  have  a  particular  right 
of  their  own,  and  the  freeholders  can  sustain  their  suit  against  the 
lord,  who  is  not  the  less  their  common  enemy,  though  he  may  be 
the  common  enemy  of  the  copyholders  also.  I  take  it,  that  a 
wrong-doer  has  no  right  to  say  that  if  he  is  injuring  a  certain 
class  of  persons  claiming,  under  a  right,  and  is  at  the  same  time- 
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L.  0.  injuring  another  class  of  persons  claiming  exactly  the  same  thing 
1871  under  a  different  right,  then  neither  class  shallsne  liim  without 
Bettb  joining  the  other  class.  Suppose  that  an  ordinary  landlord  had 
Tuuaji^N.  S^^^^  certain  rights  to  several  persons,  then,  if  he  attempted  to 
destroy  or  interfere  M*ith  the  rights  of  the  whole  body,  this  Court 
would  allow  those  persons  to  join  in  bringing  their  suit  for  the 
purpose  of  protecting  their  rights;  but  supposing  he  had  also 
granted  to  other  persons  rights  subordinate  to  those  which  he  had 
previously  granted,  and  by  the  same  act  of  wrong-doing  interfered 
with  the  exercise  of  those  rights  to  which  both  parties  were  en- 
titled ;  then  I  apprehend  that  both  sets  of  grantees  might  join 
together  and  redress  the  common  grievance  by  filing  a  common 
bill,  or  if  they  pleased,  each  class  might  sue  separately.  It  is  just 
like  the  case  of  several  classes  of  shareholders,  who  may  all  have 
common  rights  against  a  fraudulent  director,  but  who  may  be 
differently  affected  by  the  violation  of  their  rights.  Each  one  of 
the  shareholders  might  file  his  bill  to  obtain  redress  in  respect  of 
the  violation  of  his  rights,  or  the  whole  might  concur  in  a  common 
suit  against  the  wrong-doer. 

It  seems  to  me,  upon  the  same  grounds  as  those  which  I  have 
stated  in  Warrick  v.  Queen's  College  (1),  that  the  freeholder  in  this 
case  has  made  out  his  title  to  particular  rights  of  common,  as 
testified  bv  the  rolls  and  the  other  evidence  in  the  suit  But  he 
has  asserted  certain  rights  on  behalf  of  other  persons  who  are  not 
freeholders  of  the  manor,  and  who  have  not  shewn  any  tijJe  to 
exercise  those  rights.  I  think  that  I  can  treat  them  as  persons 
who  have  been  improperly  joined  as  parties  with  the  Plaintiff  in 
the  suit. 

Then,  as  regards  the  copyholders ;  a  copyholder  may  have,  and 
probably  has,  in  most,  if  not  in  all,  cases,  the  same  rights  as  the 
freeholders  have;  but  it  is  not  necessary  to  embarrass  ourselves 
with  the  rights  of  the  copyholders,  because  this  is. a  bill  asking 
nothing  against  them,  nor  in  any  way  interfering  with  their  posi- 
tion. If  the  bill  of  the  freeholders  were  dismissed  the  copy- 
holders would  be  none  the  worse ;  they  would  be  just  in  the  same 
position  as  before  in  respect  of  the  waste.  The  copyholders  may 
or  may  not  share  with  the  freeholder  some  of  his  rights,  but  that 

(1)  Ante,  p.  716. 
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does  not  affect  him,  except  of  course  that  he  may  have  a  diminished       L.  C. 
quantity  of  common  if  they  establish  their  rights.     He  has  not        I87i 
the  less  a  right  to  say  that  he  represents  one  class,  who,  under  a       nms 
common  title,  have  a  common  right  against  the  Defendant  as  a    Tuowrsos 
wrong-doer.  

I  have  dwelt  upon  this  part  of  the  ease  at  some  length,  because 
I  confess  I  felt  pressed  with  Mr.  JesseCs  very  well-put  objections 
to  the  form  which  the  suit  has  assumed.  I  think  the  form  has 
been  extremely  inconvenient,  but,  in  substance,  that  has  not  led 
to  any  material  difficulty  in  deciding  upon  the  case  or  in  dealing 
with  the  evidence.  No  doubt  the  evidence  of  the  court  rolls,  and 
other  evidence,  have  had  to  be  sifted  in  order  to  see  in  whom 
the  right  was ;  but  there  is  a  title  which  the  Court  can  find  and 
support,  and  it  is  a  case  in  which  the  suit  can  be  sustained,  though 
persons  not  necessary  parties  have  been  jdined  as  Plaintiffs. 

His  Lordship  then  commented  on  the  evidence,  and  said  that 
the  lord  had  purchased  the  manor  for  a  comparatively  small  sum, 
and  if  he  had  succeeded  in  depriving  the  freeholders  of  all  rights 
would  have  made  a  very  handsome  profit ;  and  he  seemed  to  have 
considered  that,  being  the  lord,  his  title  would  not  without  diffi- 
culty be  displaced.  In  that  speculation  he  had  been  disappointed. 
His  Lordship  then  commented  on  the  attempt  at  an  arrangement 
which  had  been  made,  coming  to  the  conclusion  that  no  binding 
agreement  had  been  effected.  As  to  the  argument  that  there  was 
still  enough  waste  left,  the  onus  of  proof  Avas  on  the  lord ;  and 
even  in  cases  where  a  very  large  extent  of  common  has  been  left, 
the  lord  must  prove  that  he  has  left  enough. 

His  Lordship  made  a  small  variation  in  the  decree  as  to 
digging  gravel,  affirming  the  decree  in  other  respects,  except  as  to 
the  costs,  giving  no  costs  of  the  suit,  because  the  Defendant  had 
been  put  to  unnecessary  expense  and  vexation;  and  no  costs  of  the 
appeal. 

Solicitors  for  the  Plaintiff:  Messrs.  Qadsden  &  Treheme. 
Solicitor  for  the  Defendant :  Mr.  K  P.  Bird. 
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i-o.  JEGON  V.  VIVIAN. 

1871 

'-'**'  Mining  Lease — Tnstroke — TVfspaw — Damages — Value  of  Cual — Barrier — 

'^^\}J*},f*  ^^*  Passage  of  Air  and  Water — Way-ieave — Continuous  Working. 

A  tenant  for  life,  with  certain  powers  of  leasing,  demised  the  seams  and 
veins  of  coal  under  a  piece  of  land  for  twenty-one  years,  and  for*  sixty  years  if 
the  tenant  for  life  had  power  so  to  do ;  with  liberty  for  the  lessee  to  search 
for,  dig,  raise,  and  sell  the  coal,  and  to  make  any  pits  or  works,  and  to  take 
surface  land,  paying  for  the  damage;  and  the  lessee  covenanted  to  work  the 
mines  in  a  proper  and  workmanlike  manner,  and  to  deliver  up  at  the  end.  of 
the  term  the  works,  seams,  and  veins  of  coal  in  good  repair  and  condition, 
so  that  the  said  coal  works  might  he  continued.  The  lessees  worked 
the  demised  coal  by  insiroke  from  an  adjoining  colliery,  situate  to  the  rise  of 
the  coal  in  the  demised  land,  and  did  not  sink  a  pit  so  as  to  work  the  denuacd 
coal  from  the  deep. 

They  kept  no  barrier  between  the  two  collieries,  so  that  water  and  air 
passed  from  their  other  colliery  through  the  demised  colliery  into  a  lowt;r 
colliery. 

They  also  continued  to  work  the  demised  coal  after  the  expiration  of  the 
lease  for  twenty-one  years,  claiming  to  be  entitled  for  sixty  years ;  which 
claim  was,  after  much  litigation,  decided  to  be  invalid  as  against  the  Tever- 
sioner : — 

Eeldf  that)  under  the  circumstances,  working  by  instroke  was  working  in 
a  proper  and  workmanlike  manner,  and  that  the  lessees  were  not  bound  to 
sink  a  separate  pit  for  the  demised  coal : 

That  the  value  of  the  coal  raised  by  the  lessees,  after  the  expiration  of  the 
twenty-one  years'  lease,  was  to  be  paid  for  by  them  at  its  fair  market  value, 
as  if  they  were  purchasers,  all  expenses  of  hewing  and  raising  being  allowed : 

That,  under  the  terms  of  the  lease,  the  lessees  were  not  liable  to  damages  for 
not  working  the  coal  continuously  t 

That  the  lessees  were  not  bound  to  keep  up  a  barrier  so  as  to  prevent  air 
and  water  from  flowing  through  the  lessor's  mine,  and  were  not  liable  to  pay 
for  way-leave  or  air-leave : 

That  the  lessees  were  liable  for  any  damage  done  beyond  the  removal  of 
coal  by  working  the  mine  since  the  determination  of  the  twenty-one  years' 
lease,  and  roust  also  pay  for  way-leave  or  for  the  passage  of  coal  through 
the  lessor's  mine  since  the  determination  of  the  lease. 

Decree  of  the  Master  of  the  Rolls  affirmed,  with  variations. 

L,  O.  OWYNy  who  died  in  1798,  by  his  will  devised  the  residne 
of  his  real  estates,  i^hieh  included  the  Cadley  estate/ in  the  county 
of  Glamorgan,  unto  his  daughter  Catherine  M,  Qwyn  for  her  life, 
without  impeachment  of  waste,  otherwise  than  that  by  his  will 
mentioned,  with  remainder  to  trustees,  with  remainder  to  the  sons 
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i^nd  daughters  of  hi$  daughter  and  their  issue  in  tail;  and  in        L.C. 
default  of  such  issue  to  several  persons  named  in  the  vrill  as  the        1^71 
daughter  should  by  will  appoint ;  and  in  default  of  such  appoint-       Jeoon 
ment,  to  the  testator's  nephew  Thomas  PotveU  and  the  heirs  of  his      vmAN 
body.    And  the  testator  empowered  his  daughter,  and  all  other       — 
persons  who  might  be  seised  of  the  estates,  to  grant  leases  thereof 
for  the  term  of  twenty-one  years  and  no  more,  taking  and  reserv- 
ing therein  the  best  rent  that  could  be  reasonably  gotten  for  the 
same,  and  so  that  such  leases  should  commence  in  possession  and 
not  ill  reversion,  and  so  that  the  tenants  be  restricted  from  waste 
and  from  assigning  without  consent,  and  also  that  a  special  reserva- 
tion might  be  made  in  every  such  lease  empowering  the  successive 
tetiants  for  life  and  their  assigns  to  dig  and  take  away  coal,  iron 
ore,  and  other  minerals,  and  to  cut  down  wood.    And  the  testator 
further  directed  that  it  should  be  lawful  for  his  said  daughter  to 
work  or  contract  for,  lease,  or  set  out  to  be  worked,  all  coal,  iron 
9re,  and  minerals  under  the  said  estates,  and  that  all  the  issues 
^d  net  proceeds,  and  profits  thereof,  should  be  paid  by  his  said 
daughter  to  the  trustees  of  the  will,  and  be  by  them  applied  in 
payment  of  debts  or  in  the  purchase  of  land  as  therein  mentioned. 
.   In   1828,  Catherine  M.  Owyn,  the  daughter  of  the  testator, 
married  the  Count  de  Wuiis, 

• 

On  the  2nd  of  May,  1840,  the  Count  and  Countess  de  Wuiis 
executed  an  indenture  of  lease,  whereby,  in  execution  of  the  powers 
given  her  by  the  will  of  her  father,  and  of  all  other  powers,  the 
Countess  (Zd  WuHs  appointed  and  demised,  and  the  Count  i^  Wuits 
confirmed,  unto  Joseph  Martin  all  the  mines  and  beds  of  coal  under 
three  farms  which  formed  the  Cadletf  estate,  with  full  power  for 
Martin,  his  executors,  administrators,  and  assigns,  to  open,  search, 
dig,  delve,  bore,  raise,  and  use  all  lawful  means  whatsoever  for  the 
finding  and  discovering  of  all  or  any  mines  and  minerals  of  coal 
and  culm  not  already  known  under  the  said  farms,  and  to  use  and 
work  the  same,  as  well  as  the  mines,  veins,  and  seams  of  coal 
already  known,  and  to  raise  and  land  ''all  the  coal  and  culm 
which  shall  be  found  therein  respectively,  and  for  bis  and  their 
own  use  and  benefit;  to  take,  carry  away,  and  dispose  of  all  the 
coal  and  culm  so  to  be  raised  and  landed,  and  also  free  liberty, 
power,  and  authority  to  and  for  the  said  Joseph  Ji£artin,  bis 
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L.  c.  executors,  administratoiB,  and  assigns^  and  bis  and  their  agents, 
1871  colliers,  workmen,  labourers,  and  serrants,  and  others  lawfully 
JiGON  authorized  to  dig,  sink,  drive,  run,  and  make  any  pits,  shafts,  lereb, 
soughs,  sluices,  watercourses,  railroads,  and  other  roads,  works,  and 
contrivances  in,  over,  under,  or  upon  the  said  several  farms  and 
lands  hereinbefore  described,  and  to  maintain  and  use  the  same. 
And  also  the  free  liberty,  license,  power,  and  authority  to  have 
and  use  a  sufficient  part  of  the  said  several  farms  and  lands  for 
laying  and  placing  the  coal  and  culm  so  to  be  raised  and  landed 
in  the  course  of  working  the  said  mines,  veins,  and  seams  of  coal 
and  culm  hereby  demised,  and  for  laying  and  placing  any  other 
coal  and  culm,  and  also  to  erect,  build,  set  up,  and  maintain  on 
any  conveiuent  part  or  parts  of  the  same  several  farms  and  lands, 
any  engines,  erections,  and  machines  for  the  better  and  more 
effectually  working  the  said  mines,  or  any  other  mines.  And  also 
such  houses,  hovels,  and  other  buildings  as  may  be  found  necessary 
or  expedient  for  the  use  and  accommodation  of  colliers,  workmen, 
and  labourers,  and  for  the  standing  and  placing  of  the  horses, 
carriages,  implements  and  utensils  which  shall  be  found  or  deemed 
necessary,  or  be  used  in  or  about  the  working  of  the  said  mines, 
veins,  and  seams  of  coal  and  culm  hereby  demised,  or  of  or  belong- 
ing to  any  other  person.  And  also  the  like  full  and  free  liberty, 
power,  and  authority  for  that  purpose  to  raise,  dig,  take,  carry,  and 
use  all  or  any  of  such  coal  and  culm  as  may  be  in  or  upon  the 
said  several  farms  and  lauds,  or  any  part  thereof,  and  also  to  use, 
sell,  and  dispose  thereof,  for  the  benefit  of  him  the  said  Joseph 
Martin,  his  executors,  administrators,  and  assigns.  And  also  to 
bring,  lay,  and  place  on  the  same  several  farms  and  lands  all  such 
timber,  wood,  iron,  stone,  brick,  lime,  and  other  materials  as  he 
the  said  Joseph  Martin,  his  executors,  administrators,  and  assigns, 
or  his  or  their  agents,  servants,  or  workmen,  shall  or  may  want  or 
have  occasion  to  use  or  require  in  or  about  the  erecting,  building, 
or  repairing  of  such  engines,  erections,  and  buildings  as  aforesaid, 
and  also  to  do  all  and  every  such  other  acts,  matters,  and  things 
whatsoever  in,  under,  or  upon  the  said  several  farms  and  lands,  or 
any  part  thereof,  as  shall  or  may  be  deemed  necessary  or  expe- 
dient  in  or  about,  or  for  the  pursuing  or  working  of  the  said 
mines,  veins,  and  seams  of  coal  and  culm  liereby  demised,  or  of  or 
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belonging  to  any  other  person,  and  raising  and  landing  the  same       L.  0. 
thereupon,  and  taking,  converting,  using,  carrying  away,  and       tsri 
disposing  of  the  same  to  and  for  the  proper  use  and  benefit  of  him       ^^^     1 
the  said  Joseph  Martin^  his  executors,  administrators,  and  assigns.      «.  '^• 

And  likewise  full  and  free  ingress,  egress,  and  regress  to  and  for  the       

said  Joseph  Martin^  his  executors,  administrators,  and  assigns,  his 
and  their  agents,  labourers,  servants,  and  workmen,  customers  and 
dealers  in  and  upon  the  said  several  farms  and  lands,  with  horses, 
carts,  and  other  carriages,  to  and  for  the  getting,  taking,  and 
carrying  away  the  said  coal  and  culm,  or  of  or  belonging  to  any 
other  person  as  aforesaid,  making  such  reasonable  satisfaction  as 
hereinafter  mentioned  to  the  tenants  or  occupiers  for  the  time 
being  for  the  same  several  farms  and  lands  for  such  trespass  or 
damage  as  shall  be  occasioned  therein  respectively  by  reason  of 
the  liberties  and  privileges  hereby  granted,  and  using  and  pursuing 
the  same  respectively.  To  have  and  to  hold,  use,  exercise,  and 
enjoy  the  said  mines,  veins,  and  seams  of  coal  and  culm,  and  all 
and  singular  the  liberties,  licenses,  powers,  and  authorities,  and  pre- 
mises hereinbefore  expressed  and  intended  to  be  hereby  appointed, 
granted,  and  demised  unto  the  said  Joseph  Martin^  his  executors, 
administrators,  and  assigns,  from  the  25th  day  of  March  last,  for 
and  during  and  unto  the  full  end  and  term  of  twenty-one  years 
(and  if  the  said  Catherine  M.  Qwyn^  Countess  de  WuitSy  has  power 
or  authority  to  appoint  or  demise  the  same  by  the  said  power  of 
leasing  contained  in  the  said  will  of  the  said  L,  B.  Owyn  for  the 
term  of  sixty  years,  to  be  commenced  or  be  computed  from  the 
said  25th  day  of  March  last).  And  to  have  and  to  hold,  use  and 
enjoy,  all  and  every  the  coal  and  culm  that  shall  be  found,  gotten, 
or  raised  during  the  said  term  of  twenty-one  years  (or  the  said 
term  of  sixty  years,  as  the  case  may  be)  in  or  under  all  or  any  part 
of  the  said  several  farms  and  lands  unto  and  by  the  said  Joseph 
Martin,  his  executors,  administrators,  and  assigns,  to  his  and  their 
own  use  and  benefit,  and  as  and  for  his  and  their  own  proper  goods 
and  chattels,  yielding  and  paying  therefor,  yearly  and  every  year 
during  the  said  term  hereby  appointed,  the  clear  and  net  rent  or 
sum  of  £40  of  lawful  British  money,  by  equal  half-yearly  pay- 
ments, on  the  days  and  times  and  in  manner  hereinafter  men- 
tioned. And  also  yielding  and  paying  during  the  said  term  hereby 
Vol.  VI.  3  N  1 
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L.  0.  appointed  the  following  rents  and  royalties  (that  is  to  say)  the  rent 
1871  or  royalty  of  4s.  of  like  lawful  money  for  each  and  every  wey  of 
JuoH      ooal  and  cnlm  oyer  and  above  and  beyond  the  first  two  hundred 

ViviAH.     ^®y®  *^  ^  raised." 

The  indenture  contained  covenants  by  Martin  for  payment  of 

the  rent,  the  royalties,  and  the  rates  and  taxes,  *^  and  also  that  he 
the  said  Josefh  Marling  his  executors,  administrators,  and  assigns, 
shall  work  and  carry  on  the  said  mines,  veins,  and  seams  of  coal 
and  culm  thereby  demised  in  a  proper  and  workmanlike  manner ;" 
and  for  payment  to  the  occupiers  of  the  three  farms  of  satis&ction 
for  the  trespass  or  actual  damage  done  by  working  the  mines 
aforesaid,  or  carrying  the  produce  away,  or  carrying  any  materials, 
or  done  in  any  other  manner  by  means  of  the  premises  or  of  the 
liberties  or  privileges  incident  thereto.  Provision  was  also  made 
as  to  compensation  for  land  taken  by  the  lessees.  The  lessees  were 
bound  to  keep  accounts.  The  lessees  might,  by  twelve  months' 
notice,  determine  the  lease,  and  might  at  all  times  during  the 
term  remove  from  the  several  farms,  lands,  and  grounds  any 
machinery,  railways,  or  works  which  they  had  erected  or  laid 
down  in,  under,  or  upon  any  part  of  the  estate.  Also,  the  lessees 
might  use  any  water  flowing  in,  under,  or  over  the  said  estate,  and 
convey  and  divert  any  other  water  from  other  lands  in,  under,  or 
over  the  same,  rendering  therefore  satisfGtction  for  any  damage ; 
and  make,  maintain,  and  use  as  well  such  railways,  roads,  and 
watercourses  in,  under,  and  through,  upon,  or  over  the  farms  and 
lands  demised  as  the  lessees  should  think  necessary  for  carrying 
the  coal  and  culm  which  should  be  raised  out  of  the  seams  and 
veins  demised. •  And  Joseph  Martin  further  covenanted  ''that  he, 
the  said  Joseph  Martin,  his  executors,  administrators,  and  assigns, 
shall,  at  the  end,  expiration,  or  other  sooner  determination  of  the 
term  hereby  appointed  or  granted,  peaceably  and  quietly  surrender 
and  yield  up  unto  the  said  0.  M.  0.,  Countess  de  Wuiis,  or  her 
assigns,  or  to  such  person  or  persons  so  for  the  time  being  entitled 
or  actually  possessed  of  the  said  estate  expectant  as  aforesaid,  or 
to  whomsoever  the  said  0.  M*  G.,  Countess  de  Wuits,  or  her  assigns, 
or  such  other  person  or  persons  may  direct,  all  and  singular  the 
eoal  works  and  mines,  seams  and  veins  of  coal  and  culm,  quarries 
of  stone  and  other  the  premises  hereby  appointed  and  granted,  and 
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all  the  pillars  made  or  left  for  sapporting  the  ground,  and  also  all      l.  o. 
pits  and  shafts  which  shall  be  then  open,  adits,  levels,  drains,  and       isri 
watercourses,  and  all  roads  and  ways  in  upon  or  under  the  same      j^^r 
lands  or  grounds,  or  any  part  thereof  (save  and  except  the  engines,         ^* 

machinery,  tramroads,  railroads,  and  ironwork  and  woodwork  of       

every  description  hereinbefore  mentioned),  in  good  repair,  order, 
and  condition,  so  as]  that  the  said  coal  works  may  be  continued, 
and  the  pillars  worked  and  raised  by  the  said  0,  M.  O.,  Countess 
de  Wants,  or  her  assigns,  or  such  other  person  or  persons  as  afore- 
said, in  case  she  or  they  shall  think  proper  so  to  do,  and  shall  and 
will  in  case  the  said  Countess  de  WuUs  or  her  assigns,  or  such  other 
person  or  persons  as  aforesaid,  shall  by  any  writing  under  her,  his,  or 
their  hand  or  hands  request  the  same  (but  not  otherwise),  fill  up 
and  level  all  and  every  and  such  and  so  many  of  the  said  pits  or 
shafts  as  she,  he,  or  they  may  be  required  to  fill  up,  level,  and  re- 
store the  said  lands  and  hereditaments  into  a  state  proper  for  cul- 
tivation as  far  as  circumstances  will  permit."     And  the  lease 
contained  many  other  provisions  as  to  working  the  coal. 

The  Countess  de  Waits  died  in  December,  1840,  without  issue, 
and  without  having  executed  the  power  of  appointment  given 
her  by  the  will,  whereupon  T,  O,  L.  C.  Powell,  a  grandson  of 
Thomas  Powell,  became  entitled  to  the  Cadley  estate  as  tenant  in 
tail  under  the  will  of  L,  B,  Qwyn,  and  took  the  name  of  Choyn. 
21  O.  L.  0.  Owyn  barred  the  entail,  and  in  1855  agreed  to  sell  to 
the  Plaintiff  Henry  Ernest  all  the  rents,  royalties,  and  money  due 
under  the  lease  of  1840  up  to  the  2nd  of  August,  1856.  In  1855 
T.  O.  L.  C.  Owyn  sold  the  Cadley  estate,  subject  to  the  last- 
mentioned  agreement,  to  one  Edgar,  whoso  devisees  sold  it  to 
Henry  Ernest,  who  thus  became  possessed  of  the  whole  es&te. 
Henry  Ernest  afterwards  mortgaged  the  estate  to  the  other 
Plaintiff,  Trew  Jegon. 

Martin,  soon  after  the  date  of  the  lease,  assigned  it  to  a  com- 
pany called  the  Swansea  Coal  Company,  and  by  various  assign- 
ments the  interest  of  Martin  and  of  the  Swansea  Coal  Company 
became  vested  in  the  Defendants  H.  E.  Vivian  and  J.  F.  Williams. 
On  the  31st  of  December,  1860,  Henry  Ernest  filed  a  bill  against 
Vivian,  Williams,  and  others,  alleging  that  the  lease  of  the  2nd 

of  May,  1840,  was  obtained  from  the  Countess  de  Wuits  by  fraud, 
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L.  G.  and  also  that  it  was  invalid  at  law  beyond  her  life  estate,  and 
1871  praying  an  account  and  payment  for  the  coal  and  minerals  taken 
j^j,  by  the  Defendants,  and  for  damage  done  by  working  the  mines 
improperly,  and  that  possession  might  be  delivered  to  the  Plain- 
tiff. This  suit  of  Ernest  v.  Vivian  was  heard  before  the  Vice- 
Chancellor  Kindersley,  who,  on  the  22nd  of  December,  1863,  dis- 
missed the  bill  with  costs  on  the  ground  of  the  Plaintiff's  laches 
or  acquiescence,  and  without  prejudice  to  any  right  at  law  or  to 
any  bill  he  might  file  admitting  the  validity  of  the  lease  (1). 

The  term  of  twenty-one  years  granted  by  the  lease  of  1840 
expired  on  the  24th  of  March,  1861.  Ernest  gave  frequent  notices 
to  the  Defendants  that  they  were  trespassers,  and  on  the  14th  of 
February,  1865,  the  Plaintiff  in  this  suit  brought  an  action  of 
ejectment  in  the  Court  of  Common  Pleas,  in  the  name  of  Jegon^ 
against  Vivian  for  the  recovery  of  the  mines  and  hereditaments 
demised  by  the  lease,  the  question  being  whether  the  demise  for 
sixty  years  was  valid. 

The  action  was  tried  at  Swansea^  when  a  verdict  was  entered 
for  the  Defendant,  with  leave  to  move  to  enter  a  verdict  for  the 
Plaintiff.  The  Court  of  Common  Pleas  was  moved  accordingly 
and  a  rule  granted,  which  was  argued  and  discharged  on  the  25th 
of  November,  1865,  as  reported  (2).  A  case  was  then  stated  by 
way  of  appeal,  and  on  the  6th  of  February,  1867,  the  Court  of 
Exchequer  Chamber  directed  that  the  rule  should  be  made  abso- 
lute and  a  verdict  entered  for  the  Plaintiff,  which  was  accordingly 
done  (3).  The  Defendant  appealed  to  the  House  of  Lords,  who, 
on  the  29th  of  June,  1868,  dismissed  the  appeal  (4). 

Before  the  appeal  to  the  House  of  Lords  was  decided,  the  Plain- 
tiffs had  filed  the  bill  in  this  suit  (last  amended  on  the  1st  of  May, 
1868)  stating  as  above  stated,  and  admitting  for  the  purposes  of 
this  suit  that  the  lease  of  1840  was  in  equity  a  valid  demise  for 
the  term  of  twenty-one  years ;  and  claiming  damages  and  an  in- 
junction under  the  circumstances  before  and  hereinafter  stated. 

The  Oadley  estate  is  of  about  289  acres.  The  Swansea  Coal 
Company  had,  at  the  date  of  the  lease,  obtained  agreements  for 
leases  of  adjoining  collieries,  called  Mynydd  Newydd  and  Panty* 

(1)  33  L.  J.  (Cli.)  513.  (3)  Law  Rep.  2  C.  P.  422. 

(2)  Law  Rep.  1  C.  P.  9.  (4)  Uw  Rep.  3  H.  L.  285. 
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maes,  and  the  Plaintiffs  alleged,  but  the  Defendants  denied,  that  l.  a 

Martin  took  the  lease  of  the  CacUey  estate  for  the  purpose  of  isvi 

assigning  it  to  the  Swansea  Coal  Company.    That  part  of  the  ^^^ 
Cadley  estate  wliich  contained  the  more  valuable  minerals  abutted         *• 

VlYIAV 

towards  the  south  upon  the  Mynydd  Newydd  colliery,  in  which  the        * 

Swansea  Coal  Company,  in  or  about  the  year  1843,  sank  a  pair  of 
shafts  or  pumping  and  winding  pits,  and  on  which  they  constructed 
a  railway  and  other  works  for  the  conveyance  of  coal.    The  dip 
of  the  coal-measures  under  the  Cadley  estate  was  to  the  deep  of  or 
slopes  down  from  the  coal  in  the  Mynydd  Newydd  colliery,  so 
that  the  water  from  that  colliery  flowed  through  the  ways  and 
channels  cut    by  the  lessees  into  the   Cadley  estate,  and,  as 
the  Plaintiffs  alleged,  would,  if  not  drawn  off  and  pumped  up, 
drown  the  mines  therein ;  but  the  Defendants  maintained  that  it 
merely  flowed  through  the  CadUy  estate  into  another  colliery 
belonging  to  the  Defendants,  and  was  pumped  back  again  and 
returned  to  the  Mynydd  Newydd  pit.   The  Swansea  Coal  Company 
worked  the  coal  under  the  Cadley  estate  by  means  of  a  slant  driven 
from  the  Mynydd  Newydd  pit,  and  took  large  quantities  of  coal 
therefrom.    The  Plaintiffs  contended  that  this  mode  of  working 
was  improper,  and  that  pits  and  shafts  ought  to  have  been  sunk 
upon  the  Cadley  estate  so  as  to  drain  and  ventilate  independently 
of  the  adjoining  colliery,  in  wliich  case  proper  barriers  would  have 
been  kept  to  prevent  the  workings  on  the  Cadley  estate  from 
being  flooded  by  water  from  the  collieries  to  the  rise  of  that  estate, 
and  from  being  rendered  dangerous  by  gases  produced  in  the 
adjoining  collieries.    And  the  Plaintiffs  stated  that  some  of  the 
workings  in  the  Cadley  estate  had  in  consequence  been  drowned 
out  and  abandoned,  as  to  which,  however,  there  was  a  dispute. 
The  Defendants  contended  that  the  coal  on  the  Cadley  estate  was 
of  small  value,  and  could  only  be  worked  to  advantage  from 
another  colliery,  and  that  the  cost  of  a  shaft  would  be  £27,000  at 
least.     On  these  points  much  evidence  was  entered  into,  the  effect 
of  which  is  stated  in  the  judgment  of  the  Lord  Chancellor. 

The  Plaintiff  further  raised  a  question  whether  the  £40  dead 
rent  was  to  be  allowed  for  in  the  payment  of  the  royalties.  They 
also  claimed  damages,  because  the  Defendants  had  not  worked 
the  coal  continuously,  and  had  not  raised  so  much  as  they  might 
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L.  0.       have  raised.    The  Defendants  admitted  that  from  1844  to  1847 
1871        they  did  not  work  the  coal  on  the  Cadletf  estate,  and  did  not 
Jeooh      contend  that  they  had  raised  all  the  coal  they  might  have  raised. 
YrnAx  •'■^^  Plaintiffs  also  claimed  the  value  of  the  coal  raised  since 

^—        the  determination  of  the  lease,  allowing  for  the  cost  of  haulage, 
but  not  for  the  cost  of  getting  and  hewing. 

The  Defendants  had  worked  some  coal  in  estates  called  Paniy- 
maes  and  Blaenymaes  by  means  of  headings  driven  through  the 
Cadley  estate  into  the  Mynydd  N&wydd  pit,  and  had  carried  the 
coal  and  ventilated  their  pits  through  the  Cadley  estate ;  and  the 
Plaintiffs  further  claimed  payment  as  for  wayleaves  and  royalties 
on  this  account. 

The  Plaintiffs  further  claimed  damages  from  the  Defendants  for 
breaking  the  barrier  between  the  mines,  and  asked  for  an  injunc- 
tion to  restrain  the  Defendants  from  allowing  the  mines  to  remain 
80  as  to  be  flooded,  and  from  using  the  mines  for  the  drainage  and 
ventilation  of  other  mines.  The  Defendants  said  that  the  barriers 
had  been  broken  by  those  who  were  working  the  Cadley  colliery 
before  the  Swansea  Coal  Company  came  into  existence,  and  that 
when  the  Cadley  coal  was  worked,  the  water  would  have  made  its 
way  from  the  adjoining  mines  to  the  rise.  They  admitted  that 
they  did  not  preserve  barriers  between  the  mines  under  the  Cadley 
^  estate  and  the  Mynydd  Newydd  colliery,  and  said  that  they  were 
under  no  obligation  to  do  so. 

The  Master  of  the  Bolls,  before  whom  the  cause  was  heard,  was 
of  opinion  that»  as  to  the  coal  raised  since  the  expiration  of  the 
lease  for  twenty-one  years,  the  Defendants  must  be  treated  as 
having  taken  it  by  mistake ;  that  the  Defendants  were  not  obliged 
to  sink  a  pit,  and  had  worked  the  mine  in  a  proper  and  workman- 
like manner ;  that  they  were  entitled  to  use  the  passages  through 
the  Cadley  estate  during  the  lease ;  that  they  were  not  bound  to 
work  more  coal  than  they  had  worked.  And  his  Lordship  directed : 

1.  An  account  of  what  was  due  for  royalties  under  the  lease; 

2.  An  account  of  all  coal  and  minerals  got  from  the  mines  since 
the  expiration  of  the  lease,  and  of  the  value  thereof,  the  Defendants 
being  charged  only  with  the  fair  value  of  such  coals  and  mine- 
rals at  a  fair  rate  as  if  the  mines  had  been  purchased  fix)m  the 
Plaintiffs ;    3,  An  account  of  what  was  to  be  paid  for  the  pas- 
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sage  of  coal  through  the  estate  since  the  25th  of  Marchi  1861.       L.  0. 
That  part  of  the  bill  which  prayed  an  account  of  the  damage        1871 
done  by  working  the  mines  in  an  improper  manner,  and  by  not      j^ 
leaying  barriers,  and  by  not  sinking  proper  shafts,  was  dismissed,      yi^^ 
and  no  costs  were  given.  — 

From  this  decree  the  Plaintiffii  appealed.  They  asked — first,  an 
injunction  to  restrain  the  Defendants  from  draining  or  ventilating 
through  the  Plaintiffs*  mine ;  secondly,  £40  a  year  as  an  absolute 
rent ;  thirdly,  damages  for  not  sinking  the  pit,  and  for  not  keep* 
ing  up  the  barriers ;  fourthly,  that  the  coal  taken  might  be  valued, 
allowing  for  haulage  to  the  pit's  mouth,  but  not  for  hewing  or 
other  expenses;  and  fifthly,  damages  for  not  working  the  pit 
continuously. 

Mr.  Jessd,  Q.C.,  Mr.  Stcanstony  Q.C.,  and  Mr.  Jaoksonf  for  the 
Plaintiffs : — 

These  lessees  ought  not  to  drain  or  ventilate  through  our  mine. 
They  have  destroyed  the  barrier  between  the  pits,  and  in  so 
doing  have  destroyed  much  coal,  and  allowed  the  water  and  air  from 
their  own  pit  to  run  through  ours.  If  they  had  worked  this  coal 
from  an  independent  pit,  we  should  have  had  the  royalty,  but  now 
the  coal  is  wasted :  Beaufort  v.  Morria  (1) ;  Htrnt  v.  Peaks  (2). 
They  ought  to  restore  the  barrier,  or  in  some  way  prevent  the 
water  and  air  from  running  into  or  through  our  pit. 

We  also  claim  to  be  paid  for  the  passage  of  the  coal  from  other 
pits  through  our  land,  both  during  the  lease  and  afterwards.  In 
fact,  the  lessees  have  used  the  OaHey  estate,  not  as  a  coalpit^  but 
as  a  means  of  working  their  own  coalpits. 

We  say  that  the  lessee  ought  to  have  sunk  an  independent  pit  on 
our  land,  and  not  to  have  worked  this  coal  by  instroke  from  his  own 
pit.  The  consequence  of  his  not  doing  so  is,  that  we  are  not  able  to 
go  on  working,  and  that  the  covenants  have  not  been  complied  with. 
The  Master  of  the  Bolls  was  guided  by  Lewis  v.  FcthergiU  (3), 
but  each  lease  must  be  construed  on  its  own  terms.  This  lease 
clearly  contemplates  that  an  independent  pit  will  be  sunk.  At  the 
time  when  this  lease  was  granted  the  lessees  had  not  the  adjoining 

(I)  U  Jar.  607.  i  (2)  Joh.  705. 

(3)  Law  Hep.  5  Cb.  103. 
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L.  a  colliery,  and  therefore  neither  party  could  have  contemplated  work- 
1871'  ing  the  coal  from  the  adjoining  colliery.  Moreover,  they  are  bound 
j^N  ^^  yield  up  the  estate,  so  that  the  working  can  be  carried  on,  but  how 
can  that  be  done  without  a  pit  ?  As  things  have  happened,  we  have 
no  access  whateyer  to  the  workings  on  our  own  estate,  eyen  to  view 
them,  without  the  leave  of  the  Defendants.  It  is  admitted  that,  in 
order  to  work  our  own  coal,  we  must  sink  a  pit  and  build  barriers  to 
keep  out  the  water  from  their  pit.  The  only  proper  way  of  working 
coal  is  to  work  from  the  deep,  else  the  mine  is  in  continual  danger, 
and,  besides,  much  coal  is  wasted.  No  doubt,  if  CacUey  pit  and 
Mynydd  Netoydd  pit  had  all  belonged  to  the  same  person,  it  might 
have  answered  his  purpose  to  lose  some  coal  and  to  suffer  the  incon- 
venience of  working  from  the  rise ;  but  here  the  Cadley  coal  belongs 
to  the  Plaintiffs,  and  they  are  injured,  though  the  Defendants  may 
have  gained  by  it.  This  explains  the  conflict  of  eyidence  on  the 
subject  of  these  workings.  But  the  lessees  were  bound  to  work 
the  Cadley  coal  properly.  There  is  an  implied  contract  to  that 
effect :  Wood  v.  Copper  Miners  Company  (1) ;  Stanley  v.  Agnew  (2) ; 
Powley  V.  Walker  (3).  The  lessees  have  power  by  the  lease  to  sink 
pits,  make  railways,  take  lands,  and  other  things,  which  shew  clearly 
that  a  pit  was  intended. 

As  to  the  amount  to  be  allowed  for  the  coal,  ni'e  are  willing  to 
allow  for  haulage  and  raising,  but  not  for  hewing  or  anything  else. 
The  Plaintiffs  are  entitled  to  be  placed  in  the  same  position  as 
they  were  when  these  coals  were  severed  and  became  chattels : 
Martin  v.  Porter  (4) ;  Morgan  v.  Powell  (5).  Wood  v.  Morewood  (6) 
is  merely  a  nmjpntis  decision.  Moreover,  here  the  Defendants  had 
distinct  notice  of  our  claim,  and  wilfully  continued  as  trespassers : 
Wild  V.  Holt  (7) ;  Uynvi  Company  v.  Brogden  (8).  If  they  had 
had  no  notice  of  our  title,  they  might  perhaps  be  not  dealt  with  so 
strictly :  HiUon  v.  Woods  (9).  We  say  that  the  Defendants  ought  to 
be  compelled  to  rebuild  the  barrier,  so  that  air  and  water  shall  not 
be  allowed  to  run  into  our  pit;  otherwise,  they  are  not  working 
properly.    They  have  no  right  to  damage  our  colliery  in  this  way. 

(1)  7  0.  B.  906.  (5)  3  Q.  B.  278. 

(2)  12  M.  &  W.  827.  (6)  Ibid.  440,  n. 

(3)  5  T.  R.  873.  (7)  9  M.  &  W.  672. 

(4)  5  M.  &  W.  351.  (8)  Law  Kep.  11  Eq.  188, 

(9)  Law  Rep.  4  Eq.  432. 
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We  also  say  tbat  tlio  covenant  to  work  in  a  proper  and  work-       l.  C, 
manlike  manner  must  mean  an  absolute  covenant  to  work,  and       isTi 
that  if  the  coal  has  not  been  suflSciently  worked,  the  Plaintiffs  are       j^k 
entitled  to  damages:  Sharp  v.  Wright  (1).    It  is  absurd  to  sup- 
pose that  the  lessor  intended  to  give  up  his  mines  for  twenty-one, 
or  perhaps  sixty  years,  with  the  expectation  of  receiving  £40  a  year 
only.    We  say  that  they  never  reaily  and  properly  worked  the 
CadUy  coal,  but  only  used  the  Cadley  estate  for  the  purposes  of 
the  adjoining  collieries.    They  have  gotten  but  little  coal^  and 
have  injured  the  estate :  Foley  v.  AddenhrooJce  (2). 

At  the  conclusion  of  the  argument  for  the  Appellants,  the  Lord 
Chancellor  expressed  his  opinion  that  the  Defendants  were  not 
bound  to  work  continuously. 

Sir  Bounddl  Palmer,  Q.C.,  Mr.  Southgale,  Q.C.,  and  Mr.  Speed, 
for  the  Defendants : — 

As  to  keeping  up  the  barriers,  the  law  is  settled  by  Smith  v. 
Kenrick  (3). 

As  to  the  amount  to  be  paid  for  the  coal  gotten  since  the  ex- 
piration of  the  lease,  the  rule  in  equity  is  different  from  that  at 
law.  The  lessees  honestly  believed  that  the  lessors  Iiad  power  to 
grant  the  lease,  and  carried  the  matter  up  to  the  House  of  Lords. 
Some  of  the  Judges  of  the  Court  of  Common  Picas  thought  the 
lease  good.  The  Defendants  acted  fairly  and  honestly,  and  must 
be  treated  accordingly.  At  law  the  action  is  simply  for  the  con- 
version of  the  chattel,  and  the  expense  cannot  be  taken  into 
account;  but  even  at  law  the  expense  of  carrying  is  allowed. 
Here  the  technical  rule  of  trover  does  not  apply.  We  admit  that 
we  have  taken  away  the  coal,  and  that  the  Plaintiffs  are  entitled 
to  the  value  of  it  in  the  ground ;  on  any  other  principle  they  get  the 
Yslneplw  our  labour.  As  to  the  separate  pit,  if  there  was  any  doubt, 
it  has  been  removed  by  the  decision  in  Levne  v.  FothergiU  (4). 

Mr.  Je$8d,  in  reply : — 

Here  the  lessees  had  not  the  adjoining  collieries  at  the  time 
when  the  lease  was  granted,  and  there  is  no  reason  to  think  that 

(1)  28  Beav.  160.  (3)  7  C.  B.  515 ;  13  Jur.  363. 

(2)  13  M,  &  W.  174.  (4)  Law  Rep.  6  Ch.  103. 
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L.  0.       the  lessors  expected  them  not  to  sink  a  pit.    The  natural  oon- 

1871        struction  of  the  lease  is  that  a  pit  would  be  sunk.    It  is  admitted 

j^^      that  working  by  instroke  is  injurious ;  and  if  that  had  been  in* 

*"         tended,  a  distinct  provision  would  have  been  made  for  it  in  the 

«-«       lease.    The  whole  tenor  of  the  lease  is  the  other  way.    As  to  the 

barriers,  the  Defendants  have  no  right  to  send  their  water  through 

our  landy  even  though,  as  they  say,  it  is  pumped  back. 

LoBD  Hathkrley,  L.C. : — 

One  main  question  in  this  case  is,  whether  the  Defendants  were 
by  the  terms  of  the  lease  bound  to  sink  a  pit  on  the  CctcUey  estate, 
so  that  when  the  reversioners,  who  are  represented  by  the  Plaintiffs, 
came  into  possession,  they  should  be  able  to  continue  working  the 
mines. 

The  argument  with  which  I  have  been  chiefly  pressed  in  support 
of  the  claim  made  by  the  Plaintiffs  was  founded  on  the  provision 
in  the  lease  that  the  estate  shall,  at  the  expiration  of  the  lease,  be 
delivered  up,  so  that  the  works  may  be  continued.  I  think  a  great 
part  of  the  fallacy  of  the  argument  for  amplifying  that  covenant 
arises  from  considering  it  to  mean  that  which  might  possibly  have 
been  anticipated,  on  the  part  of  the  lessors  as  well  as  on  the  part 
of  the  lessees,  when  the  lease  was  entered  into,  as  likely  to  take 
place ;  and  this  was  urged  before  me  as  an  argument  to  induce  the 
Court  to  introduce  an  implied  covenant,  which  the  parties  nowhere 
expressed,  because  it  was  said  that,  unless  an  implied  covenant 
were  introduced,  that  intention  which  was  present  to  the  minds  of 
both  parties  could  not  be  carried  into  effect. 

Now,  the  first  observation  that  arises  with  reference  to  this 
clause,  which  is  very  often  to  be  found  in  leases  of  this  description, 
is,  that  this  lease  must  have  been  prepared  and  entered  into  with 
due  consideration.  I  am  bound  to  consider  that  each  party  un- 
derstood what  suited  his  own  purpose  best  in  entering  into  such 
a  bargain.  In  some  cases  a  question  has  arisen  as  to  the  effect 
of  the  word  '<  intention."  That  question  was  raised  in  the  case  of 
Bighf  V.  Oreat  Western  Railway  Company  (1).  There  a  doubt 
arose  as  to  whether  the  company  were  bound  to  stop  all  their 
trains  at  Swindon^  and  the  Court  of  Common  Law  (2)  held  that 

(1)  10  Jur.  488,  531.  (2)  14  M.  &  W.  811. 
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the  expression  of  that  intention  was  on  the  face  of  it  equivalent       jj.  0. 
to  a  covenant.    Bat  it  is  entirely  unnecessary  to  enter  into  that       isri 
question  here,  for  no  intention  is  referred  to,  and  a  covenant  cannot      j^^ 
be  implied  which  the  parties  have  not  thought  fit  anywhere  to      ^  ^ 
express.  That  would,  in  my  opinion,  be  a  monstrous  stretch  of  the       -^'' 
doctrine  applicable  to  such  cases. 

It  has  further  been  argued,  that  giving  the  lessees  power  to  do 
certain  acts  implies  a  covenant  on  their  part  to  do  them ;  but  that 
is  a  complete  inversion.  The  lessee  has  secured  to  himself  certain 
advantages,  without  introducing  any  corresponding  obUgation. 

The  demise  is  simply  of  the  coal,  not  of  the  surface : — [His  Lord- 
ahip  then  read  the  demise.]  The  argument  upon  that  is,  that  there 
is  the  fullest  possible  power  to  work  the  mine,  and  to  take  any 
lawful  means  of  raising  the  coal,  and  this,  according  to  the  decided 
authorities,  includes  the  very  power  of  working  from  other  mines 
if  the  lessee  has  them.  There  is  the  power  of  making  roads  in, 
over,  and  under,  to  carry  not  only  those  coals  which  may  be  gotten 
out  of  this  particular  mine,  but  also  the  coal  from  other  mines. 
Then  there  is  the  power  to  raise  the  coal  to  the  surface.  Then 
comes  the  power  of  pursuing  the  veins  underground,  and  of  work- 
ing the  veins  demised  in  connection  with  other  veins,  for  the  pur- 
pose of  pursuing,  raising,  or  bringing  the  same  on  the  lands  demised. 

Power  is  given  to  dig  pits,  to  bring  coal  to  the  surface,  to  make 
roads,  and  carry  coal  on  the  surface,  because  the  surface  is  not 
demised,  and  the  lessee  would  be  unable  to  carry  his  coals  over  the 
estate  without  this  power ;  but  I  cannot  infer  from  that  a  negative, 
and  that  the  lessee  is  not  to  work  the  coal  by  any  other  method. 
If  he  l^is  owner  of  the  noighbouring  mine,  he  may  do  what  he 
pleases,  and  no  power  was  needed  in  the  lease  to  enable  him  to 
do  so ;  but  in  order  to  do  anything^  on  the  surface  which  belongs 
to  the  lessor  he  must  take  a  power.  That  power  he  accordingly 
takes,  and  I  am  asked  to  infer  that  he  is  under  an  obligation  not 
to  use  the  larger  power  which  is  given  him  by  this  lease  to  work 
by  all  lawful  means.  He  was  able  to  work  the  adjoining  mine, 
and  he  took  care  to  secure  to  himself  powers  to  carry  the  coal  he 
raised  from  that  mine,  as  well  as  the  coal  he  might  raise  from  the 
demised  mine,  over  the  surface  of  the  Oadley  estate ;  but  he  has 
entered  into  no  obligation  to  work  by  means  of  that  surface  only. 
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L.  0.  There  is  nothing  else  in  the  lease  which  appears  to  concern  the 

1871  sinking  of  a  pit,  except  the  covenant  to  work  the  coal  in  a  proper 
j^ji  and  workmanlike  manner.  It  cannot  be  said  that  working  from 
your  own  mine,  if  you  hare  power  to  do  it,  is  not  working  in  a 
proper  and  workmanlike  manner.  No  one  can  say  that  working 
by  instroke  is  improper  'per  ae ;  and  the  foundation  of  much  of  the 
evidence  on  that  subject  was  that  an  intention  must  be  implied 
that  the  mines  were  not  to  be  worked  from  the  adjoining  pit,  and 
were  only  to  be  worked  from  the  lessor's  estate. 

I  was  much  pressed  with  the  clause  which  provides  that  the 
lessee  shall  give  np  the  pits  and  other  works,  so  that  the  coals 
may  be  continued  to  be  worked  by  the  lessor.  This  is  said  to 
shew  that  it  is  implied  throughout  the  lease  that  pits  shall  be 
sunk,  and  here  I  make  the  same  remark  which  I  made  at  the 
beginning,  that  both  sides  most  probably  thought  that  pits  would 
be  sunk,  but  that  does  not  amount  in  my  mind  to  a  covenant  to 
make  them.  The  words  are,  "  All  pits  and  shafts  which  shall  be 
then  open."  That  implies  that  they  may  or  may  not  bo  open. 
What  was  there  to  prevent  the  closing  of  the  pits  before  the  ex- 
piration of  the  lease  ? — and  if  they  are  not  open  at  the  expiration  of 
the  lease,  they  are  to  be  handed  over  in  that  state.  Then,  further, 
there  is  this,  that  they  are  to  be  given  up  in  such  a  condition  as 
that  the  works  may  be  continued.  Now^  how  can  it  possibly  be 
said  that  the  works  cannot  be  continued,  when  the  lessor  has  got 
his  own  surface  land,  and  may,  by  sinking  a  pit,  go  down  and  work 
the  coal  at  any  time  he  pleases  ? 

The  whole  contest  is,  whether  the  lessee  or  the  lessor  is  to  pay 
this  sum  of  £27,000  for  a  pit.  The  lessor  can  sink  his  pit,  and 
lie  has  a  right  when  he  has  sunk  his  pit  to  find  all  the  works  in 
such  a  state  as  will  enable  him  to  go  on  in  the  same  manner  as 
the  previous  lessees  did.  Other  people  may  have  their  means  of 
access,  and  he  may  have  his  means  of  access.  But  whatever  they 
do  to  his  property,  they  are  to  leave  his  property  so  that  whenever 
he  takes  possession  of  it  he  may  be  able  to  work  and  to  sink  pits 
for  himself,  and  not  find  the  whole  colliery  flooded  with  water  and 
])illars  not  left,  but  find  it  in  a  proper  condition,  so  that  he  may 
go  on  with  the  works. 
Then  it  is  said  that  he  cannot  go  on  with  the  working  of  this 


r. 

VlVIAK. 


VOL.  VI.]  CHANOEBY  APPEALS.  757 

mine  if  he  has  first  to  sink  the  pit,  and  that  carrying  on  the  works  L.  G. 
mnst  mean  that  they  are  to  be  carried  on  just  as  unremittingly  as  1871 
they  were  before.  I  should  not  be  inclined  to  give  much  weight  to  Jfgox 
that  observation  as  an  inference  for  importing  a  covenant  of  tin's 
extremely  onerous  nature.  I  find  that  there  is  a  power  to  the 
lessee  to  remove  all  the  machinery,  railroads,  tramroads,  ironwork, 
and  woodwork ;  and  if  that  was  done,  I  apprehend  that  the  lessors 
would  have  to  build  an  engine  and  lay  down  railroads  and  tram- 
roads,  even  if  the  covenant  extended  to  saying  that  there  was  to 
be  a  pit  However,  I  think  the  best  answer  to  that  is,  that  if  the 
parties  meant  such  a  covenant  they  have  not  expressed  it.  And  if 
there  had  been  such  an  obligation  in  the  deed,  I  apprehend  the 
lessors  would  not  have  gone  on  from  the  year  1841  down  to  the 
present  time  without  attempting  to  enforce  their  rights.  It  ought 
to  have  been  insisted  upon  at  first,  but  nothing  of  the  kind  has 
been  suggested,  and  no  attempt  has  been  made  to  force  the  lessees 
to  work  the  mines  by  outstroke  instead  of  instroke ;  this  is  a  mere 
afterthought,  in  order  to  compel  the  Defendants  to  spend  £27,000 
upon  this  mine. 

Then  as  to  the  continuous  working:  It  must  be  remembered 
that  the  subject-matter  is  a  coal  mine,  and  there  are  various  pro- 
visions about  working  coal.  An  obvious  remark  upon  that  would 
be  that  where  one  person  is  taking  a  mine  and  another  person 
is  letting  a  mine,  they  both  think  the  mine  will  be  worked ;  and 
in  numerous  leases  which  have  come  before  the  Court,  there  is  a 
covenant  on  the  part  of  the  lessee  to  work  the  mines  continuously, 
and  there  are  other  provisions  of  that  kind.  But  when  that  is 
intended  it  is  stated.  A  lessee  entering  into  such  a  covenant 
cannot  complain  if  he  is  unable  to  fulfil  his  engagement,  but  here 
there  is  nothing  of  the  sort.  It  is  said,  that  because  the  lessee 
covenants  that  he  will  do  the  work  in  a  workmanlike  manner, 
he  has  covenanted  to  be  always  working.  But  there  are  various 
approved  modes  of  effecting  such  a  purpose.  One  is  to  take  so 
heavy  a  dead  rent  as  to  make  the  lessee  find  it  to  his  own  benefit 
to  work,  because  the  rent  must  be  paid  whether  he  works  the 
mine  or  not.  Another  mode  is  to  have  an  express  covenant  that 
he  shall  continuously  work.  Another  mode  is  to  say  that  so  much 
coal  shall  be  raised  per  annum ;  but  to  say  that  this  is  to  be  implied 
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L.  0.       from  a  covenant  to  work  in  a  workmanlike  manner  would  be  a 
1871        very  great  stretch  of  the  terms  actually  employed.    If  the  parties 
Jiooi      meant  the  lessee  to  work  continuously,  they  ought  to  have  said  so. 
YiTiAx.     ^^  ^^  ^^^^  ^^^  there  is  no  dead  rent  reserved  of  such  an  amount  as 
-— -        to  compel  him  to  work ;  but  I  cannot  say  there  is  anything  on  the 
face  of  the  lease  to  justify  me  in  saying  that  this  mine  was  in- 
tended to  be  continuously  worked,  and  I  cannot  strain  the  words  so 
far  as  to  say  that  the  lessor  has  secured  it  by  any  covenant  or 
engagement  in  the  lease. 

[His  Lordship  then  expressed  his  opinion  as  to  the  mode  in 
which  the  £40  rent  was  to  be  calculated.] 

I  come  now  to  another  question,  which  is  the  question  of  the 
wayleaves.  The  Master  of  the  Bolls  gave  them,  and  there  has 
been  a  question  raised  about  the  water-leaves  and  the  air-leaves,  as 
they  are  called.  It  is  said  that  something  should  be  paid,  either 
in  respect  of  damages,  or  in  the  way  of  rent,  in  respect  of  those 
way-leaves  or  air-leaves.  It  must  be  after  the  expiration  of  the 
lease ;  there  is  nothing  at  all  said  about  any  such  leaves  in  the  lease. 
But  there  is  another  question  raised ;  and  that  is,  about  the  damage 
done ;  and  the  argument  is  put  thus :  You  have  had  the  benefit  of 
water-leaves  and  air-leaves  since  the  expiration  of  this  lease,  and 
for  those  privileges  you  must  compensate  us,  and  the  damage  done 
to  the  pit  can  be  best  measured  in  that  way.  Now,  I  apprehend, 
as  to  all  that  was  done  during  the  lease,  there  jb  no  question  at  all. 
During  the  continuance  of  the  lease,  the  lessee  had  a  right  to 
make  any  conduits  he  pleased  for  the  conveyance  of  water  over 
the  demised  premises.  After  the  lease  he  would  not  be  bound  to 
put  any  barrier  between  his  own  mine  and  those  mines  which  were 
demised  to  him,  in  order  to  prevent  the  water  running  by  the 
action  of  gravitation  from  his  own  mine  into  his  neighbour's  mine ; 
and  there  is  no  doubt  the  waters  would  find  their  way  into  this 
channel  which  he  has  made,  and  which  it  was  perfectly  lawful  for 
him  to  make.  I  do  not  find  he  made  any  channel  in  his  mine 
during  the  term  of  the  demise,  in  order  that  the  water  might  pass 
through  it  What  he  did  was — ^he  cut  drifts  and  ways ;  and  the 
only  evidence  that  I  have  before  me  on  the  subject,  as  far  as  there 
is  any  evidence  at  all,  is,  that  by  the  simple  force  of  gravitation 
the  water  in  these  drifts  has  found  its  way  down.    If  the  Plaintiff 
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are  so  minded,  they  may  stop  up  those  cham^els,  or  do  anything       l.  0. 
they  please  with  them.    They  can  prevent  their  being  in  any  way        i87l 
used ;  but  the  Defendants,  not  being  obliged  to  use  them,  are  not      j^^^ 
to  pay,  because  those  channels,  so  long  as  they  exist,  bring  the     ^  ^* 
water  down  to  other  mines  of  the  Defendants  lying  to  the  deep,        — ' 
whence  they  pump  the  water  back. 

[His  Lordship  then  expressed  his  opinion  that  the  pumping  by 
the  Defendants  did  not  increase  the  flow  of  water,  and  that  the 
passage  of  air  was  like  that  of  water.] 

If  the  Plaintiffs  are  so  minded,  they  can  at  any  time  deprive 
the  Defendants  of  all  benefit  from  the  passage  of  air  and  water. 
They  can  build  a  wall  as  a  barrier  between  their  mine  and  the 
Defendants'  mine ;  but  the  Defendants  are  not  bound  to  build  any 
wall  at  all ;  they  are  simply  enjoying  that  which  is  given  them  by 
the  mere  circumstances  of  a  series  of  lawful  acts  which  have  been 
done,  and  which  (the  lease  now  being  over)  the  Plaintifis  can  put 
an  end  to  if  they  like.  It  gives  no  right  to  the  Plaintiffs  to 
recover  compensation. 

On  the  other  points  I  reserve  my  judgment. 


Jan.  25.  Lord  Hatheblby,  L.C.,  said  that,  under  the  circum- 
stances of  the  case,  he  should  not  interfere  with  the  decree  of  the 
Master  of  the  Bolls  as  to  the  costs,  and  that  he  thought  that  as  no 
special  damage  was  shewn  to  have  been  caused  by  the  flowing  of 
water  through  the  Cadley  pit  occasioned  by  improper  working 
during  the  continuance  of  the  lease,  but  only  such  as  would  occur 
from  the  ordinary  working,  nothing  was  to  be  paid  on  that  account. 
He  then^  said :  But  I  think  the  question  is  different  as  to  what 
may  have  taken  place  in  the  workings  since  the  25th  of  March, 
1861,  because  from  that  time  the  Defendants  were  not  entitled  to 
work  the  mine  at  all  There  is  some  evidence  of  damage  from 
the  mode  of  working  the  mine  since  that  time,  though  not  very 
strong,  yet  sufficient  for  me  to  say  that  there  ought  to  be  an 
inquiry  what  is  proper  to  be  allowed  to  the  Plaintiffs  as  compen- 
sation for  such  damage.    [His  Lordship  then  gave  directions  as  to 
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L.  G.  the  £40  rent,  and  continued : — "]  Now  I  approach  the  question 
1871  of  the  allowance  to  be  made  for  the  coal  worked  wrongfully  after 
jBGosr  ^^^®  expiration  of  the  lease,  the  value  of  which  is  to  be  accounted 
for,  subject  to  deductions — one  deduction  being,  according  to  all 
the  authorities,  for  the  haulage  and  bringing  the  coal  from  the 
bottom  of  the  pit  up  to  the  pit's  mouth.  But  the  question  now  is, 
whether  or  not  there  is  also  to  be  allowed  to  the  Defendants  that 
which  the  Master  of  the  Rolls  has  allowed,  the  cost  of  winning 
and  getting — that  is  to  say,  detaching  the  coal  from  the  solid 
rock,  and  converting  it  into  what  is  by  the  authorities  held  to  be 
a  chattel. 

I  must  say  that  the  doctrine  of  the  Courts  of  Law  on  this 
subject  does  not  seem  to  me,  if  I  may  venture  to  say  so,  to  be  in  a 
very  satisfactory  state.  The  Courts  of  Law  seem  clearly  to  have 
decided,  in  Martin  v.  Porter  (1),  that  the  hewing  was  not  to  bo 
allowed  for :  on  this  principle,  that  the  Defendant  being  a  tres- 
passer, and  having  converted  into  a  chattel  that  which  was  part 
of  the  freehold,  the  freeholder  or  reversioner  was  entitled  to  the 
chattel  so  converted  at  the  moment  it  became  a  chattel ;  and  as 
it  became  a  chattel  at  the  bottom  of  the  pit,  the  Courts  of  Law 
did  not  allow  for  the  process  which  converted  it  into  a  chattel, 
but  they  did  allow  for  the  expense  of  afterwards  bringing  it  up 
from  the  pit,  that  being  the  value  which  they  thought  to  be  the 
measure  of  the  damages  to  which  the  Plaintiff  was  entitled. 

A  part  of  the  reasoning  in  that  case  and  in  some  of  the  other 
cases  was,  that  the  owner  may  claim  a  chattel  wherever  he  finds  it. 
If  that  were  so,  he  might  claim  the  coal  at  the  top  of  the  pit 
without  making  any  allowance  at  all.  But  that  does  not  seem  to 
be  the  principle  which  has  been  acted  upon.  Then  there  was 
another  principle  suggested  by  Mr.  Justice  Goleridge  (2),  that  the 
proper  value  was  what  the  owner  had  lost,  which  was  the  value  of 
the  thing  as  it  existed  unhewn  in  the  pit,  because  it  was  in  that 
state  when  he  lost  it,  and  that  was  what  he  was  deprived  of. 
However,  the  learned  Judge  deferred  to  the  decision  in  Martin 
V.  Porter f  and  submitted  to  that  rule.  Now  it  strikes  me  as  a 
strong  measure  to  give  a  man,  instead  of  the  value  of  his  coal,  the 
great  advantage  of  having  it  worked  without  any  expense  for 

(1)  6  M.  &  W.  351.  (2)  3  Q.  B.  279. 
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getting  and  hewing.  Suppose  the  mine  worked  out^  then  what  he  L.  0. 
has  lost  is  the  coal,  but  this  rule  would  give  him  besides  all  the  1871 
cost  of  getting  and  hewing.  It  seems  a  rough-and-ready  mode  of  j£oon 
doing  justice,  though  the  remark  that  a  wilful  trespasser  ought  to     xi^j^ 

be  punished  is  worthy  of  observation ;  and  further,  as  was  said  by        

one  of  the  Judges,  when  you  deprive  a  man  of  his  property  in  this 
way,  you  deprive  him  of  the  management  and  control  of  his  own 
property,  and  he  might  have  made  a  better  bargain.  All  that»  how- 
ever, is  of  course  speculative,  and  it  seems  to  me  that  the  Judges 
have  founded  their  decisions  upon  the  ground  of  wilful  trespass,  as 
in  Martin  v.  Porter  (1),  where  Mr.  Baron  ParJce  expresses  himself 
pleased  with  the  rule  as  laid  down.  But  the  same  learned  Baron,  in 
Wood  V.  Morewood  (2),  held  that,  where  there  was  a  bond  fide  claim 
of  title,  the  trespasser  would  be  allowed  for  hewing  as  well  as  for 
the  other  expenses.  That  was,  no  doubt,  a  niai  prius  decision,  but 
it  was  adhered  to  by  the  learned  Judge.  I  cannot,  however,  say 
that  this  doctrine  is  very  satisfactory ;  and,  no  doubt,  it  is  open  to 
Mr.  JesBeTs  remark,  that  we  cannot  dive  into  a  man's  mind  and 
know  whether  he  thinks  the  title  to  be  good  or  bad ;  and  I  doubt 
if  we  can  say  that  the  other  Judges  agreed  in  all  these  views. 

In  that  position  of  the  legal  authorities  I  do  not  feel  disposed 
to  introduce  in  equity  a  mode  of  assessing  damages  according 
to  a  stricter  rule  of  damages  than  that  which  has  been  applied 
at  law.  This  Court  never  allows  a  man  to  make  profit  by  a  wrong, 
but  by  Lord  Cairns^  Ad  the  Court  has  the  power  of  assessing 
damages,  and  therefore  it  is  fairly  argued  here  that  this  is  a  case 
in  which  damages  ougbt  to  be  reckoned  according  to  the  rule  in 
Martin  v.  Porter.  Now,  no  doubt^  these  Defendants  were  told  over 
and  over  again  that  the  Plaintiffs  disputed  their  title,  but  they  held 
under  a  lease  which  professed  to  give  a  title  if  the  lessors  had 
power  so  to  do.  The  working  went  on  on  that  assumption,  lond 
fide  as  it  seems  to  me,  and  after  long  litigation  the  House  of  Lords 
held  that  the  lease  was  not  valid,  and  therefore  the  Defendants 
were  wrongdoers  ah  initio.  [His  Lordship  then  commented  on  the 
proceedings  in  Ernest  v.  Vivian,  and  on  the  proceedings  at  law, 
as  shewing  that  the  case  of  the  Defendants  was  not  flimsy,  but  that 
they  were  acting  lond  fide.] 

(1)  5  M.  &  W.  351.  (2)  3  Q.  B.  440,  n. 
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L.  0.  I  think,  looking  to  what  has  been  determined  at  law,  and  looking 

1871       to  what  the  coarse  of  this  Court  was  until  Lord  Gaima*  Act  was 

Jegok       passed,  I  do  not  feel  called  u{>on  to  give,  in  the  nature  of  damages, 

VmAw      *^^*  which  in  accordance  with  the  decisions  would  apparently  not 

— -       have  been  given  at  law  by  way  of  damages.    I  think  that  the 

milder  rule  of  law  is  certainly  that  which  ought  to  guide  this 

Court,  subject  to  any  case  made  of  a  special  character  which  would 

induce  the  Court  to  swerve  from  it :  otherwise,  on  the  one  hand,  a 

trespass  might  be  committed  with  impunity  if  the  rule  in  poenam 

were  not  insisted  upon ;  so,  on  the  other  hand,  persons  might  stand 

by  and  see  their  coal  worked,  being  spared  the  expense  of  winning 

and  getting  it. 

These  Piaintififs  are  clearly  entitled  to  be  recompensed  for  any 
damage  done  beyond  the  actual  value  of  the  coal  in  the  course  of 
their  working,  and  I  ought  to  observe  that  there  is  a  good  deal  of 
difficulty  in  knowing  how  exact  justice  can  be  done  in  such  a  case, 
as  the  prevention  of  the  Plaintiffs  from  themselves  letting  their 
coal  is  in  itself  a  serious  inconvenience  and  injury ;  and  the  only 
remark  I  have  to  make  on  that  point  is,  that  the  Plaintiffs  have 
themselves  been  dilatory  in  their  legal  proceedings,  though  they 
have  given  abundance  of  notices  to  the  Defendants.  The  Plaintiffs 
now  get  the  whole  value  of  the  coal  dug,  and  the  coal  not  dug 
remains  for  them,  subject,  of  course,  to  the  question  how  far  it 
has  been  damaged. 

His  Lordship  then  said  that  the  variations  in  the  decree  did  not 
make  any  serious  difference  in  the  matter  of  the  costs  of  the  suit, 
as  to  which  he  agreed  with  the  Master  of  the  Bolls,  the  Plaintiffs 
having  been  partly  right  and  partly  wrong.  He  gave  no  costs  of 
the  appeal. 

Minutes  :— Vary  decree  of  the  Master  of  the  Rolls. 

Direct  an  aocoont  of  what  is  payable  for  rent  and  royalties  under  the  lease,  and 
in  taking  that  account  the  4«.  per  wey,  payable  after  the  first  200  weys,  be  calcu- 
lated in  each  year,  subject  to  deduction  of  the  said  200  weys.  An  account  of 
coal  and  mineral  got  from  the  mines  since  the  25th  of  March,  1861,  and  of  the 
value  thereof,  the  Defendants  to  be  charged  with  the  .fair  value  of  such  coal  and 
other  minerals  at  the  same  rate  as  if  the  mines  had  been  purchased  by  the  Defen- 
dants at  the  fair  market  value  of  the  district.  An  inquiry  as  to  damages  beyond 
the  removal  of  the  coal  occasioned  by  working  the  mines  since  the  25th  of  March, 
1861,  and  what  should  be  allowed  as  compensation.    An  inquiry  of  what  ought 
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to  be  paid  by  way  of  way-leave  for  the  passage  of  coal  Uirougb  the  mines  since  the  L.  C. 

25th  of  March,  1861.    Dismiss  so  mach  of  the  bill  as  asks  for  damages  for  not  ^^^ 

sinking  a  pit    No  costs  of  the  appeal.  ^^^^^ 

Jeook 

Solicitor  for  the  Plaintiff:  Mr.  J.  LaU,  agent  for  Messrs,  DarvVl  vi^'^h. 

&  Co,,  Windsor. 

Solicitor  for  the  Defendants :  Mr.  W.  M.  Eacon. 


LADYMAN  V.  GRAVE.    <  lc. 

1871 


Access  of  L{(/ht — PrescrijpUon — 2  <fc  3  WiU,  4,  c.  71,  8,  3 — Tioenty  Years — Unity 

of  Possession—  Tenant.  J^u  1, 2, 5, 7. 

A  right  to  the  access  and  use  of  light  to  a  house  cannot  be  acquired, 
under  2  &  3  Will.  4,  c.  71,  s.  3,  by  the  lapse  of  time  during  which  the 
owner  of  the  house,  or  his  occupying  tenant,  is  also  the  occupier  of  the  land 
over  which  the  right  would  extend. 

During  such  period  of  unity  of  occupation,  the  running  of  the  twenty  years 
under  the  statute  is  only  suspended. 

SemUef  the  owner  in  fee  of  land  demised  for  a  term  of  years  is  subject 
to  any  right  to  access  and  use  of  light  over  his  land  which  may  be  acquired 
by  the  owner  of  an  adjoining  house  during  the  demise. 

Decree  of  Stuart^  V.C,  reversed. 

XHIS  was  a  suit  to  restrain  the  Defendant  from  building  on 
a  piece  of  land  so  as  to  obstruct  the  access  of  light  to  the  Fkintiff's 
house  near  Keswick. 

The  Plaintiff's  house  was  built  in  1803  or  1804^  and  at  the  back 
was  a  piece  of  ground  used  as  a  garden,  which  seemed  to  have  been 
at  first  waste,  or,  at  'all  eventSi  not  separated  from  the  adjoin- 
ing field.  In  or  about  the  year  1817  the  house  was  let  to  one 
Ambrose  Turner,  who  then  became  tenant  of  the  garden,  as  the 
Defendant  contended,  or  was  merely  allowed  access  to  it,  as  the 
Plaintiff  contended.  No  rent  was  paid  by  Tnmer  for  the  garden, 
the  owner,  SlacJc,  being  Turner's  son-in-law ;  but  the  garden  was 
then,  as  the  Defendant  contended,  separated  from  the  adjoining 
field,  and  planted  with  orchard  trees.  Turner  died  in  1819,  and 
the  house' was  then  let  to  a  Miss  MarshaUy  and  afterwards  to 
others,  all  of  whom  appeared  in  some  way  to  have  had  access  to 

the  garden ;  but  on  what  tenure,  or  in  what  way,  was  disputed.    In 

8  0  2  1 
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L.  C.  1830,  a  Mr,  Dawson  bought  the  house,  and  from  that  time  10s.  a 
1871  year  appeared  to  have  been  paid  by  the  owners  of  the  house,  as 
Ladtmah  tenants  from  year  to  year,  to  the  owner  of  the  garden,  until  1861, 
GbIVe  when  a  lease  for  ten  years  at  lOs.  a  year  was  made  by  the  owner 
— —  of  the  garden  to  Miss  Clark,  the  then  owner  of  the  house.  In 
1865  the  Plaintiff  purchased  the  house  from  Miss  Clark  ;  and  in 
1 867  the  Defendant  purchased  the  reversion  in  fee  of  the  garden ; 
and  he  afterwards  purchased  the  residue  of  the  term  of  ten  years 
from  Miss  Clarh  The  Defendant  had  begun  to  build  on  the 
garden  a  row  of  cottages  which  would  obstruct  the  access  of  light 
to  the  windows  of  the  Plaintiff's  house,  and  the  Plaintiff,  in  June, 
1869,  filed  the  bill  in  this  suit  against  the  Defendant,  alleging  that 
the  lease  of  the  garden  was  intended  to  pass  to  him  by  the 
conveyance  of  the  house  from  Miss  Clark,  and  that  the  Plaintiff 
had  paid  the  rent  of  10s.  to  Mary  Turner,  the  owner  of  the  garden, 
and  would  have  paid  it  to  the  Defendant,  but  the  Defendant 
refused  to  receive  it,  or  to  acknowledge  him  as  tenant,  which  he 
ought  to  be ;  and  alleging  that  his  ancient  lights  were  obstructed, 
and  praying  an  injunction  to  restrain  the  Defendant  from  erecting 
any  building  which  would  obstruct  the  free  access  of  light  and 
air  to  the  Plaintiff's  ancient  lights. 

The  contention  that  the  lease  of  the  garden  passed  with  the 
house  seemed  to  have  been  abandoned  by  the  Plaintiff,  who  rested 
his  case  on  the  obstruction  to  his  ancient  lights.  The  principal 
defence  to  the  suit  was,  that  the  owners  or  tenants  of  the  Plaintiff's 
house  had  never  since  1817  enjoyed  any  rights  adversely  to  the 
owners  of  the  garden,  but  only  by  permission  and  as  tenants ;  and 
this  depended  on  the  tenure  from  1817,  when  Twmer  was  in 
possession,  to  a  sufficient  time  to  make  up  twenty  years  from 
1803,  when  the  house  was  built.  The  evidence  was  very  volu- 
minous. The  Vice-Chancellor  Stuart  was  of  opinion,  that  the 
owner  or  tenants  of  the  house  were  not,  in  and  after  1817,  tenants 
of  the  garden,  and  decreed  an  injunction  (1). 
The  Defendant  appealed. 

(1)  1870.  Dec.  14.  ^j  ^  ^^  ^j^^  ^^^^^    ^^  ^^^  PlaintifTa 

Bib  John  Stcabt,  V.C.  :—  case  is  now  put^  he  asserts  that  the 

This  case  is  attended  with  very  con-  light  which  he  seeks  to  protect  by  this 

siderable  difficulty,  both  as  to  the  law  suit  was  an   ancient   light   existing 
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Sir  BaundeU  Palmer,  Q.O.,  Mr.  DtcJcinson,  Q.C.,  and  Mr.  Fischer, 
for  the  Appellant,  contended  tliat^  upon  the  evidence,  unity  of 
possession  of  the  house  and  garden  had  been  proved — at  all  events, 


L.C. 
1871 


before  the  statute.  If  it  be  proved  that 
tbero  was  an  uninterrupted  enjoyment 
of  tbe  light  for  a  period  of  twenty 
years  and  upwards  after  the  time  that 
the  house  was  built,  I  think  the  Plain- 
tiff is  justified  in  saying  that  the  light 
had  become  an  ancient  light,  and  was 
entitled  to  protection.  The  question 
in  this  part  of  the  case  is  a  question  of 
fact  entirely,  because  it  is  asserted  on 
the  part  of  the  Defendant  that  this 
house  was  not  built  until  1804,  and 
that  soon  after  it  was  built  there  was  a 
unity  of  possession  of  the  house  and 
the  garden  behind  it  upon  which  the 
building  now  complained  of  is  about  to 
be  erected.  There  is  a  direct  conflict 
of  evidence  by  many  witnesses,  but  it 
seems  to  me  that  the  weight  of  evi- 
dence is  in  favour  of  the  Plaintiff, 
and  that  the  Defendant  has  not  proved 
what,  in  order  to  suoceed,  he  must 
prove,  as  to  the  unity  of  possession,  so 
as  to  prevent  the  effect  of  the  lapse  of 
time.  [His  Honour  then  stated  tho 
effect  of  tho  evidence.] 

Upon  tho  result  of  this  evidence  I 
can  come  to  no  other  conclusion  than 
this,  that  the  Defendant  has  not  proved 
a  unity  of  possession  of  this  house  in 
which  these  lights  are  situated  with 
this  piece  of  ground  behind  it  within 
twenty  years  after  the  house  was  built. 
If  that  be  so,  by  the  law  these  lights  had 
become  ancient  lights,  and  are  entitled 
to  protection.  It  is  said,  however,  that 
the  decisions  in  the  House  of  Lords 
and  in  the  Courts  of  Law  have  esta- 
blished a  principle  which  makes  it 
necessary  that  this  should  be  averred, 
and,  indeed,  the  statute  positively  re- 
quires aa  averment  of  ^n  enjoyment 


of  twenty  years  of  an  access  of  light 
without  interruption  for  one  whole 
year  during  the  twenty  years  next 
before  the  bill  was  filed.  I  am  of 
opinion  that  that  applies  to  cases 
within  the  statute,  and  that  that 
enactment  does  not  apply,  and  was  not 
intended  to  apply,  and  could  not, 
without  the  greatest  danger,  be  applied 
to  the  cases  of  lights  that  had  become 
ancient  lights  by  prescription  anterior 
to  the  passing  of  the  statute.  If  that 
be  so,  the  Plaintiff  has  established  his 
case. 

Then  another  question  has  been 
argued,  for  which  I  think  there  has 
been  no  authority  cited,  and  upon 
which  I  do  not  consider  it  necessary 
to  express  an  opinion;  and  that  is, 
whether  the  owner  of  the  freehold  of 
the  dominant  tenement  can  have  his 
right  prejudiced  by  an  unity  of  posses- 
sion acquired  without  his  concurrence 
by  his  tenant.  It  seems  to  me,  however, 
to  bo  unnecessary  to  consider  that 
question,  as  there  are  sufficient  grounds 
for  me  to  dispose  of  this  case  upon  tho 
principle  I  have  stated.  But  it  is 
evident  that  this  question  is  a  question 
of  very  great  importance;  it  is  also 
plain  from  the  course  of  the  deci- 
sions that  they  would  go  a  very  great 
way  to  prejudice  this  question.  I  am 
content  to  dispose  of  the  case  on  the 
evidence,  holding  that  it  has  not  been 
proved  that  there  was  that  unity  of 
possession  which  would  disturb  the 
right  of  enjoyment  during  the  twenty 
years  next  after  the  house  was  built. 
For  that  reason  I  think  the  Plaintiff  is 
entitled  to  a  perpetual  injimction. 


Ladymak 

17. 

Gbavb. 
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Ii.a       after  1817;   and  in  that  case  no  easement  oould  be  acquired: 
1871       EarUdge  y.  Warwick  (1) ;  Flight  y.  Thomas  (2). 


^.  Mr.  Greene,  Q.C.,  Mr.  Pearson,  Q.C.,  and  Mr.  Flummery  for  the 

^f^"*  Plaintiff,  contended  that  there  had  been  no  unity  of  possession 
until  1830.  At  all  events,  there  had  been  no  unity  of  possession 
for  some  years  after  the  house  was  built|  and  the  time  which  had 
elapsed  since  the  Plaintiff  purchased  would  make  up  the  twenty 
years  requured  by  2  &  3  Will.  4,  c.  71,  s.  3 :  Clayton  v.  Corby  (3) ; 
Fye  V.  Mumford  (4).  Moreover,  the  act  of  the  tenant  of  the  house 
taking  the  garden  (if  he  did  so)  ought  not  to  prejudice  the  free* 
holder,  and  suspend  his  accruing  right  to  the  easement.  The 
owner  of  the  garden  could  at  any  time  have  put  an  end  to  any 
tenancy,  and  have  proceeded  to  obstruct  the  lights.  They  also 
cited  TapUng  v.  Jones  (5). 

Mr.  Fischer,  in  reply,  as  to  the  term  of  twenty  years  being  made 
up  by  the  time  elapsed  since  the  Plaintiff  purchased,  said  that  such  a 
contention  would  be  inconsistent  with  the  bill,  which  alleged  that  the 
Plaintiff  was  tenant  of  the  garden  from  the  time  of  his  purchase. 

Lord  Hatherley,  L.O. : — 

In  this  case  the  Plaintiff  seeks  by  his  bill  to  restrain  the  Defen- 
dant from  obstructing  the  access  of  light  and  air  to  a  house  which 
was  built  long  anterior  to  the  time  when  the  Plaintiff  himself 
became  possessed  of  it,  having  been  built,  at  the  latest,  in  1804, 
and  possibly  in  1803. 

The  question  turns,  first,  upon  the  law  of  the  case ;  and,  secondly, 
upon  the  facts  as  applied  to  that  law.  The  Vice-Chancellor  has 
determined  the  case  entirely  upon  the  facts,  and  has  thereby  been 
enabled  to  avoid  coming  to  any  decision  on  the  point  of  law ;  but, 
after  carefully  hearing  the  case,  I  cannot  help  coming  to  a  conclu- 
sion as  to  the  facts  contrary  to  that  of  the  Yice-Chancellor. 

I  think  the  fact  is  established  that^  at  least  from  the  year  1819, 
probably  from  the  year  1817,  before  the  twenty  years  had  elapsed 
from  the  building  of  the  house,  the  ground  upon  which  the  Defen- 

(1)  8  Ex.  652.  (3)  2  Q.  B.  813. 

(2)  11  A.  &  B.  eaSj  8  CI.  Af  P,  (4)  11  Q.B.  6S6. 
231.  (5)  11  H.  L;  0.  290. 
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dant  now  proposes  to  baild  was  occupied  by  the  occupier  of  the  L.  0. 
house  as  tenant  from  year  to  year^  so  that  he  could  not  be  dis«  1871 
placed  during  any  part  of  his  year's  enjoyment  Ladtkav 

That  being  so,  the  question  is  reduced  to  a  question  of  law,  as      obays. 
to  which,  no  doubt,  some  degree  of  diflSculty  exists,  unless  'Kar*       ^^^ 
hidge  y.  Warwick  (1)  is  considered  as  settling  the  law  in  cases  of 
this  description. 

I  take  the  principle  of  that  case,  in  spite  of  one  expression  as 
to  the  possibility  of  interruption,  to  be,  that  in  order  to  obtain  an 
easement  over  land  you  must  not  be  the  possessor  of  it,  for  you 
cannot  have  the  land  itself  and  also  an  easement  over  it  [His 
Lordship  then  commented  on  Harhidge  v.  Warmek,  reading  pas- 
sages from  the  judgment,  and  said  that  the  observations  made 
by  Baron  Parke  with  reference  to  what  would  have  been  the  case 
if  it  had  been  necessary  on  the  pleadings  to  assert  a  right,  seemed, 
if  they  were  to  be  taken  in  their  literal  meaning,  to  have  been 
overruled  by  subsequent  cases.]  Those  observations,  however, 
have  not  any  bearing  upon  the  main  question,  whether  the 
meaning  of  the  statute  2  &  3  Will.  4,  c.  71,  s.  3,  is  that  the  enjoy- 
ment of  the  easement  is  to  be  distinct  from  the  enjoyment  of 
the  land  itself.  The  proposition  that  the  enjoyment  must  be  dis- 
tinct has,  I  think,  never  been  questioned,  and  would  seem  at  once 
to  approve  itself  to  common  sense  and  judgment.  The  statute 
could  not  have  meant  to  confer  upon  a  man  a  right  he  in  no  way 
required  to  have  conferred  upon  him — namely,  a  right  to  enjoy 
that  which  he  could  not  be  prevented  from  enjoying  so  long  as 
ho  was  the  occupier  of  the  piece  of  land  on  which  the  impedi- 
ment to  his  light  might  be  raised.  Harhidge  v.  Warwick  is  a 
clear  case  of  an  owner  in  fee  taking  a  lease  from  year  to  year 
from  the  owner  of  the  adjoining  land;  and  then  this  question 
might  arise — a  question  which  I  have  previously  had  occasion  to 
consider — ^whether,  if  a  man  chooses  to  let  his  land  continuously 
from  year  to  year,  so  that  he  might  at  the  expu*ation  of  any  year 
have  declined  to  let  it  any  longer,  and  have  erected  buildings  so 
as  to  obstruct  the  light — whether  in  such  a  case  as  that  he  must 
not  take  the  consequences  of  his  own  folly  if  he  does  not  choose  to 
obstruct  the  light    That,  however,  was,  in  Harbidge  v.  Warwick^ 

.      .  (1)  3  Ex.  552. 
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L.  C.       held  not  to  be  the  law.    That  case  went  upon  this  simple  ground — 
1S71       that  this  was  an  easement  like  any  other  easement,  and  that  the 
Lavtman    ^^^^  ^^^^  ^^^  allow  the  co-existence  of  an  easement  in  land  with 
*•         the  possession  of  the  land  itself.    Undoubtedly,  as  in  the  case  of 
«-—       all  other  easements,  the  accruing  right  to  the  easement  is  sus- 
pended, but  only  suspended,  during  the  union  of  the  possession. 
So  that  if  it  had  been  shewn  that  the  enjoyment  had  lasted  for 
fifteen  years  and  upwards,  and  then  there  had  been  an  interrup- 
tion by  unity  of  possession,  and  then  the  enjoyment  had  lasted 
for  five  years  more  without  the  unity  of  possession,  in  such  a  case 
an  enjoyment  for  twenty  years  could  have  been  pleaded.     The 
interruption  (if  such  it  may  be  called)  by  the  unity  of  possession 
is  not  an  interruption  in  the  sense  indicated  by  the  statute,  which 
means  an  adverse  interruption. 

It  appears  to  me,  that  if  it  be  made  out  that  for  some  six  or 
seven  years  before  the  twenty  years  had  elapsed,  and  before  the 
absolute  right  had  been  acquired,  the  persons  who  had  occupied 
this  house  at  the  same  time  enjoyed  the  use  of  the  garden  or 
orchard  behind,  and  if  the  enjoyment  of  the  light,  after  the  oessa- 
tion  of  the  unity  of  possession,  has  not  lasted  long  enough  to  make 
up,  together  with  the  previous  term  of  enjoyment,  the  period  of 
twenty  years,  then  the  right  is  not  acquired. 

There  was  one  question  which  the  Vice-chancellor  said  would 
be  well  worthy  of  consideration  if  he  had  not  found  upon  the  facts 
adversely  to  the  Defendant — ^viz.,  whether  it  is  competent  for  the 
tenant  of  a  freehold  house,  which  has  been  standing  for,  say  four- 
teen years,  and  during  that  time  has  enjoyed  the  access  of  light  and 
air  over  the  adjoining  land,  by  becoming  the  occupier  of  that  land, 
and  so  uniting  the  possession,  to  bar  his  landlord  of  the  advantage 
which  was  in  process  of  maturing  towards  a  right. 

It  was  argued  that  the  tenant  could  do  nothing  which  could 
injure  his  landlord's  interest  I  think  that  there  is  a  fallacy 
in  supposing  that  any  interest  at  all  exists,  for  a  man  can  have 
no  interest  enabling  him  to  prevent  his  neighbour  from  building 
on  his  own  land  until  the  statutory  time  has  arrived  which  gives 
him  a  right  to  prevent  his  neighbour  from  building.  The  Legist 
lature,  for  the  purpose  of  cutting  short  litigation,  has  said,  when 
that  state  of  things  has  been  acquiesced  in  by  an  adverse  ownei" 
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for  a  period  of  twenty  years,  the  right,  eo  tnsianH,  must  be  taken       L.  a 
to  have  accrued.    Bat  until  the  whole  period  has  elapsed,  the       1871 
Legislature  gives  you  no  right  or  title  to  damnify  your  neighbour's    Ladymajt 
property  by  preventing  hiin  from  doing  as  he  pleases  with  it.  I  can-      gbavb 
not  say  that  there  is  anything  whatever  in  the  tenant's  act  in  taking       — - 
the  adjacent  land  which  can  be  said  to  prejudice  the  landlord's 
right,  because  the  landlord  had  no  right  of  any  sort  or  description 
anterior  to  the  lapse  of  the  twenty  years. 

As  regards  the  case  of  the  adverse  owner,  it  has  already  been 
decided  that  upon  the  words  of  the  statute  the  adverse  owner  may 
be  much  damnified  by  the  acts  of  his  tenants ;  but  it  has  been 
thought,  nevertheless,  that  the  advantage  of  putting  an  end  to 
litigation  must  prevail  against  that  disadvantage.  Thus,  if  the 
owner  of  the  adjoining  land  has  leased  his  land  for  a  period  of 
twenty  years,  and  the  tenant  in  possession  declines  to  allow  him  to 
take  any  steps  by  which  he  can  arrest  the  growing  right  of  his 
neighbour,  then  that  landlord  would  be  completely  debarred  of 
his  right,  although  he  had  no  power  of  interfering  in  the  matter. 

That  being,  in  my  opinion,  the  proper  view  of  the  law,  it  is 
totally  inconsistent  with  Karhidge  v.  Warwick  (1)  to  say  that  any 
such  easement  is  or  can  be  acquired  until  the  twenty  years  have 
elapsed.  And  if  it  appears  to  me,  on  the  evidence,  that  there  was 
this  unity  of  possession,  then  the  right  had  not  accrued ;  and  since 
that  time  nothing  of  that  kind  can  be  claimed,  because  on  the  bill 
the  joint  occupation  is  stated  to  have  continued  until  a  time 
immediately  before  the  filing  of  the  bill. 

We  have,  then,  to  look  to  the  question  of  unity  of  ownership. 
As  to  the  onus  of  proof,  I  think  the  Vice-Chancellor  quite  correct 
in  holding  that  it  lies  upon  the  Defendant.  The  onus  of  proof,  of 
course,  is  upon  the  Plaintiff  in  the  first  instance ;  and  he  has 
shewn  that  there  was  a  house  sixty  years  old,  with  windows  over- 
looking the  Defendant's  land.  Tliis  being  so,  he  has  made  out  his 
case  till  the  contrary  be  shewn.  By  way  of  rebutting  the  inference 
of  law  derivable  from  these  facts,  the  Defendant  has  undertaken 
to  shew  that  there  has  been  this  unity  of  possession,  and  I  think 
that  he  has  discharged  that  undertaking: — [His  Lordship  then 
stated  the  evidence,  and  commented  upon  it.] 

(1)  3  Ex.  552. 
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L.  0.  I  think  the  Defendant  has  made  out  his  case  upon  the  facts ; 

1871  and  holding,  as  I  do,  that  the  law  as  applicable  to  that  state  of 

ij^^j^ff  facts  would  prevent  the  right  from  accruing,  I  am  obliged  to 

^  ^\  dismiss  the  bill  with  costs;  there  will  be  no  costs  of  the  appeal. 

Solicitors  for  the  Plaintiff:  Messrs.  Nethersole  &  Speechly^  for 
Messrs.  Hayton  &  Simpson^  Coekermouth. 

Solicitors  for  the  Defendant :  Messrs.  Chester  &  Urquluirt,  for 
Mr.  Waugh,  CochermoiUh. 


June  29,  30. 


L.  c.  PHILLIPS  V.  HOMFEAY. 

?ili  FOTHEBGILL  v.  PHILLIPS. 

Vendor  and  Purchaser — Coneeaiment — Mines — Compenioiion  for  Ooah  wrong- 
fully severed — Compematian/or  Wayleave, 

Tbo  owners  of  a  colliery  entered  into  a  contract  with  an  adjoining  land- 
owner for  the  purchase  of  his  estate,  without  disclosing  the  fact^  of  which  he 
was  ignorant,  that  they  had,  without  authority,  gotten  a  considerable  quantity 
of  coal  from  under  it : — 

Held  (affirming  the  decision  of  Stuart^  V.C.)>  that  the  Court  would  not 
enforce  tbc  contract  at  the  suit  of  the  purchasers,  though  the  sale  was  not 
shewn  to  be  at  an  undervalue : 

Bdd  (also  affirming  the  decision  of  Stuart^  V.C.)t  in  a  suit  by  the  land- 
owner, that  the  landowner  was  entitled  to  the  value  of  the  coals  gotten  under 
his  land,  with  an  allowance  for  raising,  but  none  for  getting,  and  to  compeDsa- 
tion  in  the  way  of  wayleave  and  royalty  for  all  minerals  gotten  by  the 
t    Defendants  from  their  own  mines  and  carried  under  his  land. 

A,  and  B,  being  tenants  in  common,  A,,  without  any  authority  from  B^ 
contracted  for  the  sale  of  the  estate.  B,^  on  being  informed  of  it,  objected, 
and  said  the  price  was  too  low ;  but  a  mortgagee  threatening  to  sell  the 
estate  under  his  power  unless  this  sale  proceeded,  B,  allowed  the  matter  to 
go  on,  and  gave  no  notice  to  the  purchaser  that  he  dissented ;  an  abstract 
was  delivered,  and  negotiations  as  to  the  title  went  on  for  about  three  years. 

SemhUf  that  it  was  too  late  for  B,  to  object  that  the  agreement  was  entered 
into  without  his  authority. 

XHIS  was  an  appeal  by  Botdand  FotJi&rgiU,  one  of  several  persons 
carrying  on  business  in  partnership  under  the  style  of  the  Tredeffar 
Iron  Company,  from  a  decree  of  Vice-Ohancellor  Stuart. 
Joseph  Phillips  and  John  Phillips  were  the  owners  of  a  farm  of 
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116  acres  copyhold  of  the  manor  of  Alereame^  in  Monmouthshire.  L.  0. 
Their  predecessor  in  title  had  sold  to  the  Tredegar  Iron  Company  1871 
fourteen  acres,  formerly  part  of  the  farm,  reserving  the  minerals.  PHiUiipg 
It  appeared  that,  according  to  the  custom  of  this  manor,  the  mine-  homfbat 
rals  belonged  to  the  copyholders,  subject  to  certain  rights  in  the  — 
lord.  The  farm  was  subject  to  a  mortgage  for  £4800.  In  1859  v. 
the  Tredegar  Iron  Company^  whose  mmeral  property  surrounded  "''"'^ 
the  farm,  negotiated,  through  their  then  manager,  B,  P.  Davis, 
with  the  Messrs.  Phillips  for  a  lease  of  the  coal  under  the  farm  to  the 
company  at  68.  per  ton  royalty,  the  minimum  rent  being  £250. 
The  company,  upon  the  commencement  of  these  negotiations,  drove 
headings  under  the  farm  from  an  adjoining  colliery  for  the  purpose 
of  testing  the  coal.  About  October,  1860,  the  company  refused  to 
take  a  lease,  but,  without  the  knowledge  of  the  owners,  went  on 
working  under  the  farm,  and  extracted  from  it  a  considerable 
quantity  of  coal.  In  January,  1863,  the  farm  was  put  up  for  sale 
by  auction,  but  it  was  bought  in.  On  the  14th  of  April,  1863,  an 
agreement  for  sale  to  the  company  of  the  farm  and  of  the  minerals 
under  the  fourteen  acres  (subject  to  the  rights  of  the  Lord  of  the 
Manor)  for  £5000  was  signed  by  James  Beed,  the  manager  of  the 
company,  and  by  Joseph  PhUlips,  who  was  treated  by  the  agreement 
as  sole  vendor.  At  the  time  when  this  agreement  was  entered  into 
the  coal  taken  by  the  company  from  under  the  farm  amounted  to 
upwards  of  2000  tons,  and  it  was  not  known  to  either  of  the  Messrs. 
Phillips  that  any  coal  had  been  got,  except  the  trifling  quantity 
which  had  been  got  in  the  process  of  testing.  The  agreement  for 
sale  was  entered  into  by  Joseph  Phillips  without  the  authority  of 
John  Phillips,  who,  when  informed  of  it,  objected,  and  said  that 
tlie  price  was  too  low ;  but  the  solicitors  of  the  mortgagee  informed 
him  that  if  he  refused  to  carry  the  sale  into  effect  the  mortgagee 
would  sell  under  his  power.  John  PhiUipSy  therefore,  did  not 
inform  the  company  that  he  repudiated  the  sale,  but  allowed  the 
matter  to  proceed,  though  it  did  not  appear  that  he  in  any  way 
actively  concurred.  An  abstract  was  delivered,  and  considerable  dif- 
ficulties were  found  in  the  title,  which  caused  great  delay.  In  July, 
1866,  the  Messrs.  Phillips  received  information  which  led  them  to 
believe  that  the  company  had  been  working  under  the  farm.  They 
thereupon  applied  for  leave  to  inspect  the  underground  workings. 


Phillits. 
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L.  C.  which  was  refused.  They  shortly  afterwards  instructed  two  persons, 

1871  who,  on  the  16th  of  May,  1866,  succeeded  in  surreptitiously  getting 

Phillips  ^^^  ^^^  mine,  and  discoTered  that  the  workings  had  been  going  on. 

••  Joseph  and  John  PhilUps  accordingly,  in  September,  1866,  filed 

their  bill  (Phillipa  v.  Homfray)  for  an  account  of  all  coal  and  iron- 

FOTHBBGILL  •  ,  i  i        i*  a 

«.  stone  gotten  by  the  company  under  the  farm ;  for  an  account  of 
all  coal  and  ironstone  conveyed  from  the  company's  mines  through 
passages  under  the  farm ;  and  of  coal  and  ironstone  gotten  out  of 
mines  of  the  company  which  had  been  drained  or  ventilated  through 
roads,  passages,  aircourses,  or  watercourses  under  the  farm ;  and  that 
the  company  might  be  decreed  to  ])ay  for  the  coal  and  ironstune 
gotten  from  under  the  farm  at  their  values  when  first  severed  from 
the  mine,  and  to  pay  for  all  underground  wayleave  and  privileges 
which  they  had  used  under  the  farm  in  getting  coal  and  ironstone 
from  their  own  mines ;  and  that  they  might  be  charged  with  a  way- 
leave  rent  or  royalty  in  respect  of  their  user  of  the  aircourses, 
watercourses,  and  roads  under  the  farm ;  and  be  restrained  by 
injunction  from  using  any  aircourse,  watercourse,  or  road  under 
the  farm.  The  bill  also'prayed  for  an  injunction  to  restrain  further 
workings  and  for  liberty  of  access  to  the  mines.  As  regards  the 
agreement  for  purchase,  the  original  bill  simply  stated  that  there 
had  been  a  negotiation  for  purchase  by  the  Defendants,  but  that  no 
binding  agreement  had  been  come  to.  The  Defendants,  by  their 
answer,  set  up  the  agreement  for  purchase  as  a  binding  agreement, 
upon  which  the  bill  was  amended  by  stating  more  fully  the  circum- 
stances of  the  agreement,  the  non-concurrence  of  John  PhiUips, 
and  circumstances  on  which  the  Plaintiffs  relied  as  shewing  that 
the  company  had  abandoned  the  purchase  some  time  before  the 
bill  was  filed. 

On  the  9th  of  February,  1867,  the  company  filed  their  bill 
{FothergiU  v.  PhUUps)  for  specific  performance  of  the  agreement. 
The  Messrs.  PhiHipSy  in  their  answer,  alleged  that  the  agreement  was 
invalid  for  want  of  the  concurrence  of  John  Phillips^  and  because 
it  was  entered  into  in  ignorance  of  the  company  having  got  a  large 
quantity  of  coal  under  the  farm,  and  because  it  was  a  sale  at  an 
undervaluci  and  entered  into  in  consequence  of  Mae  representations 
made  by  the  agent  of  the  company  as  to  the  value  of  the  mines. 
The  Lord  Chancellor  was  not  satisfied  that  the  undervalue  was 
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proved  or  that  false  representations  had  been  made,  and  these  two 
points  need  not  be  further  noticed. 

The  evidence  as  to  the  state  of  the  underground  workiugs  was 
not  complete  and  satisfactory,  but  it  led  to  the  conclusion  that  the 
company  had  carried  coal  to  some  extent  from  mines  of  their  own 
through  underground  workings  under  the  farm,  and  that  water 
from  the  company's  mines  had  run  into  the  mines  under  the  farm ; 
but  there  was  nothing  to  shew  that  any  steps  had  been  taken  for 
the  purpose  of  draining  the  company's  mines  through  the  mines 
under  the  farm — the  flow  of  water,  so  far  as  appeared,  being  only 
the  natural  flow  from  an  upper  mine  to  a  lower  when  the  barrier 
is  broken  through.  It  further  appeared  that  air-shafts  not  reach- 
ing to  the  surface  had  been  made  under  the  farm  from  one  bed  to 
another ;  but  it  did  not  appear  that  they  had  been  made  with  any 
other  object  than  that  of  ventilating  the  works  carried  on  for  the 
purpose  of  getting  coal  under  the  farm.  That  a  considerable 
quantity  of  coal  had  been  got  under  the  farm  at  the  date  of  the 
agreement  was  admitted. 

The  cause  came  on  to  be  heard  before  yice-Chancellor  Stuart^ 
and  His  Honour  (1)  made  a  decree  in  both  suits,  dismissing  the 


L.a 

1871 


(1)  1871.  Marcli  14. 

Sir  John  Stuabt,  V.C.  :— 

It  seems  to  me  that  the  Plaintiffs  in 
the  cross  cause  hare  entirely  failed  to 
shew  that  they  have  obtained  any  such 
agreement  for  the  purchase  of  the  mine 
in  question  as  can  be  recognised  by  this 
Court.  In  this  case,  as  in  every  case 
where  a  question  occurs  as  to  a  con- 
tract, it  ia  necessary  to  the  validity  of 
the  contract  that  it  should  have  been 
fairly  entered  into.  It  is  necessary  to  its 
validity  that  there  should  bo,  on  both 
sides,  a  reasonable  degree  of  knowledge 
as  to  its  subject-matter.  The  present 
case  is  remarkable.  It  appears  that 
the  two  Messrs.  PhiUipa  (who  are  the 
Plaintifb  in  the  original  suit)  are  the 
owners  of  a  farm  of  some  extent,  and 
that  under  this  farm  there  are  coal 
mines;  that  the  Tredegar  Coal  Com' 
panjff  of  which  FothergiU  and  his  co- 


Plaintiffs  in  the  cross  suit  are  members, 
were  owners  of  a  colliery  adjoining  the 
land  under  which  the  coal  mine  of  the 
Messrs.  Fhiaips  existed.  Shafts  were 
sunk  upon  the  land  of  the  Tredegar 
Company^  and  the  coal  was  being 
wrought  in  the  land  adjoining  that  of 
the  Messrs.  Phidips,  The  existence  of 
these  shafts,  of  course,  was  a  material 
circumstance  with  regard  to  the  pur- 
chase of  the  adjoining  ooal  mine,  in 
which  DO  shaft  had  been  sunk.  Nego- 
tiations for  a  lease  of  these  mines  took 
place ;  but  in  the  year  18G0  the  nego- 
tiations for  a  lease  came  to  an  end,  and 
there  seems  to  have  been  no  further 
negotiation  between  the  parties  until 
the  month  of  April,  1863.  The  con- 
tract of  which  the  Tredegar  Company 
seek  to  have  the  performance  was  en- 
tered into  by  Mr.  JSeed^  their  agent, 
with  Joseph  Phillips^  who  is  one  of 
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bill  in  FWhergill  v.  Phillips  with  costs,  declaring  the  agreement 
for  sale  not  binding  on  the  Messrs.  Phillips,  and  ordering  it  to  be 
delivered  up  to  be  cancelled.    Then,  after  a  declaration  of  the 


tlie  owners  of  the  lands  and  mines  in 
question.  It  is  sworn  to  by  PhiUips, 
that  in  the  negotiations  for  the  pur- 
chase, which  resulted  in  that  which 
the  Tredegar  Company  say  is  a  binding 
contract,  it  was  stated  to  him  by  the 
company's  agent  that  at  that  time  the 
quality  of  the  coal  under  his  land  was 
unknown ;  and  that,  in  fact,  the  exis- 
tence of  coal  there  had  not  been  actu- 
ally ascertained.  He  says  further,  that 
it  was  represented  to  him  by  Mr.  Beed, 
the  agent  of  thff  Tredegar  Company^ 
that  there  were  two  faults  in  the  coal 
adjoining  the  land  of  the  Messrs. 
Phillips,  which  faults  must  run  through 
the  coal  under  their  land.  The  men- 
tion of  two  faults  in  the  negotiation 
was,  of  course,  made  with  a  view  to 
depreciate,  as  a  purchaser  is  entitled  to 
depreciate,  the  quality  of  the  article  he 
ia  about  to  purchase.  It  is  certain 
that  at  this  time  the  Messrs.  PhUlipa 
were  ignorant  that  the  coal  under  their 
land  had  been  actually  worked  and 
brought  to  the  surface  to  the  extent  of 
thousands  of  tons  without  their  leave, 
and  sold  by  the  Tredegar  Company, 
What  is  remarkable  in  this  case  is,  that 
if  Beed  tells  the  truth — and  I  must 
assume  he  has  done  so — he  was  as 
ignorant  as  the  Messrs.  PhiUips  that  the 
coal  had  been  worked.  If  that  be  so, 
what  is  the  value  of  an  agreement 
where  both  parties  are  so  ignorant  as 
not  to  know  the  condition  of  the  sub- 
ject-matter of  the  contract  ?  It  would 
be  absurd  to  say,  in  that  state  of  igno- 
rance, that  a  valid  contract  could  have 
been  made;  and  the  Court,  therefore, 
has  no  alternative,  in  doing  justice  be- 
tween the  parties,  than  to  say  that  the 
bill  which  has  been  filed  for  the  specific 


performance  of  this  agreement  must  be 
dismissed  with  costs.    But  the  matter 
does  not  rest  there,  and  the  importance 
of  such  questions  to  the  public  interest 
makes  it  my  duty  to  notice  this.    In 
cases  of  mining   property  thero    are 
necessarily  great  facilities  for  mistake 
and  for  fraud.    So  strongly  has  that 
been  felt  by  the  Legislature,  that  thero 
is  au  enactment  that  was  alluded  to 
in  the  course  of  the  argument,  which 
makes  the  wilful  and  knowing  abstrac- 
tion of  coal  which  is  not  the  property 
of  the  person  who  works  it^  a  felony. 
It  is  needless  to  go  to  that  extent  here. 
It  is  needless  to  say  that  the  gentlemen 
members  of  this  company,  who  are  the 
real  Defendants  in  this  case — I  mean 
Mr.  FoihergUl  and  Mr.  Eomfray,  and 
two  others — that  they  personally  are 
guilty;  they  rely  upon  the  acts  and 
conduct  of  their  agents.    But  in  that 
reliance,  considering  the  facilities  for 
mistake  and  for  fraud,  the  duty  of  this 
Court  is  to  be  extremely  careful ;  and 
those  facilities  are  not  to  be  in  any  degree 
aided  by  anything  done  in  this  Court 
during  litigation  if  it  can  be  prevented. 
In  this  case  the   Tredegar  Company 
thought  it  consistent  with  their  notions 
of  justice  to  prevent  and  prohibit  the 
owner  of  these  lands  from  going  down, 
or  sending  down  agents,  in  order  to  seo 
what  they  had  done  with  reference  to  his 
property.    That  conduct,  I  think,  was 
highly  improper  conduct ;  it  was  con- 
duct which  came  before  the  Court  at 
the  beginning  of  this  litigation  under 
such    circumstances   that  the  Court, 
loth  to  believe  that  anything  had  been 
improperly  done  by  fraud,  allowed  the 
matter  to  proceed,  and  was  content 
with  having  the  matter  treated,  in  the 
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liabilities  of  the  several  members  of  the  company  and  the  repre- 
sentatives of  deceased  members,  the  following  inquiries  were 
directed  in  respect  of  the  matters  to  be  inquired  after  :—rl.  An 
inquiry  what  quantities  of  coal,  ironstone,  and  other  produce 
had  been  gotten  or  removed  by  the  partners  or  any  of  them,  or 
by  any  other  person  or  persons  by  their  or  any  of  their  order,  &c., 
from  or  under  the  Messrs.  PhiUipa'  farm ;  and  it  was  ordered  that 
the  market  price  or  value,  or  as  nelir  thereto  as  might  be,  of  all 


L.O. 
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tbcn  state  of  things,  upoa  the  plans 
which  were  made  on  behalf  of  the 
Tredegar  Company  themselTes.    For- 
tunately,  in   this   case    the   Messrs. 
FhiUips   succeeded  furtively  and   by 
stealth   in   getting    an   examination 
without  which  it  is  very  difficult  to 
say  that  the  truth  could  have  been  bo 
clearly  ascertained  as  it  has  been,  be- 
cause it  is  impossible  not  to  observe 
upon  the  unscrupulous  character  of  the 
evidence  which  has  been  given  on  be- 
half of  the   Tredegar   Company^  and 
ignorance  by  the  members  of  the  com- 
pany of  what  is  done  is  no  excuse 
whatever  in  this   Court  for  what  is 
done  through  their  agents.    In  this 
case  their  bill  for  specific  performance, 
which  I  think  it  my  duty  to  dismiss 
with  costs,  is  only  a  cross  bill.    When 
the  Messrs.  PhiUips  discovered,  or  their 
suspicions  were  aroused,  and  they  knew 
enough  to  suspect  that  great  injury  had 
been  done  to  them — when  that  occurred, 
they  filed  their  original  bill  and  began 
this  litigation ;  and  the  case  was  repre- 
sented by  the  Defendants  on  their  bill, 
and  before  the  cross  bill  was  before  the 
Court,  as  a  case  of  men  who  had  en- 
tered into  an  agreement  to  sell  coal 
mines,  and  who^  on  various  pretexts, 
were  endeavouring  to  escape  from  the 
agreement  into  which  they  had  entered. 
In  that  state  of  matters   the  Court 
could  know  nothing  of  the  truth  but 
from  the  representations  on  both  sides. 


Now  that  all  the  truth  is  disclosed,  it 
shews  a  case  which  is  a  lesson  to  the 
Court,  and  ought  to  be  a  lesson  to 
owners  of  coal  mines,  of  the  ease  with 
which  mistakes,  and  even  frauds,  may 
be  committed  under  such  circum- 
stances. 

I  do  not  think  it  necessary  to  enter 
into  the  question  as  to  whether  one  of 
these  two  gentlemen  was  bound  by  this 
agreement.  The  owners  of  the  land 
and  the  mines  were  Jaeph  and  John 
Fhillipe;  the  agreement  was  signed  by 
Joseph  alone;  John  never  signed  it,  says 
he  never  assented  to  it.  He  says  he  did 
not  openly  express  his  dissent,  because 
ho  and  his  brother  wore  in  the  grasp  of 
mortgagees,  and  he  was  afraid.  To 
say  that  his  abstaining,  under  such 
circumstances,  from  interfering,  can 
amount  to  acquiescence,  seems  to  mo 
impossible ;  and  if  it  were  necessary  to 
decide  the  case  upon  that,  after  hearing 
all  that  has  been  said  with  reference  to 
the  law  upon  that  subject,  and  the 
authorities  that  have  been  cited,  I 
should  have  held  decidedly  that  John 
had  done  nothing  by  which  to  bind 
himself  to  this  agreement ;  and  on  that 
ground  alone  the  bill  might  have  been 
dismissed.  But  upon  public  grounds 
it  is  much  more  important ;  therefore 
it  is  upon  the  other  ground  that  I  wish 
it  to  be  understood  that  I  deal  with 
this  case  and  dismiss  the  bill. 
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L.  C.       such  coal,  &c.,  at  the  pit's  mouth — all  just  allowances  being  made  to 

1871        the  Defendants  in  the  first  suit  in  respect  of  their  charges  and 

PuiLLirs     expenses  (if  any)  on  account  of  the  carriage  to  the  pit's  month  of 

HoMFBAT  ^^^^  ^^*^''  ^^''  ^^^  ^^  allowance  being  made  for  the  expenses  of 
—  getting,  severing,  or  working  the  same — should  be  certified.  2.  An 
V.  inquiry  what  quantities  of  coal,  ironstone,  and  other  produce  had 
been  conveyed  from  the  collieries  and  mines  of  the  Defendants  in 
the  first  suit,  or  any  of  them,  over  or  through  the  roads  or  passages 
under  the  Plaintiffs'  farm.  And  also  what  quantities  of  coal,  iron- 
stone, and  otiier  produce  had  been  wrought  and  gotten  out  of  the 
collieries  and  mines  of  the  Defendants  in  the  first  suit,  which  had 
been  drained  or  ventilated  through  the  watercourses,  roads,  passages, 
or  aircourses  under  the  Plaintiffs'  said  farm.  3.  An  inquiry  what 
amount,  upon  the  result  of  the  inquiry  last  directed,  ought  to  be 
paid  by  the  Defendants  in  the  first  suit  to  the  Plaintiffs  in  the  first 
suit  for  wayleave  and  royalty  in  respect  of  the  user  by  the  De- 
fendants in  the  first  suit  of  the  said  watercourses,  roads,  passages, 
and  aircourses,  for  the  purpose  of  working  or  ventilating  their  siiid 
collieries  and  mines.  4.  An  inquiry  whether  the  said  farm  and 
the  mineral  property  of  the  Plaintiffs  in  the  first  suit  under  the 
same  had  sustained  any,  and  (if  any)  what  amount  of  damage  by 
reason  of  the  manner  in  wliich  the  Defendants  in  the  first  suit  had 
worked  the  coal,  &c.,  under  the  Plaintiffs'  farm,  or  by  reason  of 
the  improper  working  of  the  Defendants'  mines  in  respect  of  the 
letting  in  of  water  from  the  Defendants'  mines  or  otiierwise.  A  per- 
petual injunction  was  granted  to  restrain  the  Defendants  in  the 
first  suit  from  working  under  the  farm,  and  from  using  any  water> 
course,  road,  passage,  or  aircourse  under  it;  and  an  order  was 
made  for  giving  the  Plaintiffs  in  the  first  suit  access  for  the  pur- 
pose of  the  inquiries.  An  injunction  was  granted  to  restrain, 
until  the  completion  of  tlie  inquiries,  the  stopping  up  of  passages 
affording  access  to  the  mines  under  the  farm.  Liberty  of  access 
was  also  given  to  the  Plaintiffs  in  the  first  suit  for  the  purpose  of 
stopping  up  all  passages  into  their  mines,  and  directions  were 
given  for  ascertaining  the  expenses  of  so  doing.  The  costs  of  the 
first  suit  up  to  the  hearing  were  given  to  the  Plaintiffs,  and 
further  consideration  was  adjourned. 
Bawland  FoiliergiU  appealed  from  this  decree. 
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Mr.  Dickinson,  Q.C.y  and  Mr.  Hamersham  Cox,  for  the  Appel-       L.  C. 
lant :—  1871 

The  evidence  shews  that  there  was  not  any  misrepresentation  Phillips 
on  the  part  of  the  Petitioners,  and  that  the  price  agreed  to  be  Hompbat. 
:given  was  the  full  value.  Fotbbrqill 

[The  Lord  Chanobllob: — Your  diflSculty  is,  that  you  sup-    Phultps. 
pressed  the  fact  of  your  having  worked  the  coal.    It  is  like  killing 
a  man's  horse  and  then  making  an  offer  to  buy  it,  leaving  him  to 
suppose  that  it  is  still  alive.] 

We  submit  it  is  rather  like  buying  a  box  of  gold  from  which  the 
purchaser,  unknown  to  the  vendor,  has  abstracted  some  pieces. 
The  vendor  puts  his  price  upon  it  on  the  footing  that  all  the  gold 
IS  there,  so  he  cannot  be  damnified.  The  agreement  then,  we 
submit,  was  good,  and  John  Phillips  must  by  his  conduct  be  taken 
to  have  ratified  it.  But,  supposing  the  Court  against  us  on  the 
main  point,  the  decree  is  too  severe.  The  cases  shew  that  the 
mode  of  taking  the  account  is  different,  as  the  minerals  have  been 
taken  innocently  or  fraudulently :  Powell  v.  Aiken  (1)  ;  Morgan  v. 
Powea  (2) ;  Martin  v.  Porter  (3) ;  EUton  v.  Woods  (4).  Here  the 
milder  form  of  account  ought  to  have  been  directed,  for  the  com- 
pany worked  under  a  lonafide  beUef  that  they  were  purchasers. 

Mr.  Oreen,  for  Eespondents  in  the  same  interest 

Mr.  Greene,  Q.O.,  Mr.  JVy,  Q.C.,  and  Mr.  Higgins,  for  the  Messrs. 
Phillips,  were  not  called  upon  as  to  the  main  substance  of  the 
decree,  but  only  on  the  question  whether  the  inquiries  as  to 
minerals  gotten  out  of  the  company's  mines,  which  had  been 
drained  or  ventilated  through  the  mines  of  the  Messrs.  Phillips, 
should  be  retained. 

Lord  Hatherlet,  L.C. : — 

As  regards  the  main  question  in  dispute,  I  consider  that  the 
decree  is  perfectly  right  The  case  is  no  doubt  an  important  one, 
but  it  IB  one  in  which  the  Defendants  in  the  first  suit  have 

(1)  4  K.  &  J.  343.  (3)  5  M.  &  W.  851. 

(2)  8  Q.  B.  278.  (4)  Law  Bep.  4  Bq.  432. 
Voi^  VL                                         8  P  J 
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L.  G.       managed  to  place  themselves  most  completely  in  the  wrong,  and 
1871        it  would  be  impossible,  nnder  the  circumstances,  for  this  Court 
Phillipb     ^  decree  specific  performance  of  the  agreement. 
•a^^'  -         I  must  confess  that  I  was  considerably  impressed  with  Mr. 

DicJcin8on*8  argument,  that  it  was  too  late  for  John  Phillips  to  say 

V.  that  he  was  not  bound  by  the  contract,  after  having  lain  by  so  long 
without  expressing  any  dissent,  though  perfectly  aware  from  the 
first  of  his  brother  having  entered  into  it  professedly  on  his  behalf. 
In  the  view  I  take  of  the  case  it  is  unnecessary  to  decide  this 
point,  and  I  have  not  heard  the  Bespondents  upon  it ;  but,  as  at 
present  advised,  I  am  of  opinion  that  it  was  the  duty  of  John 
Phillips,  if  he  dissented,  to  express  his  dissent  as  soon  as  he  was 
informed  of  what  his  brother  had  done,  and  that  if  there  had  been 
nothing  more  in  the  case  he  must  have  been  taken  to  have  ratified 
the  agreement. 

Witli  regard  to  the  question  of  undervalue,  I  have  not  heard  the 
argument  of  the  Respondents,  but  I  am  not  impressed  by  the  evi- 
dence that  the  sale  was  at  an  undervalue,  for  the  property  is  a 
farm  surrounded  by  other  mineral  property  of  the  company,  and 
not  of  sufficient  extent  to  be  advantageously  worked  as  a  separate 
colliery.  Moreover,  there  is  evidence  of  the  existence  of  faults  in 
the  property ;  but,  in  my  opinion,  it  is  unnecessary  to  decide  the 
question  of  undervalue.  Mr.  Dichinson  made  considerable  impres- 
sion upon  me  while  commenting  upon  the  judgment  of  the  Vice- 
chancellor  ;  but  although  His  Honour's  words  might  seem  at  first 
sight  to  indicate  a  wider  range,  it  seems  to  me,  on  consideration, 
that  his  judgment  is  really  founded  upon  that  on  which  I  found 
mine,  viz.,  that  the  gentlemen  who  are  now  seeking  specific  per- 
formance of  the  contract  were,  at  the  time  when  it  was  entered 
into,  aware  of  important  facts  not  known  to  the  Appellants,  and 
which  ought  to  have  been  disclosed  to  them.  This  Court  requires 
the  utmost  good  faith  between  buyer  and  seller,  and  will  not  speci- 
fically enforce  a  contiuct  which  is  not  entirely  according  to  good 
faith.  In  the  present  case  the  state  of  circumstances  is  not  merely 
that  the  company  knew  something  with  regard  to  the  value  of  the 
coal  which  was  not  known  to  the  vendors,  but  that  the  company 
knew  this  fact,  of  which  I  must  take  it  on  the  evidence  the  vendors 
were  entirely  ignorant,  viz.,  that  tlie  company  had  helped  them- 


Phillips. 
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selves  to  a  large  portion  of  the  property.    If  a  man  knows  that  he       L  c. 
has  committed  a  trespass  of  a  very  serious  character  upon  his       I87l 
neighbour's  property,  and  finding  it  convenient  to  screen  himself    thtuavb 
from  the  consequences,  makes  a  proposal  for  the  purchase  of  that    jj^j,^^- 

property,  he  certainly  ought  to  communicate  to  the  person  with        

whom  he  is  dealing  the  exact  state  of  the  circumstances  of  the  case,  '  v, 
and  to  say  to  him,  "  I  regret  that  from  mistake  "  (if  it  be  mistake, 
and  I  will  assume  it  to  be  so  for  the  present  purpose)  "I  have 
taken  some  two  thousand  tons  of  your  coal.  I  do  not  know  what 
your  view  of  the  case  may  be ;  I  am  ready  to  buy  the  property  out 
and  out,  or  I  am  ready  to  submit  to  the  consequences  of  an  action 
or  an  arbitration,  or  what  you  like,  with  reference  to  this  coal  which 
I  have  taken."  The  proposal  which  he  makes  is  not  in  reality  a 
simple  proposal  for  purchase  of  the  property ;  it  involves  a  buying- 
up  of  rights  which  the  owner  has  acquired  against  him,  and  of 
which  the  owner  is  not  aware.  He  is  therefore  bound  to  inform 
the  owner  of  the  circumstances  of  the  case,  and  is  not  at  liberty  to 
enter  into  a  contract  without  disclosing  his  commission  of  an  act 
which  has  rendered  him  liable  to  certain  consequences,  and  of 
which  act  tlie  person  with  whom  he  is  dealing  has  a  right  to  be 
informed  in  order  to  know  what  course  he  is  to  adopt.  The  obser- 
vations of  the  Vice-Chancellor,  as  to  the  purchasers  knowing  more 
of  the  value  than  the  vendors  did,  would,  if  I  may  venture  to  say 
so,  have  been  erroneous  if  made  without  reference  to  the  special  cir- 
cumstances of  the  case.  I  apprehend  it  would  be  an  error  to  say  gene- 
rally that  you  cannot  enforce  a  contract  in  this  Court  where  the  one 
party  knows  more  of  the  value  than  the  other  does.  It  happens 
frequently  in  the  purchase  of  pictures,  for  instance,  that  one  party 
knows  a  great  deal  more  of  the  value  than  the  other,  and  yet  the 
bargain  is  perfectly  good.  But  I  apprehend  that  the  Vice-Chan- 
cellor meant  his  observatidns  to  be  understood  with  reference  to  the 
circumstances  of  the  particular  case,  and  that  when  he  says  the 
vendors  did  not  know  the  subject-matter  of  the  contract,  he  means 
that  they  did  not  know  that  coal  had  been  taken  to  the  extent  of 
2000  tons,  and  that  in  that  state  of  circumstances  they  could  not 
bo  held  to  the  bargain.  If,  indeed,  undervalue  were  shewn,  this 
observation  would  naturally  suggest  itself:  the  case  is  not  merely 

that  the  purchasers,  being  more  experienced  men,  knew  the  value 
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L.  C.       of  the  coal  better  than  the  vendors,  but  that  the  vendors  behig 

1871        unable  to  gain  access  to  the  coal,  the  purchasers  took  advantage  of 

Philupb      ^^  unlawful  access  to  it  in  order  to  test  its  value,  and  did  not  com- 

HouraxY     ^^^'^i^^t©  to  the  vendors  the  result.     I  apprehend  that  in  such  a 

case  the  Court,  whatever  it  might  do  as  to  cancelling  the  contract, 

V,  certainly  would  decline  to  enforce  it.  The  case  would,  I  think,  be 
something  analogous  to  this :  Suppose  a  picture-dealer,  employed 
to  clean  a  picture,  scrapes  off  a  part  of  the  picture  to  see  if  he  can 
discover  a  mark  which  will  tell  him  who  is  the  artist,  and  thus  finds 
a  mark  shewing  it  to  be  the  work  of  a  great  artist ;  that  would 
not  be  a  legitimate  mode  of  acquiring  knowledge  for  the  purpose 
of  enabling  him  to  buy  the  picture  at  a  lower  price  than  the  owner 
would  have  sold  it  for  had  he  known  it  to  be  the  work  of  that 
artist  I  do  not,  however,  dwell  on  that  pointy  as  it  is  not  satisfac- 
torily established  in  my  mind  that  the  price  was  inadequate.  The 
ground  of  my  decision  is,  that  the  Appellants  suppressed  the  fact 
of  their  having  wrongfully  got  a  large  quantity  of  the  Eespondents' 
coal,  and  so  given  the  Bespondents  a  heavy  pecuniary  claim  against 
them.  Mr.  Cox  contended  that  this  was  no  prejudice  to  the  vendors, 
for  that  they  bargained  for  the  sale  of  the  whole  concern,  so  that 
this  coal  was  paid  for.  This  argument  is  not  sound ;  for,  according 
to  the  principle  of  Martin  v.  Porter  (1),  the  vendors  are  entitled  to 
he  paid  for  the  coal  wrongfully  severed  a  sum  much  greater  than 
its  value  while  ungotten ;  and  I  do  not  think  it  possible  for  a  person 
in  any  case  secretly  to  subtract  from  his  neighbour's  property,  and 
then  to  bind  him  by  an  agreement  for  the  sale  of  the  property  with- 
out communicating  to  him  the  fact  of  the  encroachment.  I  think 
that  the  company  have  only  themselves  to  blame  for  the  position 
in  which  they  are  placed,  and  that  the  decree  as  a  whole  is  correct 
I  at  first  felt  some  doubt  as  to  compensation  for  way  leave ;  but 
on  further  consideration  I  think  that  on  principle  it  ought  to  be 
given,  whether  the  cases  have  as  yet  gone  that  length  or  not  Here 
is  a  man  doing  a  surreptitious  act,  which  cannot  be  discovered 
except  through  the  medium  of  a  biU.  Under  the  old  practice  there 
would  have  been  a  bill  for  discovery  of  the  thing,  and  then  an 
action  for  damages  in  respect  of  it  would  have  been  brought ;  but 
this  Court  has  now  the  power  to  grant  compensation  in  respect  of 

(1)  6  M.  &  W.  351. 
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a  continuously  accruing  damage  de  die  in  diem,  arising  from  a  con-       L.  C. 
tinuous  trespass  underground,  ^hioli  can  only  be  stopped  by  injunc-       1871 
tion  restraining  any  further  conveyance  of   coal  through   the    philufs 
Respondents'  property.    These  damages  cannot  be  better  assessed    g^^^y 

than  by  an  inquiry  what  is  fit  and  proper  to  be  paid  for  wayleave       

for  the  coals  carried  through  the  property.    I  therefore  affirm     _   v. 
that  part  of  the  decree. 

I  thinky  however,  that  there  is  not  enough  alleged  on  the  plead- 
ings, or  proved,  to  establish  the  title  of  the  Bespondents  to  compen- 
sation for  the  improper  working  of  the  Appellants'  mines.  Then 
as  to  the  account  which  has  been  directed,  of  what  quantities  of 
coal  have  been  brought  out  of  the  Appellants'  mines  which  have 
been  drained  or  ventilated  by  means  of  the  mines  of  the  Bespon- 
dents :  this  opens  an  inquiry  enormously  expensive  in  itself,  and 
subject  to  the  gravest  objection.  It  would  be  a  question,  among 
other  things,  as  to  what  particular  portion  of  the  company's  mine 
would  be  affected.  Then,  moreover,  there  is  no  allegation  in  the 
pleadings  as  to  the  drainage,  properly  so  called,  of  one  mine 
through  the  other.  The  drainage  for  which  miners  pay  is  the 
carrying  away  the  water  from  their  own  mine  in  a  drift  or  channel 
into  another  drift  or  channel  in  their  neighbour's  mine,  carrying  it 
by  an  artificial  channel.  The  natural  percolation  of  water  from 
one  mine  to  another  is  not  a  matter  as  to  which  the  owner  of  the 
lower  mine  has  any  right  of  complaint  against  the  owner  of  the 
other  mine.  The  owner  of  the  upper  mine  has  a  right  to  work  it 
just  as  he  likes,  and  his  neighbour  below  cannot  complain  unless 
he  finds  that  the  water  has  been  turned  into  his  mine  by  a  channel 
or  artificial  arrangement.  Then  as  to  ventilation,  the  air-shafts 
which  have  been  made  for  the  purpose  of  getting  the  Bespondents' 
coal  must  be  of  some  value  for  the  ventilating  some  parts  of  the 
company's  mine ;  but  it  is  not  probable  that  they  can  be  of  much 
value  for  that  purpose ;  and  I  do  not  find  anything  in  the  evidence 
to  shew  that  they  were  made  for  any  other  puTXK)se  than  that  of 
ventilating  the  works  which  the  company  were  carrying  on  for  the 
purpose  of  improperly  getting  the  Bespondents'  coal.  Upon  the 
whole,  therefore,  I  do  not  think  that  I  ought  to  direct  this  exten- 
sive and  vexatious  inquiry,  which  is  likely  to  be  productive  of  no 
useful  result  to  any  of  the  parties  litigant. 
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L.  c.  The  decree  must  therefore  be  varied  by  striking  out  the  declara- 

1871  tions  as  to  the  right  of  the  Bespondents  to  compensation  for  any 

TfliLups  ioiproper  working  of  the  company's  own  mines,  and  in  respect  of 

*  drainage   or  ventilation,  and  the  corresponding  inquiries;    but 

these  slight  alterations  do  not  affect  the  costs  of  the  appeal,  which 

n.  must  be  paid  by  the  Appellant 

Phillips. 

Solicitors :  Messrs.  Peachey  dt  Lloyd  ;  Messrs.  Sliarp  dt  TJllUhonie. 


L.  c.  WILLIAMS  V.  HAYTHOENE. 

1871  WILLIAMS  V.  WILLLA.MS. 

Myji^  14.  Will—ClasB—ChUdien  living  at  Death  of  Tenant  for  Life. 

A  testator  gave  his  residuary  personalty  to  a  niece  for  life,  and  directed  his 
trustees  after  her  decease  to  pay  and  divide  it  unto  and  amongst  all  and 
every  the  children  of  his  said  niece  who  should  be  living  at  the  time  of  her 
decease,  if  more  than  one,  equally ;  and  if  only  one,  then  wholly  to  such  only 
child,  "  the  same  to  be  a  vested  interest  in  him  or  them  respectively  on  their 
respectively  attaining  the  age  of  twenty-one  years,  but  not  to  be  transferred 
until  after  the  decease  of  my  said  niece,*'  with  maintenance  clauses : — 

fftld  (reversing  the  decision  of  Stuart,  Y.C),  that  the  representatives  of 
children  of  the  niece  who  attained  twenty-one,  but  died  in  her  lifetime,  took 
no  share,  for  that  the  words  "  but  not  to  be  transferred  until  after  the 
decease  of  my  said  niece  "  were  not  contradictory  to  the  previous  expression 
confining  the  class  to  children  who  survived  the  niece,  and  being  in  any 
view  of  the  case  surplusage,  could  not  be  held  to  modify  the  definition  of 
the  class. 

Semble,  that  the  representatives  of  children  surviving  the  niece  and  dying 
under  twenty-one,  would  have  taken. 

1  HIS  case  came  before  the  Court  on  two  appeals  from  part  of  an 
order  of  Vice-Cliancellor  Stuart 

John  Ball  Mason,  by  will,  dated  the  2l8t  of  December,  1809, 
directed  his  real  and  personal  estates  to  be  got  in  and  converted 
into  money  by  his  trustees  and  invested  as  therein  mentioned,  and 
he  directed  his  trustees  to  stand  possessed  of  the  funds  in  trust, 
to  pay  the  income  to  his  niece  Sarah  Williams,  the  wife  of  John 
Williams,  during  her  life  for  her  separate  use ;  **  and  after  the 
decease  of  my  said  niece,  in  trust  to  pay  and  transfer  the  whole  of 
the  said  principal  money  arising  from  my  said  personal  estate. 


VOL.  YIJ  CHANCEEY  APPEALS.  783 

and  from  the  sale  of  my  said  hereditaments  and  premises  directed       L.  c. 
to  be  sold,  and  the  stocks,  funds,  &c,  unto  and  amongst  all  and        1871 
every  the  children  of  my  said  niece,  already  born,  or  hereafter  to  be    Williams 
born,  which  shall  be  living  at  the  time  of  her  decease,  if  more  than 
'one,  equally,  share  and  share  alike ;  and  if  only  one,  then  wholly 


V, 

Haythobkk. 


Wjluamb, 


Williams. 


to  such  only  child,  and  the  same  to  be  a  vested  interest  in  him  or  _  v, 
them  respectively  on  their  respectively  attaining  the  age  of  twenty- 
one  years,  but  not  to  be  transferred  until  after  the  decease  of  my  said 
niece.  And  it  is  my  will  that,  in  case  any  of  the  children  of  my 
said  niece  shall  be  under  the  age  of  twenty-one  years  at  the  time 
of  her  decease,  then  the  dividends  and  interest  of  such  of  the 
legacies  and  shares  as  shall  not  then  have  become  vested  shall 
from  time  to  time  be  applied  by  my  said  trustees  for  and  towards 
the  maintenance,  education,  and  bringing  up  of  the  child  or 
children  who  may  be  presumptively  entitled  thereto  in  the  mean- 
time until  his,  her,  or  their  share  or  shares  shall  become  payable 
as  aforesaid :  Provided  always,  and  it  is  my  will,  that  my  said 
trustees,  or  the  survivora  or  survivor  of  them,  his  executors  or 
administrators,  shall  and  may  pay  and  apply  such  part  as  they 
shall  think  proper  of  the  legacy  or  legacies  aforesaid  as  shall  not 
then  have  become  vested  in  the  putting  the  child  or  children  who 
may  be  presumptively  entitled  thereto  to  any  profession  or  busi- 
ness."   The  will  did  not  contain  any  further  disposition  of  the  fund. 

The  testator  died  soon  after  making  his  will.  Sarah  Willtaim, 
the  tenant  for  life  of  the  residue,  did  not  die  till  1869.  She  had 
six  children  who  attained  twenty-one.  Three  of  them  survived 
her ;  two  died  in  her  lifetime,  the  remaining  one  had  not  been 
heard  of  for  some  months  previous  to  her  death,  and  it  was 
uncertain  whether  he  was  living  or  dead. 

Yice-Chancellor  Stuart  made  a  declaration  that  all  the  children 
of  Sarah  Williams  who  attained  twenty-one  took  vested  interests, 
whether»'they  survived  their  mother  or  not.  The  appeals  were  from 
this  declaration,  and  the  directions  consequent  upon  it. 

Air.  Dickinscnt,,  Q.C.,  and  Mr.  KeJcewich,  for  one  of  the  appeals ; 
Mr.  Greeney  Q.C.,  and  Mr.  Charles  Broume,  for  the  other : — 

The  surviving  the  mother  is  made  an  integral  part  of  the 
description  of  the  class  who  are  to  take;  and  those  who  do  not 
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L.V  survive  her  are  not  objects  of  gift :  Newman  v.  Neurman  (1) ;  Bull 
1871  v«  Priiehard  (2) ;  Vavodry  v.  Oeddes  (3) ;  Festing  v.  ilffen  (4).  The 
words  "  him  or  them  **  refer  only  to  the  class  previously  described. 
».         The  words  "  not  to  be  transferred,"  &c.,  are  only  added  ex  abundanti' 

*  cautela  to  shew  that  the  life  estate  was  not  to  be  cut  down  by  the 

Wn^sts     direction  that  shares  should  vest  at  twenty-one.  *  There  is  no» 
WnxiAMs.    inconsistency  between  the  clauses,  but  the  latter  is  surplusage^ 
Farrer  v.  Barker  (5)  and  Sheffield  v.  Kennett  (6)  are  very  similar 
to  the  present  case ;  and  Re  Payne  (7)  was  under  a  will  more- 
favourable  to  the  earlier  vesting  than  this. 

Mr.  Karddke,  Q.C.,  and  Mr.  W.  W.  KardaJce,  Mr.  Hinde  Palmery, 
Q.C.,  and  Mr.  W.  Peareon,  Mr.  Morgan,  Q.G.,  and  Mr.  Badcock,  for 
the  representatives  of  children  who  died  in  the  mother's  lifetime : — 

The  direction  to  pay  and  transfer  does  not  constitute  the  entire- 
disposition,  and  the  Court  will  readily,  in  favour  of  vesting,  controF 
the  prior  words  by  the  context :  Broume  v.  Browne  (8) ;  Boe  v. 
flopitnson  (9) ;  Doe  v.  JVoirrf?  (10) ;  Phippsy.  Ackers  {}1)\  Jarmanr 
on  Wills  (12).  The  language  of  the  maintenance  and  advance- 
ment clauses  shews  that  the  testator  contemplated  that  there  might 
be  shares  vested  before  the  death  of  the  tenant  for  life.  The  first 
part  of  the  clause  may  be  read  as  only  describing  the  time  of 
payment^  the  gift  beginning  with  the  words  ''to  be  a  vested* 
interest."  The  will  is  unintelligible  as  it  stands,  and  somethings 
must  be  rejected.  Effect  should  be  given  to  the  words  ''  all  and 
every  the  children,**  as  in  IXlis  v.  Maawdl  (13). 

Mr.  Mackeeonj  Q.G.,  for  the  trustees  of  the  will. 

Lord  Hatherley,  L.C.  : — 

I  should  have  been  very  glad,  if  possible,  to  have  let  in  the* 
larger  class  of  children,  which  the  Court  is  always  anxious  to  do^ 
In  the  first  place,  it  may  be  noticed,  as  tlie  Yice-Chancellor  ob- 

(1)  10  Sim.  61.  (7)  25  Beav.  526. 

(2)  1  Buss.  213.  (S)  3  Sm.  &  Giff.  668. 

(3)  1  Ross.  &  My.  203.  (9)  5  Q.  B.  223. 

(4)  6  Hare,  673.  (10)  1  M.  &  S.  327. 
f   (5)  9  Ibid.  737.  (11)  9  CI.  &  P.  583. 

(6)  4  De  G.  &  J.  593.  (12)  2nd  Ed.  vol  I  p.  727. 

[  (13)  12  Beav.  104, 107. 
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served  in  Farrer  v.  Barker  (1),  that  the  Court  has  pushed  some  of       L.  c. 
its  conclusions  to  an  extreme  length  for  the  purpose  of  including        1871 
as  many  children  as  possible,  first  upon  settlements,  on  the  ground    wuxiAHfr 
that  a  settlement  is  itself  an  indication  of  all  children  being  in-  h^ythobnb* 

tended  to  be  provided  for ;  and  then  in  wills,  it  has  followed  the        

same  rule,  where  a  father  is  providing  for  his  children,  or  where  __  v. 
any  person,  who  has  placed  himself  in  loco  parentis,  is  providing 
for  the  family.  In  such  cases,  if  there  is  a  single  link  wanting  in 
the  chain  of  referential  words  connecting  and  identifying  the  chil- 
dren who  are  being  spoken  of  with  those  comprised  in  a  description 
requiring  them  to  survive  a  given  period,  the  Court  will  take 
advantage  of  this  to  let  in  all  the  children,  whether  they  survive 
that  period  or  not.  Now,  although  in  those  cases  extraordinary 
liberty  has  been  taken  with  the  language  of  the  instruments,  I  am 
not  intending  in  any  way  to  impeach  their  authority ;  but  I  do  not 
think  that  this  ease  is  governed  by  them.  In  the  first  place,  this 
testator  does  not  appear  to  have  stood  in  loco  parentis  towards  the 
objects  of  his  bounty.  He  was  desirous  of  providing  for  his  niece 
and  her  children,  but  I  do  not  find  that  there  was  any  special 
relation  between  them  beyond  that  attachment  which  he  might 
form  for  any  member  of  his  family.  He,  therefore,  must  be  taken 
to  have  meant  what  he  has  said,  which  is  the  only  rule  to  be  fol- 
lowed, unless  there  are  special  circumstances  which  allow  conside- 
rable latitude  in  the  interpretation  to  be  put  upon  a  testator's  wilL 
The  Yice-Chancellor  himself  did  not  doubt,  upon  the  first  part  of 
the  will  taken  alone,  that  the  words  ''  which  shall  be  living  at  the 
time  of  her  decease  "  defined  the  class,  and  I  do  not  see  how  that 
restriction  can  be  broken  in  upon  by  anything  that  follows.  The  gift 
is  to  the  niece  for  life,  and  after  her  death  there  is,  I  will  not  say 
a  gift,  but  there  is  a  direction  to  pay  the  fund  ''  unto  and  amongst 
all  and  every  the  children  of  my  said  niece  already  bom,  or  here- 
after to  be  born,  which  shall  be  living  at  the  time  of  her  decease ; 
if  more  than  one,  equally,  share  and  share  alike,  and  if  only 
one,  then  wholly  to  such  only  child."  The  Vice-Chancellor,  I 
think,  agrees  with  the  view  I  am  now  taking,  that,  if  this  were  all,, 
only  those  children  who  survived  their  mother  could  take.  Then 
come  these  words:   ^'and  the  same  to  be  a  vested  interest  in 

(1)  9  Hare,  737. 
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L.  c.  him  or  them  respectively  on  their  respectively  attaining  the  age 

1871  of  twenty-one  years."    Now,  can  I  apply  that  to  "all  the  children 

Williams  1^0^^  OT  to  be  born  "  ?    Must  I  not  apply  it  to  the  class  which  the 

Haythobnk  ^^^^^'^  '^^  formed,  namely,  those  of  them  who  shall  be  living 

at  the  time  of  their  mother's  decease?     I  see  nothinc:  to  justify 

Williams  .  o        w         ^ 

V.  me  in  saying  that  the  words  ''him  or  them"  do  not  denote 
that  class,  and  that  class  only,  of  which  he  has  been  before  speak- 
ing, which  class  did  not  consist  of  all  the  children  bom  or  to 
be  born,  because  the  testator  has  added  the  condition  that  they 
must  be  living  at  the  death  of  their  mother;  and  he  then  im- 
poses the  further  condition  that  they  must  attain  the  age  of 
twenty-one  years  before  payment  is  made  to  them.  Now,  stop- 
ping there  for  a  moment,  there  is  nothing  at  all  irrational  in 
such  a  disposition ;  for  it  might  naturally  enough  occur  to  the 
testator's  mind,  when  he  was  directing  a  fund  to  be  paid  to  all  his 
niece's  children  who  should  be  living  at  her  death,  that  there 
might  be  infants ;  so,  in  substance,  he  says :  **  I  have  directed  pay- 
ment to  a  class,  but  I  will  take  out  of  that  direction  as  to  payment 
all  who  shall  not  attain  twenty-one ;  and  although  they  have  sur- 
vived my  niece,  yet,  if  they  have  not  attained  twenty-one,  they  are 
not  to  be  entitled  to  be  paid."  It  is  argued  that  in  this  clause  he 
contemplates  a  vesting  at  a  different  epoch  from  the  epoch  which 
is  first  mentioned,  viz.,  a  vesting  at  twenty-one  instead  of  at  the 
niece's  death.  I  think,  however,  that  there  is  a  fallacy  in  that 
reasoning.  A  number  of  cases  have  been  cited,  such  as  Phipps  v. 
Ackers  (1),  where  the  question  was  not,  what  was  the  class,  but 
what  was  the  age  at  which  the  gift  was  to  vest?  That  class  of  cases 
throws  no  light  on  a  case  where  the  question  is,  not  at  what  time 
the  gift  is  to  be  vested,  but  who  are  the  persons  constituting 
the  class  in  whom  anything  is  to  be  vested  ?  The  testator,  having 
pointed  out  a  class,  proceeds  to  say  that  the  gift  shall  not  be 
vested  so  as  to  enable  them  to  claim  payment  unless  they  attain 
twenty-one  years  of  age.  Then  come  the  words  which  alone  raise 
the  difficulty,  and  which,  as  the  Yice-Chancellor  thought,  left  him 
at  liberty  to  alter  the  words  as  to  the  class — "  the  same  to  be  a 
vested  interest  in  him  or  them  respectively  on  their  respectively 
iittaining  the  age  of  twenty-one  years,  but  not  to  be  transferred 

(1)  9  CI.  &  F.  583. 
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nntil  after  the  decease  of  my  said  niece.'*    It  certainly  would       L.  c. 

I  strike  any  one  at  first  sight,  on  reading  those  words,  that  an  idea       isri 

had  crossed  the  mind  of  the  testator  that  the  children  of  the  niece    "v^JI][J1ms 

would  take  an  interest  in  her  lifetime  on  attainins^  twenty-one ;  ,,     *• 

11  IIaythorhb. 

but  do  the  words  really  shew  that  he  intended  this  ?    If  they  had 

been  contradictory  to  the  previous  disposition,  I  should  have  fol- 
lowed the  cases  in  which  even  a  slight  expression  inconsistent  with 
the  restriction  of  the  class  has  been  held  sufficient  to  do  away  with 
that  restriction.  But  in  the  present  case  the  words  relied  on  are 
only  surplusage,  and  surplusage  whether  the  class  be  confined  to 
children  living  at  the  death  of  the  niece  or  not.  If  the  gift  had 
been,  ^'  and  after  the  decease  of  my  said  niece,  upon  trust  to  pay 
and  divide  the  same  unto  and  amongst  all  and  every  the  children 
of  my  said  niece ;  and  if  more  than  one,  in  equal  shares,  and  the 
same  to  be  a  vested  interest  in  him  or  them  respectively  on  their 
respectively  attaining  the  age  of  twenty-one  years,"  which  is  the 
way  in  which  I  am  asked  to  read  it,  the  addition  of  the  words 
"  but  not  to  be  transferred  till  after  the  death  of  my  said  niece  " 
Avould  be  the  merest  surplusage,  for  nobody  could  suppose  that  the 
children,  on  taking  vested  interests  at  twenty-one,  were  to  have 
their  shares  in  the  fund  at  once  transferred  to  them,  so  as  to  deprive 
the  mother  of  the  life  interest.  In  whichever  way  the  will  is  read 
these  words  are  entirely  surplusage.  I  therefore  find  extreme 
difficulty  in  following  the  Vice-Chancellor  in  saying  that  the 
words  must  have  the  effect  of  altering  the  meaning  of  the  expres- 
sion by  which  the  testator  has,  with  sufficient  clearness,  pointed 
out  a  particular  class,  because  otherwise  they  would  be  useless. 
They  are  just  as  useless  when  I  have^made  that  alteration,  and  I 
have  not  advanced  a  step  by  doing  it.  I  am  asked,  therefore,  to 
alter  the  meaning  of  clear  words  on  account  of  useless  and 
unmeaning  words,  which  remain  surplusage  when  I  have  done  so. 

I  do  not  think  that  the  following  part  of  the  will  carries  the 
Bespondents  any  further.  The  testator's  mind  is  always  looking  at 
a  class  to  be  ascertained  at  the  death  of  his  niece — all  her  children 
who  survive  her.  He  contemplates  the  possibility  of  there  being 
two  sets  of  objects  in  this  class — those  who  have  attained  twenty* 
one,  and  those  who  have  not.  Those  who  have  attained  twenty-one 
at  the  death  of  the  niece  are  entitled  to  payment.  He  then  goes 
on  to  provide  for  another  division  of  the  class — those  who  have  not 


WlUJAlfS 


788  CHANCERY  APPEALS.  [J..  R. 

L.  c.       attained  twenty-one : — [His  Lordship  here  read  the  maintenance 
1871        clause.]   I  think  that  the  testator  here  has  nsed  the  word  ^  vested  " 

WuIiIms    ^^  ^t©  sense  of  "  payable."  The  only  direction  for  payment  was  at 
Hattu'        ^^^  death  of  the  niece,  and  the  only  other  direction  was  about 
vesting.    This  is  evidently  not  at  the  death  of  the  niece,  because 
it  is  to  take  place  upon  their  attaining  twenty-one  after  the  death 

WILLIAMS.  ^£  ^^^  niece  ;  and  in  the  meantime  the  dividends  and  interest  of 
such  of  the  shares  as  have  not  become  vested  are  to  be  applied 
in  the  maintenance  and  education  of  the  child  or  children  pre- 
sumptively entitled  thereto.  I  do  not  think  that  the  testator 
intended  the  share  of  a  child  who  survived  the  niece  to  be  undis- 
posed of  because  he  never  attained  twenty-one.  The  fact  that  the 
whole  interest  is  to  be  paid  for  maintenance,  and  that  the  share  ia 
called  the  presumptive  share  of  the  child,  would  go  very  far  to 
shew  that  the  child,  having  survived  the  tenant  for  life,  would 
become  entitled,  although  there  was  no  right  to  call  for  payment 
until  twenty-one,  and  that,  on  his  dying  under  twenty-one,  hi& 
representatives  would  have  a  right  to  call  for  his  share.  The 
event  has  not  happened,  but  I  am  obliged  to  notice  the  question,, 
because  it  bears  on  the  construction  of  the  will ;  for  it  might  well 
be  argued  that  it  was  absurd  to  give  to  the  will  a  constructiou 
which,  if  the  children  had  all  survived  the  niece,  and  then  five 
had  died  under  age,  would  produce  an  intestacy  as  to  five-sixtha 
of  the  fund,  there  being  no  cross-remainders  or  gifts  over  between 
the  children.  I  think  the  scheme  of  the  will  is  this :  the  testator 
forms  a  class,  and  that  class  being  formed,  he  has  said  that  the 
parties  shall  not  take  any  interest  which  shall  entitle  them  to  call 
for  payment  till  they  attain  twenty-one,  whether  they  attain  twenty* 
one  in  the  lifetime  of  their  mother  or  not.  I  cannot  find  in  the 
will  words  which  would  justify  me  in  breaking  down  the  dear 
direction  for  payment  to  those  only  who  fulfil  the  condition  of 
surviving  the  niece,  and  I  am  obliged,  therefore,  on  that  account, 
to  differ  from  the  Yice-Chancellor ;  and  His  Honour's  order  must 
be  varied  by  substituting  a  declaration  that  those  children  only  of 
this  lady,  who  survived  her,  became  entitled  to  share  in  the  bequest* 

Solicitors :  Mr.  W>  Hammond  ;  Messrs.  Burr  &  Chrtbble ;  Messrs. 
Freshfidd;  Messrs.  Biffe,  Russell,  dk  Hiffe;  Messrs.  White  &  Sons; 
Messrs.  Vizard,  Orowder,  &  Co. 
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WARD  V.  WAED.  L.  c. 

1871 


Statute  of  Limitations — Wrongful  Possession — Joint  Tenancy, 

A  testator  devised  a  copyhold  in  1796  to  B,  W.  for  life,  with  remaiDder  to 
iier  children  as  tenants  in  common,  without  words  of  limitation,  i?.  TF., 
who  had  three  children,  let  the  property  to  her  two  sons,  R,  L,  and  B,^  and 
after  the  death  of  J?.  L»  to  his  son  R,  and  B,^  who  occupied  the  estate 
together  till  the  death  of  B,  W,  in  1841.  On  B.  W.'s  death  the  property— 
subject,  as  to  one-third,  to  B.^s  life  estate — belonged  in  moieties  to  i?.  and 
X,  as  the  co-heirs  of  the  testator.  B,  and  B.  continued  to  occupy  the 
T^hole  property  as  owners,  and  farmed  it  at  their  equal  expense,  till  the 
death  of  B.  in  1862,  after  which  it  was  similarly  farmed  by  B.^s  son  and  B, 
till  1869,  when  B,^s  son  died.  The  devisee  of  B*s  sen  afterwards  filed  a  bill 
for  a  partition : — 

Jleld  (affirming  the  decision  of  Malins,  V.C.),  that  B,  and  J?.,  as  regarded 
that  third  shal^  of  which  their  possession  became  wrongful  on  the  death  of 
B.  W.f  must  be  considered  as  joint  tenants ;  and  that  as  B»  had  died  first, 
his  interest  in  the  estate  had  determined,  and  the  Plaintiff  had  no  title. 

JL  HIS  was  an  appeal  by  the  Plaintiflf  from  a  decree  of  Vice- 
Ohancellor  Malins,  dismissing  her  bill  for  partition  of  certain 
copyholds. 

Bohert  Lenton  died  in  1796,  having  devised  the  copyholds  in 
question  to  his  wife  Jane  Lenton  for  life,  with  remainder  to  his 
son-in-law  Bryan  Ward  and  BAeeca  his  wife,  for  their  lives,  and 
after  the  decease  of  the  survivor,  to  the  use  of  all  the  children  of 
Behecea  Ward,  in  equal  shares,  as  tenants  in  common,  without  any 
words  of  limitation,  or  any  other  words  which  could  give  the 
children  more  than  life  estates.  Behecea  Ward  had  three  children 
— Bohert  Lenton  Ward,  Bryan  Edward  Ward,  and  Behecea  Laxlon. 
Jane  Lenton  was  admitted  tenant  in  1796,  and  died  not  long  after- 
wards. Bryan  Ward  was  then  dead,  and  BAecca  Ward  entered 
into  possession,  and  let  the  property  to  her  two  mxuByBdheiii  Lenton 
Ward  and  ^  Bryan  Edward  Ward,  until  the  death  of  Bohert  Len- 
ion  Ward  in  1836,  after  whose  death  his  son,  the  Defendant  i^ob^r^ 
Ward,  and  Bryan  Edward  Ward  occupied  the  land  as  tenants  till 
the  death  of  Behecea  Ward  in  October,  1811.  BAeeea  Laaton  had 
died  in  1828.  From  BAecca  Ward's  death  the  Defendant  Bohert 
Ward  and  B.  E.  Ward  occupied  the  land  as  owners,  stocking  it  at 
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li.  c.        their  equal  expense,  and  paying  the  outgoings  in  moieties,  till 
1H71        May,  1862,  when  B.  E.  Ward  died. 

Ward  From  the  death  of  B,  E.  Ward,  his  son,  John  Thomas  Ward,  and 

Waud.      *'^®  Defendant  Rolert  Ward  occupied  the  land  as  owners,  stocking 

it  at  their  equal  expense,  and  paying  the  outgoings  in  moieties. 

/.  T.  Ward  died  in  January,  1869,  leaving  a  will,  by  which  he 
devised  all  his  landed  property  to  the  Plaintiff  absolutely.  After 
his  death  the  Plaintiff  entered  into  possession  of  a  moiety,  which 
she  let  to  a  tenant. 

The  testator,  Robert  Lenton,  left  three  daughters,  who  were  his 
co-heiresses — Mary  Brown,  who  died  in  1811,  intestate,  and  was 
represented  by  the  Defendant  W.  Broum ;  the  above-named  Beheeca 
Ward,  represented  by  her  grandson,  the  Defendant  Bolert  Ward  ; 
and  Jane  Lenton,  who  died  intestate  in  1821,  leavingiJefcecca  Ward 
and  the  Defendant  William  Broum  her  co-heirs  and  co-heirs  of 
the  testator.  On  Bebecea  Ward's  death  the  reversion  in  fee  de- 
scended to  Bolert  Ward  and  William  Brown  as  the  then  co-heirs 
of  the  testator. 

The  Plaintiff  filed  her  bill  in  December,  1869,  for  partition, 
alleging  that,  by  virtue  of  the  Statute  of  Limitations,  she  and  the 
Defendant  Bolert  Ward  were  entitled  to  five-sixths  of  the  property, 
and  the  Defendant  W.  Brovm  to  the  remaining  one-sixth. 

The  Defendants,  by  answer,  alleged  that  Bryan  Edward  Ward 
was  only  a  joint  tenant  with  the  Defendant  Bobert  Ward  of  that 
share  of  the  estate  of  which  he  and  Bolert  Ward  were  not  lawfully 
in  possession,  and  that,  as  he  had  died  before  Bobert  Ward,  John 
Thomas  Ward  never  acquired  any  title.  Vice-Chancellor  Malins 
acceded  to  this  view,  and  dismissed  the  bill  without  cost«. 

Mr.  Townsend,  for  the  Appellant : — 

I  contend  that  the  Appellant  is  entitled  to  a  decree  such  as 
in  Brace  v.  Spulhes  (1).  The  passage  in  Littleton  (2)  which 
was  relied  on  refers  to  abatei&ent,  intrusion,  usurpation,  and 
disseisin ;  but  there  cannot  be  any  one  of  these  as  to  a  copy- 
hold. Bolert  Lenton  Ward  and  B.  E.  Ward  entered  lawfully 
into  possessig^  of  the  entirety,  being  put  into  possession  by  their 
mother.  They  began  as  tenants  in  common,  and  the  tenancy  in 
(1)  Set.  Dec.  3id  Ed.  p.  573.  (2)  Co.  Litt.  sect.  278,  p.  181,  a. 
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common  ought  to  be  treated  as  having  subsisted  throughout,  which  l.  C. 
is  the  view  that  the  persons  interested  took  of  the  case  till  after       isii 

the  death  of  /.  T.  Ward.     B.  E.  Ward^  therefore,  acquired  an  y^i^ 

interest  under  the  Statute  of  Limitations,  ^*- 

•^  Ward. 

Mr.  Cohy  Q.C.,  and  Mr.  Horsey^  for  the  Respondents,  were  not 
called  upon. 

Lord  Hatherley,  L.C.  : — 

I  think  that  the  Vice-Chancellor  has  come  to  a  correct  conclusion 
in  this  case. 

The  title  stands  in  a  rery  singular  position.  The  Plaintiff  claims 
under  John  Thomas  Ward^  the  son  of  Bryan  E.  Ward.  Bryan  E. 
Ward  and  his  nephew,  the  Defendant  Robert  Ward,  were  in  posses- 
sion of  the  property  from  1836  to  1862.  Up  to  1841  they  occupied 
under  the  testator's  daughter,  who  was  tenant  for  life  of  the  en- 
tirety ;  and  on  her  death  in  that  year  the  title  stood  thus :  Bryan 
K  Ward  was  entitled  to  one  undivided  third  for  his  life  under 
the  will  of  the  testator,  and  to  no  other  interest ;  Robert  Ward  was 
entitled  in  fee,  as  one  of  the  co-heirs  of  the  testator,  to  one-third 
in  possession,  and  to  a  moiety  of  another  third  in  reversion  ex- 
pectant on  the  determination  of  Bryan  E.  Ward^s  life  estate ;  and 
the  other  co-heir  was  entitled  to  one-third  in  possession,  and  a 
moiety  of  a  third  in  reversion  expectant  on  Bryan  E.  Ward*s  life 
estate.  From  1841,  therefore,  Bryan  E.  Ward  and  Robert  Ward 
held  possession  of  one-third  of  the  property  unlawfully,  and 
remained  in  possession  of  it  for  more  than  twenty  years. 

Now,  suppose  it  had  been  a  simple  case  of  a  farm  wrongfully 
entered  into  by  two  persons,  then,  according  to  the  passages  cited 
from  CoJcexi^n  Littleton^  they  would,  being  disseisors,  enter  as  joint 
tenants,  and  would  acquire  seisin  as  such.  Here  two  persons  are 
in  lawful  possession  of  a  copyhold ;  the  title  under  which  they 
hold  it  comes  to  an  end,  but  they  continue  in  possession,  and  thus 
go  on  holding  a  certain  share  of  the  property  without  any  title 
whatever.  In  what  capacity  do  they  so  hold  on  ?  It  appears  to 
me  as  joint  tenants!  The  possession  of  each  became  wrongful  as 
to  this  share  at  the  same  moment  of  time,  so  that  they  acquired 
their  title  at  the  same  moment  of  time,  they  held  by  one  common 
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j^  Q        right  or  by  one  common  wrongful  title,  whichever  3'ou  please  to 

1R71        ^^'^  ^^*  ^^^  ^^^y  ^^^^  ^^^^  nothing  to  seyer  their  tenancy.    The 
case  is  very  analogous  to  that  of  one  of  three  tenants  in  common 


^Vard 


Wabd, 


V,  conveying  his  share  to  the  other  two  without  words  of  severance. 
The  two  are  joint  tenants  of  the  share  so  conveyed,  though  they 
remain  tenants  in  common  as  to  their  original  shares.  As  to  the 
business  carried  on  by  Bryan  E,  Ward  and  jB.  Ward,  it  is  not 
averred  that  they  entered  into  a  joint  speculation  as  farmers,  and 
made  this  land  partnership  property,  nor  is  such  a  view  in  the  least 
consistent  with  any  of  the  facts  of  the  case.  They  appear  simply 
to  have  held  on  because  no  one  made  any  claim  against  them ; 
and  their  cultivating  the  property  at  their  equal  expense,  and 
sharing  the  profits  equally,  is  just  what  two  farmers  would  do  as 
to  land  of  which  they  were  joint  tenants.  I  am  of  opinion,  there- 
fore, that  the  Yice-Cliancellor  was  right  in  holding  that,  on  the 
death  of  Bryan  K  Ward,  all  his  interest  in  the  property  ceased, 
and  that  the  Plaintiff  has  no  title.  The  appeal  must  be  dismissed 
with  costs. 

Solicitor  for  the  Plaintiff:  Mr.  Robert  SotUhee. 
Solicitor  for  the  Defendants :  Mr.  G.  E.  Spencer, 
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L.  c.  HOBSON  V.  BASS. 

1871 


Limited  Guarantee — Bankruptcy — Surety, 

J,  H,  gave  to  J?,  a  guarantee :  ^  I  hereby  guarantee  to  you  the  payment  of 
all  goods  you  may  supply  to  E.  H.,  but  so  as  my  liability  to  you  under  this 
or  any  other  guarantee  shall  not  at  any  time  exceed  the  sum  of  £250."  E,  L. 
gave  a  similar  guarantee.  B,  supplied  goods  to  E,  B,  to  the  amount  of 
£657.  E,  E.  then  became  bankrupt.  B.  proved  for  the  whole  sum,  and 
then  called  on  the  guarantors,  who  paid  him  £250  each.  B,  having  after- 
wards received  a  dividend  of  2«.  Id,  in  the  pound  on  the  £657 : — 

Held  (reversing  the  decision  of  Stuart,  V.C.),  that  each  of  the  guarantors 
was  entitled  to  a  part  of  this  dividend,  bearing  to  the  whole  the  same  pro* 
portion  as  £250  to  £657. 

1  HIS  was  an  appeal  by  the  Plaintiffs  from  a  decision  of  Yice- 
Chancellor  Stuart  on  a  special  case. 

Edmund  Carey  Hoheon  carried  on  business  as  a  wine  and  beer 
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merchaDty  under  the  firm  of  JesBe  Sblson  dt  Son.   The  Defendants       L.  G. 
yrere  the  members  of  the  firm  of  Bclsb  d:  Co.,  brewers,  of  Burtonron-        1871 
Trent.    On  the  23rd  of  July,  1868,  the  Plaintiff,  Jesse  Hdbson,  gave     Hmozr 
to  the  Defendants  the  following  guarantee : —  ^^ 

*'  In  consideration  of  your  having  supplied  and  your  continuing       

to  supply  Mr.  Udmuknd  Hohson,  trading  under  the  firm  of  Jesse 
Bdbson  dt  /Sbn,  goods  in  the  way  of  his  business,  I,  the  undersigned 
Jesse  Eidbson,  of,  &c.,  do  hereby  guarantee  to  you  the  due  payment, 
at  three  months'  notice,  of  all  such  goods,  whether  supplied  pre* 
.vious  to  the  date  hereof,  or  which  you  may  from  time  to  time 
supply  to  the  said  Edmund  Hobsony  until  you  receive  notice  from 
me  of  the  discontinuance  of  this  guarantee,  but  so  as  my  liability 
to  you  under  this  or  any  other  guarantee  shall  not  at  any  time 
exceed  the  sum  of  £250." 

The  Plaintiff,  Elizabeth  de  Lannoy,  on  the  same  day  gave  a 
precisely  similar  guarantee. 

On  the  16th  of  November,  1868,  Edmund  C.  Hobson  was  adjudi- 
cated a  bankrupt.  He  was  indebted  to  the  Defendants  for  goods 
supplied  to  him  in  the  way  of  his  business  in  the  sum  of  £657.  The 
Defendants  shortly  afterwards  proved  in  bankruptcy  for  the  whole 
of  this  sum. 

On  the  23rd  of  June,  1869,  the  Defendants  claimed,  under  the 
guarantees,  the  sum  of  £250  from  each  of  the  Plaintiffs,  and  each 
of  the  Plaintiffs  paid  them  £250  accordingly. 

On  the  29th  of  April,  1870,  a  dividend  of  2s.  Id,  in  the  pound 
was  declared  under  Edbson's  bankruptcy,  and  the  Defendants  re- 
ceived the  sum  of  £68  Ss.  9i.,  being  the  amount  of  that  dividend  on 
£657.    It  was  expected  that  a  small  farther  dividend  would  be  paid. 

The  question  for  the  opinion  of  the  Court  was,  whether  each  of 
the  Plaintiffs  was  entitled  to  a  share  of  the  dividends  received  and 
to  be  received  in  respect  of  the  £657,  bearing  the  same  proportion  to 
the  whole  of  the  dividends  as  £250  to  £657.  Yice-Chancellor  Stuart 
made  an  order  declaring  that  neither  of  the  Plaintiffs  was  so  entitled. 

Mr.  Benshaw,  and  Mr.  Benshaw,  junior,  for  the  Plaintiffs,  in 
support  of  the  appeal : — 

The  proof  was  for  the  whole  debt.    Each  2s.  Id.  paid  is  attri- 
butable to  a  particular  pound  of  that  debt,  and  as  to  so  much  of  it 
Vol.  VI.  8  0  1 
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L.  c.       as  the  sureties  paid  they  are  entitled  to  the  dividend.    The  sureties 

1871  did  not  guarantee  the  ultimate  balance  to  the  extent  of  £500,  but 
HoBsox      the  debt  to  that  extent  PaJey  y.  Field  (1),  BardstceU  v.  LydaU  (2), 

jj^'^       Ex  parte  Holmes  (S),  and  Thornton  y.  M^Kewan  (4)  govern  the  case. 

If  the  contract  had  been  to  be  liable  for  £500^  after  giving  credit 

for  all  that  could  be  recovered  from  other  sources,  the  case  would 
have  been  different.  The  case  is  not  one  where  it  was  part  of  the 
contract  that  all  compositions  should  go  to  the  benefit  of  the  cre- 
ditor, as  in  Ex  parte  Hope  (5)  and  C^ee  v.  Padk  (6).  The  principles 
applicable  to  the  case  are  shewn  in  Mtdland  Banking  Company  v. 
Chambers  (7). 

Mr.  Fry 9  Q.C.,  and  Mr.  BodweH,  contra : — 

The  Appellants  are  led  into  error  by  the  term  "  limited  guaran* 
tee,"  which  may  denote  either  of  two  things — a  guarantee  limited 
as  to  the  part  of  the  account  to  which  it  is  to  be  applied,  or  a 
guarantee  limited  as  to  the  total  amount  to  be  recovered.  The 
Appellants  are  right  if  they  can  make  out  this  guarantee  to  be 
limited  in  the  first  sense ;  but  on  its  fair  construction  it  is  limited 
only  in  the  second.  In  Thornton  v.  M^Kewan,  Ex  parte  Bushr 
forth  (8),  BardsweU  v.  Lydatt  (9),  Bailees  v.  Todd  (10),  and  Ex 
parte  Holmss  (11),  the  guarantee  was  limited  in  the  first  way. 

Lord  Hathbbley,  L.O. : — 

I  cannot  find  any  substantial  difference  between  this  case  and 
those  relied  on  by  the  Appellants.  If  a  person  guarantees  a  limited 
portion  of  a  debt,  all  the  authorities  shew  that  if  he  pays  that  por- 
tion he  has  in  respect  of  it  all  the  rights  of  a  creditor.  The  question 
is,  whether  the  guarantor  means  **  I  will  be  liable  for  £250  of  the 
amount  which  A.  B.  shall  owe  you,"  or  ^  I  will  be  liable  for  the 
amount  which  A.  B»  shall  owe  you,  subject  to  this  limitation,  that  I 
shall  not  be  called  upon  to  pay  more  than  £250.'"  The  words  of 
the  guarantee  are  so  similar  to  those  in  some  of  the  cases  cited 

(1)  12  Ve«.  435.  (6)  33  L.  J.  (Q.B.)  49. 

(2)  7  Bing.  489.  (7)  Law  Eep.  4  Ch.  39a 

(3)  Mont  ic  Ch.  801.  (8)  10  V68. 409. 

(4)  1  H.  &  M.  625.  (9)  7  Bing.  489. 

(5)  3  M.  D.  &  D.  72a  '  (10)  8  A.  &  E.  846. 

(11)  Mont  &  Cfa.  301. 
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that  it  would  be  splitting  hairs  to  distinguish  them.    The  words       li.  o. 
^*  at  auy  time  **  are  material,  and  I  think  the  meaning  of  the       1871 
instrument  is^  "  I  guarantee  the  payment  of  all  goods  supplied,  but     H^tsov 
my  liability  is  not  to  be  increased  by  their  amount  exceeding  £250.       ^^ 
When  it  reaches  that  sum  I  am  to  be  a  surety  for  it  with  all  the        — ~ 
Tights  of  a  surety.''    It  is  not  then  competent  to  the  creditor  to 
tiay,  ''I  will  increase  my  debt;  I  will  take  a  dividend  on  the 
whole ;  and  though  you  have  paid  me  the  £250,  you  shall  have  no 
rights  as  a  surety  till  I  am  paid  in  full."    It  is  true  that  a  surety 
may  enter  into  an  obh'gation  to  be  liable  to  a  limited  amount  for 
the  ultimate  balance  remaining  after  all  moneys  obtainable  from 
other  sources  have  been  applied  in  reduction  of  the  debt,  but  a 
.guarantee  of  that  nature  must  be  in  a  very  different  form  from  the 
present.    In  Foley  v.  Field  (1),  before  Sir  W.  Orani,  there  were 
indeed  words  specifically  pointing  at  the  liability  of  the  surety 
being  only  for  a  part  of  the  debt,  but  the  present  case  is  not 
really  distinguishable  from  Ex  parte  Holmes  (2).    The  question 
in  the  case  must  be  answered  in  the  affirmative. 

Solicitors :  Mr.  B.  H.  WUkins ;  Mr.  Carpenter. 


Jvly2^ 


Ex  parte  BOCEE.    In  re  HALL.  l.  a 

and  L.  J  J. 
Bankruptcy — Execution  Creditor — Seizure — Sale — Injunction — Bankruptcy  Act^        jg-. 

1869  (32  Jh  33  Vict.  c.  71),  m.  13,  96. 

After  the  sheriff,  acting  under  a  writ  of  ft.  fa.^  bad  seized  the  goods  of  a 
debtor,  the  debtor  prctented  to  the  County  Court  a  Petition  for  liquidation  by 
arrangement,  thereby  committing  an  act  of  bankruptcy,  and  on  the  same  day 
obtained  an  injunction  restraining  the  sheriff  from  proceeding  to  a  sale.  The 
sheriff,  however,  sold  the  goods,  and  paid  the  balance  of  the  proceeds  of  the 
sale  into  the  County  Court : — 

Edd  (reversing  the  decision  of  Bacon,  C  J*.),  that  the  execution  creditor,  and 
not  the  trustee  under  the  liquidation,  was  entitled  to  the  money  in  Court. 

An  injunction  granted  under  the  Bankruptcy  Act^  1869  (32  &  33  Vict. 
c  71),  s.  13,  is  merely  for  the  protection  of  the  debtor's  estate,  and  has  no 
effect  on  the  rights  of  the  creditors  inter  «e. 


Me! 


:SSRS.  BOCKE,  EYTON,  &  Co,,  bankers  at  Ludlow^  had  re- 
covered judgment  in  three  actions  against  one  JSeriry  BaU,  a  fetrmer, 

(1)  12  Yes.  435.  (2)  Mont.  &  Ch.  801. 
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and  L.  J  J. 
1871 


KG.  and  on  the  21st  of  November,  1870,  they  caused  execution  to  be 
issued  against  him  in  each  of  the  actions,  and  three  writs  of  ^.  /a- 
were  accordingly  placed  in  the  hands  of  the  sheriff  of  Herefordshire. 
^P^^^^  On  the  23rd  of  November  the  sheriff,  acting  under  these  writs,  seized 
j„  yg  certain  goods  otHaUj  and  advertised  them  for  sale.  On  the  26th  of 
^^^-  November,  HaU^  who  appeared  not  to  have  been  a  trader,  presented 
to  the  County  Court  a  Petition  for  liquidation  by  arrangement,  and 
on  the  same  day  an  injunction  was  obtained  by  him  from  the  County 
Court  restraining  the  sheriff  from  proceeding  to  a  sale ;  and  this 
injunction  was  served  on  the  sheriff's  officers  in  possession.  The 
sheriff,  however,  proceeded  to  sell  the  goods.  The  sale  produced 
£269,  out  of  which  the  sheriff  paid  £185  for  rent  due  by  Mall; 
and  retained  £28  for  his  own  charges.  He  subsequently,  being 
threatened  for  contempt,  paid  the  balance  of  £56  into  the  County 
Court.  On  the  24th  of  December  a  meeting  of  the  creditors  of 
Hall  was  held,  when  a  trustee  was  appointed,  and  a  liquidation  by 
arrangement  was  agreed  to.  No  receiver  had  been  appointed,  and 
neither  Messrs.  Boeke,  Eyion,  <&  Co.,  nor  their  solicitors,  had  notico 
of  the  proceedings  in  bankruptcy  until  the  9th  of  December. 

On  the  2l8t  of  January,  1871,  the  County  Court  Judge  made  an 
order  for  payment  of  the  sum  in  Court  to  the  trustee  under  the 
liquidation. 

The  execution  creditors,  whose  debt  exceeded  the  balance  in 
Court,  moved  before  the  Chief  Judge  by  way  of  appeal  from  this- 
order.    The  appeal  was  dismissed  with  costs  (1). 

(1)  1871.  April  17.  one  action,  whilst  there  had,  in  fact,  been 

Sir  James  Bacon,  C.J.,  said  that  he  three  actions,  and  though  no  receiver 

had  no  doubt  as  to  the  power  of  the  had  been  appointed,  as  the  high  bailiff 

Court,  after  a  Petition  for  liquidation  occupied  that  position.     The  injunc- 

by  arrangement  had  been  presented,  tion  having,  therefore,  been  duly  issued 

tu  grant  an  injunction  restraining  ere*  and  served,  everything  had  been  done 

ditors  from  proceeding  in  any  action  or  which  was  necessary  to  stay  further 

with  any  execution.     Nor  could  this  proceedings,  and  all  the  further  proceed- 

power  be  said  to  be  unjust,  or  to  inter-  ings  were  illegal.  There  was  in  Ex  parte 

fere  with  the  policy  of  the  law  of  bank-  Todhunter  (Law  Rep.  10  Eq.  425)  na 

ruptcy,  the  object  of  which  was  to  secure  injunction,  and  consequently  nothing 

a  fair  and  equal  distribution  of  the  as-  to  prevent  the  operation  of  the  rule  laid 

sets  amongst  the  creditors.  His  Honour  down  in  Edwards  v.  Scanhrooh  (2  B.  ^ 

thought  that  the  injunction  was  granted  S.  280 ;  32  L.  J.  (Q.B.)  45),  that  notice 

in  this  case  with  perfect  regularity,  and  of  an   act  of  bankruptcy,  accordinpc 

was  sufficient^  though  it  only  mentioned  to  sect.  133  of  tbo  Act  of  1849,  which 
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The  execution  creditors  then  moved  in  the  Court  of  Appeal  in 
Chancery  by  way  of  appeal  from  this  order,  and  the  motion  came 
on  to  be  heard  before  the  Full  Court. 

Mr.  De  Oex,  Q.C.,  and  Mr.  Beed,  for  the  Appellants : — 

The  only  distinction  between  this  case  And  Ex  parte  Todhunter  (I) 
is,  that  no  injunction  was  there  granted ;  but  that  can  make  no 
difference,  as  an  injunction  granted  under  the  13th  section  of  the 
Bankrwptcy  Act^  1869  (2),  or  rule  260  of  the  Bankruptcy  Eules, 
1870  (3),  is  only  for  the  interim  protection  of  the  property,  and 
cannot  alter  any  rights  :  In  re  Anderson  (4).  The  case  is,  in  fact, 
governed  by  Edwards  v.  ScarArooh  (5),  which  was  under  sect.  133  of 
4iie  Actof  1849(6),  and  that  section  is  virtually  re-enacted  by  sect. 


corresponded  with  the  95th  section  of 
the  Act  of  1869,  must  bo  taken  to  mean 
notice  of  an  act  of  bankruptcy  committed 
prior  to  the  seizure.  And  it  was  to  be 
observed,  as  was  observed  in  Ex  parte 
VeneM  (Law  Bep.  10  Eq.  424),  that  the 
I84th  section  of  the  Act  of  1849,  which 
jrelates  to  secured  creditors,  was  not  re- 
enacted  in  the  late  Act.  The  Judge  of  tbe 
County  Court)  seeing  that  the  provisions 
•of  the  Act  had  been  strictly  complied 
-with,  and  that  the  rights  of  the  creditors 
were  equal,  could  not  do  otherwise  than 
prevent  the  execution  creditors  from 
obtaining  any  advantage  by  their  pro- 
•oeedings ;  as,  from  the  moment  that  the 
Jnjunction  was  served,  those  proceedings 
ought  to  have  been  stayed.  The  sheriff 
had  only  extricated  himself  from  the 
'«oonsequence  of  his  acts  by  paying  the 
money  into  Court,  and  the  money  was 
now  in  the  position  in  which  it  ought 
to  have  been  on  the  26th  of  November. 
His  Honour  entirely  adhered  to  his  de- 
cision in  Ex  parte  Todhunter^  which 
did  not  at  all  affect  the  decision  in  this 
case,  inasmuch  as  the  right  of  the  judg- 
^fnent  creditor  was  stayed  by  the  injunc- 
tion Avhicb  had  been  granted. 

(1)  Law  Rep.  10  Eq.  425. 

(2)  Sect  13  is  aa  follows :  *<  The 


Court  may,  at  any  time  after  tbe  pre- 
sentation of  a  bankruptcy  petition 
against  the  debtor,  restrain  further  pro- 
ceedings in  any  action,  suit,  execution, 
or  other  legal  process  against  the  debtor 
in  respect  of  any  debt  provable  in 
bankruptcy ;  or  it  may  allow  such  pro- 
ceedings, whether  in  progress  at  the 
commencement  of  the  bankruptcy,  or 
commenced  during  its  continuance,  to 
proceed  upon  such  terms  as  the  Court 
may  think  just." 

(3)  Rule  260  is  as  follows  :  *<  The 
Court  may,  at  any  time  after  the  pre- 
sentation of  a  petition,  restrain  further 
prooeedinga  in  any  action,  suit,  exe- 
cutk)o,  bf^ikruptcy  petition,  or  other 
legal  process,  against  the  debtor  or  his 
estate  in  respect  of  any  debt  provable ; 
or  it  may  allow  such  proceedings, 
whether  in  progress  at  the  filing  of 
the  petition,  or  subsequently  com- 
menced, to  proceed  upon  such  terms  as 
the  Court  may  think  just" 

(4)  Law  Rep.  5  Ch.  473. 

(5)  3  B.  &  S.  280. 

(6)  12  &  13  Vict  c.  106,  s.  133: 
'*  That  all  payments,  &c.,  and  all  execu- 
tions and  attachments  agftinst  the  goods 
and  chattels  of  any  bankrupt  hand  fide 
executed  and  levied  by  seizure  and 
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95  of  the  Act  of  1869.  Slater  y.  Finder  (1)  had  not  been  decided 
when  this  case  was  before  the  Chief  Judge,  otherwise  the  decision 
would,  no  doubt,  haye  been  different* 

Mr.  Eat/,  Q.C.,  and  Mr.  Finlay  Knight^  for  the  trustee : — 

The  3rd  sub-section  of  the  95th  section  of  the  Act  of  1869- 
shews  what  was  to  be  protected  against  the  trustee— that  is,  goods- 
which  had  been  seized  and  sold  without  notice  of  any  act  of  bank^ 
ruptcy.  Here  the  goods  had  been  seized  but  not  sold,  before^ 
notice :  Ik^  parte  Veness  (2).  An  execution  creditor  has  no  pro- 
perty in  the  goods  seized,  and  gets  nothing  until  after  the  sale  t 
Giles  V.  Qrover  (3) ;  WUbraham  v.  Snow  (4).  To  hold  that  this^ 
seizure  is  sufficient  would  alter  the  definition  of  a  secured  creditor 
in  sect.  16,  sub-sect.  5.  \Ex  parte  Key  (5)  was  also  cited.]  It 
is  clear  that,  if  there  had  been  an  injunction,  the  decision  in  Ex  parte- 
Todhunter  (6)  would  hare  been  different. 


Lord  Hatherlet,  L.C. : — 

It  appears  to  me  that  the  main  question  in  this  case  [has  been 
already  decided  by  the  learned  Chief  Judge  himself  in  Ex  parte- 
TodhunteTf  which  amounts  to  this,  that  if  there  has  been  a 
seizure  by  the  execution  creditor  before  the  act  of  bankruptcy^ 
then  he  is  left  in  possession  of  his  rights  against  the  effects  of 
the  bankrupt.  The  distinction  between  the  provisions  of  the- 
Act  of  1849  and  those  of  the  late  Act  is,  that  whereas,  under  the 
Act  of  1849,  both  seizure  and  sale  were  necessary  to  perfect  the 
title  of  the  execution  creditor,  there  is  nothing  in  the  late  Act  to* 
render  a  sale  necessary  for  that  purpose,  unless  this  is  to  be 
inferred  from  the  95th  section.    But  this  cannot  be  inferred,  for 


Bale  before  the  date  of  the  fiat  or  the 
filing  of  such  petition  shall  be  deemed 
to  be  valid,  notwithetanding  any  prior 
act  of  bankruptcy  by  such  bankrupt 
committed,  provided  that  the  person 
•  •  •  at  whose  suit  or  on  whose  account 
such  execution  or  attachment  shall  have 
issued  had  not  ...  at  the  time  of  so 
executing  or  levying  such  execution  or 


attachment,  or  at  the  time  of  making 
any  sale  thereunder,  notice  of  any  prior 
act  of  bankruptcy  by  him  committed.*^ 

(1)  Law  Rep.  6  Ex.  228. 

(2)  Ibid.  10  Eq.  419. 

(3)  9  Bing.  128. 

(4)  2  Wms.  Saund.  47  a,  p.  87,  Ed^ 
1871. 

(5)  Law  Rep.  10  £q.  432. 


(6)  Law  Hep.  10  £q.  426. 
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even  under  the  Act  of  1849  it  was  held  that  the  words  "  prior  act  l.  c. 

of  bankruptcy  *'  meant  prior  to  the  seizure,  not  prior  to  the  sale ;  ^^  ^'  ^^' 

and  the  apparent  object  of  the  95th  section  of  the  Act  of  1869  ^^^^ 


was  to  protect  creditors  holding  securities^  in  certain  cases,  from  the     ^  P^^^ 
loss  of  their  securities  by  reason  of  prior  acts  of  bankruptcy.  j^  re 

The  question  really  turns  upon  the  eflfect  of  the  13th  section  of  ^J^- 
the  Act  of  1869  — or  rather  of  the  260th  rule,  which  is  the 
corresponding  provision  applicable  to  cases  of  liquidation  by 
arrangement,  and  the  learned  Chief  Judge  based  his  decision  on 
that  section.  Unless  the  injunction  which  has  been  granted 
makes  a  difiference,  the  right  of  the  execution  creditor  to  compel 
the  sheriff  to  proceed  to  a  sale  cannot  be  disputed ;  and  it  is 
evident,  from  the  wording  of  the  13th  section  and  of  the  corre- 
sponding rule,  that  it  is  left  to  the  discretion  of  the  Judge  whether, 
in  any  particular  case,  he  will  or  will  not  grant  an  injunction. 
But  it  could  not  have  been  the  intention  of  the  Legislature  to  make 
the  rights  of  the  creditors  inter  se  depend  upon  the  discretion  of  a 
Judge  iu  Bankruptcy  in  granting  or  withholding  an  injunction. 

The  true  meaning  of  that  section  is  probably  that,  as  there  might 
be  disputes  to  be  decided  between  different  judgment  creditors  as 
to  whether  the  goods  were  to  be  sold  or  not,  the  Judge  should  have 
power  to  stay  a  sale  with  a  view  to  the  better  administration  of  the 
estate  and  the  protection  of  the  property.  But  there  could  have 
been  no  intention  to  alter  the  rights  of  the  creditors  inier  9e,  and 
still  less  to  give  the  Judge  a  discretion  to  decide  whether  they 
were  to  be  altered  or  not 

I  cannot  agree  with  the  distinction  which  the  Chief  Judge  has 
drawn  between  this  case  and  Ex  parte  Todhunter  (1) ;  and  if  he  had 
had  before  him  the  case  of  Slater  y.  Finder  (2),  his  decision  might 
have  been  different.  The  order  appealed  from  must  be  dis- 
charged, and  an  order  made  directing  the  proceeds  of  the  sale  to 
be  paid  to  the  execution  creditors. 

Sir  W.  M.  James,  L  J.,  concurred. 

Sra  G.  Hellish,  L.  J.  : — 

I  am  of  the  same  opinion.  The  title  of  the  trustee  can  relate 
back  to  the  presentation  of  the  Petition  only,  and  he  must  take 

(1)  Law  Bop.  10  Eq.  425.  (2)  Law  Rep.  6  Ex.  228. 


Hall. 
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L.  G.  subject  to  any  existing  rights.  The  goods  were  seissed  before  the 
presentation  of   the  petition,  and  this  gave  to  the  execution 

v«,y^  creditor  a  prima  facte  title  to  have  them  sold,  which  he  retains 
^^^J^     unless  there  is  something  in  the  Act  to  take  away  his  right    But 

In  re  the  12th  section  of  the  Act  of  1869,  after  enacting  that  where  a 
debtor  shall  be  adjudicated  a  bankrupt,  no  creditor  shall  have  any 
remedy  against  the  property  of  the  bankrupt,  except  in  the  manner 
directed  by  the  Act,  goes  on  to  say  that  this  section  shall  not 
affect  the  power  of  any  creditor  holding  a  security  upon  the  pro- 
perty of  the  bankrupt,  to  realise  or  otherwise  deal  with  such 
security  in  the  same  manner  as  he  would  have  been  entitled  to 
realise  or  deal  with  the  same  if  this  section  had  not  been  passed. 
This  section  appears  to  me  to  be  clear  and  distinct  as  to  the  rights 
of  the  creditor,  and  not  to  be  affected  by  the  13th  section. 

Solicitors  for  the  Appellants :  Messrs.  Cree  &  Last,  for  Messrs. 
SotUhern  &  Lloyd,  Ludlow. 

Solicitors  for  the  Kespondents :  Messrs.  CowdeB  dk  Grundy,  for 
Mr.  Andrews,  Leominder. 


^  0.  In  re  BLAKELT  ORDNANCE  COMPANY. 

»     L.  JJ. 

1871  BRETT'S  CASE. 

^pril  19.  Windifig^up—Paat  SharehMers^BOease  of  Dd>t»-^CaU. 

B^  being  on  the  B  list  of  put  members,  bought  up  and  caused  to  be 
released  to  the  company  all  the  debts  which  were  due  by  the  company  when 
ho  ceased  to  be  a  shareholder  and  which  remained  due  at  the  winding-up : — 

Htld,  that,  though  the  money  Faiaeable  ftom  the  A  list  would  be  insuf- 
ficient to  pay  the  debts,  no  call  could  be  made  upon  B, 

In  rt  Accidental  and  Marine  Insurance  Corporation  (1)  disapproved  of. 

Order  of  the  Master  of  the  Rolls  affirmed. 

Mr  BBETTy  the  Respondent  in  this  appeal,  had,  on.the  10th  of 
June,  1865,  150  shares  in  the  Blakdy  Ordnance  Company,  Limited. 
These  shares  he  transferred  on  the  30th  of  July,  1865,  and  the 
transfer  was  registered  on  the  4th  of  August,  1865.  On  the  28tli 
of  July  1866,  an  order  was  made  for  winding  up  the  company,  and 

(t)  Law  Rep.  5  Ch.  428. 
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/ 


Bretfs  name  was  placed  on  the  B  list  of  contributories,  being       L.G. 
the  list  of  past  members.     The  debts  of  the  company  due  when 
Breit  transferred  his  shares,  and  remaining  due  at  the  winding-up, 


were  two  debts  amounting  to  £10,162  and  two  small  debts  of  £14  Brett's  Cask. 
each.  In  October,  1870,  each  of  the  creditors  for  the  larger  debts 
assigned,  in  pursuance  of  a  compromise  with  Brett,  their  respective 
debts  to  one  Busiell,  an  agent  for  Brett ;  and  Russell,  by  deeds-poll 
dated  the  20th  of  October,  1865,  assigned  these  debts  to  the  com- 
pany and  the  liquidator,  the  deeds  expressing  that  they  were  to 
the  intent  that  the  contributories  might  be  exonerated  from  all 
further  liability  in  respect  thereof  by  dividend  or  otherwise. 

It  was  not  disputed  that  Brett  was  aware  that  the  total  amount 
of  the  money  raiseable  from  the  present  shareholders  would  be  in- 
sufficient to  pay  the  debts  of  the  company,  and  that  a  call  would 
shortly  be  made  on  the  B  list. 

In  November,  1870,  the  official  liquidator  applied  that  a  call 
might  be  made  on  Brett  to  the  full  extent  of  the  capital  unpaid  on 
each  share  held  by  him,  which  would  amount  to  £20  on  each  of 
the  £150  shares. 

Amongst  the  debts  stated  by  the  official  liquidator  as  due  by  the 
company,  and  in  respect  of  which  the  call  was  made,  were  the  four 
above-mentioned  debts.  Brett  offered  to  pay  the  two  small  debts 
in  full,  and  contended  that  there  would  then  remain  no  debt  to 
which  he  was  liable. 

The  Master  of  the  Bolls  refused  to  make  any  order  on  the  appli- 
cation except  that  the  costs  were  to  be  paid  by  the  official  liqui- 
dator, and  the  official  liquidator  appealed.  A  question  had  been 
raised  whether  one  of  these  debts  was  really  due,  and  the  Lords 
Justices  decided  that  it  was  due,  but  reserved  the  general  question 
of  Bretfs  liability  for  argument  before  the  Full  Court. 

Sir  jB.  BaggaHayy  Q.C.,  and  Mr.  Biggins,  for  the  Appellant : — 

We  admit  that  Mr.  Brett  is  liable  only  for  these  four  debts  and 
for  the  costs  of  the  winding-up.  But  we  contend  that  he  must  pay 
this  call|  and  cannot  relieve  himself  by  any  such  scheme  as  he  lias 
adopted.  Probably  there  must  afterwards  be  some  adjustment  of 
payments  amongst  the  shareholders^  but  he  must  pay  the  call, 
as  provided  by  sect  38  of  the  Act  of  1862  (25  &  26  Vict  c  89),  and 
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L.  0.       the  money  then  goes  into  a  common  fund :  In  re  Accidental  and 

^         '    Marine  Insurance  Carporaiian  (1).    These  creditors  conld  come 

wv^        upon  the  present  shareholders  as  well  as  upon  the  old  shareholders, 

Bbett'8  Casb.  ^j^^  g^ji  ^0  contributions  must  be  applied  in  the  first  instance 

in  payment  of  all  the  debts.    The  rights  of  every  creditor  and 

every  shareholder  were  determined  by  the  winding-up,  and  cannot 

now  be  altered.  Breti  has  been  settled  on  the  list,  and  these  debts 

haye  been  proved  in  the  winding-up.   At  all  events,  Brett  is  liable 

to  contribute  in  respect  of  the  costs  of  the  winding-up :  Sect  102. 

The  contributories  pay  towards  the  assets,  not  towards  the  debts. 

Mr.  Jessel,  Q.C.,  and  Mr.  F.  Earrison,  for  Brett: — 

The  Act  of  1862  introduces  no  new  law,  but  merely  alters  the 
course  of  procedure.  The  old  shareholders  must  [not  by  any 
juggle  be  made  to  pay  the  new  debts.  The  new  creditors  have 
no  equity  against  the  old  shareholders,  and  the  Act  gives  them 
none.  According  to  the  Appellants,  if  there  was  only  an  old  debt 
of  £50,  the  old  shareholders  might  be  called  upon  to  pay  £1000  in 
calls  for  the  benefit  of  the  new  creditors.  There  is  now  no  debt 
existing  to  which  Mr.  Brett  was  liable  either  at  law  or  under  the 
statute,  and  no  call  can  be  made  upon  him.  As  to  the  costs,  they 
are  a  first  charge  upon  the  estate,  and  are  to  be  paid  before  the 
debts.  They  must  be  taken  to  be  paid.  Suppose  there  was  enough 
to  pay  all  the  old  debts,  and  the  costs  were  entirely  occasioned  by 
the  new  debts,  could  the  old  shareholders  then  be  called  upon 
to  contribute  ? 

Mr.  Higgins,  in  reply : — 

These  companies  are  the  creatures  of  statute,  and  the  rights  of  all 
parties  are  regulated  by  statute,  and  sect.  38  puts  all  on  the  same 
footing.  It  is  not  a  question  of  contribution ;  all  the  new  shareholders 
must  be  exhausted  before  you  can  come  upon  the  old  shareholders. 
There  will  not  now  be  enough  to  pay  all  the  debts  and  the  costs. 

[He  cited  11  &  12  Vict.  c.  45,  s.  56.] 

Lord  Hatherley,  L.C. : — 

It  was  most  desirable  that  this  case  should  be  fully  argued^ 
regard  being  had  to  the  decision  of  the  Lord  Justice  Oiffwrd  in  the 

(1)  Law  Bep.  5  Cb.  428. 
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matter  of  the  Aeeiderdal  and  Marine  Insurance  Oorporatian  (1).       L.C. 
The  point  in  that  case  was  not  exactly  the  same  as  that  which  we 
hare  now  before  ns,  but  the  observations  made  by  the  Lord  Justice 


in  his  jadgmenty  and  the  reasoning  on  which  he  reh'ed,  would  be  BBrnp|^Asi. 
such  as  certainly  to  render  a  decision  in  this  case,  a£Brming  the 
decision  of  the  Master  of  the  Bolls,  inconsistent  with  that  of  Lord 
Justice  Oiffard. 

[His  Lordship  then  stated  the  facts.] 

The  question  is,  whether  the  call  can  be  enforced  against  Mr. 
BreUfA  shareholder,  there  being,  at  the  time  the  call  was  made,  no 
debt  which  had  accrued  antecedently  to  the  time  of  his  ceasing  to 
be  such  shareholder. 

The  questiouv  turns  upon  the  38th  section  of  the  Companies  Ady 
1862,  which  has  occasioned  the  difSculty  by  an  attempt  to  include 
in  one  set  of  words  cases  of  very  different  descriptions,  namely, 
the  case  of  a  shareholder  who  remains  such  up  to  the  time  of  the 
winding-up,  and  the  case  of  one  who  has  ceased  to  be  a  shareholder 
within  a  year  of  the  winding-up,  and  also  the  cases  of  limited  lia- 
bility and  of  unlimited  liability.  [His  Lordship  then  read  the 
first  part  of  the  38th  section,  and  said  that  it  shewed  a  clear  inten- 
tion that  erery  member,  past  and  present,  should  contribute  to  the 
debts  and  liabilities  of  the  company,  and  also  to  the  costs  and 
expenses  of  the  winding-up.  His  Lordship  then  read  the  qualifica- 
tions specified  in  that  section,  and  said  that  the  question  depended 
upon  the  first  part  of  the  section  and  those  two  qualifications.  His 
Lordship  then  continued : — ]  Now,  I  confess,  it  does  appear  to  me 
that  the  late  Lord  Justice  Oiffard  was  in  some  degree  led  to  an 
erroneous  conclusion  by  supposing  that  the  whole  of  the  arrange- 
ment thus  made  under  the  Act  of  1862,  was  of  so  general  and  arbi- 
trary a  character,  and  did  so  vary  all  the  usual  rights  subsisting 
between  the  partners  in  a  joint-stock  company  inter  se  and  those 
between  the  company  and  the  creditoref,  as  to  compel  him  to  give  to 
the  Act  an  interpretation  which  seemed  to  follow  most  closely  its 
literal  wording,  without  any  reference  to  what  the  past  course  of 
law  had  been  in  such  oases. 

Certainly  it  would  require  a  good  deal  to  convince  me  that  it 
was  intended  by  the  Legislature  to  alter  rules  so  just  as  those 

(1)  Law  Bep.  5  Ch.  428. 
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li.  C.  ^hich  I  am  about  to  state,  constitutiog  tlie  ordinary  relation 
between  partnerships  and  those  who  trust  them,  unless  there  was 
v^yw  something  very  specific  to  be  found  in  the  enactment  itself,  and 
^PEKTraCABB.  mjggg  jj^  other  intention  or  purpose  could  be  collected  from  the 
words  used.  According  to  the  ordinary  rules  of  partnership,  a 
person  who  has  ceased  to  be  a  partner  ceases  at  once  to  be  liable 
to  any  charge  whatever  in  respect  of  contracts  entered  into,  or 
liabilities  or  debts  incurred,  after  he  has  ceased  to  be  a  partner ; 
and  creditors  who  had  contracted  with  the  remaining  members  of 
the  partnership,  but  had  neyer  entered  into  any  contract  with  the 
partner  who  had  retired,  would  have  no  right  to  come  upon  the 
partner  who  had  so  retired  for  the  payment  of  their  debts,  and 
therefore  neither  his  partners  nor  the  creditors  would  have  any 
right  against  the  person  so  withdrawing  from  the  partnership. 
Again,  unless  there  was  a  distinct  acceptance  by  the  new  partner, 
he  would  not  be  liable  for  the  past  debts  of  the  concern.  It  would 
require  some  engagement  on  his  part  to  make  himself  so  liable ; 
but,  as  a  matter  of  fact,  it  has  been  the  custom  for  persons  to  enter 
into  those  engagements ;  and  therefore  we  cannot  be  surprised  to 
find  that  the  Legislature  has  made  a  similar  arrangement  with 
regard  to  these  companies,  and  has  said  that  the  persons  consti- 
tuting a  partnership  at  its  demise— that  is  to  say,  when  it  comes 
to  a  state  of  failure  and  to  be  wound  up — shall  be  considered 
liable  for  all  the  existing  debts,  inasmuch  as  every  new  partner 
entered  into  the  concern  with  ihe  advantage,  such  as  it  was, 
of  possessing  a  share  in  all  the  assets,  and  might  be  supposed  to 
liave  contracted  by  actual  bargain,  as  has  been  done  in  many 
cases,  to  become  responsible  for  all  the  liabilities.  But  it  would 
require  a  very  great  stretch  of  imagination  to  conceive  a  reason 
why  the  Legislature  should  say  that  the  ordinary  law  by  which  a 
man  is  liberated  from  his  engagements  when  he  ceases  to  be  a 
member  of  a  partnership  should  be  altered,  and  that  he  should 
continue  to  be  liable  for  debts  and  contracts  over  which  he  has  no 
control  whatsoever,  and  in  which  he  has  no  interest  whatsoever, 
namely,  those  incurred  and  entered  into  after  his  leaving  the 
partneiship. 

Accordingly,  looking  back  to  the  history  of  the  legislation  on 
the  subject,  it  does  not  appear  (with  the  exception  of  the  63rd 
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section  of  the  Act  of  1856 :  19  &  20  Vict,  c  47),  that  anything       t.  0. 
more  had  been  done  by  legislation  previous  to  1862  than  giving 
the  creditor  a  remedy  in  the  shape  of  calls  instead  of  the  more 


difficult  process  of  scire  faeias.    But  the  rights  of  parties  were  in  ^Rw^'s  CAsg. 
no  way  interfered  with  :  those  who  had  ceased  to  be  partners  were 
after  a  certain  time  excused  from  all  liability,  even  in  respect  of 
past  debts — a  time,  too,  shorter  than  that  prescribed   by  the 
Statute  of  Limitaiions ;  but  in  no  case,  except  under  the  63rd 
section,  did  the  law  make  a  person  who  had  ceased  to  be  a  member 
of  the  partnership  liable  for  subsequently  contracted  debts.    [His 
Lordship  then  read  the  63rd  section.]     In  that  section  there  is 
certainly  a  provision  as  to  a  limited  company  which  does  make  a 
person  liable   to  a  debt  though  he  may  have  ceased  to  be  a 
member  before  the  particular  debt  was  contracted ;  but  even  that 
section  very  much  strengthens  the  construction  which  I  have  put 
on  the  38th  section  of  the  Act  of  1862,  which  has  no  such  ex- 
ception whatever,  but  makes  a  man  plainly  liable  for  one  year 
only  after  he  has  ceased  to  be  a  member  in  respect  of  debts  con- 
tracted while  he  was  a  member.     It  was  a  singular  result  of  the 
Act  of  1856 ;  but  clearly  a  man  who  had  left  a  concern  might, 
under  that  Act,  find  himself  liable  to  a  considerable  amount  of 
debt  incurred  by  the  manners  after  he  httd  left  the  company. 
The  Act  of  1862,  however,  avoids  that  result,  and  it  is  quite  right 
and  reasonable  that  it  should  do  so.    No  creditor  supposes  he  is 
contracting  with  a  person  who  has  ceased  to  haye  anything  to  do 
with  the  concern  with  which  he  is  dealing,  and  no  person  who  has 
ceased  to  be  a  shareholder  in  the  concern  supposes  that  he  is  to 
be  made  liable  for  that  which  is  done  by  othera  after  he  has  left 
it^  and  ceased  to  have  any  control  over  it;  so  that  the  reasonable 
construction  is,  not  that  this  is  a  law  passed  de  novo,  giving  mere 
arbitrary  rights  which  the  Legislature  might  think,  apart  from  all 
ordinary  course  of  law,  to  be  right  and  proper,  but  that  the 
enactment  is  consistent  with  what  is  recognised  as  right  and  just. 
One  state  of  things  must  arise,  of  course,  upon  any  construction 
of  this  sub-section  of  the  38th  section  of  the  Act  of  1862.    It 
cannot  be  contended  now,  that  if  at  the  date  of  the  winding-up 
there  was  no  old  debt  existing,  the  past  member  would  be  liable. 
What  difference  can  it  make  to  the  company  that  the  debt  has 
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L.  0.       afterwards  ceased  to  exist  ?    We  have  in  Tain  asked  for  an  answer 
calcolated  to  satisfy  the  demands  of  the  case.    Is  it  reasonable 

1871 

,^v^  that  the  partners  in  the  company,  or  the  creditors  of  the  company, 
DmBTT'i  Cask,  gfapqid  h^ve  no  rights  whatsoever  against  past  members  in  the 
event  of  all  the  old  debts  being  cleared  off  at  the  time  of  the 
winding-up,  but  that  if  there  should  happen  to  be  an  old  debt  of 
£1000  at  the  date  of  the  winding-up/ they  should  have  such  a 
right  that  it  would  be  impossible  before  the  call  was  made  for  the 
shareholders  who  are  so  liable  for  this  £1000  among  themsdves 
to  club  together  the  sums  it  might  be  necessary  to  raise,  and 
pay  off  that  liability  ?  Who  can  be  reasonably  said  to  be  wronged 
by  those  persons  paying  off  the  debt  which  they  have  contracted, 
liberating  the  company  from  the  debt  altogether,  and  discharging 
themselves  from  all  further  trouble  or  concern  with  the  company  ? 
They  would,  in  fact,  be  doing  more  than  they  were  obliged  to  do, 
because  they  had  a  right  to  call  on  all  the  existing  members  of 
the  company  to  help  in  paying  off  all  the  debts. 

The  Lord  Justice  James  asked  what  equity  the  subsequent 
creditors  could  possibly  have  to  require  that  this  should  be  done. 
The  subsequent  creditors  never  had  any  right  against  these  share- 
holders, unless,  indeed,  the  statute  arbitrarily  gave  it  to  them. 
And  what  right  had  the  subsequent  shareholder  ?  So  fieu*  as  any 
unsatisfied  liabilities  in  this  company  are  concerned  a  continuing 
shareholder  was  never  a  party  jointly  contracting  with  the  retired 
shareholders  in  any  way.  I  think  that  the  cleAr  meaning  of  the 
Act  is  this :  The  creditors'  right  against  a  retiring  member  is 
limited  by  the  statute  to  (me  year ;  the  creditor  must  prove  his 
debt  within  one  year,  or  fail  altogether;  but  during  that  one 
year  the  shareholder  is  to  remain  liable,  and  is  not  to  be  allowed 
to  shirk  out  of  the  concern  at  the  last  moment  when  it  is  becoming 
bankrupt,  and  say  be  is  free  because  no  longer  a  shareholder.  But 
in  the  case  where  the  shareholder  has  gone  out  of  the  concern  at 
the  beginning  of  the  year,  and  the  concern  has  been  carried  on  in  a 
very  reckless  manner  after  the  time  he  ceased  to  be  a  member, 
he  is  not  to  be  answerable  for  the  acts  of  the  continuing  share- 
holders, or  be  under  liability  to  creditors  who  have  not  trusted 
him,  but  is  only  to  be  liable  to  contribute  in  respect  of  the  debts 
which  existed  at  the  time  of  his  retirement. 
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I  do  not  think  the  diflSculty  as  to  the  arrangement  for  distribution       L.  c. 
would  be  very  serious,  but  it  has  not  to  be  encountered  here.    All    ^ 
we  have  to  encounter  here  is  this — ^the  debt  is  paid  and  gone;        .^v^ 
there  is  no  debt,  there  is  no  necessity  to  inquire  further  what  is  to  BbbttTs^abb. 
be  done,  there  is  nothing  for  the  shareholders  to  contribute,  for 
the  thing  towards  which  they  were  to  contribute  is  departed ;  but 
when  the  necessity  arises,  I  do  not  think  it  will  be  very  di£Scult  to 
arrive  at  a  solution  of  the  question  as  to  distribution.    It  is  a 
question  which  will  at  some  time  have  to  be  solved,  because,  taking 
whatever  view  you  inay  of  the  case,  you  must  solve  it  in  respect  of 
each  individual  retired  shareholder — ^viz.,  what  was  the  amount  of 
debt  at  the  time  that  he  retired  ? — and  that,  of  course,  may  be 
different  in  respect  of  every  shareholder,  and  the  difficulty  must  be 
met  in  the  best  way  it  can  be.    But  I  do  not  think  the  difiSculty  is 
to  be  compared  with  what  seems  to  me  the  monstrous  injustice  of 
making  a  man  liable  to  all  that  has  taken  place  after  he  has  left 
the  firm,  and  making  him  liable  to  persons  with  whom  he  has  had 
no  dealing  whatever,  and  for  the  benefit  of  persons  to  whom  he  is 
under  no  obligation.    I,  therefore,  think  that  the  judgment  of  the 
Master  of  the  Bolls  is  right 

Then,  with  regard  to  the  costs  of  the  winding-up,  a  difficulty 
arises  because  the  Act  speaks  of  contributions  being  made  by  past 
and  present  members.  They  are  all  put  in  one  sentence,  in  which 
the  Act  speaks  of  the  costs  of  the  winding-up,  and  also  of  adjusting 
the  rights  inter  se  of  the  contributories.  I  am  inclined  to  think  that 
the  proper  construction  would  be,  reddendo  singula  dngvlisy  to  take 
the  contribution  for  costs  as  applicable  to  the  present  members,  and 
not  to  the  past  members ;  but  I  do  not  wish  to  give  a  clear  and  > 
decisive  opinion  upon  that,  because  one  can  conceive  a  case  in  which 
the  whole  costs  of  the  winding-up  may  have  been  incurred  in  respect 
of  past  debts,  the  partners  having  all  backed  out,  and  no  business 
having  been  done  since  that  time.  There  might  be  difficulty  and 
expense  in  ascertaining  those  debts  and  settling  them,  of  which  all 
parties  would  have  the  benefit ;  and  then  the  past  members  might 
say, ''  We  have  settled  this  at  the  expense  of  the  remaining  share- 
holders, and  now  we  will  buy  up  the  debts  and  spettle  them  a9 
between  ourselves."  That  will  be  a  case  to  be  dealt  with  when  it 
arises,  and  it  will  be  seen  whether  a  proper  construction  consistent 
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L.  0.       with  justice  cannot  be  arrived  W.    I  therefore  refrain  from  ex- 

<1   T       T  T 

pressing  any  determined  opinion  on  that  point.  It  clearly  does 
s^^yw  not  arise  in  the  present  case,  for  the  question  is  simply  raised  in 
Bbbtt'b  Case,  order  to  see  whether  this  gentleman  has  not  to  contribute  indirectly, 
and  in  a  roundabout  manner,  to  the  subsequent  debts.  I  think  that 
as  the  debts  existing  when  Mr.  Brett  retired  have  been  disposed  of, 
there  is  nothing  more  remaining  in  respect  of  which  he  could  be 
liable,  or  in  respect  of  which  he  could  be  made  liable. 

Siu  W.  M.  James,  L  J. : — 

I  entirely  concur  in  the  opinion  of  the  Lord  Chancellor,  and  in 
the  reasoning  by  which  he  has  arrived  at  it.  I  desire  only  to  add 
an  observation  as  to  the  133rd  section  of  the  Act  of  1862,  which 
seems  to  have  presented  a  difficulty  to  the  mind  of  the  Lord 
Justice  Oiffard.  It  is  very  singular  that  the  133rd  section  applies 
only  to  companies  voluntarily  wound  up,  and  is  a  direction  to 
a  voluntary  liquidator  what  he  is  to  do,  the  Legislature,  of  course, 
knowing  that  the  Court  of  Chancery  deals  with  all  existing  rights 
of  persons  according  to  their  rights,  and  does  not  give  a  pre- 
ference to  one  or  another.  It  is  also  singular  that  in  that  section 
the  words  ^'pari passu" which  seem  to  create  the  difficulty,  only 
apply  to  the  property  of  the  company  at  the  time  of  the  winding- 
up.  [His  Lordship  then  read  the  sub-sect.  1,  and  continued : — ] 
That  is  to  say,  the  liquidator  is  to  take  the  property  as  he  finds  it 
only ;  and  that  is  followed  by  the  9th  sub-section,  which  says  in 
effect  that  he  is  first  of  all  to  apply  the  property,  and  then,  as  soon 
as  he  finds  it  necessary,  he  is  to  call  on  the  contributories  according 
to  their  liability  ;  but,  pari  passUy  the  property  would  be  applied 
in  payment  of  the  liabilities  of  the  company. 

Sir  G.  Mellish,  L.J. : — 
I  am  of  the  same  opinion. 

Solicitors  for  the  Appellant :  Messrs.  Lewis,  Munns,  &  Longden. 
Solicitors    for   the    Bespondent:    Messrs.  Harrison^  Seal,  & 
Harrison. 
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KELK  V.  PEARSON.  L  JJ. 

1871 


Liglit  and  Air — Fre$enpt£on  Act — Amount  of  Interference, 

The  Prescription  Act  (2  &  3  Will.  4,  c.  71)  has  not  altcrod  the  law  as  to 
the  nature  and  extent  of  light  to  which  the  owner  of  an  ancient  light  is 
entitled. 

The  owner  of  an  ancient  light  is  entitled  to  prevent  his  neighbour  from 
obstructing  the  access  of  light,  so  as  to  render  the  house  possessing  the 
ancient  light  sul)stantially  less  fit  for  occupation. 

Decision  of  Bacon,  V.C.,  affirmed. 

It*  KELK,  the  Plaintiff  in  this  case,  was  the  owner  and  occupier 
"of  a  leasehold  house  called  Nesa  Cottage,  situate  at  NotHng  HiU, 
and  built  soon  after  the  year  1S29.  The  principal  windows  of  the 
Plaintiff's  house  were  to  the  north;  and  the  Plaintiff's  house  had 
a  garden  to  the  north,  bounded  on  the  east  by  a  wall  six  feet  high. 
To  the  east  of  the  Plaintiff's  house  and  garden  was  open  garden 
•ground.  The  Defendants,  in  September,  1870,  began  to  build  on 
the  garden  ground  to  the  east  of  the  Plaintiff 's  house  a  row  of 
iiouses,  one  of  which  was  oblique  to  the  east  side  of  the  Plaintiff's 
iiouse,  almost  touching  it  at  one  end,  and  would,  when  finished,  shew 
a  dead  wall  about  forty  feet  high,  being  higher  than  the  roof  of  the 
Plaintiff's  house.  The  Plaintiff,  as  soon  as  the  ground  was  laid 
out  for  building,  wrote  to  complain  to  the  Defendants,  who 
answered  that  they  should  not  affect  the  adjoining  property.  Much 
correspondence  passed,  and  the  Defendants  began  to  build.  On 
the  5th  of  October,  1870,  the  Plaintiff  filed  his  bill  to  restrain  the 
Defendants  from  building,  and  from  allowing  the  buildings  to 
remain,  so  as  to  interfere  with  the  access  of  light  and  air  to  the 
Plaintiff's  house.  The  Defendants,  howeyer,  proceeded  witli  their 
building,  and  completed  the  side  of  their  house. 

There  was  contradictory  evidence  as  to  the  amount  of  interfer- 
ence. The  Plaintiff  and  his  family  deposed  that  a  scullery  was 
made  quite  dark,  that  the  light  to  the  kitchen  and  dining-room 
was  materially  diminished,  and  that  the  principal  bed-rooms  were 
made  daik,  gloomy  and  uncomfortable.  The  Defendants'  wit- 
nesses deposed  that  the  rooms  in  the  Plaintiff 's  house  were  low 
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li.  JJ.      and  naturally  badly  lighted^  all  facing  to  the  north ;  but  that^ 
1871        haying  the  garden  open,  they  had  still  such  an  amount  of  exposed 
•g»Tic       sky  area  as  was  seldom  seen  in  the  suburbs  of  London^  and  that  the 
Pbabbok     ^8^*  ^*®  ^^*  substantially  or  perceptibly  interfered  with, 

The  Yice-Chancellor  Bacon  granted  an  injunction,  and  the 

Defendants  appealed. 

Mr.  Amphletty  Q-C.,  and  Mr.  Crosdey,  for  the  Defendants : — 

The  damage  is  too  slight  to  justify  the  interference  of  the^ 
Court :  ClarJce  v.  Glark  (1) ;  Rdbson  v.  Whittingham  (2) ;  Johnson 
V.  Wyatt  (3). 

Moreover,  the  obstruction  here  is  lateral,  and  the  Court  in  such 
case  interferes  with  great  reluctance :  StaigM  v.  Bum  (4) ;  Beadel  ▼. 
Perry  (5).  The  rooms  are  sufficiently  lighted  for  the  purposes  for 
which  they  are  used,  and  the  Plaintiff  has  no  right  to  more  than 
sufficient  light. 

Mr.  Kay,  Q.C.,  and  Mr.  Nalder,  for  the  Plaintiff: — 

The  injury  is  material :  Tapling  v.  Jones  (6) ;  Jaekson  v.  Duke  of 
Newcastle  (7) ;  Yates  v.  Jack  (8).  Martin  t.  Odble  (9)  is  not  now 
law.  The  Plaintiff  has  had  the  enjoyment  of  free  light  and  air 
for  more  than  twenty  years,  and  has  now  an  absolute  right  under 
2  &  3  Will.  4,  c  71,  ss.  3,  7  :  Harhridge  v.  Warwick  (10). 

The  Lords  Justices  said  that  they  found  great  difficulty  in  ascer- 
taining from  the  evidence  the  amount  of  injury ;  and  wished  a 
surveyor  to  be  agreed  upon,  who  should  report  to  the  Court ;  if 
the  parties  could  not  agree  on  the  surveyor,  then  the  Court  would 
appoint  one ;  and  the  motion  was  to  come  on  again  as  a  motion  for 
decree. 

A  surveyor  accordingly  was  appointed,  and  made  a  report.  The 
motion  for  decree  then  came  on,  and  the  surveyor  was  examined 
by  the  Court  and  by  counsel  for  each  side.  The  effect  of  his  report 
and  evidence  appears  in  the  judgments  of  the  Lords  Justices. 

(1)  Law  Kep.  1  Ch.  la  (6)  11  H.  L.  C.  290. 

(2)  Ibid.  442.  (7)  10  Jur.  (N.  S.)  688. 810. 

(3)  2  D.  J.  &  S.  18.  ^  (8)  Law  JRep.  1  Ch.  295. 

(4)  Law  Repw  6  Ch,  168*  (9)  1  Camp.  320. 

(5)  Ibid.  3  £q.  465.  (10)  3  Ex.  552. 
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Sib  W.  M.  James,  L. J. :—  L.  jj. 

This  bill  is  based  upon  the  power  which  is  possessed  by  every        ^871 
man  who  has  by  sufSciently  long  use  acquired  a  right  to  the  access       Kblx 
of  light  and  air,  to  ask  this  Court  in  a  sufSciently  grave  case  to     Pcjlbbov. 
prevent  any  new  building  being  made  which  will  obstruct  that  light 
and  air. 

On  the  part  'of  the  Plaintiff  it  was  argued  before  us  that  this 
was  an  absolute  right — ^that  now,  under  the  statute  2  &  3  Will.  4, 
c.  71y  he  had  an  absolute  and  indefeasible  right  by  way  of  pro- 
perty to  the  whole  amount  of  light  and  air  which  came  through 
the  windows  into  his  house ;  and  that  he  could  maintain  an  action 
at  law  or  a  suit  in  equity  upon  that  absolute  legal  right ;  and  the 
only  question  as  to  the  effect  or  extent  of  his  right  would  be  with 
regard  to  the  discretion  of  this  Court  in  considering  whether  it  was 
a  case  for  damages,  or  to  be  interfered  with  by  way  of  injunction. 

Now  I  am  of  opinion  that  the  statute  has  in  no  degree  whatever 
altered  the  pre-existing  law  as  to  the  nature  and  extent  of  this- 
right.  The  nature  and  extent  of  the  right  before  that  statute  was 
to  have  that  amount  of  light  through  the  windows  of  a  house 
which  was  sufficient,  according  to  the  ordinary  notions  of  mankind, 
for  the  comfortable  use  and  enjoyment  of  that  house  as  a  dwelling- 
house,  if  it  were  a  dwelling-house,  or  for  the  beneficial  use  and 
occupation  of  the  house,  if  it  were  a  warehouse,  a  shop,  or  other 
place  of  business.  That  was  the  extent  of  the  easement — a  right  to 
prevent  your  neighbour  from  building  upon  his  land  so  as  to  ob- 
struct the  access  of  sufficient  light  and  air,  to  such  an  extent  as  to 
render  the  house  substantially  less  comfortable  and  enjoyable. 

Since  the  statute,  as  before  the  statute,  it  resolves  itself  simply 
into  the  same  question,  a  question  of  degree,  which  would  be  for  a 
jury,  if  this  were  an  action  at  law,  to  determine,  but  which  it  is 
for  us,  as  judges  of  fact  as  well  as  law,  to  determine  for  ourselves 
as  best  we  may,  when  we  are  determining  it  in  Chancery. 

That  being  the  law  which  really  appears  to  me  to  have  been  laid 
down  in  all  the  cases  since  the  Act,  whatever  expressions  may  be 
found  in  one  or  the  other  of  them  comparatively  enlarging  or 
exaggerating  it — that  being  the  law,  we  have  to  apply  it  to  this  case. 
The  Plaintiff  says :  ^  I  have  a  house  which  did  enjoy  a  consider- 
able amount  of  light  to  several  of  the  rooms  before  the  Defendants 
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L.  J  J.  erected  this  building.  That  light  is  now  sabstantially  a^d  ma« 
1871  teriallj  diminished  and  affected,  so  as  substantially  and  materially 
Xklk       ^  affect  my  comfort  as  an  inhabitant  of  that  house."     [His  Lord- 

PsABfiov     ^^'P  ^^®^  ^^^  *^^*  ^^^^  regard  to  the  Plaintiff's  bedroom,  which 

might  be  taken  as  a  test  room,  being  an  important  part  of  the 

dwelling-house,  those  who  lived  in  the  house  stated  that  it  was 
formerly  a  light  and  cheerful  room,  and  that  the  light  had  been 
taken  from  it  to  such  an  extent  as  to  make  it  not  only  less  light, 
but  to  make  it  substantially  gloomy  and  uncomfortable;  and  the 
scientific  witnesses  agreed  with  them  in  that  statement.  There  had 
been  also  scientific  evidence  on  the  other  side,  and  the  evidence  of 
the  surveyor  appointed  by  the  Court.]  I  am  bound  to  say  that,  as  a 
question  of  fact,  the  evidence  to  my  mind  on  behalf  of  the  Plaintiff 
predominates  far  over  the  evidence,  such  as  it  is,  on  the  part  of  the 
Defendants ;  and  that  there  is  in  this  case  a  material  diminution 
of  light,  and  such  a  material  diminution  of  light  as  substantially 
to  affect  the  comfort  of  the  residents  in  the  house. 

With  regard  to  the  interference  of  this  Court,  I  am  not  at  all 
prepared  to  say  that  a  good  deal  of  what  is  said  in  Clarke  v.  Clark  (1) 
is  not  very  good  sound  sense,  which  we  may  have  occasion  to  apply, 
that  is  to  say,  if  there  be  the  right  interfered  with  so  as  to  give  a 
ground  for  an  action  at  law,  and  an  action  at  law  which  could  be 
repeated,  I  think  it  is  very  fit  for  this  Court,  taking  into  consi- 
deration all  the  surrounding  circumstances,  to  consider  whether 
the  interference  of  the  Court  will  be  productive  of  more  or  less 
inconvenience  to  the  parties.  It  may  be  that  we  should  interfere 
more  readily  in  a  case  of  this  kind  than  if  it  had  been  a  case  of  a 
street  in  London^  where  a  person  was  employing  his  house  for  city 
purposes.  But  in  this  case  I  cannot  help  noticing  that  to  the 
Defendants  it  is  the  mere  loss  of  a  piece  of  building-land,  the  site 
of  one  house,  which  they  will  have  to  convert  into  a  garden  or 
keep  as  a  piece  of  pasture-land,  instead  of  making  it  the  site  of  a 
house ;  whereas  on  the  part  of  the  Plaintiff  it  is  a  very  serious  de- 
privation of  the  comfort  of  his  house,  and  a  very  serious  diminution 
of  the  lettable  value  of  his  house  as  a  residence. 

That  being  so,  I  have  no  hesitation  in  saying  that  I  think  it  is  a 
case  in  which  the  legal  right  ought  to  be  enforced  by  the  equitable 

(1)  Law  Rep.  1  Ch.  16. 
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remedy,  and  that  this  Court  ought  to  interfere  and  grant  an  injunc-  L.  J  J. 

tion ;  and  there  must  now  be  a  mandatory  order  to  restore  that  1871 

which  now  exists  in  the  shape  of  a  brick  wall,  or  building  of  bricks  kklk 

and  mortar,  to  the  height  at  wliich  it  stood  before  the  building  ^^^^^ 

was  commenced,  

Sib  G.  Mellish,  L  J. : — 

I  am  of  the  same  opinion.  I  entirely  agree  with  the  opinion 
expressed  .by  the  Lord  Justice,  that  the  Prescription  Ad,  2  &  3 
Will.  4,  c.  71,  has  not  altered  the  nature  of  the  right  to  light  and 
air.  It  has  altered  most  materially  the  mode  in  which  that  right 
can  be  gained,  but  I  am  of  opinion  that  it  has  not  altered  the 
right  itself.  Besides  the  words  of  the  3rd  section,  which  point 
to  the  enjoyment  and  use  of  the  house,  there  is  a  consideration 
which  appears  to  me  almost  conclusive,  namely,  that  the  right 
to  light  and  air  at  the  present  time  by  no  means  depends  exclu- 
sively upon  the  statute.  A  right  to  light  and  air  may  be  gained, 
and  in  many  instances  is  gained,  by  implied  grants  from  persons 
who  were  the  owners  of  houses  upon  land  adjoining.  Before 
a  house  had  been  erected  twenty  years,  or  even  if  it  had  been 
erected  twenty  years,  no  right  could  be  gained  so  long  as  the  land 
on  which  any  obstruction  could  be  occasioned  to  the  house  was 
the  property  of  the  same  owner ;  but  it  is  perfectly  settled  that 
if  the  owner  of  a  house  sells  land  on  which  an  obstruction  might 
be  erected,  or  sells  the  house  and  reserves  to  himself  the  land  on 
which  the  obstruction  may  be  erected,  the  right  to  light  and  air 
is  gained  by  implied  grant  from  what  is  called  the  disposition  of 
the  owner  of  the  two  tenements.  It  would  be  most  inconvenient 
if  the  right  to  light  so  gained  were  different  irom  the  right  which  is 
gained  under  the  statute,  and  I  am  of  opinion  that  there  is  not  the 
least  reason  to  suppose  that  the  Legislature  intended  to  make  those 
rights  different. 

Now,  what  the  right  to  light  was  previously  to  the  statute,  and 
is  still  at  common  law,  I  apprehend  to  be  perfectly  well  esta- 
blished. No  doubt  it  is  principally  in  Nisi  Frius  cases  that  we 
find  the  rules  laid  down,  but  they  all  substantially  agree.  The 
first  rule  stated  by  Mr.  Oale  (1)  is,  that  *^  to  maintain  an  action  for 

(1)  Gale  on  Easements,  3rd  Ed.  p.  575. 
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L.  JJ*  obstmctiiig  light  it  is  sufficient  to  shew  that  the  easement  cannot 
1S71  be  enjoyed  in  so  full  and  ample  a  manner  as  before^  or  that  the 
premises  are  to  a  sensible  degree  less  fit  for  the  purposes  of  bnsi- 
nesB  or  occupation  ;**  and  he  cites  the  case  of  Parker  v.  8mUh  (1). 
That  was,  I  presume,  a  case  where  the  light  was  used  for  the  pur> 
poses  of  business.  When  it  is  used  for  the  purposes  of  residence 
I  apprehend  the  rule  to  be  the  same.  '  The  question  Ib,  whether 
the  house  is  rendered  substantially  less  fit  for  the  purposes  of 
occupation  than  it  was  "before.    That  is  the  right  at  law. 

Now,  no  doubt,  when  you  come  into  equity,  the  cases  appear  to 
shew  that  it  must  be  a  diminution  of  a  substantial  amount  of  lights 
so  as  substantially  to  make  the  house  less  comfortable.  But  I 
cannot  think  that  it  is  possible  for  the  law  to  say  that  there  is  a 
certain  quantity  of  light  which  a  man  is  entitled  to,  and  which  is 
sufficient  for  him,  and  that  the  question  is,  whether  he  has  been 
depriyed  of  that  quantity  of  light.  It  appears  to  me  that  it  is 
utterly  impossible  to  make  any  rule  or  adopt  any  measure  of  that 
kind.  It  is  essentially  a  question  of  comparison,  whether  by  rea* 
son  of  deprivation  of  light  the  house  is  substantially  less  comfort- 
able than  it  was  before. 

Much  of  the  evidence  of  the  scientific  witnesses  was  given  in 
support  of  what  I  think  to  be  a  mistaken  view  of  the  law,  sup- 
posing that  there  is  a  certain  quantity  of  light  to  which  a  man 
was  entitled,  and  no  more ;  and  the  witnesses  seem  to  have  made 
comparisons  with  what  would  be  enough  light  in  London,  and  to 
have  considered  that  that  was  sufficient.  But,  in  my  opinion, 
there  is  no  such  rule. 

[His  Lordship  then  stated  that  the  evidence  shewed  a  substan- 
tial diminution  of  comfort  to  the  Plaintiff,  and  expressed  his 
opinion  that  the  Court  ought  to  interfere,  instead  of  leaving  the 
Plaintiff  to  bring  action  after  action,  and  that  it  would  be  wrong 
to  attempt  merely  to  assess  damages.]  The  Defendants  had  notice 
from  the  first,  and  all  they  would  have  been  deprived  of  would  be 
the  ground-rent  of  the  land. 

There  would  be  a  mandatory  injunction  to  pull  the  building 
down  to  the  level  of  the  Plaintiff's  garden-wall. 

Solicitors :  Messrs.  Fladgaie  d:  Co. ;  Messrs.  Lambert  &  Burgin. 

(1)  5  C.  &  P.  438. 
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In  re  QUEEN'S  BENEFIT  BUILDING  SOdETY.  L,  JJ. 

1871 


Winding-up — Ben^t  Building  Society — Practice — Amendment  of  Petitim^  ai 

Hearing  of  Appeal,  Ma^  4^ 

Order  made  for  winding  up  a  benefit  building  society  on  the  api^caiion  of 
a  member  who  bad  given  notice  of  withdrawal  of  his  deposits. 
Amendment  of  Petition  at  hearing  of  appeal. 
Order  of  the  Master  of  the  Bolls  affirmed  on  amended  petition. 

XfllS  was  an  appeal  from  an  order  of  the  Master  of  the  Bolls, 
-dated  the  20th  of  March,  1871,  for  winding  up  the  Queen^s  Benefit 
Building  Society, 

The  society  was  goTemed  by  rules  which,  on  the  21st  of  May, 
1867,  were  certified  by  Mr.  Tidd  Pratt  (the  barrister  appointed  to 
certify  the  rales  of  sayings  banks)  as  being  in  conformity  with 
6  &  7  Will.  4,  c.  82.  According  to  these  rules  the  members  were 
'distinguished  into  ''investors"  and  ''borrowers."  An  investor 
might  pay  in  by  small  sums,  and  as  soon  as  his  deposits  amounted 
to  £1  they  were  to  carry  compound  interest,  which  was  carried  to 
the  investor's  credit  till  the  amount  reached  £10 ;  this  completed 
^  share,  on  which  the  investor  was  to  receive  interest  An  in- 
'  vestor  was  not  compelled  to  make  deposits  at  fixed  periods,  and  he 
was  at  liberty  to  withdraw,  by  giving  one  month's  notice,  the 
amount  standing  to  his  credit  in  the  books  of  the  society.  "  Bor* 
rowers"  could  obtain,  on  security,  advances  from  the  society, 
repayable  by  instalments. 

The  society,  owing  to  circumstances  which  need  not  be  stated, 
had  fallen  into  such  circumstances  that  it  was  impossible  for  it 
to  go  on.  A  Mr.  Oamhie,  in  March,  1871,  presented  a  Petition 
for  winding  it  up,  the  allegations  of  his  title  so  to  do  being, 
"*'  Your  Petitioner  advanced  to  the  said  society  a  large  sum  of 
money,  a  part  of  which  was  repaid  to  your  Petitioner  in  October, 
1870,  but  a  balance  of  £75  was  left  still  owing  to  him.  Your 
Petitioner,  on  the  25th  of  October  last,  and  on  other  dates,  wrote 
^nd  sent  letters  to  the  said  society  reqoiring  payment  of  the  said 
balance  of  £75  due  to  him  as  aforesaid,  but  ^has  been  unable  to 
obtain  payment  of  the  same ;  and  the  whole  of  the  saids  um  of 
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L.  JJ.  £75  18  now  due  and  owing  to  your  Petitioner  by  the  said  society^ 

1871  together  with  some  interest  thereon." 

j„  f^  From  the  evidence  in  support  of  the  Petition,  it  appeared  that 

Bem^it  ^^'  ^^^^'^  ^'^8  an  "investor,"  who,  in  September,  1870,  gave^ 

BuiLDiso  notice  of  withdrawal  of  his  deposits.     The  moneys  which  the 

npCIXTT. 

Petition  stated  him  to  have  advanced  to  the  society  were  the 

sums  he  had  so  deposited,  and  the  £75  was  the  balance  of  which 
he  had  been  unable  to  obtain  the  repayment.  The  society  sup- 
ported  the  Petition,  and  on  the  20th  of  March,  1871,  the  Master 
of  the  Bolls  made  an  order  for  winding-up,  which  was  expressed 
to  be  '*  upon  the  Petition  of  iS^.  Gamble,  a  creditor  of  the  society.'*' 
The  making  this  order  was  opposed  by  a  Mr.  Turner,  who  alleged 
himself  to  be  a  member  of  the  society,  and  now  presented  a  a 
appeal  petition  against  the  order,  alleging  himself  to  be  a  member 
and  contributory  of  the  society,  but  not  stating  in  respect  of  ho\^ 
many  shares.  An  affidavit  was  filed  in  opposition,  stating  that  he- 
was  not  a  member,  except  that  he  was  indebted  to  the  society  for 
money  lent  to  him. 

Sir  B.  BaggdUay^  Q.C.,  and  Mr.  Eiggina,  for  the  Appellant : — 

[Mr.  Suanston,  Q.C.,  for  Gamhle,  took  the  preliminary  objectior> 
that  the  Appellant  was  not  a  member,  and  had  no  locus  standi. 

The  appeal  ultimately  was  allowed  to  proceed  on  the  Appellants ' 
admitting,  by  his  counsel,  that  he  was  a  contributory  in  respect  of 
sixty  shares.] 

The  only  evidence  that  can  be  received  on  the  winding-up- 
petition  is  evidence  of  the  facts  stated  in  it,  and  the  case  cannot 
be  supported  on  evidence  of  a  different  state  of  facts.  Tlie  Peti- 
tioner came  to  the  Court  as  a  creditor,  and  must  have  relief  as  a 
creditor  or  not  at  all :  In  re  Spenee's  Patent  Cement  Company  (1). 
The  Petitioner  alleges  a  debt,  founded  on  a  loan,  which  is  bad,  for  the 
society  had  no  power  to  borrow;  In  re  National  Permanent  Benefif 
Building  Society  (2).  Even  if  the  rules  had  purported  to  autho- 
rize unlimited  borrowing,  it  would  have  been  void :  In  re  Victoria^ 
de,,  Land  Society  (3) ;  Laing  v.  Beed  (4). 

(1)  Law  Rep.  9  Eq.  9.  (3)  Law  Rep.  9  Eq.  605. 

(2)  Ibid.  5  Ch.  S09.  (4)  Ibid.  5  Ch.  4. 
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[Their  Lobdships  expressed  some  doubt  as  to  how  a  society       L.jj. 
of  this  kind  could  be  wound  up.]  ^^^ 

There  is  great  force  in  the  arguments  against  such  a  wind-  qJ^^b 
ing-up;  but  In  re  Donea^er  Permanent  Building  Society  (1)  is  ^^^J^ 
considered  to  have  settled  that  it  may  take  place.  Society* 

Mr.  Waller,  for  the  society,  and  Mr.  Bohinaony  for  one  of  the 
directors. 

Mr.  Swanston,  Q.C.,  and  Mr.  Graham  Eastings^  for  Oamlle, 
were  proceeding  to  refer  to  Be  St.  Oeorge^s  BuHding  Society  (2)  and 
In  re  Midland  Counties  Benefit  Building  Society  (3),  when  the 
Court  asked  them  whether  they  were  willing  to  amend  their 
I^etition  by  stating  that  the  Petitioner  was  a  creditor  only  in 
respect  of  money  advanced  by  him  as  a  member.  This  question 
having  been  answered  in  the  affirmative,  their  Lordships  made 
the  following  order: — 

The  Potitiooer,  8^  GarMe,  by  his  counsel,  undertaking  to  amend  his  Petition, 
on  which  the  order  of  the  20th  of  March,  1871,  was  made,  for  which  leave  is 
hereby  given,  by  stating  that  he  was  a  creditor  of  the  said  company  in  respect  of 
money  advanced  by  him  as  a  member,  and  in  respect  of  which  notice  for  with- 
drawal had  been  given.  Affirm  the  order  on  the  Petition  as  amended,  and  dismiss 
the  appeal  petition  with  costs. 

Solicitors :  Messrs.  Lewis,  Munns,  &  Longden ;  Messrs.  Harper y 
Broad,  &  BattcocJc, 

(1)  Law  Rep.  3  Eq.  158.  (2)  4  Drew.  154. 

(3)  13  W.  K.  399. 
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L.  jj.  /»»  re  GENERAL  EXCHANGE  BANK. 

Wi  In  re  LEWIS. 

^  Bank — Lien  (m  Sharu-^Sdle  <f  AneU» 

By  the  articles  of  association  of  a  bank,  tlie  bank  would  have  a  lien  on  the 
shares  of  a  shareholder  for  all  moneys  due  to  the  bank  by  the  shareholder. 
The  bank  was  wound  up^  and  the  assets  were  sold,  one  of  the  terms  being 
that  certain  shareholders  in  the  bank  should  be  paid  £2  a  share:—- 

Hdd^  that  the  bank  had,  on  the  money  so  to  be  paid  to  a  shardiolder,  a 
lien  for  moneys  due  to  the  bank  by  the  shareholder. 

Order  of  the  Master  of  the  Bolls  reversed. 

JDY  the  13th  of  the  articles  of  association  of  the  London,  San^ 
hwrg^  and  ConUnenial  Exchanffe  Bank^  Limited,  it  was  provided  that 
'*  The  company  shall  have  a  first  and  permanent  lien  on  all  shares 
of  any  member  for  all  moneys  due  to  the  company  from  him  alone, 
or  jointly  with  any  other  person/'  and  by  Art.  20  the  company 
might  decline  to  register  any  transfer  of  shares  whilst  the  member 
making  the  same  was  indebted  to  the  company. 

On  the  25th  of  March,  1865,  an  order  was  made  for  winding  up 
the  London  and  Hamburg  Bank,  and  an  official  liquidator  was 
appointed.  On  the  22nd  of  June,  1865,  an  agreement  was,  with 
the  sanction  of  the  Master  of  the  Bolls,  made  between  the  official 
liquidator  and  a  bank  called  the  General  Eoeehange  Bank,  whereby 
the  liquidator  agreed  to  sell  to  the  General  Exchange  Bank  all  the 
business  and  property  of  the  London  and  Hamburg  Bank,  And 
it  was  agreed  that  the  shareholders  in  the  London  and  Hamburg 
Bank  were  entitled  to  subscribe  10,000  shares  in  the  O^eneral 
Exchange  Bank  credited  with  £8  per  share,  being  an  exchange  of 
two  £50  shares,  £8  paid,  for  one  £100  share  £25  paid;  and  that, 
should  the  assets  of  the  former  bank  not  realise  the  sum  to  be 
credited,  the  deficiency  was  to  be  made  up  by  such  shareholders. 
It  was  also  provided  that  the  General  Exchange  Bank  should  within 
twelve  months  pay  to  each  shareholder  of  the  London  and  Ham- 
burg Bank  who  should  not  in  respect  of  his  share  or  shares 
subscribe  within  fourteen  days  after  notice  given  for  shares  in  the 
Oeneral  Exchange  Bank  as  therein  mentioned  the  sum  of  £2  in 


Inn 

liBWll* 
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respect  of  each  share  held  by  such  shareholder  in  the  London  and      L.  JJ. 
Hamhurff  Bank,  1871 

Mr.  D.  L.  Lewis  held  605  shares  in  the  London  and  Hamburg       ^[^ 
Bank^  and  was  also  indebted  to  the  bank  in  an  amount  exceeding     OmBAL 
JS1210.    Before  the  order  to  wind  up  that  bank  was  made  he  had       Baxk. 
executed  a  deed  of  inspectorship,  by  which  he  agreed  to  assign  all 
his  property  to  inspectors. 

The  Chneral  Exchanffe  Bank  was  afterwards  wound  up,  and  the 
official  liquidator  of  the  London  and  Hairiburg  Bank  applied  by 
summons  in  that  winding-up  that  the  administratrix  of  2>.  L.  Lewis, 
who  was  dead,  might  be  ordered  to  concur,  and  that  the  liquidators 
of  the  Oeneral  Exchange  Bank  might  be  ordered,  with  such  con- 
currence, to  pay  to  the  liquidator  of  the  London  and  Hamburg 
Bank  the  sum  of  £1210,  being  the  amount  of  £2  per  share  upon 
the  605  shares  held  by  2),  L.  Lewis  in  the  London  and  Hamburg 
Bank, 

The  Master  of  the  Bolls  refused  to  order  payment  (1),  and  the 
liquidator  of  the  London  and  Hamburg  Bank  appealed. 

Mr.  Boasburgh,  Q.C.,  and  Mr.  (xraham  Hastings,  for  the  London 
and  Hamburg  Bank : — 

We  claim  a  lien  on  this  money  as  representing  the  shares.  It 
is  clear  that  we  had  a  lien  on  the  shares,  and  Lewis  could  not 
have  assigned  or  dealt  with  them  on  any  other  footing.  No  share- 
holder could  take  the  money  for  the  shares  without  discharging 
his  liabilities  to  the  bank,  and  the  inspectors  cannot  be  in  a  better 

(1)  1871.  March  11.  terfere  with  it ;  they  had  only  the 
LoBD  BoMiLLY,  M.K.,  after  stating  same  remedy  against  him  as  against 
the  facts  of  the  case,  said  that  it  was  any  other  debtor.  It  had  been  argued 
quite  clear  that  this  £1210,  if  D.  X.  that  the  inspectors  could  not  claim  the 
Lewis  elected  to  take  it,  was  no  part  of  money  because  there  had  been  no 
the  assets  of  either  company.  It  be-  actual  assignment  by  Leiais  of  the  pro- 
came  the  property  of  D.  L,  Letois,  and  perty ;  but  that  did  not  assist  the  bank 
formed  part  of  his  estate.  The  lien  of  as  claimants.  Probably  it  would  go  to 
the  London  and  Hamburg  Bank  upon  the  administratrix,  and  be  applied  iu 
these  shares  did  not  extend  to  the  sum  payment  of  Lewis*  debts,  and  the  bank 
which  was  to  be  paid  in  lieu  of  shares,  might  then  claim  their  share,  but  they 
He  was  at  full  liberty  to  take  the  were  not  entitled  to  have  the  money 
money  and  dispose  of  it  as  he  thought  paid  to  them  as  part  of  the  assets  of  the 
£t,  and  the  London  and  Hamburg  Bank  bank, 
could  not)  in  the  slightest  degree,  in- 
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L.  Jj.  position  than  the  shareholder.    The  bank  had  clearly  a  charge  on 

1871  the  shares^  and  the  charge  is  now  transferred  to  the  money.    It  ia. 

In  r0  just  as  if  the  assets  had  been  realised,  and  £2  a  share  was  to  be 

^7^^^  returned :  SmaU  v.  Moaies  (1). 
Bamju 

In  n  Mr.  Waller,  for  the  administratrix  of  D.  L,  Lewis, 


IjEWIS* 


Sir  jB.  BaggaUay,  Q.C.,  and  Mr.  G.  W.  Latoranee,  for  the  Getierat 
Exchange  Bank, 

Mr.  Lindley  (Mr.  Jessd^  Q.C.  with  him),  for  the  inspectors  under 
Lewi^  deed  of  inspectoi'ship : — 

The  question  is,  what  was  the  bargain  between  the  shareholders 
and  the  London  and  Hamburg  Bank.  The  money  is  not  substituted 
for  the  shares.  Lewis  would  not  have  got  the  money  unless  he 
had  been  a  shareholder,  but  that  is  all.  The  shares  are  gone.  Tf 
the  London  and  Havfiburg  Bank  had  meant  to  retain  their  lien 
they  should  have  made  a  provision  to  that  effect  in  their  agree- 
ment when  they  agreed  to  hand  over  the  assets  to  the  General 
Exchange  Bank.  If  Lewis  had  deposited  these  shares  with  any 
other  banker,  and  that  banker  had  made  an  agreement  with  any> 
other  company  that  the  shareholder  should  receive  £2  for  each 
share,  the  shareholder  would  receive  the  £2. 

Sir  W.  M.  James,  L.  J. : — 

I  am  of  opinion  that  the  substance  of  this  case  was  the  sale  o£ 
these  shares  for  £2 ;  that  is  to  say,  in  the  winding-up,  instead  of 
realising  the  assets,  and  taking  what  there  would  have  been  after 
all  the  assets  were  sold  and  all  the  claims  were  satisfied,  the* 
liquidator  came  to  a  reasonable  arrangement  by  which  £2  per 
share  was  to  be  paid,  as  being  the  value  of  the  shares  of  those 
persons  who  did  not  choose  to  go  on  with  the  new  speculation^ 
That  is  exactly  the  same  thing  for  all  purposes  as  if  £2  had  been 
ascertained  in  the  winding-up,  or  as  the  result  of  the  winding-up,  to 
be  the  sum  ultimately  payable  on  each  share.  That  sum  represents- 
the  shares,  and,  as  it  appears  to  me,  is  subject  to  any  trust  which  tho 
o\nier  of  the  shares  created,  and  would  be  subject  to  any  charge 

(1)  9  Bing,  574. 
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which  he  had  created  expressly  in  favour  of  any  creditor.    And  it  u  jj. 

•does  not  appear  to  me  less  subject  to  the  charge  because  the  isri 

person  or  association  in  favour  of  whom  the  charge  is  expressly  j^^ 

created  is  the  company  itself  in  which  the  share  existed.    I  am  of  ^m«»al 

opmion  that  the  charge  created  by  express  contract  between  the  3ank. 

parties  extends  to  that  which  is  the  purchase-money  of  the  shares.  J^  ^ 

Therefore,  the  order  of  the  Master  of  the  Bolls  must  be  discharged,  — 

Sib  G.  Mellish,  L J.  :— 

I  am  of  the  same  opinion.    The  first  question  is,  whether  this 
13th  article  gives  a  mere  right  to  hold  the  shares,  or  amounts  to 
an  equitable  charge  on  the  shares  for  any  moneys  due  from  the 
shareholders  to  the  company.    The  words  are: — [His  Lordship 
read  the  13th  article.]    I  cannot  help  thinking  that  those  words 
are  perfectly  sufficient  to  constitute  an  equitable  charge  on  the 
shares.     That  being  so,  I  am  clearly  of  opinion  that  the  160th 
and  162nd  sections  of  the  Companies  Act,  1862,  which,  after  an 
order  for  winding  up  has  been  made,  authorize  the  entire  sale 
of  the  assets  of  one  company  to  another  company,  simply  pre- 
scribe a  mode  of  realising  the  assets  of  the  selling  company.    It 
may  be  a  part  of  the  bargain  that  shares  in  another  company  shall 
be  taken,  and  if  so,  each  shareholder  is  to  consent ;  it  may  be  part 
of  the  bargain  that  he  is  to  receive  a  sum  of  money  for  each  share, 
and  if  so,  the  shareholder  is  to  consent  to  that ;  if  he  does  not 
consent  he  may  dissent,  and  then  the  value  of  his  shares  is  to  be 
•estimated  either  by  agreement  or  by  arbitration.    But  in  which- 
■ever  way  it  is  done,  the  company  to  which  he  belongs  being  wound 
up,  his  shares  as  shares  necessarily  cease  to  exist,  and  he  receives 
the  surplus  assets  which  belong  to  ihe  share3  and  represent  them. 
It  appears  to  me  that  the  case  is  exactly  the  same  as  if  the 
liquidator,  instead  of  selling  all  the  assets  to  one  company,  had 
realised  the  assets  in  the  best  way  he  could,  and  had  then  found 
that  there  was  £2  per  share  for  each  shareholder  to  receive ;  but 
that  £2  would  be  subject  to  every  equitable  charge  which  existed 
on  the  shares.    I  cannot  think  that  the  London  and  Hamburg 
Bank  have  given  up  that  right  by  the  agreement  they  have  made, 
which  is  simply  an  agreement  between  the  two  companies.    I 
think  it  would  have  been  wrong  and  inconvenient  if  they  had 
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L.  JJ,  entered  into  any  question  between  themselves  and  their  own  share- 
1871  holders,  or  into  any  question  respecting  any  charges  they  might 
jn  TB  have  on  such  shares.  They,  I  think,  properly  confined  the  agree- 
QmsRAL  ni3n^  tQ  an  agreement  between  the  two  companies,  and  there  wag 
Bahk.  no  more  necessity  for  mentioning  a  charge  which  they  themselves 
^^^      might  have,  than  there  would  have  been  for  mentioning  any 

charge  created  by  the  shareholder  himself,  and  held  by  any  other 

bank  or  anybody  else.    I  am  of  opinion  that  the  London  and 
Bamihurg  Bank  are  entitled  to  the  £2  a  share. 

Solicitors :  Messrs.  Deane  dt  Chutb ;  Messrs.  Lawrance,  Plews, 
itCo. 


My  25. 


L.  JJ.  In  re  RIVER  STEAMER  COMPANY. 

^  MITCHELL'S  CLAIM. 

Statute  of  LimitatioM — ^21  Jac.  1,  c.  16 — 9  Oeo.  4,  c.  14 — Acknowledgment — 
Fromise  to  pay-^Letter  written  "  without  prefudiceJ* 

M,  agreed  with  a  oompany  to  build  for  them,  at  specified  prices,  certain 
ships,  to  be  delivered  at  certain  times,  and  to  be  paid  for  by  certain  instal- 
ments. In  case  of  delay  in  delivexy  of  the  ships,  certain  fortnightly  suma 
were  to  be  paid  as  liquidated  damages,  and  the  oompany  were  to  be  at  liberty 
to  deduct  them  from  the  iinpaid  purchase-money.  The  agreement  contained 
a  provision  for  referring  all  disputes  to  arbitration.  The  ships  having  been 
supplied,  M.,  who  had  received  some  instalments,  sent  in  at  the  end  of  1861 
an  account,  shewing  the  final  balance  which  he  claimed.  The  oompany 
insisted  that  he  was  liable  to  deductions  for  delay  to  an  amount  exceeding 
this  balance,  and  that  nothing  was  due  to  him.  A  correspondence  ensued, 
and  the  company  proposed,  pursuant  to  the  stipulations  of  the  contract,  to 
refer  the  dispute  to  arbitration ;  and  in  1863,  a  draft  reference  having  been 
approved,  they  named  an  arbitrator  on  their  part,  but  M.  would  not  name 
one  on  his.  On  the  19th  of  February,  1867,  the  managing  director  wrote  to 
if.  saying  that  if.'s  account  omitted  all  the  deductions  to  which  the  company 
were  entitled,  and  which  would  leave  the  balance  in  their  favour,  but  thab 
they  were  still  willing  to  have  all  questions  decided  by  arbitration,  according 
to  the  contract,  and  called  on  if.  to  concur  in  referring  them.  This  letter 
was  expressed  to  be  *'  without  prejudice."  M,  did  not  answer  this  letter,  nor 
take  any  steps  to  proceed  to  arbitration.  A  petition  to  wind  up  the  com* 
pany  was  presented  in  October,  1869,  and  an  order  made.  if.  olaimed  to 
prove  for  his  balance,  which  was  resisted,  on  the  ground  of  the  Statute  qf 
Limitatione  :— 

ffeld  (reversing  the  decision  of  Bacon^  ^•0.)t  that  the  above  letter  did  not 
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oontain  an  aoknowledgment  taking  the  case  oat  of  the  8k[hUe  of  LimUa-       l.  JJ. 
iioM^  for  that — 

(1)  It  did  not  contain  any  admission  of  a  debt,  since  under  the  contract 
the  liquidated  damages  were  a  deduction  from  the  price,  and  not  merely         In  r« 
matter  of  set-off;  and,  aemUe^  even  the  admission  of  a  debt,  if  coupled  with  a        Hiyeb 
claim  to  a  set-off  of  larger  amount,  would  not  take  a  case  out  of  the  statute,     Comfamt. 
as  no  promise  to  pay  could  be  implied  from  it.  ' 

(2)  Nor  did  it  oontain  any  unconditional  promise  to  pay.  MmjHKLL'a 
(8)  Nor  did  it  contain  any  promise  to  pay  upon  a  condition  which  had         .... ' 

since  been  performed ;  for  on  its  fair  construction  it  contained  at  most  only  a 
promise  to  pay  what  should  be  found  due  on  an  arbitration  under  the  oon<- 
tract,  if  jtf.  named  an  arbitrator  within  a  reasonable  time,  which  he  had  not 
done. 

SemhUj  that  as  the  letter  was  expressed  to  be  without  prejudice,  and  the 
proposal  contained  in  it  was  not  accepted,  it  could  not  be  used  against  the 
writer. 

X  HIS  was  an  appeal  by  the  o£Scial  liquidator  of  the  Biver  Steamer 
Oempany^  Limited^  from  a  deciBion  of  Yice-Chancellor  Bcuson,  dis* 
allowing  a  defence,  grounded  on  the  Staiute  of  LimHaiiani,  to  a 
claim  by  Charles  MiieheU  to  prove  as  a  creditor  of  the  company. 

MiteheU,  who  was  a  shipbuilder,  had,  on  the  12th  of  June,  1860^ 
agreed  with  the  company  to  build  for  them  three  iron  steamers, 
with  engines  and  boilers  complete,  and  three  iron  barges,  according 
to  a  specification.  The  agreement  provided  for  the  deliveiy  of  the 
several  vessels  and  engines  to  the  company  at  the  times  therein 
specified,  reaching  from  the  loth  of  August,  1860,  to  the  15th  of 
March,  1861,  and  for  the  payment  of  the  price  by  instalments, 
according  to  the  progress  of  the  work,  the  final  instalment  in  respect 
of  each  vessel  to  be  payable  on  its  shipment  in  London  or  LiverpooL 
It  also  contained  a  provision  for  payment  by  Mitchell  of  heavy 
sums  by  way  of  liquidated  damages  for  every  fifteen  days  by  which 
the  delivery  of  any  of  the  articles  should  be  delayed  beyond  the 
times  specified  for  their  respective  delivery,  such  damages  to  be 
retained  out  of  the  unpaid  purchase-money;  and  a  clause  for 
referring  all  disputes  to  the  arbitration  of  three  arbitrators,  one  to 
be  chosen  by  each  party  and  the  third  by  the  two  first  chosen,  with 
the  common  power  to  either  party  to  appoint  a  second  arbitrator  if 
the  other  party  should  neglect  to  do  so. 

Some  alterations  were  afterwards  made  in  the  specification,  and 
in  the  times  fixed  for  delivery.  The  vessels  and  engines  were  all 
made  and  delivered  before  the  end  of  1861,  and  at  the  end  of  that 
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year  Miicliell  claimed  a  large  sum  from  the  company  as  the  balance 
due  to  him.  The  company  claimed  various  deductions,  and  alleged 
that  large  sums  were  due  to  them  for  MUcheWs  failure  to  deliver 
the  vessels  and  engines  at  the  appointed  times.  A  long  corre- 
spondence took  place,  and  in  March,  1863,  a  draft  reference  to 
3Iitchell's   arbitration  was  settled  and  approved.     The  company,  in  June, 

1^1    A  Tiff 

*      1863,  named  an  arbitrator  on  their  part,  but  Mitchdl  did  not  name 

one ;  the  company  did  not  exercise  the  power  of  naming  a  second, 
and  no  reference  took  place,  nor  was  any  payment  made  to  MUeheJl 
by  the  company.  On  the  19th  of  October,  1869,  a  petition  to 
wind  up  the  company  was  presented,  and  on  the  8th  of  November 
a  winding-up  order  was  made.  On  the  30th  of  March,  1870, 
Mitchdl  carried  in  his  claim,  amounting  to  more  than '£10,000, 
whicli  was  resisted  on  the  ground  that  it  was  barred  by  the  StattUe 
of  Limitations,  In  opposition  to  this,  Mitchell  contended  that 
there  had  been  an  acknowledgment  in  writing  su£Scient  to  take  the 
case  out  of  the  statute. 

The  letters  relied  on  as  having  this  effect  were  the  following : — 
On  the  15th  of  June,  1864,  the  company's  solicitors  wrote  to 
MUchdTs  solicitors  as  follows :  '^  We  find  that  we  have  long  since 
named  an  arbitrator.  You  then  proposed  to  let  one  arbitrator  act 
for  both  sides ;  and  we  were  willing  to  allow  the  arbitrator  we  had 
originally  named  to  act  alone.  He  is  a  man  of  the  first  position, 
and  we  need  not  say  wholly  unconnected  with  the  parties  in  the 
case,  on  which  he  has  never  been  in  the  remotest  manner  consulted. 
The  final  arrangements  for  the  reference  therefore  rest,  and  have 
long  rested,  with  you."  On  the  19th  of  February,  1867,  the 
managing  director  wrote  to  Mitchdl:  ^^  I  am  directed  by  the  board 
of  this  company  to  inform  you  that  a  paper  has  been  received  at 
this  office  without  letter  or  explanation  of  any  kind,  purporting  to 
be  a  memorandum  of  account  between  you  and  this  company, 
which  is  altogether  incorrect,  both  in  principle  and  detail,  omiitting 
all  deductions  and  credits  to  which  this  company  are  entitled,  and 
which  would  leave  the  balance  considerably  in  their  favour*  I  am, 
however,  authorized  to  say  that  this  company  are  still  willing,  as 
they  have  all  along  been,  to  have  all  accounts  and  questions 
between  you  and  them  decided  by  arbitration,  according  to  your 
contract,  and  they  again  call  upon  you  to  concur  with  them  in 
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the  necessary  steps  for  that  purpose.  They  have  long  since  named 
an  arbitrator  on  their  part,  but  they  could  not  get  you  to  do  what 
was  necessary  on  yours,  and  the  reference  was  never  therefore  pro^ 
ceeded  with.  This,  of  course,  is  wholly  without  prejudice."  Mitchell 
never  answered  this  letter. 

Yice-Chancellor  Bacon  held  that  the  case  was  taken  out  of  the    MrraeBLL's 

^^f    A  TUT 

statute,  and  gave  leave  to  Mitchell  to  go  in  and  prove  his  claim  (1).        J ' 

The  o£Scial  liquidator  appealed. 

(1)  1871.  April  28. 

SiH  James  Bacon,  V.O.  : — 

The  only  objection  to  this  claim  has 
been  raised  upon  the  Statute  of  Limited' 
turns,  wiiich  requires  an  acknowledg- 
ment of  a  debt  in  the  terms  of  the 
statute;  and  I  find  in  this  case  an 
acknowledgment  as  distinct  as  words 
can  express  it.  The  case  is  extremely 
simple.  A  contractor  agrees  to  perform 
a  very  extensive  contract  for  the  com- 
pany now  being  wound  up,  and  of 
course  they  became  indebted  to  him  in 
consequence.  When  he  asks  for  pay- 
ment, it  is  suggested  that  they  have  a 
counter  claim  against  him.  Then 
comes  a  correspondence,  and  a  draft 
agreement  of  reference  is  prepared  ;  not 
any  new  agreement  of  reference,  as  in. 
EdU9  v.  Stevetisan  (9  Jur.  (N.S.)  300) ; 
not  a  collateral  agreement  to  settle 
some  dispute  that  had  arisen  between 
the  parties,  but  in  pursuance  of  the 
original  contract  an  agreement  for 
reference  is  prepared ;  and  then^  owing 
to  a  difference  of  opinion  which  existed 
between  the  iMirties  as  to  the  nomina- 
tion of  an  arbitrator,  nothing  was  done 
upon  it.  But  at  no  period  have  the 
company  disputed  the  claim  made  by 
Mr.  MitcheU  on  the  company,  and  if  it 
is  said  that  is  not  enough,  then,  having 
regard  to  the  facts  which  are  proved  in 
the  correspondence,  which  I  need  not 
go  through  again,  comes  the  letter  of 
February,  1867,  long  within  the  sta- 
tutory period,  which,  iu  my  opinion. 


puts  the  cose  beyond  the  possibility  of 
doubt  as  to  the   application   of   the 
statute.    It  is  in  these  terms,  and  it  is 
a  letter  written  by  the  managing  di- 
rector :   *'  I  am  directed  by  the  board 
of  this  company  to  inform  you  that 
a    paper  has   been   received  at    this 
office,  written  without  letter  or  expla- 
nation of  any  kind,  purporting  to  be 
a  memorandum  of   account    between 
you  and  this  company,  which  is  alto- 
gether incorrect,  both  in  principle  and 
detail,    omitting   all   deductions    and 
credits  to    which    this    company  are 
entitled.''    That  is  the  single  objection 
which  is  raised.    They  say  nothing 
against  the  account  but  that  it  omits 
''all  deductions  and  credits  to  which 
this  company  are  entitled,  which  would 
leave  the  balance  considerably  in  their 
favour."    Now  what  is  the  meaning  of 
that  word  '*  balance  *7    A  plain  acknow- 
ledgment that  a  debt  exists  from  them 
to  MitcheUy  and  as  plain  an  assertion 
that  a  claim  may  be  made  by  them 
against  Mitchell  which  would  leave  a 
balance  considerably  in  their  favour. 
A  balance  of  what  ?    Unless  there  is  a 
debt  acknowledged  to  exist,  and  a  setoff 
claimed,  there  can  be  no  balance.    The 
letter  proceeds:   "I  am  authorized  to 
say  that  this  company  are  still  willing, 
as  they  have  all  along  been,  to  have  all 
accounts  and  questions   betweon  you 
and  them  decided  by  arbitration  accord- 
ing to  your  contract.**    I  find,  therefore, 
that  the  acknowledgment  is  complete 
and  perfect.     There    have    been,    no 
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Mr.  Boffshawe  (Mr.  John  Day  with  him),  for  the  Appellant,  referred 
to  Tanner  v.  Smart  (1),  Everett  v.  Rdberieon  (2),  Swann  t. 
Sowdl  (3),  CcUedge  v.  Horn  (4),  and  Hales  y.  Stevenson  (5). 

Mr.  Xrt/^Zd,  Q.O.,  and  Mr.  W.  Pearson^  in  support  of  the  order : — 

There  are  two  grounds  for  maintaining  this  order:  first,  that 
on  the  letters  there  is  a  sufficient  admission  of  a  debt ;  secondly, 
that  under  the  provisions  of  the  contract  there  is  a  right  to  have 
the  reference  to  arbitration  prosecuted.  This,  however,  conld  not 
now  be  done  without  the  leave  of  the  Court ;  and  the  Court  having 
the  power  of  doing  complete  justice,  will  not  allow  arbitration,  but 
will  decide  the  matter  itself. 


doubt,  a  great  many  disputes  between 
the  parties  in  the  course  of  the  cor-< 
lespondence  referred  to,  since  the  con- 
tract was  completed ;  but  there  is  one 
subject  upon  which  they  have  never 
differed.  Mr.  Mitchell,  they  say,  had 
a  claim  against  them  for  having  com* 
pleted  his  contract,  and  they  had  a 
claim  against  him,  which  would  neu- 
tralise his  demand,  and,  as  they  say, 
leave  a  balance  in  their  favour. 

The  cases  which  have  been  referred 
to,  in  my  opinion,  with  one  exception, 
have  no  application  to  the  present 
case.  It  is  not  like  the  case  of  CoUedge 
y.  Horn  (3  Bing.  119) ;  the  facts  are 
not  the  same,  and  the  principle  on 
which  the  decision  must  rest  is  not  the 
same.  Hales  v.  Stevenson,  which  has 
been  referred  to,  and  most  strongly 
reliM  upon,  was  a  case  of  a  demand 
made  after  the  statute  had  run.  When 
the  demand  was  made,  a  collateral 
agreement  was  entered  into  that  there 
should  be  a  reference  to  ascertain 
whether  anything  was  due  or  not. 
There  is  no  acknowledgment  that  any- 
thing is  due,  but  an  agreement  to  refer ; 


and  that  agreement  having  beeome 
abortive,  either  by  the  death  of  the 
arbitrator  or  for  some  other  reason,  it 
was  held  insufficient  to  revive  the 
Plain tifiTs  claim  upon  the  original  con- 
tract which  the  statute  had  barred. 

Is  there  any  kind  of  resemblance 
between  that  case  and  this,  or  any 
principle  in  that  case  which  can  by  any 
possibility  be  applied  to  the  pres^it? 
I  find  no  Oanlt  with  the  good  faith  of 
either  party,  and  all  that  has  been 
done  on  both  sides  is,  that  Mr.  HiUch^l 
has  insisted  upon  his  demsnd,  and  the 
company  have  insisted  upon  their  right 
to  have  their  claim  allowed  or  ascer- 
tained by  means  of  an  arbitration. 
What  could  Mr.  MxtchtU  do  in  the 
face  of  that  agreement  ?  He  conld  not 
bring  an  action  for  the  sum  said  to  be 
due  to  him,  because  they  were  entitled 
to  a  set-off,  and  that  oould  only  be 
ascertained  by  means  of  the  arbitration. 

It  would  not  only  be  directly  oontrar}' 
to  justice  and  good  sense,  but  directly 
opposed  to  the  plain  law  of  the  case,  if 
the  Statute  of  Limiititions  were  now 
resorted  to  by  this  company  to  get  rid 


(1)  6  B.  &  C,  603. 

(2)  1  E.  &  E.  16. 
(J)  2  B.  &  A.  759. 


(4)  3  Bing.  1 19. 

(5)  9  Jur.  (N.  S.)  300;  11  W.  E. 
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[The  Lord  Justice  James  : — How  could  the  Court  make  you 
pay,  if  it  turned  out  that  the  balance  was  against  you  ?] 

Under  sect.  87  of  the  Companies  Aei,1862,  the  Court  can  impose 
terms.  The  letters  throughout  admit  that  there  was  an  unsettled 
account,  and  that  is  all  that  is  necessary.  It  is  not  necessary  to  have 
an  acknowledgment  that  there  is  a  balance  due :  Prance  v.  Symp- 
son  (1)  ;  Leland  v.  Murphy  (2) ;  SidweU  v.  Mason  (3).  Then  the 
agreement  to  refer  to  arbitration  contained  in  the  letter  amounts  to 
a  sufficient  acknowledgment :  Che$lyn  v.  Dolby  (4).  Moreover, 
when  the  winding-up  order  was  made,  there  was  an  existing  refer- 
ence to  arbitration  capable  of  being  enforced  at  law. 

[The  Lord  Justice  Mellish  : — ^Do  you  mean  that  where  there 
is  an  agreement  to  refer  disputes  to  arbitration  the  statute  does 
not  run  ?] 

No;  but  here  the  proceedings  were  in  such  a  state  that  a 
Court  of  Law  v\ould  have  appointed  an  arbitrator. 

[The  Lord  Justice  Mellish  : — Suppose  it  had ;  if  the  arbi- 
trator found  your  claim  barred  by  the  statute,  he  would  be  bound 
to  disallow  it] 

The  words  "  without  prejudice  '*  only  mean  without  prejudice 
to  any  questions  of  right  then  in  dispute  between  the  parties. 

The  Lord  Justice  James: — ^Does  not  "without  prejudice" 
mean,  "  I  make  you  an  offer ;  if  you  do  not  accept  it,  this  letter 
is  not  to  be  used  against  me  "? 

Sir  G.  Mellish,  L.J. : — 

This  claim  is  substantially  a  claim  by  Mr.  Mitchell  for  the  price 
of  certain  ships  sold  by  him  to  the  company,  and  the  question  is, 
whether  the  claim  is  barred  by  the  Statute  of  Limitations.  It  is 
admitted  that  more  than  six  years  have  elapsed  since  the  ships 

of  a  demand  so  plain,  and  80  plainly 
acknowledged  by  them  to  a  certain  ex- 
tent, under  the  facts  as  they  here  occur. 
I  am  of  opinion,  therefore,  that  Mr. 
MitcheU  is  at  liberty,  notwithstanding 
the  statute,  to  go  in  under  this  winding- 
up  order  to  make  such  claim  as  he  can 
establish ;  and  I  refer  the  matter  back 


L.  JJ. 
1871 


to  Chambers,  with  a  declaration  that 
the  claim  is  not  barred  by  the  Statute 
of  Limitations,  There  will  be  no  order 
as  to  costs. 

(1)  Kay,  678, 

(2)  16  Ir.  Ch.  500. 

(3)  2  H.  &  N.  306. 

(4)  4  Y.  &  C.  Ex.  238. 
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1871        are  letters  containing  an  admission  sufficient,  under  9  Geo.  4,  c.  14, 

In  re       to  take  the  case  out  of  the  statute, 
StbIirb         Now,  it  is  perfectly  settled  law  what  is  the  description  of  letters 
CoMPAMY.    which  will  take  a  case  out  of  the  statute.     I  will  read  what  is  laid 
Mitohxll'b   down  by  Chief  Justice  Jervis  on  the  subject,  in  his  book  called 

JerMa  New  Eules  (1),  which,  in  my  early  days  at  the  bar,  we 

were  constantly  in  the  habit  of  quoting,  and  I  find  this  passage, 
cited  with  approbation  by  Lord  Campbell  and  Mr.  Justice  Wight" 
man  in  Everett  v.  Bdberiaan  (2) :  *'  Before  this  statute "  (that  is, 
9  Geo,  4,  c.  14),  "  not  only  a  verbal  promise  to  pay  a  debt  more 
than  six  years  old,  but  a  bare  unconditional  acknowledgment  of  its 
subsistence,  made. within  six  years  before  action  brought,  had  been 
held  sufficient  to  take  this  case  out  of  the  statute  21  Jac.  c.  16,  s.  3. 
But  now,  in  order  to  revive  the  liability  of  the  debtor  after  the  expira- 
tion of  the  six  years  by  subsequent  acknowledgment  or  promise, 
there  must  be  a  proof  of  some  writing,  signed  by  himself,  either  con- 
taining an  express  promise  to  pay  the  debt,  or  being  in  terms  from 
which  an  unconditional  promise  to  pay  it  is  necessarily  to  be  im- 
plied. I^  therefore,  the  writer,  although  he  admits  the  existence 
of  a  debt,  refuses  to  pay  it,  or  reserves  the  matter  for  fiiture  con- 
sideration, or  refers  the  creditor  to  some  third  person  for  payment, 
or  the  like,  this  will  not  be  sufficient  to  prevent  the  operation  of  the 
statute."  That  being  the  rule,  there  must  be  one  of  these  three 
things  to  take  the  case  out  of  the  statute.  Either  there  must  be  an 
acknowledgment  of  the  debt,  from  which  a  promise  to  pay  is  to  be 
implied ;  or,  secondly,  there  must  be  an  unconditional  promise  to 
pay  the  debt ;  or,  thirdly,  there  must  be  a  conditional  promise  to 
pay  the  debt,  and  evidence  that  the  condition  has  been  performed. 
Now,  the  nature  of  the  present  case  is  this :  The  claim  was 
under  a  contract  for  the  building  of  these  ships,  and  the  contract 
contained  a  clause  by  which,  if  the  steamers,  engines,  boilers,  and 
barges  respectively  should  not  be  furnished,  or  shipped,  or  ready 
for  shipment  in  London  or  Liverpool,  on  or  before  the  several 
times  stipulated,  the  builder  was  to  pay  to  the  company  an  agreed 
compensation  for  every  fifteen  days'  delay  in  the  delivery,  which 
compensation  was  to  be  liquidated  damages,  and  not  in  the  nature 
(1)  Page  350,  n.  (a).  (2)  1  E.  &  E,  10. 
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of  a  penalty,  and  might  be  deducted  and  retained  out  of  any  then       L.  JJ. 
unpaid  instalments  of  the  purchase-moneys.     Then  there  was  a        1871 
further  clause  for  reference  to  arbitration  of  all  disputes  arising       in  re 
under  the  contract.     After  the  ships  had  been  delivered  a  claim     seamier 

was  made  for  the  price,  and  the  company  at  once  set  up  as  an  Compamv. 

answer  that  the  ships  had  not  been  delivered  by  the  time  specified,  Mitchell'^ 

f^t  AIM 

that  certain  sums  had  become  due  under  that  clause  which  they  '     * 

were  entitled  to  deduct,  and  they  throughout  insisted  that  these 
sums  exceeded  the  balance  of  the  purchase-money,  and  that,  there- 
fore, nothing  remained  due.  The  builder  controverted  this,  and 
that  was  the  substantial  dispute  between  them.  Then  a  corre- 
spondence went  on,  and  the  company  insisted,  as  they  were  per- 
fectly entitled  to  insist,  that  the  matter  should  be  decided  by 
arbitration,  because  it  is  quite  clear  that,  if  an  action  had  been 
brought,  the  company  being  ready  and  willing  to  refer  it  to  arbi- 
tration, that  action  would  have  been  stopped  under  the  Common 
Law  Procedure  Act.  The  company  were  perfectly  willing  to  have 
the  matter  referred  to  arbitration — indeed  they  went  so  far  as  to 
appoint  an  arbitrator,  and  they,  in  writing,  required  the  builder  to 
appoint  another  arbitrator.  He  did  not  choose  to  do  it ;  the  com- 
pany  did  what  they  were  perfectly  entitled  to  do,  they  appointed 
a  barrister  as  their  arbitrator.  The  builder  said,  **  I  will  only  have 
a  mercantile  arbitration,  and  therefore  I  will  not  appoint  another 
arbitrator."  Time  goes  on  until  a  period  of  six  years  has  elapsed, 
and  then  there  are  two  letters,  which  are  relied  upon  as  containing 
a  promise  sufficient  to  take  the  case  out  of  the  statute: — [His 
Lordship  read  the  two  letters,  which  are  set  out  above.] 

Now,  the  question  is,  does  either  of  those  two  letters  take  the 
case  out  of  the  statute  ?  First  of  all,  beyond  all  question  they  do 
not  contain  an  admission  of  any  debt ;  on  the  contrary,  it  appears 
to  me  that  they  deny  that  there  was  any  debt.  The  Vice-Chan- 
cellor  appears  to  have  thought  that  they  amounted  to  saying,  "  We 
admit  we  owe  you  a  debt,  but  we  have  a  set-off,  which  is  sufficient 
to  countervail  it.  Now,  even  if  they  did  amount  to  that,  I  do  not 
think  that  this  would  be  sufficient  to  take  the  case  out  of  the 
statute ;  for  I  think  that  such  an  admission  would  not  be  one  from 
which  a  promise  to  pay  could  be  implied.  It  is  not  the  admission 
which  takes  a  case  out  of  the  statute,  but  the  promise  to  pay,  which 
is  implied  from  an  unconditional  admission.    But  when  we  look 
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Ii.JJ.      at  the  terms  of  this  agreement^  which  provided  that  the  sums 
1871       payable  on  account  of  delay  shall  be  liquidated  damages,  and 
^^       authorizes  the  company  to  deduct  them  from  the  unpaid  balance 
River       q{  purchase-money,  it  is  quite  clear  that  the  letters  amount  to  a 
OoMPANT.     denial  of  the  debt.    The  case  is  not  one  of  set-off,  nor  would  the 
Mitchell's   company  raise  their  defence  by  a  plea  of  set-off.     If  the  sums 
payable  for  delay  became  due  prior  to  the  time  when  the  instal- 
ments became  due  (and  I  should  rather  suppose  they  did  become 
due  before  the  last  of  the  instalments  became  payable),  then  the 
company  would  simply  raise  their  defence  under  a  plea  of  "  never 
indebted."     If,  on  the  other  hand,  these  sums  did  not  become  due 
before  the  instalments  became  payable,  then,  although,  no  doubt, 
the  defence  must  be  specially  pleaded,  the  plea  would  not  be  a 
plea  of  set-off,  but  a  plea  that,  under  the  terms  of  the  contract, 
and  in  the  events  which  had  happened,  they  were  not  liable  to 
pay  anything.    It  therefore  appears  to  me  to  be  quite  clear  that 
these  letters  do  not  contain  any  admission  of  a  debt. 

Then,  secondly,  do  they  contain  any  unconditional  promise  to  pay  ? 
It  appears  equally  clear  to  my  mind  that  they  do  not ;  for,  denying 
that  there  was  a  debt,  they  plainly  mean  to  say,  ''  We  do  not  con- 
sider ourselves  liable  to  pay  anything."  But  do  they  contain  a 
conditional  promise  to  pay  ?  and  if  so,  what  is  it  ?  The  only  con^ 
ditional  promise  to  pay  that  can  be  alleged  is  a  promise  to  pay 
the  sum  which  the  arbitrators,  on  a  reference  under  the  contract, 
might  find  to  be  due  ;  and  it  appears  to  me  clear  that  no  further 
promise  can  possibly  be  implied.  The  company  do  not  mean  to 
promise  to  pay  any  sum  which  a  Court  of  Law  or  Equity  may 
find  to  be  due,  or  any  sums  which  may  be  found  due  otherwise 
than  by  arbitration.  By  the  terms  of  the  contract  they  were 
entitled  to  insist  that  their  claim  should  be  decided  by  arbitra- 
tion, and  by  arbitration  only ;  and  they  apparently  were  always 
willing  to  have  an  arbitration.  It  was  entirely  the  fault  of  Mr. 
MUchdl  that,  during  all  this  long  period  of  years,  no  arbitration 
was  ever  had,  and  the  matter  never  came  to  be  decided. 

Construing  these  letters  fairly,  the  real  question  to  be  deter- 
mined, as  it  appears  to  me,  is,  do  they  amount  to  an  unconditional 
promise  to  pay  anything  which  may  be  found  due  on  an  arbitra* 
tion,  so  as,  in  fact,  to  give  Mr.  MiieheU  six  years  from  the  time  of 
the  writing  of  each  of  those  letters  respectively  for  him  to  appoint 
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an  arbitrator  ?  or  do  they  mean,  **  If  you  will  appoint  an  arbitrator       L.  JJ. 
within  any  reasonable  time,  then  we  will  go  on  to  arbitration ;  and       1871 
if  the  arbitrators  find  against  us,  we  will  pay  what  may  be  found       }^ 
due  by  the  arbitration  '7  J^'^^a 

Now,  it  appears  to  me  that,  construing  these  letters  fairly,  they  Company. 
certainly  only  mean  this :  **  The  time  for  performing  our  promises  Mitchell's 
to  refer  this  matter  to  arbitration  has  long  passed  "  (a  proposition  ^^^« 
which,  I  think,  was  quite  correct)  ;  •*  but  we  will  waive  that,  and  if 
you  will  at  once,  or  within  a  reasonable  time,  proceed  to  arbitra- 
tion, we  are  still  willing,  as  we  haye  all  along  been,  to  have  all  the 
accounts  as  between  you  and  us  decided  by  arbitration,  according 
to  your  contract."  Now,  what  was  the  contract  ?  The  contract 
was,  that  within  twenty-one  days  after  the  nomination  of  an  arbi- 
trator by  one  party,  the  other  party  should  name  one.  The  com- 
pany have,  no  doubt,  under  the  terms  of  the  clause,  a  power,  if 
they  please,  to  appoint  a  second  arbitrator  themselves ;  but  they 
did  not  choose  to  avail  themselves  of  that ;  and  I  think  they  were 
perfectly  entitled  to  say  they  would  not  avail  themselves  of  it,  for 
a  reference  to  arbitrators  chosen  only  by  one  party  is  not  a  fair 
way  of  deciding  a  question.  Therefore  they  did  not  attempt  to 
do  that ;  but  they  say,  **  If  you  will  now  come  in,  and,  according  to 
your  contract,  appoint  an  arbitrator,  we  will  go  on  with  the  arbi- 
tration," No  answer  is  given  to  that  letter,  and  the  winding-up 
does  not  take  place  until  October,  1869 — that  is  to  say,  more  than 
two  years  afterwards.  Then,  was  not  the  reasonable  time  for  Mr. 
MUcheWB  appointing  an  arbitrator  gone  ?  Was  there  any  promise 
to  pay  what  an  arbitrator  might  find  if  he  was  not  appointed  until 
two  and  a  half  years  had  elapsed  ?  It  appears  to  me  that  it  would 
not  be  giving  a  fair  and  proper  construction  to  that  letter  to  say 
that  it  contains  any  such  promise ;  and  if  it  contains  a  promise  to 
pay  at  all,  it  is  a  promise  to  pay  on  a  condition  which,  as  it  appears 
to  me,  has  never  been  performed. 

As  to  the  letter  of  the  19th  of  February,  there  is  this  further 
objection,  that  it  is  stated  to  be  without  prejudice.  I  am  strongly 
of  opinion,  although  it  is  not  necessary  to  decide  it  in  this  case, 
that  a  letter  which  is  stated  to  be  without  prejudice  cannot  be 
relied  upon  to  take  a  case  out  of  the  Statute  of  Limitations,  for  it 
cannot  do  so  unless  it  can  be  relied  upon  as  a  new  contract.    Now, 
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Jj.JJ,       if  a  man  says  his  letter  is  without  prejadice,  that  is  tantamonnt  to 

1871        sayings  *'  I  make  you  an  offer  which  you  may  accept  or  not,  as  yon 

jn  TB       like ;  but  if  you  do  not  accept  it,  the  having  made  it  is  to  haye  no 

sSl^     effect  at  all."    It  appears  to  me,  not  on  the  ground  of  bad  faith, 

CoMiANT.    but  on  the  construction  of  the  document,  that  when  a  man  says  in 

Mitchsll's  his  letter  it  is  to  be  without  prejudice,  he  cannot  be  held  to  have 

'      entered  into  any  contract  by  it  if  the  offer  contained  in  it  is  not 

accepted. 

A  variety  of  cases  have  been  cited ;  but,  in  my  opinion,  every 
one  of  them  is  perfectly  within  the  rule  laid  down  by  Lord  Chief 
Justice  Jervis,  to  which  I  have  referred.  The  case  most  relied 
upon  was  Prance  v.  8t/mjp8on  (1).  There  the  Vice-Chancellor,  as  it 
appears  to  me,  acted  strictly  in  accordance  with  the  rule.  That 
was  a  case  of  taking  an  account  which  could  only  be  taken  in  a 
Court  of  Equity ;  and  there  was  a  letter  admitting  that  the  account 
must  be  taken,  and  that  there  was  a  right  to  have  it  taken.  From 
that  the  Vice-Chancellor  inferred  that  there  was  a  promise  to  pay 
what  might  be  found  due  on  the  taking  of  that  account ;  just  as 
here  we  might  infer,  from  the  promise  to  refer  to  arbitration,  a 
promise  to  pay  what  the  arbitrators  might  have  found  due  if  the 
arbitration  had  taken  place.  With  that  all  the  other  authorities 
are  perfectly  consistent.  Of  course  a  variety  of  cases  may  be 
cited,  and  questions  may  be  raised  whether  they  properly  apply  to 
the  rules  which  have  been  laid  down.  But  the  rules  are,  I  appre- 
hend, perfectly  clear  and  perfectly  settled.  There  must  either  be 
an  admission  of  the  debt,  from  which  a  promise  to  pay  may  be 
implied,  or  an  absolute  promise  to  pay,  or  a  promise  to  pay  upon 
a  condition  which  is  proved  to  have  been  performed.  There  is  in 
these  letters  at  the  most,  in  my  opinion,  a  promise  to  pay  upon  a 
condition  which  has  not  been  performed.  Therefore,  in  my  judg- 
ment, the  case  is  not  taken  out  of  the  statute,  and  the  company 
are  entitled  to  the  benefit  of  it. 

Sir  W.  M.  James,  L.J. : — 
I  am  of  the  same  opinion. 

Solicitors :  Messrs.  Parker  <&  Clarke;  Messrs.  Symes,  SandHandSf 

it  Rumphry. 

(1)  Kay,  078. 
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July  25, 


VEBNON  V.  VERNON.  L.  jj. 

1871 
Practice — Amendment — Time — Cons.  Ord,  jxxyil  r.  18. 

A  demnrrer  having  been  filed  to  a  bill,  the  Plaintiff  served,  in  due  time, 
nn  order  of  course  for  leave  to  amend.  Two  days  before  the  expiration  of  the 
time  for  amending  he  served  a  summons  for  further  time  to  amend,  return- 
able the  day  after  such  expiration : — 

Hdd  (affirming  the  decision  of  Bacon^  V.G.),  that,  as  the  summons  was 
not  returnable  till  after  the  expiration  of  the  time  originally  allowed  to 
amend,  the  application  was  too  late,  there  being  no  special  circumstances  to  in- 
duce the  Court  to  depart  from  the  rule  laid  down  by  Cons.  Ord.  xxxvii.  r.  18. 

1  HIS  was  a  motion  by  the  Plaintiff  by  way  of  appeal  from  a  decision 
of  Vice-Chancellor  Bacon,  who  had  refused  him  leave  to  amend  his 
bill. 

The  bill  was  served  on  the  15th  of  September,  1870,  and  on  the 
23rd  the  Defendant  entered  an  appearance.  Interrogatories  were 
served  on  the  following  day.  On  the  5th  of  October  the  Defendant 
filed  a  demnrrer  to  the  whole  bill  for  want  of  equity.  On  the  9th 
of  November,  the  last  day  of  the  time  allowed  for  setting  down  the 
demurrer,  the  Plaintiff  obtained  and  served  the  common  order  of 
course  for  leave  to  amend  his  bill  on  payment  of  20^.  costs.  On 
the  2l8t  of  November,  the  bill  not  having  been  amended,  the 
Plaintiff  took  out  a  summons  returnable  on  the  24th,  that  he 
might  be  at  liberty  to  amend  his  bill  as  he  might  be  advised.  On 
the  23rd  the  fourteen  days  allowed  for  amending  expired.  On  the 
24th  the  parties  attended  before  the  Chief  Clerk,  who  intimated 
that  he  could  not  grant  the  application,  but,  at  the  Plaintiff's 
desire,  adjourned  it  into  Court,  with  liberty  to  amend  the  summons ; 
which  accordingly  was  amended  by  making  it  a  summons  for  leave 
to  amend  notwithstanding  the  order  of  the  9th  of  November,  and 
notwithstanding  the  Plaintiff's  submission  to  the  demurrer,  and 
notwithstanding  the  expiration  of  the  time  for  amendment  allowed 
by  the  order  of  the  9th  of  November.  Vice-Chancellor  Bacon  held 
that  the  application,  not  being  made  till  the  24th  of  November, 
after  the  time  for  amending  limited  by  the  previous  order  had 
expired,  was  too  late,  and  refused  it  with  costs. 
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L.  JJ.  Mr.  Eddie,  Q.C.,  and  Mr.  Terrell,  for  the  Appellant : — 

J^  We  served  an  order  to  amend  within  the  time  limited  by  Cons. 

Vebmon  Ord.  XIV.  r.  14,  so  the  bill  is  not  gone.  We,  however,  failed  to  amend 
Vernon,     in  time ;  but  the  only  effect  of  that  is  defined  by  Cons.  Ord,  ix.  r.  24, 

""^  and  the  bill  still  is  not  gone.  Nicholson  v.  PeUe  (1)  is  in  our 
favour. 

[The  Lord  Justice  James: — That  case  was  not  under  the 
present  Orders.] 

Cons.  Ord.  xxxvii.  r.  17,  preserves  the  power  of  the  Court  as 
to  time.  Notwithstanding  Cons.  Ord.  xxxvil.  r.  18,  the  time  may 
be  enlarged  after  its  expiration:  Southampton,  dtc.j  Steamboat 
Company  v.  Rawlins  (2). 

Mr.  Kay,  Q.C.,  and  5lr.  Speed,  contra,  were  not  called  upon. 

Sir  W.  M.  James,  LJ5, : — 

I  do  not  say  that  the  Court  might  not  have  authority  to  grant 
such  an  application  as  the  present  if  sufficient  ground  were  laid 
for  it  The  loss  of  a  few  days  is  sometimes  of  vital  importance, 
and  if  the  refusal  of  leave  to  amend  would  seriously  alter  the 
position  of  the  parties,  it  would  be  our  duty  carefully  to  consider 
whether  the  Court  has  not  power  to  do  what  is  asked.  The  present, 
however,  is  not  a  case  where  the  Court  would  be  disposed  to  go 
beyond  the  words  of  the  orders.  If  the  suit  cannot  proceed  on  the 
present  bill  without  an  amendment,  the  Plaintiff  has  only  to  file  a 
fresh  bill ;  and  he  sustains  little  more  damage  than  the  expense  of 
setting  up  afresh  the  type  of  a  bill  of  no  great  length.  Under 
Cons.  Ord.  xxxvii.  r.  18,  it  is  clear  that,  as  a  general  rule,  an  exten* 
sion  of  time  must  be  applied  for  before  the  expiration  of  the 
original  time,  and  this  is  not  a  case  for  departing  from  the  general 
rule. 

Sir  G.  Mellish,  L.J. : — 
I  am  of  the  same  opinion. 

Solicitors :  Mr.  C,  P.  Pritchard ;  Messrs.  Tocher  dt  Lale. 
(1)  2  Beav.  497.  (2)  13  W.  R.  612. 


VOL.  VI.]  CHANCEBY  APPEALS.  835 


i  HIS  was  an  appeal  motion  by  Eliza  Melbourne  the  widow  and  a 
separate  creditor  of  the  bankrupt,  from  an  order  of  Mr.  Eegistrar 
Spring  Rice,  who,  sitting  for  the  Chief  Judge,  had  refused  a  motion 
made  on  her  behalf  that  a  meeting  of  separate  creditors  might  be 
held,  and  that  such  separate  creditors  might  be  at  liberty  to 
appoint  one  or  more  inspector  or  inspectors  of  the  separate  estate 
of  the  bankrupt,  for  the  purpose  of  protecting  the  interests  of  his 
separate  creditors. 

George  Melboum  had  carried  on  business  at  Baiavia  and  in 
England,  in  partnership  with  Lichtenburgh  and  Tolson^  both  of  whom 
were  out  of  the  jurisdiction,  and  Methourn  was  adjudicated  bank- 
rupt alone.  The  5th  of  May,  1869,  was  the  day  appointed  for  the 
choice  of  assignees,  and  on  that  day  four  creditors  of  the  firm 
proved  debts  amounting  in  the  whole  to  more  than  £89,000.  The 
debts  of  the  separate  creditors,  as  entered  in  the  bankrupt's 
accounts,  amounted  to  £1622,  and  little  more  than  half  that 
amount  was  proved.  The  joint  creditors,  therefore,  had  the  entire 
control  over  the  choice  of  assignees,  and  appointed  a  creditor  for 
£8000,  and  a  nominee  of  a  creditor  for  £80,000. 

At  this  meeting,  Mrs.  Melbourn  tendered  a  proof  against  the 
separate  estate  for  £6250  under  an  ante-nuptial  contract.    This 


JEx  parte  MELBOUmH.    In  r^  MELBOURN.  L.JJ. 

1871 
Bankruptcy — Joint  and  teparate  Creditors — Conflict  of  Interests—Appointment  ^^.^^ 

of  Inspectors,  July  27. 

One  member  of  a  firm  was  adjudicated  bankrupt  under  the  Act  of  1861, 
tbe  others  being  out  of  the  juriadiction,  and  there  waa  no  joint  adjudication. 
The  joint  creditors  proved  debts  to  many  times  the  amount  of  the  separate 
debts,  and  appointed  as  assignees  one  joint  creditor  and  the  nominee  of 
another.  Separate  estate  was  got  in  to  an  amount  sufficient  for  payment  of  a 
large  dividend  on  the  separate  debts ;  but  no  joint  estate  had  been  got  in. 
A  separate  creditor,  with  the  assent  of  nearly  all  the  other  separate  creditors, 
applied  for  an  order  that  a  meeting  of  separate  creditors  might  be  held  for 
appointing  an  inspector  to  protect  their  interests : — 

Edd,  that  the  Acts  of  1849  and  1861  had  not  taken  away  the  power  of 
appointing  such  an  inspector,  and  that  the  separate  creditors  ought  to  be  at 
liberty  to  appoint  one ;  but  that  he  must  not  take  any  steps  without  the 
sanction  of  the  Hegistrar. 
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L.  Jj.      proof  was  rejected  by  the  Eegistrar ;  but  on  the  11th  of  November, 

1871        1870,  the  decision  was  reversed  by  the  Lords  Justices  (1),  and  the 

Kx  parts     pfoof  admitted  at  its  full  amount.    The  bankrupt's  separate  estate 

Melbodbh.   consisted  of  bis  household  furniture,  which  he  valued  at  £4400,  and 

Melboubv.   bis  interest  in  the  partnership,  which  he  considered  to  be  of  no 

value.    The  furniture  was  disposed  of,  and  realised  £3850;  no 

joint  estate  had  been  got  in. 

In  March,  1871,  Mrs.  Melbaurn  made  the  above-mentioned 
application,  supported  by  an  aiSdavit,  that  the  separate  estate 
being  insufficient  to  pay  the  separate  creditors,  the  assignees  and 
other  joint  creditors  had  no  pecuniary  interest  in  it ;  that  their 
interests  were  antagonistic  to  those  of  the  separate  creditors ;  and 
that  the  assignees  had  made  large  payments  out  of  the  separate 
estate  to  the  accountant  of  the  bankrupt  in  respect  of  accounts 
connected  with  the  firm,  which  could  be  of  no  possible  advantage 
to  the  separate  creditors.  The  deponent  further  stated  that  she 
had  been  informed  by  the  bankrupt,  and  by  the  solicitors  of  the 
assignees,  and  believed  that  there  were  some  joint  assets  which  they 
expected  shortly  to  realise ;  and  it  was  shewn  that  nearly  all  the 
separate  creditors  were  in  favour  of  this  application. 

Mr.  Winslow,  and  Mr.  Reed,  for  the  Appellant : — 

This  case  is  one  where  the  separate  creditors  need  protection, 
and  the  Court  can  grant  it  in  this  way  :  Ux  parte  Miles  (2) ;  Ex 
parte  Batson  (3) ;  Ex  parts  Dawson  (4) ;  Ex  parte  Wilson  (5). 
There  is  no  reason  for  sayiug  that  this  power  has  been  taken 
away  by  the  recent  legislation :  Bolsons  Bankruptcy  (6) ;  in  fact, 
it  is  more  necessary  under  the  present  statute  than  before. 

Mr.  De  Gex,  Q.C.,  and  Mr.  Bagley,  for  the  assignees  : — 

The  cases  referred  to  belong  to  a  bygone  state  of  the  law,  when 
separate  creditors  could  not  vote  under  a  joint  commission,  and  so 
had  no  voice  in  the  appointment 

[The  LoBD  Justice  James  : — ^This  appears  to  be  the  case  of  a 
separate  adjudication,  under  which  the  separate  creditors  had  in 
reality  no  voice,] 

(1)  Law  Rep.  6  Ch.  64.  (4)  3  D.  &  Ch.  12. 

(2)  2  Rose,  68.  (5)  1  M.  D.  &  D.  310. 
(3;  1  Gl.  &  J.  269.  (6)  Page  517. 
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To  pay  the  costs  in  question  oat  of  the  estate  was  right,  for  no  L.  JJ. 

joint  estate  has  been  realised,  nor  does  it  appear  that  any  will ;  1871 

and  in  that  case  the  joint  and  separate  debts  will  be  payable  |7ar>  Ex  parte 

jkissu.    The  cases  cited  were  before  the  Act  of  1849,  which  con-  Mklboibx. 

stituted  an  entirely  new  tribunal,  and  if  the  power  of  appointing  Mblboubv. 
inspectors  had  been  intended  to  be  preserved  it  would  have  been 
mentioned. 

[The  LoBD  Justice  Mellish: — Sect  12  seems  to  give  the 
Court  all  the  old  powers  of  the  Court  of  Beview.] 

There  is  no  instance  of  the  exercise  of  any  such  jurisdiction 
under  the  existing  law. 

Mr.  Window,  in  reply. 

Sir  W.  M.  James,  L.  J. : — 

I  think  it  cannot  justly  be  said  that  the  jurisdiction  of  the  Court 
is  gone  which  was  exercised  in  the  cases  to  which  we  have  been 
referred,  where  there  was  a  conflict  of  interest  between  the 
majority,  whose  Totes  carried  the  appointment  of  assignees,  and 
the  minority,  whose  Totes  went  for  nothing.  That  jurisdiction 
should,  I  agree,  only  be  exercised  under  special  circumstances; 
but  such  circumstances  exist  here.  The  joint  creditors  have  no 
concern  in  the  question  whether  the  separate  estate  is  economi- 
cally administered  or  wasted,  and  the  separate  creditors  are  almost 
unanimous  in  the  desire  that  some  one  should  be  appointed  to 
represent  them  at  the  expense  of  the  separate  estate.  I  think, 
therefore,  that  they  ought  to  be  allowed  to  appoint  an  inspector, 
but  he  must  not  be  allowed  a  roving  right  to  ravel  into  everything 
from  the  beginning.  A  meeting  may  be  held  for  the  appointment 
of  an  inspector,  who  will  be  at  liberty  to  take  such  steps  as  may 
be  necessary  with  the  sanction  of  the  Registrar. 

Sir  G.  Mellish,  L.  J. : — 
I  am  of  the  same  opinion. 

Solicitors  :  Messrs.  Sole,  Turner,  &  Turner ;  Messrs.  Thomas  & 
EoUams. 
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BankrupUi^ — Proof — Cr^iior  Mding  Seearity — Sermriiy,  vrJeOitr  9m 


Jidf  27.  Bankrupts  Property. 

B,  k  Co.  ootMigned  g^^ods  to  H,  for  Mie,  drew  \Al\s  on  bim  which  they 
indofwd  to  B,f  to  whom  they  handed  the  bills  of  Udioz  as  a  aeenritT,  and 
wrote  to  //.  asking  him  to  aoeept  the  bills  as  against  the  goods.  If,  gare  an 
aoceptanoe :  **  Accepted,  payable  at  the  /.  Bank  era  the  deliTeiy  up  of  tbe 
bills  of  ladinz."  At  the  time  when  the  bilU  became  payaUe  the  aflGuis  of 
JI»  were  in  coarse  of  liqnidatioo  by  arraogement : — 

Ildd,  that  the  oonditional  acceptance  made  the  aecority  of  B,  Tirtually  a 
Mcnrity  on  property  of  JTl,  and  that  B,  coald  not  prore  against  the  estate 
of  //•  withoat  deducting  the  Taioe  of  the  secarity. 

X  HIS  was  an  appeal  hj  the  trnstee  ooder  a  resolntion  for  liqui- 
dation by  airangementy  from  an  order  of  Mr.  Bepstrar  Spring  Bice, 
refasing  to  expnnge  a  proof  bjr  tlie  Chartered  Mercantile  Bank  for 
£3070,  the  fall  anioant  of  certain  bills  of  exchange. 

The  debtor  Howe^  a  general  merchant  and  commission  agent  in 
London,  had  made  a  few  shipments  to  Bagavocloo  &  Co.  at  Madras^ 
that  they  might  sell  and  account  to  him  for  the  proceeds,  but  had 
no  other  dealings  with  them  until  the  2nd  of  April,  1870,  when  he 
received  a  letter  from  them  stating  that  they  had  consigned  to  him  * 
certain  skins  and  indigo  for  sale,  and  had  deposited  the  bills  of 
lading  with  the  Chartered  Mercantile  Bank  at  Madras  to  secure  a 
loan  on  the  consignment,  and  had  also  given  them  bills  drawn  on 
HotvCf  and  they  requested  Howe  to  accept  the  bills  as  against  the 
goods,  and  sell  them  and  account  to  Bagavocloo  &  Co.  for  the 
proceeds. 

The  bills  mentioned  in  this  letter,  amounting  to  £2220,  were 
presented  by  the  bank  for  acceptance  on  the  same  2nd  of  April,  and 
were  accepted  by  Bowe  in  the  following  form : — "  Accepted,  payable 
at  the  Imperial  Bank,  Limited,  on  the  delivery  up  of  the  bills  of 
lading  and  policy  of  insurance  of  certain  skins,"  &c.  They  were 
payable  on  the  5th  of  October. 

There  was  another  bill  for  £850  drawn  by  another  firm  on  Howe, 
the  circumstances  as  to  which  were  precisely  similar. 

Before  the  bills  became  payable,  Howe,  on  the  8th  of  September, 
1870,  filed  a  Petition  for  liquidation  by  arrangement.     The  bank, 
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on  the  30th  of  September,  at  a  meeting  of  creditors,  tendered  a       L.  JJ. 
proof  for  £3c)70,  the  amonnt  of  the  bills,  and  on  the  14th  of  Octo-        ]87i 
ber,  1870,  Mr.  Begistiar  Brougham  decided  tbat  it  was  to  be     Exparu 
admitted  at  its  fnll  amount.    After  this,  Mr.  Brett  was  appointed       B»»rT. 
trustee,  and  applied  to  Mr,  Registrar  Spring  Bice  to  expunge  the      Uowi. 
proof  as  having  been  improperly  a'lmitted.    The  Eegisjtrar,  sitting 
for  the  Chief  Judge,  on  the  11th  of  March,  1871,  refused  the  appli- 
cation, on  the  ground  that  the  security  which  the  bank  had  was  not  * 
on  the  property  of  Hovoe^  but  on  that  of  a  third  party,  and  that  they 
were  therefore  entitled  to  prove  without  deducting  it. 

Mr.  Be  Gex,  Q.C.,  and  Mr.  Beed,  for  the  Appellant : — 

Howe  accepted  the  bills  payable  on  the  delivery  of  the  shipping 
documents.  The  trustee,  therefore,  says  to  the  claimant,  ''  Prove, 
but  hand  over  the  document;p."  They  reply,  **  We  will  hand  them 
over  if  you  pay  us  in  full.**  The  trustee  says,  *'  I  cannot,"  upon 
which  they  say,  **  Then  we  will  keep  the  shipping  documents,  and 
yet  prove  in  full,"  thus  endeavouring  to  stand  in  the  same  footing 
as  if  Howe  had  given  an  unconditional  acceptance.  This  is  a  security 
which  must  be  deducted :  Smith  v.  Abbott  (1) ;  Bowe  v.  Young  (2) ; 
Ex  parte  Tarney  (3).  The  case  is  very  similar  to  Smith  v.  Yertue  (4). 
Suppose  the  estate  paid  208.  in  the  pound,  the  bank  are  trustees  of 
the  goods  for  the  bankrupt's  estate.  That  shews  that  the  security  is 
really  on  the  bankrupt's  own  property.  The  other  side  rely  on 
In  re  Fraser,  Trenholm,  (t  Co.  (5) ;  but  in  that  case  there  was  an 
unconditional  acceptance,  and  the  goods  did  not  belong  to  the 
acceptor,  but  to  a  firm  of  which  he  was  a  member.  Ex  parte 
Waring  (6)  applies  in  the  Appellant  s  favour. 

Mr.  Cotton,  Q.C.,  and  Mr.  Bagley,  in  support  of  the  order: — 

Bule  272  of  the  Bankruptcy  Bules,  1870,  shews  what  is  to 
be  done  by  a  secured  creditor,  and  sect.  16,  sub-sect.  5,  of  the 
Bankruptcy  Act,  1869,  defines  what  he  is.  The  Begistrar  has 
decided  that  we  are  not  secured  creditors.  It  is  settled  that  there 
is  no  obligation  to  allow  for  a  security  which  is  not  on  property 
solely  belonging  to  the  bankrupt*    Here  the  bankrupt  swears  that 

(1)  Stra.  1152.  (4)  9  C.  B.  (N.S.)  214. 

(2)  2  Brod.  &  B.  165.  (5)  Law  Rep.  4  Ch.  49. 

(3)  3  M.  D.  &  D.  576.  (6;  19  Ves.  345. 
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L.  a.       be  had  no  interest  in  the  goods.    How,  then,  are  ihej  made  oat 
io7i        to  be  his  ?    Because  if  be  paid  he  woold  bare  a  lien  on  tbem,  and 
Bxparu     00  bas  everj  surety  on  a  aecnritjr  giren  by  the  principal  debtor ; 
"—^      bat  it  has  never  bet;n  suggested  before  that  this  makes  the  pro- 
Haws,      pertjr  the  property  of  the  surety  for  the  purpose  of  this  rule,  or 
""^        that  this  right  of  a  surety  makes  him  a  secured  creditor.    Ex  parte 
Waring  (1)  has  no  application  where  the  goods  are  in  the  posses- 
sion of  the  acceptor  of  the  bills. 

Sib  W.  M.  James,  LJ.  : — 

I  am  of  opinion  that  in  this  case  the  decision  of  the  Begistrar 
cannot  be  sustained.    The  question  is,  whether,  in  substance,  apart 
from  technicality,  the  creditors  held  a  security  upon  property  of 
the  bankrupt  at  the  time  when  they  made  their  proof.    I  am  of 
opinion,  upon  the  contract  contained  in  this  conditional  acceptance, 
that  as  between  the  Chartered  MereaniUe  Bank,  Limited,  and  the 
bankrupt,  these  goods  were  the  property  of  the  bankrupt  just  as  if 
it  had  been  a  contract  for  sale.    The  bankrupt,  in  effect,  says  by  it, 
**  I  will  accept  upon  your  giving  me  the  goods."    The  goods  or 
the  documents  were  to  be  tendered  to  the  bankrupt  before  he 
became  liable  at  all  under  the  bills  of  exchange.    Then  the  tender 
is  made,  or  that  which  is  an  equivalent  is  alleged  to  have  been 
made ;  that  is  to  say,  the  bank  say,  **  We  have  got  these  goods,  and 
we  tender  them  to  you  on  your  paying  the  bills  of  exchange." 
That  amounts,  as  it  seems  to  me,  to  an  acknowledgment  that 
these  goods  were,  upon  payment,  the  goods  of  the  bankrupt,  and 
not  the  goods  of  anybody  else— goods  which,  on  the  payment  of 
the  debt,  would  immediately  be  vested  for  all  purposes  in  the 
debtor.     That,  to  my  mind,  shews  that  they  were  property  of  the 
debtor  on  which  the  creditors  had  a  security ;  and  that  being  so, 
the  case  seems  to  come  clearly  within  the  rule  in  bankruptcy  that 
a  creditor  must  deduct  the  value  of  his  security  and  only  prove 
for  the  difference.    Nor  do  I  think  there  is  any  injustice  done  by 
applying  that  rule  in  this  case. 

Sib  G.  Melush,  L  J. : — 

There  is  no  doubt  that  the  creditors  in  this  case  had  security  on 
these   bills  of  lading  and  policies  of  insurance,  and  the  only 

(1)  19  Vts.  346. 
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question  is,  whether  they  are  to  be  considered  as  a  secarity  on       L.  J  J. 
prdperty  of  the  bankrupt  within  the  rule.    The  drawers  of  the        1871 
bills  were,  no  doubt,  the  original  owners  of  the  goods,  and  they     ^x  paHs 
made  a  consignment  of  them  to  Hotve  for  the  purpose  of  getting      ^»«tt. 
them  sold  in  this  country,  and  drew  bills  on  him.    Now  it  is  quite      Hows, 
dear  that  Hoive,  as  between  himself  and  the  drawers  of  the  bills, 
was  under  no  obligation  to  accept  the  bills ;  and,  according  to  the 
ordinary  course  of  mercantile  business,  he  would  refuse  to  make 
himself  liable  to  accept  them  unless  he  got  the  security  of  the 
goods,  and  his  accepting  in  this  special  form  was  simply  a  mode  of 
giving  himself  a  security  on  the  goods  without  depriving  the 
Chartered  Mercantile  Bank  of  their  security  in  case  the  accept- 
ances were  not  paid.    If  the  bills  of  lading  had  been  transferred 
to  Souse  at  the  time  when  he  accepted  the  bills,  no  doubt  the 
goods  would  have  become  part  of  his  estate,  though  of  course 
he  could  only  hold  them  as  security  for  the  liability  he  incurred 
on  behalf  of  the  drawers,  and  if  he  then  pledged  his  interest  in 
them  to  the  holders  as  security  for  the  bills,  this  would  be  treated 
as  a  security  on  his  own  property ;  instead  of  that  he  makes  a 
bargain  that  the  bills  of  lading  shall  be  handed  over  to  him  at  or 
before  the  time  when  he  pays  the  bills.    It  appears  to  me  that 
this  practically  comes  to  the  same  thing,  and  makes  the  security  of 
the  bank  a  security  on  property  of  his.    The  case  appears  to  me 
clearly  distinguishable  from  the  case  of  a  surety,  because  a  surety 
is  not  entitled  to  the  securities  which  the  principal  creditor  may 
hold  until  he  pays  the  debt :  he  has  no  bargain  that  the  securities 
shall  be  given  up  to  him,  and  it  is  merely  after  he  has  paid  in  full 
that  the  rule  of  equity  comes  in  and  says  that  he  is  entitled  to  the 
securities ;  but  until  payment,  the  securities  are  in  no  sense  securities 
on  property  of  his.     Here,  it  appears  to  me  that  Howe^  before  he 
accepted  the  bills,  made  a  bargain  which  practically  made  the 
security  of  the  bank  a  security  on  property  of  his.     The  proof, 
therefore,  must  be  only  for  the  amount  of  the  bills,  less  the  value 
of  the  goods. 

Solicitors :  Mr.  Joseph  LangUm  ;  Messrs.  Clarice,  Son,  &  Raxdins. 
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t.  JJ.  Ex  parte  RUMBOLL. 

J^  In  re  TAYLOR  &  RUMBOLL. 

Jhhi  27  28. 

.*  Bankrvptcy-^uriadictian-^CompMUicn  Deed — Banhruptcy  Ad,  1861,  ».  136 — 

Bankruptcy  Act^  1869,  «.  IZ—Injunction. 

The  Court  of  Bankrnptcj  bas  jarisdiction,  under  the  Bankruptcy  Aet^ 
1869, 8.  72,  to  decide  all  questions  necessary  to  make  a  complete  distribution 
under  a  deed  of  composition  registered  under  the  Bankruptcy  Act,  1861,  even 
though  the  deed  contains  no  assii^nment  by  the  debtor  of  his  estate. 

Two  partners,  ^.and  ^.,  dissolved  partnership  on  the  terms  that  A.  should 
make  over  all  his  interest  in  the  partnership  property  to  B,,  and  should  be 
indemnified  by  him  against  all  the  debts.  One  of  the  partnership  debts  ivas 
due  to  a  banking  company,  who  held,  as  security,  property  of  the  partnership, 
and  also  separate  property  of  A,  A.  agreed  to  make  over  all  his  interest  in 
the  securities  in  the  hands  of  the  bank  to  B,,  to  enable  him  to  pay  the  debts 
of  the  partnership.  B.  afterwards  executed  a  deed  of  composition  witb  bia 
creditors,  whicb  was  registered  under  the  Bankruptcy  Act,  1861,  by  wbtch 
it  was  agreed  that  the  creditors  holding  securities  should  only  be  entitled  to 
a  composition  on  the  balance  due  to  them,  after  giving  credit  for  the  value  of 
their  securities. 

A,  filed  a  bill  against  the  bank  and  B,,  praying  relief  against  the  bank  for 
neglect  in  realising  their  securities,  and  praying  for  a  declaration  that  if  the 
bank  resorted  to  his  separate  property — which,  he  stated,  was  not  intended 
to  be  made  over  to  B. — he  was  entitled  to  have  the  loss  sustained  by  him 
made  good  out  of  the  fund  raised  under  the  deed  of  composition. 

Two  of  the  creditors,  parties  to  the  deed,  applied  to  the  Court  of  Bank- 
ruptcy for  an  order  declaring  the  rights  of  all  parties  in  the  securities,  and  to 
restrain  A,  from  taking  any  proceedings  in  law  or  equity  with  respect  to 
them : — 

Held  (affirming  the  decision  of  the  Chief  Judge),  that  the  Court  had 
jurisdiction  to  decide  all  questions  relating  to  the  securities  and  the  debt  due 
to  the  bank ;  but  the  Court  refused  to  stay  the  suit  in  Chancery,  as  it  prayed 
relief  against  the  bank  and  B,,  which  could  not  be  obtained  under  the  deed, 
and  varied  the  Chief  Judge's  order  to  that  extent 

XHIS  was  an  appeal  from  a  decision  of  the  Chief  Judge  in 
Bankruptcy. 

On  the  25th  of  January,  1868,  W.  W.  Tayhr  and  jff.  BumboH, 
who  had  carried  on  business  together  in  partnership  as  stuff  mer- 
chants, executed  a  deed  of  dissolution  of  partnership,  by  which 
BumboU  assigned  all  his  interest  in  the  capital  and  stock-in-trade 
to  Taylor;   and  for  better  and  more  effectually  enabling  him 
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to  get  in  the  effects^  debts,  and  premises,  appointed  him  his 
attorney ;  and  Taylor  covenanted  to  pay  and  satisfy  all  debts  and 
claims  dne  from,  or  to  be  made  on,  the  partnership,  and  to  keep 
BiurnhcU  indemnified  against  the  same,  and  against  all  expenses 
ivhich  he  might  incnr  by  reason  of  any  proceeding  arising  out  of 
the  partnership. 

One  of  the  partnership  debts  was  a  sum  of  £3132  125.  8d. 
owing  to  lAoycCs  Banking  Company^  for  which  they  held  as 
security  certain  property  of  RumhoWs,  namely,  the  title  deeds  of 
some  freehold  houses,  some  wine  warrants,  and  two  policies  of 
assurance  for  sums  amounting  together  to  £2499.  They  had  also 
a  lien  on  twenty  £10  shares  in  the  bank  in  the  names  of  Taylor 
db  RumboUf  and  on  sixty-five  £10  shares  standing  in  the  name  of 
Bumhdl  alone. 

In  order  to  enable  Taylor  to  pay  off  the  debt  due  to  the  banking 
company,  BumhoU  agreed  to  make  over  these  securities  to  him. 
This  agreement  was  contained  in  a  letter  from  BumboU  to  Taylor, 
dated  the  same  day  as  the  deed  of  dissolution,  which  was  as 
follows : — 

**  Notwithstanding  anything  in  the  d^ed  of  arrangement  entered 
into  between  us  this  day,  I  hereby  undertake,  on  your  paying,  or 
in  any  way  satisfying,  a  debt  due  from  our  late  firm  to  lAoycCs 
Banking  Company,  to  execute  any  eonveyanee  or  assignment,  but 
at  your  expense,  for  vesting  in  you  the  securities  held  by  the  said 
banking  company  in  respect  of  the  debt  due  to  them ;  or  in  case 
the  said  banking  company  realise  the  same  securities,  and  leavo 
any  surplus  resulting  from  such  securities  after  satisfying  their 
debt,  I  hereby  undertake  to  relinquish  all  claim  to  the  same  in 
your  favour,  and  I  do  this  as  part  of  the  arrangement  entered 
into  between  us." 

BumboU  alleged  that  the  sixty-five  shares  standing  in  his  own 
name  were  not  intended  to  be  comprised  in  the  property  so  made 
over  to  Taylor,  but  the  weight  of  evidence  was  in  favour  of  their 
being  included  in  it. 

Taylor  was  unable  to  carry  out  this  arrangement,  and  on  the 

7th  of  February,  1868,  executed  a  deed  of  composition  with  his 

creditors,  whereby  he  agreed  to  pay  a  composition  of  88.  in  the 
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pound  in  manner  therein  mentioned,  which  payment  was  guaran- 
teed hj  several  of  the  creditors,  and  amongst  others  by  Messrs. 
B.  Wood  and  8,  8.  Wood.  The  deed  contained  a  proviso,  that  if 
any  creditor  had  a  security  enforceable  against  Taylor  ot  Rumhott, 
such  creditor,  unless  he  consented  to  abandon  his  security,  should 
be  entitled  to  receive  the  composition  upon  so  much  only  of  his 
secured  debt  as  should  remain  after  realisation  of  his  security,  or 
giving  credit  for  the  value  thereof. 

This  deed  was  executed  by  Taylor  in  the  name  of  RuniboH,  under 
the  power  of  attorney  contained  in  the  deed  of  dissolution,  but  the 
yalidity  of  the  execution  was  disputed  by  BumbolL 

By  sale  of  the  houses  and  wine  warrants  the  banking  company 
reduced  the  debt  due  to  them  to  £1918  98.  8^.  The  shares  were 
valued  at  £1051  178.  6(2.,  and  a  sum  of  £1253  la.  4c{.,  being  the 
amount  of  a  composition  of  88.  in  the  pound  upon  the  bank  debt, 
had  been  reserved  by  the  trustees  to  await  the  decision  of  the 
Court  as  to  the  right  of  Taylor  or  his  sureties. 

The  policies  of  assurance  were  allowed  to  drop ;  and  in  July, 
1869,  BumhoU  filed  a  bill  in  Chancery  against  Taylor  and  the 
banking  company,  praying  that  the  banking  company  might  be 
charged  with  the  amount  which  they  might  have  received  if  they 
had  surrendered  the  policies,  and  not  allowed  them  to  drop ;  that 
the  sum  of  £1253  l8.  Ad.  might  be  applied  in  satisfying  the  amount 
due  to  the  company ;  or  that  if  the  company  resorted  for  payment 
to  the  sixty-five  shares  which  he  claimed  as  his,  then  that  the 
£1253  It.  4(2.  might  be  applied  in  making  good  to  him  the  loss 
sustained  thereby. 

On  the  20th  of  August  W.  W.  Taylor  died,  and  H.  Taylor,  his 
executor,  was  made  a  Defendant  to  the  suit. 

In  February,  1871,  Messrs.  R.  Wood  and  8.  8.  Wood,  the  two 
sureties,  applied  to  the  Court  of  Chancery  for  an  order  declaring 
that  the  banking  company  were,  at  the  date  of  the  registration  of 
the  deed,  creditors  of  Taylor  dt  Buniboll  for  £3132  128.  8d, ;  that, 
in  respect  of  the  said  debt,  they  were  equitable  mortgagees  of  the 
property  held  by  them  as  before  mentioned,  including  the  sixty- 
five  shares ;  that,  if  necessary,  an  account  might  be  taken  of  what 
was  still  due  to  the  banking  company;  that  the  shares  might  be 
sold  or  valued;   that  the  banking  company  might  be  declai-ed 
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entitled  to  a  dividend  of  8$.  in  the  pound  on  the  balance  due  to 
them  after  giving  credit  for  the  property  realised  by  them,  and  for 
the  value  of  the  shares ;  and  that  BumboU  might  be  restrained 
from  taking  or  prosecuting  any  prooeedings  at  law  or  in  equity  with 
respect  to  the  said  sixty-five  shares. 

The  Plaintiff  BumloU  took  a  preliminary  objection  to  the  appli- 
cation, on  the  ground  of  want  of  jurisdiction ;  but  the  Cbief  Judge 
held  that  he  had  jurisdiction  to  deal  with  the  whole  question,  and 
he  accordingly  stayed  all  proceedings  in  the  Chancery  suit,  and 
made  an  order,  on  the  points  raised  by  the  application,  substan- 
tially in  favour  of  the  applicants.  From  this  order  BumboU 
appealed. 

Mr.  LUile^  Q*C.,  Mr.  Window,  and  Mr.  Graham  HadingSy  for 
the  Appellant : — 

The  principal  question  is,  whether  the  Court  had  jurisdiction  to 
make  the  order.  We  contend  that  there  was  none,  either  under 
the  Bankruptcy  Ad,  1861  (24  &  25  Vict  c.  134),  or  the  Bank- 
ruptcy  Act,  1869  (32  &  33  Vict  c.  71).  With  respect  to  the  Act 
of  1861,  the  136th  section  gives  power  to  the  Court  to  decide  ques- 
tions between  parties  to  the  deed,  or  relating  to  the  estate  assigned 
by  the  deed.  But  BumbcU  was  not  a  party  to  the  deed  in  this  case, 
for  the  power  of  attorney  given  by  him  to  Taylor  did  not  authorize 
the  execution  of  this  deed ;  nor  did  the  deed  contain  any  assign- 
ment of  the  property.  In  previous  cases  under  this  section  the 
application  has  been  made  by  the  creditors  or  the  trustees :  In  re 
Carter  (1).  With  respect  to  the  Act  of  1869,  the  72nd  section 
gives  very  wide  powers  to  the  Court  for  determining  questions  in 
bankruptcy,  but  that  has  never  been  held  to  apply  to  cases  of 
composition  deeds  (2). 

The  relief  prayed  by  the  bill  cannot  be  given  so  completely  by 


(1)  Law  Kep.  1  Ch.  170. 

(2)  The  material  clause  of  sect  72  is 
as  follows : — "  Subject  to  the  provisions 
of  this  Act,  every  Court  having  juris- 
diction in  bankruptcy  under  this  Act 
shall  have  full  power  to  decide  all 
questions  of  priorities,  and  all  other 
questions  whatsoever,  whether  of  law 


or  fact,  arising  in  any  case  of  bank- 
ruptcy coming  within  the  cognisance 
of  such  Court,  or  which  the  Court  may 
deem  it  expedient  or  necessary  to  de- 
cide, for  the  purpose  of  doing  complete 
justice,  or  making  a  complete  distribu- 
tion of  property,  in  any  such  case^"  d^c 
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the  Court  of  Bankruptcy  as  by  the  Court  of  Chancery,  and  some 
part  of  such  relief  is  quite  beyond  the  province  of  bankruptcy, 
particularly  the  claim  against  the  bank  for  neglect  in  not  keeping 
up  the  policies.  Therefore,  at  all  events,  the  Chief  Judge  was 
wrong  in  restraining  Bumbdl  from  proceeding  in  his  suit :  Moye  v. 
Sparrow  (1) ;  White  v.  Simmons  (2). 

Mr.  De  Gex,  Q.C.,  and  Mr.  Beed,  for  the  sureties: — 

By  the  136th  section  of  the  Bankruptcy  Act,  1861,  complete 
jurisdiction  is  given  to  the  Court  with  respect  to  all  questions 
arising  between  the  parties  to  and  interested  in  deeds  of  arrange- 
ment, whether  they  contain  an  assignment  of  the  debtor's  property 
or  not.  Bumboll  was  properly  made  a  party  to  the  deed  of  compo- 
sition by  virtue  of  the  power  of  attorney  which  he  gave  to  Taylor; 
at  all  events,  he  was  interested  under  it:  In  re  Mark's  Trad 
Deed  (3) ;  Ex  parte  England  (4).  But  there  is  no  necessity  to 
have  recourse  to  the  Act  of  1861,  for  the  72nd  section  of  the 
Act  of  1869  has  been  held  to  apply  to  cases  under  the  old 
Act :  Ex  parte  Anderson  (5).  It  is  true  that  was  a  case  of  bank- 
ruptcy, but  the  words  are  wide  enoug]^  to  include  all  cases  of 
composition  deeds  which  are  included  in  the  law  of  bankruptcy. 
The  other  parties  are  willing  to  submit  all  the  questions  arising 
in  the  suit  to  the  Court  of  Bankruptcy,  and  that  Court  has  full 
power  to  decide  them.  The  suit  in  Chancery  is  therefore  quite 
unnecessary. 

Mr.  Fry,  Q.C.,  and  Mr.  Finlay  Knight,  for  the  banking  company. 

Mr.  Window,  in  reply. 


Sir  W.  M.  James,  L  J. : — 

I  am  of  opinion  that,  in  substance,  the  order  of  the  Chief  Judge 
is  right.  After  some  hesitation  of  opinion  with  regard  to  the  juris- 
diction, I  think  that  the  jurisdiction  given  by  the  Act  of  1869  to 
the  Court,  which  is  now  made  a  complete  Court  of  law  and  equity. 


(1)  18  W.  R.  400 ;  22  L.  T.  (N.  &) 
157. 

(2)  Law  Rep.  6  Ch,  555. 


(3)  Law  Rep.  1  Ch.  429. 

(4)  Ibid.  12  Eq.  207. 

(5)  Ibid.  5  Ch.  473. 
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to  determine  all  questions  for  the  distribution  of  assets  in  bank- 
ruptcy,  does  extend  to  anything  that  might  be  fairly  called  a  case 
in  bankruptcy.  Looking  at  the  Acts  of  Parliament  relating  to  bank- 
ruptcy, I  am  of  opinion  that  I  should  be  going  too  far  if  I  were 
to  overrule  the  decision  of  the  Chief  Judge,  in  saying  that  a  com- 
position deed  is  a  case  in  bankruptcy  within  the  meaning  of  the 
clause.  All  conyenience  is  in  favour  of  this  interpretation,  and 
whatever  doubt  I  may  have  had  on  the  words  of  the  section  is  not 
sufficient  to  make  me  overrule  his  decision,  where  I  feel  that  his 
decision  will  be  far  more  convenient  to  the  administration  of  justice. 
I  am  therefore  of  opinion  that  the  Chief  Judge  was  right  in  holding 
that  he  had  jurisdiction  in  this  case,  as  he  would  have  in  any  ordi- 
nary case  in  bankruptcy.  If  this  had  been  an  ordinary  case  in  bank- 
ruptcy, I  am  of  opinion  that  it  would  have  been  his  duty  to  deal  with 
all  the  questions  that  would  have  arisen  with  respect  to  what  had  been 
done  under  the  composition  deed.  I  think,  therefore,  that  it  was  his 
duty  to  determine,  first  of  all,  the  application  about  the  £l  253  Is.  4d,, 
the  amount  of  the  composition  on  the  debt  due  to  UoySs  Banking 
Company,  which  was  placed  in  the  hands  of  two  trustees  for  a 
special  object,  to  await  the  realisation  of  their  securities.  It  appears 
to  me  that  there  has  been  really  no  question  about  that.  It  was 
money  belonging  to  that  estate,  which  nobody  outside  that  deed 
would  have  any  lien  in  respect  of.  It  was  money  not  paid  in  dis- 
charge of  the  covenants  of  Taylor,  or  in  any  way  on  behalf  of 
BumhoU.  It  was  money  placed  in  the  hands  of  trustees  to  abide 
the  ultimate  settlement  of  the  accounts  between  the  other  creditors 
and  Lloyd's  Banking  Company.  It  is  quite  right  to  say  that  that 
money  does  belong  to  the  estate,  subject  of  course  to  what  may  be 
due  to  Lloyd^s  Banking  Company  after  the  realisation  of  their 
security.  I  think  also  it  was  the  duty  of  the  Chief  Judge  to  deter- 
mine what  ought  to  have  been  done  with  respect  to  securities, 
whatever  question  there  may  be  as  between  BumhoU  and  Taylor,  in 
respect  to  Taylor's  covenant  to  indemnify  BumhoU  against  all 
claims  whatsoever  due  from  the  partnership,  involving  he  may  say 
an  obligation  to  his  {BumhoWs)  estate,  which  was  pledged  to  the 
bank.  Whatever  maybe  the  rights  as  between  JBt*mJoBand  Taylor, 
it  is  manifest  that  as  between  the  other  creditors  and  the  bank,  the 
bank  were  bound  to  realise  the  securities  which  were  vested  in  them^ 
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including  the  shares,  and  to  realise  those  securities  for  the  purpose  of 
ascertaining  for  how  much  they  would  be  ultimately  creditors  of  the 
estate.  Then,  it  appears  to  me  that  the  Chief  Judge  was  also  right 
in  directing  all  parties  to  concur  in  a  sale  of  those  shares,  and  the 
application  of  them  in  reduction  of  the  claim  due  to  LloyJCs  Bank- 
ing  Company,  so  that  they  might  stand  as  creditors,  and  prove  only 
in  respect  of  the  ultimate  balance. 

Those  are  all  the  questions  that  have  to  be  decided,  except  that  it 
is  stated  that  the  Chief  Judge  stopped  the  suit  of  J3um2^2Z  v.  Taylor.  I 
am  of  opinion  that  it  is  not  necessary  to  stay  that  suit,  and  in  my  view 
it  is  not  right  to  stay  it.  In  that  suit  Rumhdl  makes  specific  charges 
against  the  bank,  which  he  may  not  be  able  to  sustain,  of  neglect  in 
respect  of  some  securities,  which  have  nothing  at  all  to  do  with  the 
estate.  If  he  has  got  any  claim  with  respect  to  them  he  will  make 
that  out.  He  says, ''  I  have  also  a  claim  in  respect  of  Taylor's  estate, 
because  it  has  not  paid  what  it  ought  to  have  paid,  and  exonerated  my 
estate,  which  has  gone  to  pay  the  partnership  debt."  That  does  not 
arise  in  bankruptcy  at  all.  That  being  so,  it  appears  to  me,  what- 
ever chance  he  may  have  of  success  in  that  suit,  he  ought  to  be  allowed 
to  indulge  in  that  litigation.  I  think  the  order  ought  to  be  varied, 
so  as  not  to  restrain  him  from  proceeding  with  that  suit.  In  other 
respects  it  is  right. 

Sir  G.  Mellish,  L  J. : — 

I  am  of  the  same  opinion.  The  question  whether  the  Court 
had  jurisdiction  seems  to  depend  on  the  proper  construction  of 
the  72nd  section  of  the  Bankruptcy  Act,  1869.  If  it  had  turned 
on  the  Bankruptcy  Act,  1861,  RumboU  not  having,  as  I  think, 
been  sufficiently  proved  to  be  a  party  to  the  composition  deed, 
I  should  have  doubted  whether  there  was  any  jurisdiction  to 
make  an  order  as  against  him;  but  I  feel  no  doubt  there  is 
jurisdiction  to  make  an  order,  so  far  as  is  necessary,  for  the 
purpose  of  determining  the  questions  under  the  composition  deed 
under  the  72nd  section  of  the  Bankruptcy  Ad,  1869.  If  this  is 
a  case  of  bankruptcy,  it  has  been  held  in  Ex  parte  Anderson  (1), 
that  that  section  applies  to  past  bankruptcy.  And  inasmuch  as 
the  Act  of  1861  treated  deeds  of  arrangement  and  composition  as 

(1)  Law  Bep.  5  Cb.  473. 
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matters  in  bankruptcy,  we  are  not  stretching  the  language  of  the 
Act  too  far  if  we  hold,  which  is  certainly  the  most  convenient 
interpretation,  that  it  applies  to  past  deeds  of  composition.  That 
being  so,  the  question  really,  on  the  merits,  is,  whether  the  shares 
must  be  sold  or  valued,  and  Uoyd's  Banking  Company  ordered 
only  to  prove  for  the  balance*  It  appears  to  be  a  very  clear 
question,  because  by  the  plain  terms  of  the  composition  deed  all 
securities — all  the  securities  which  were  the  property  of  RumboU^ 
as  well  as  the  securities  which  were  the  property  of  Taylor — are 
to  be  realised,  and  every  creditor  is  only  to  prove  for  the  balance. 
Therefore  it  is  clear  that  LloycCs  Banking  Company  are  only 
entitled  to  prove  for  the  balance.  I  do  not  see  what  possible 
claim  Bumholl  can  have  to  the  rest  of  the  money,  which  has,  in 
fact)  been  deposited  in  the  hands  of  trustees,  waiting  till  that 
question  is  determined.  When  that  question  is  determined,  the 
balajQce  will  go  back  to  the  persons  entitled,  either  the  sureties  or 
Taylor,  Then  I  also  agree  that  the  suit  in  Chancery  ought  not 
to  be  stopped,  as  there  are  questions  raised  in  it  which  do  not 
relate  to  this  composition  deed  at  all.  Perhaps  the  claims  which 
BumboH  alleges  he  has  against  the  estate  of  Taylor  are  really 
claims  which  could  not  be  proved  under  the  composition  deed, 
being  claims  which  arose  subsequently  to  the  composition  deed. 
Therefore  I  agree  that  the  suit  ought  to  be  allowed  to  go  on  for 
the  purpose  of  determining  both  the  questions  between  BumboU 
and  Lloyd's  Banking  Company,  and  the  question  between  Bumloll 
and  Taylor. 

Solicitors  for  the  Appellant :  Messrs.  Harper,  Broad,  dt  Batieoeh 
Solicitors  for  the  Eespondents :  Mr.  H.  F.  Wood ;  Messrs.  Leman 
dt  Perkins ;  Messrs.  Sharp  dh  Ullithorne. 
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,.^v^         Conditicns  of  Sale — Vendor  and  Purckawer — Delusive  Condition — SaUhy  Court 

Jmly  30, 3L  <jf  In/anJti  Beveraionary  Fenoncd  Estate — Juriadictum. 

A  TeiremODary  legacy,  in  which  infants  were  interested,  was  sold  hj  an 
Older  of  the  Court  in  an  administration  soit. 

The  particnlan  of  sale  stated* that  infants  were  interested  in  the  property, 
and  there  was  a  s|«cial  condition  that  the  purchaser  should  make  no  ohjec- 
tion  on  the  ground  of  want  of  jurisdiction : — 

Bdd  (affirming  the  decision  of  Malins,  V.CX  that  the  condition  of  sale 
was  fair  and  reasonahle,  and  that  the  purchaser  was  bound  by  it. 

SembUf  that  the  Court  had  jurisdiction  to  make  the  order  for  sale,  and 
that  the  infants  and  all  other  parties  were  bound  by  it. 

1  HIS  was  an  appeal  from  an  order  of  Yice-Chancellor  Matins. 

Thomas  Hancock^  by  his  will,  dated  the  Ist  of  Angnst,  1857,  gave 
the  residue  of  his  real  and  personal  estate  to  trustees,  upon  trust 
with  all  conyenient  speed  to  sell  and  eonvert  into  money  all  such 
part  thereof  as  did  not  consist  of  money,  money  in  the  funds,  or 
GoYernment  securities,  and  upon  trust  to  stand  possessed  of  the 
moneys  arising  from  such  sale,  and  all  other  his  moneys,  stocks, 
funds  and  securities,  upon  trust,  after  payment  of  his  debts,  &c.,  to 
be  divided  beween  his  nephews  and  nieces  therein  named,  and  the 
issue  of  those  who  should  be  dead  at  the  time  of  liis  death,  as 
tenants  in  common. 

The  testator  made  a  codicil  to  his  will,  dated  the  8th  of  Decem- 
ber, 1863,  and  thereby  gave  a  sum  of  £3000  to  his  trustees  upon 
trust  to  invest  the  same,  and  to  pay  the  income  to  his  niece  Mary 
Arm  Hancock  for  life;  and  the  testator  declared  that  from  and 
after  her  decease  the  said  trust  fund  should  sink  into  and  form  part 
of  his  residuary  estate. 

The  testator  died  in  1865,  and  shortly  afterwards  a  suit  was 
instituted  to  administer  his  estate,  and  the  sum  of  £3233  3s.  Id. 
£3  per  Cent.  Annuities,  representing  the  legacy  given  to  Mary  Ann 
Hancock  for  life,  was  carried  to  the  separate  account  of ''  Mary  Ann 
Hancock  and  the  residuary  legatees." 

The  persons  entitled  to  the  legacy  after  the  death  of  Mary  Ann 
Hancock  were  twenty-one  in  number,  of  whom  several  were  infants. 
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By  an  order  made  in  the  cause  on  the  22nd  of  January,  1870,  it      L.  JJ. 
was  ordered  that  the  reversionary  interest  in  twenty  of  the  twenty-        1871 
one  shares  of  the  said  sum  of  £3233  38.  Id.  expectant  on  the  death       ^^^nm 
of  Mary  Ann  Hancock  should  be  sold,  and  the  money  paid  into     h^jj^^^h 

Court  to  the  credit  of  the  cause.   The  other  share  was  not  ordered       

to  be  sold,  in  consequence  of  the  objection  of  the  person  entitled 
thereto. 

In  the  particulars  of  sale  the  property  was  described  as  ^*  The 
absolute  reversion  to  £3079  38.  lid.  Bank  £3  per  Cent.  Annuities, 
being  twenty  of  twenty-one  equal  parts  of  £3233  38.  Id.  like 
annuities  standing  in  the  name  of  the  Accountant-General,  on  the 
credit  of  the  cause  Nunn  v.  Hancock, '  The  account  of  Mary  Ann 
Hancock  and  the  residuary  legatees,'  receivable  on  the  death  of  the 
said  Mary  Ann  Hancock,  who  is  now  in  the  forty-fourth  year  of 
her  age." 

The  7th  condition  of  sale  contained  the  following  stipulation : 
''The  Judge  having  seen  fit  to  order  a  sale  of  the  reversion 
expectant  on  the  life  interest  of  Mary  Awn  Hancock,  notwith- 
standing several  infants  were  and  are  still  interested  in  the 
reversion,  the  jurisdiction  of  the  Court  to  make  such  order  shall 
not  be  questioned,  nor  shall  any  objection  or  requisition  be  made 
on  account  of  such  order.'' 

The  reversion  was  bought  by  J.  L.  Hart,  who  afterwards  moved 
to  be  relieved  from  his  purchase,  on  the  ground  that  the  Court  had 
no  jurisdiction  to  order  the  sale.  The  Vice-Chancellor  refused  the 
motion,  and  the  purchaser  appealed  from  his  decision. 

Mr.  Fry,  Q.C.,  and  Mr.  Byrne,  for  the  Appellant : — 

The  Court  had  no  jurisdiction  to  make  the  order  for  sale,  so  far 
as  the  infants'  shares  were  concerned.  The  Court  sells  the  personal 
estate  of  an  infant^  because  by  so  doing  it  is  carrying  into  efiect 
the  intentions  of  the  testator  for  winding  up  the  estate ;  but  it 
has  no  jurisdiction  to  sell  either  the  real  estate  or  the  reversionary 
personal  estate  of  an  infant :  Calvert  v.  Qodfrey  (1) ;  SlacMow  v. 
Lam  (2)  ;  Waters  v.  Waters  (3) ;  Senneti  v.  Wheeler  (4) ;  Dart's 
Vendors  and  Purchasers  (5) ;  Warren  v.  Richardson  (6) ;  Johnstone 

(1)  6  Eeav.  97.  (4)  1  Ir.  Eq.  18. 

(2)  2  Hare,  40.  (5)  4th  Ed.  p.  1084. 

(3)  15  W.  U.  191.  (6)  You.  3. 
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L.  JJ.      T.  Bciber  (1).    Although  the  Court  may  sometimes  have  dealt  with 

1871        an  infant's  reversionary  property,  it  has  only  been  done  where  a 

NuMN       special  case  was  made,  nothing  of  which  kind  appears  here.    The 

Hancock.     ^^^^^  ^^  simply  made  by  consent  of  the  adult  parties,  the  counsel 

for  the  infants  not  opposing. 

If  the  Court  has  no  jurisdiction,  the  condition  of  sale  will 
not  bind  the  purchaser,  for  it  is  delusive  and  nugatory:  DarPz 
Vendors  and  Purchasers  (2) ;  DavidsorCs  Precedents  (3) ;  Beioley 
V.  Carter  (4) ;   Ward  v.  Trathm  (5). 

Mt.  Cotton^  Q.C.,  and  Mr.  Pecky  for  the  Plaintiffs ;  and 

Mr.  Alexander^  for  the  Defendants  beneficially  interested,  were 
not  called  on. 

Mr.  Locoek  Welb,  for  the  trustees. 

Sir  W.  M.  Jakes,  L.J, : — 

It  appears  to  me  that  the  purchaser  in  this  case  ought  not  to  be 
released  from  his  purchase.  The  conditions  of  sale  are  perfectly 
plain,  and  not  calculated  to  deceive  any  one.  The  purchaser  is  told 
that  the  property  is  a  reversion ;  he  is  told  that  it  is  sold  by  order 
of  the  Court  in  a  suit ;  and  he  is  told  that  some  of  the  parties 
interested  are  infants.  And  then  follows  this  condition: — [His 
Lordship  read  the  7th  condition  of  sale.]  It  was  thought  that 
probably  some  astute  conveyancer  would  find  some  objection  to  the 
jurisdiction  of  the  Court,  and  the  stipulation  is  therefore  inserted 
that  the  purchaser  is  not  to  raise  any  such  objection.  I  can  see 
nothing  unreasonable  in  such  a  condition. 

With  respect  to  the  objection  itself,  I  have  not  been  much 
impressed  with  it ;  for  there  is  a  great  difference  between  a  sale  of 
reversionary  personal  estate  and  a  sale  of  real  estate  belonging  to 
an  infant.  I  think  this  is  just  a  case  in  which  such  a  condition  of 
sale  may  be  fietirly  introduced.  The  purchaser  having  bought  with 
his  eyes  open,  and  not  having  discovered  any  facts  of  which  he  was 
not  informed  by  the  conditions  of  sale,  has  not,  I  thinks  now  any 

(1)  8  Bcav.  233.  (8)  Vol.  i.  p.  503. 

(2)  4th  Ed.  p.  1109.  (4)  Law  Bep.  4  Ch.  280. 

(6)  14  Sim.  82. 
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riglit  to  qaestion  the  jurisdictioiu  The  Conrt,  under  all  the  circam-  L.  J  J. 
Btances,  thought  it  better  to  sell  the  reversion,  and  all  parties  1871 
interest^  in  the  fond,  except  one,  concurred  in  that  opinion.    The       xunr 

appeal  will  be  dismissed  with  costs.  Havooce. 

Sib  G.  Mrllihh,  L  J^.  : — 
I  am  of  the  same  opinion. 

Mr.  Fry  asked  that,  for  the  secnrity  of  the  purchaser,  the 
order  might  be  prefaced  by  a  declaration  that  the  Court  was  of 
opinion  tliat  all  parties  to  the  suit,  and  all  parties  served  with 
notice  of  the  decree,  were  bound  by  the  order  for  sale. 

The  LoBB  Justice  James  said  that  there  wouhi  be  no  objection 
to  that  declaration. 

Solicitor  for  the  Purchaser :  Mr.  Byrne. 

Solicitor  for  the  Parties  to  the  Suit :  Messrs.  Hume  A  Bird  ; 
Mr.  /.  Jffl  Detforuhire ;  Mr.  W.  Eordey,  /im. 


ATTOBNEY-GEXEBAL  v.  CA8TLEF0RD  LOCAL  BOARD       l  jj. 

OF  HEALTH.  is7i 

Practice — C<mi,  Ord,  /x,  n,  14, 15,  IQ^AmendmerU  of  Informatum  and  BiU,         -4«17-  1- 

An  aflSdartt  in  fupport  of  a  epecial  application  for  leare  to  amend  an  infor- 
mation aud  bill,  the  amendmenta  of  which  bad  been  approved  by  the  Attorney - 
General,  was  made  by  the  aolicitor  alone,  the  Plain  tiff  not  joining : — 

//eW  (aflHrming  the  decision  of  Baeon^  V.C.)»  that  the  rule  that  the  Plain- 
tiff mutt  join  in  the  case  of  a  bill  does  not  apply  to  an  information  and  bill ; 
and  that  the  affidavit  »aa  aafficient. 

1  HIS  was  an  application  to  discharge  an  order  of  Vice-Chancellor 
Bacon  giriog  leave  to  amend. 

The  suit  was  commenced  by  information  and  bill,  the  Earl  of 
MeAorough  being  Relator  and  Plaintiff,  to  restrain  the  CasUeford 
Board  of  Health  from  allowing  sewage  to  pass  into  a  certain  stream, 
or  into  tiie  river  Aire,  so  as  to  pollute  the  stream  or  the  river  as 
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L.  JJ.  they  respectively  passed  through  or  along  the  land  of  the  Haintiff, 

1871  so  as  to  be  an  annoyance  to  or  injurions  to  the  health  of  the 

Attobnit-  public. 

a«KE8AL  rj^^Q  information  and  bill  was  filed  on  the  18th  of  June,  1870. 

Cabtlctord  The  Defendants,  the  board  of  health  and  their  clerk,  put  in  their 

Local  Boasd  ,  .  '^  . 

OF  Health,  joint  and  several  answer  on  the  17th  of  October,  1870,  and  it  was 
not  excepted  to.  On  the  2nd  of  March,  1871,  a  summons,  return- 
able on  the  7th,  was  taken  out  for  leave  to  amend  the  information 
and  bill,  not  requiring  any  further  answer.  This  was  supported  by 
an  affidavit  that  the  draft  of  the  proposed  amendments  had  been 
settled  and  signed  by  counsel,  and  approved  by  the  Attorney- 
General,  and  that  the  amendment  was  not  intended  for  the  purpose 
of  delay  or  vexation,  but  because  it  was  considered  material  for 
the  case  of  the  Belator  and  Plaintiff;  and  that,  for  the  reasons 
therein  stated,  the  matter  of  the  proposed  amendment  was  material, 
and  could  not,  with  reasonable  diligence,  have  been  sooner  intro- 
duced into  the  information  and  bill.  This  affidavit  was  made  by 
the  solicitor  of  the  Plaintiff  and  Belator,  the  Earl  himself  not  joining 
in  it,  and  no  reason  being  given  why  he  did  not.  Vice-Chancellor 
Bacon  held  that  an  affidavit  by  the  solicitor  alone  was  sufficient, 
and  gave  leave  to  amend. 

Mr.  Eddis,  Q.C.,  and  Mr.  F.  Wdh,  for  the  appeal  motion : — 

Under  Cons.  Ord.  DL,  rules  14, 15,  &  16,  the  Plaintiff  ought  to  join 
in  the  affidavit.  The  object  of  this  rule  is  shewn  in  Ghrisfs  Hospital 
V.  Chrainger  (1).  It  is  true  that  in  an  information  the  affidavit 
of  the  solicitor  is  sufficient :  Attomey-General  v.  Corporation 
of  London  (2) ;  Attomej/'-Oeneral  v.  Wakeman  (3) ;  but  when  an 
information  and  bill  are  joined,  that  is  no  reason  for  altering  the 
rule  as  to  the  Plaintiff,  for  the  information  might  succeed  though 
the  bill  might  not  be  sustainable :  Attorney-  General  y.  Ead  India 
Company  (4).  The  Plaintiff  could  be  cross-examined  on  such  an 
affidavit :  Catholic  PvUishinff  Company  v.  Whyman  (5). 

Mr.  Kay,  Q.C.,  and  Mr.  Vauffhan  Sawkins,  contra,  were  not 
called  upon. 

(1)  1  Pb.  634.  (3)  15  Sim.  358. 

(2)  13  Beav.  313.  (4)  11  Ibid.  380. 

(5)  11  W.  R.  399. 
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Sib  W.  M,  James,  L.J. : —  L.  jj. 

This  application  is  in  the  highest  degree  technical,  and  I  think       ^^^ 


it  ought  not  to  prevail.  The  Vice-Chancellor  was  of  opinion  that  Attobnby- 
the  rule  obliging  the  Plaintiff  himself  to  join  in  the  affidavit  on  a  «. 
special  application  for  leave  to  amend  does  not  apply  to  an  in-  ^^l^b^^rr 
formation,  nor  to  an  information  and  bill,  but  that  the  order  to  ^^  Health. 
amend  may  be  obtained  upon  an  affidavit  made  by  the  Attorney- 
General's  solicitor.  It  is  only  reasonable  to  suppose  that  the 
Attorney-General  will  not  lend  himself  to  anything  introduced  for 
the  purpose  of  delay,  or  anything  which  can  be  in  any  way  objec- 
tionable. Then,  if  the  Attorney-General  is  entitled  to  have  his 
information  amended  on  the  affidavit  of  his  solicitor,  this  right 
cannot  be  affected,  as  it  seems  to  me,  by  the  fact  that  he  has,  for 
the  convenience  of  the  parties,  chosen  to  join  as  Plaintiff  some- 
body who  suffers  a  private  wrong  connected  with  the  public  wrong 
of  which  the  information  complains.  The  Attorney-General  has  a 
right  to  have  the  information  put  in  the  proper  form,  and  I  do 
not  think  that  he  can  lose  that  right  because  the  Plaintiff  does  not 
choose  to  join  in  the  affidavit.  Moreover,  the  Plaintiff  joining  in 
it  is  the  merest  matter  of  form.  No  doubt  it  is  true  that,  as  has 
been  suggested,  he  might  be  cross-examined  upon  the  affidavit, 
but  at  this  period  of  the  cause  no  cross-examination  could  be  had 
for  any  effective  purpose ;  and  I  am  glad  that  the  Defendants  will 
not  have  the  opportunity  of  taking  such  a  purely  vexatious  step 
as  a  cross-examination  under  such  circumstances  would  be.  In 
my  opinion,  the  order  of  the  Vice-Chancellor  is  right 

Sib  G.  Hellish,  L.  J. : — 
I  am  of  the  same  opinion. 

Solicitors :  Messrs.  Swann  &  Co ;  Messrs.  Duncan  d  Murton. 
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L.  JJ.      In  re  PBOFESSIOXAL,  COMMEEICIAL,  AND  INDUSTRIAL 
itcn  BENTIFIT  BUILDING  SOCIETY. 

J^9  31 ;       Windmg-up  PetUumr-^Benrfit  Building  Soeiety^Loeua  ttandi  of  PtiUitmen^ 
_^  *  Advemcod  Memher* — Bdecue  cf  PetUitmeri  DM — Inmivtncff  of  Company, 

A  PetitioD  WW  praeated  bv foar nwmbav  ofs  pennanent  lienefit  baSding 
•oeietj,  formed  under  6  ft  7  Will.  4,  c.  32,  whose  shares  had  been  advaDoed 
on  mortgage,  for  winding  up  the  foeietj.  One  of  the  mlea  of  the  society  gare 
the  tmstees  powers  to  borrow  any  money  that  might  be  necessary  for  the 
purposes  of  the  society,  under  which  considerable  sunn  of  money  had  been 
borrowed  on  deposit,  and  some  of  the  depositors  pressed  for  their  money, 
which  the  society  were  unable  to  pay  without  calling  on  their  members.  The 
committee  of  the  society  had  accordingly  proposed  that  the  business  should 
be  transferred  to  another  company  and  the  society  wound  up,  to  which  the 
great  majority  of  the  shareholders  had  agreed.  After  the  Petition  was  pre- 
sented, the  crediton  of  the  society  ezecoted  a  release  to  the  Petitioners  from 
their  debts,  and  the  committee  offered  to  effect  a  transfer  of  their  mortgagee. 

HMf  on  appeal  (reversing  the  dedsion  of  Wickens,  V.C.),  that,  as  the 
release  of  the  Petitioners  operated  as  a  release  to  the  whole  society,  the  Peti- 
tioners were  under  no  direct  or  Indirect  liability  in  respect  of  the  existing 
debts ;  that  the  society  bdng  one  of  unlimited  liability,  and  the  rule  as  to 
borrowing  ultra  vires,  the  insolvency  was  not  proved  ;  and  that  the  interest 
which  the  Petitioners  had  in  the  profits,  as  advanced  members,  was  not 
sufficient  to  induce  the  Court  to  make  a  winding-up  order  contrary  to  the 
wishes  of  the  great  majority  of  the  other  members.  The  Petition  was  there- 
fore dismissed,  but  without  costs. 

Though  a  creditor  is  entitled  to  a  winding-up  order  against  an  insolvent 
company  ex  debito  justitim,  this  is  not  so  as  to  a  contributory. 

1  HIS  was  an  appeal  from  an  order  of  Vice-Chancellor  Wickens, 
directing  the  Professional^  Commercial,  and  Industrial  Benefit 
Building  Society  to  be  wound  up. 

The  society  was  established  in  Jane,  1855,  under  the  6  &  7  Will. 
4,  c.  32,  as  a  permanent  benefit  building  society,  and  its  rules  were 
duly  certified. 

The  object  of  the  society  was  stated  in  the  rules  to  be  as  follows : — 
^  To  enable  each  member  to  receive  out  of  the  funds  the  amount 
or  yalne  of  his  share  therein,  each  share  not  to  exceed  the  sum  of 
£120,  to  erect  or  purchase  one  or  more  dwelling-house  or  dwelling- 
houses,  or  other  real  or  leasehold  estate,  to  be  secured  by  way  of 
mortgage  to  the  society  until  the  amount  or  value  of  his  shares  shall 
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have  been  fully  repaid,  with  the  interest  thereon,  and  all  fines  or       L.  JJ. 

other  payments  incurred  in  respect  thereol"  1871 

The  following  were  the  principal  rules  referred  to  in  the  argu-       i^  ^ 
jnent  • Pbopbbsional, 

COMUEBCIAL, 

Kule  8.  "  Every  member  having  purchased,  or  having  had  assigned   and  Indis- 
by  ballot  his  share,  shall  pay,  as  redemption-money  and  interesti  3d.,     Buildikq 
or  such  other  sum  as  shall  be  agreed  upon  with  the  committee,  for         "^^* 
every  share  at  the  seventh  subscription  meeting  after  such  purchase 
or  allotment,  and  shall  continue  paying  the  same  at  every  succeed- 
ing periodical  subscription  meeting  during  his  continuance  in  this 
society." 

Rule  10.  "  Every  member,  before  receiving  any  sum  of  money  to 
which  he  may  be  entitled,  shall  mortgage  the  property  offered,  as 
security  to  the  trustees  for  the  time  being  of  this  society,  subject 
to  such  powers,  provisions,  declarations,  stipulations,  and  agree- 
ments as  the  solicitor  of  the  society  may  require;  and  in  such 
mortgage  deed  not  only  the  amount  to  be  advanced,  but  also  tho 
premiums  and  all  other  payments  which  may  be  due,  shall  be 
secured  to  the  society.'* 

Bule  23.  *^  When  a  member  who  has  received  his  share  shall,  by 
his  contributions  and  portion  of  the  profits,  have  realised  £120  and 
paid  the  balance^  the  trustees  under  the  advice  of  the  solicitor  shall 
deliver  to  such  purchased  member,  or  his  legal  representatives,  the 
title-deeds  and  other  documents  which  shall  have  been  deposited 
with  them,  with  a  receipt  indorsed  pursuant  to  Act  6  &  7  Will.  4, 
c.  32,  s.  5,  and  when  a  member  who  has  not  received  his  share  shall 
in  like  manner  have  realised  £120,  the  trustees  shall,  within  three 
months  from  the  time  such  share  is  completed,  pay  the  same  to 
him." 

In  the  month  of  March,  1870,  the  following  additional  rule  was 
passed:— 

'*  The  trustees  for  the  time  bein^  may  from  time  to  time,  as 

may  be  necessary  for  the  purposes  of  the  society,  borrow  and  take 

up  money  at  interest  from  any  banker,  or  from  any  other  person ; 

to  procure  which  the  trustees  may  give  their  own  personal  security, 

and  they  shall  be  indemnified  out  of  the  first  funds  of  this  society 

which  shall  be  received." 

The  present  Petition  was  presented  by  J".  Smart,  W.  F.  HaU, 
You  Tl.  z  u  1 
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L.  JJ.      T.  DaUon,  and  E.  Edwards,  four  of  the  advanced  members.  They 

1871       stated  that  both  before  and  after  the  passing  of  the  last  stated  rule 

In  re       the  Society  had  receiyed  large  sums  of  money  on  deposit  at  interest, 

^iSmCTAi'  ^^  ^^  ^^®  *"^^  ®^  presenting  the  Petition  there  was  more  than 

Aim  Indus-   £18,000  due  to  such  depositors;  and  notices  of  withdrawal  to  the 

BniLDiNQ    amount  of  £5000  had  been  given. 

«-^  '         The  society  had  overdrawn  their  account  with  the  Birmingham 

Banking  Cam^ny,  who  were  the  bankers  of  the  society. 

There  were  no  available  assets  of  the  society  except  the  contri- 
butions from  advanced  and  investing  members,  which  came  in  at 
stated  periods  in  small  sums,  wholly  insufficient  to  provide  for  the 
demands  of  the  depositors.  On  the  25th  of  May,  1871,  the  com- 
mittee of  the  society  called  a  meeting  of  members  for  the  purpose 
of  considering  the  position  of  the  society,  and  presented  a  report  U> 
the  meeting  recommending  that  the  business  should  be  transferred 
to  the  QueerCs  Benefit  Building  Society.  The  Petitioners  also  com- 
plained that  there  had  been  erroneous  divisions  of  profits,  and  that 
serious  questions  had  arisen  between  the  various  classes  of  members 
and  between  the  members  and  the  committee. 

Under  these  circumstances  the  Petitioners  submitted  that  the 
company  was  unable  to  pay  its  debts,  that  it  was  just  and  equitable 
that  it  should  be  wound  up,  and  that  it  had  in  fact  ceased  to 
carry  on  business^  and  existed  only  for  the  purpose  of  winding  up 
its  affairs. 

The  Petitioners  /.  SmaH,  W.  F.  HaU,  and  T.  Dalian  had  paid 
up  their  subscriptions  on  their  shares,  but  E.  Edwards  was  in 
arrear. 

After  the  Petition  had  been  presented,  deeds  of  release  were 
executed  by  the  Birmingham  Banking  Company,  and  seventy-eight 
out  of  ninety-two  depositors,  representing  a  debt  of  £18,034  oat 
of  about  £18,700,  relieving  the  four  Petitioners  from  all  liability; 
and  a  deed  of  indemnity  was  also  executed  by  five  of  the  com- 
mittee, indemnifying  the  Petitioners  from  all  claims  not  covered 
by  those  releases.  The  committee  also  offered  to  effect  a  transfer 
of  the  mortgages  of  the  three  Petitioners  who  were  not  in  arrear, 
or  to  allow  them  to  pay  them  off  on  terms  to  be  settled  by  arbitra- 
tion. The  Petitioners,  however,  were  not  satisfied  with  what  was 
proposed,  and  insisted  on  the  prayer  of  the  Petition. 
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The  Yioe-Chancellor  held  that  the  three  Petitioners  were  en.  L.  JJ. 
titled  to  a  winding-up  <Htler,  on  the  ground  that  the  company  was  1871 
unable  to  pay  its  debts,  and  made  the  order  accordingly.  The  jn  f« 
society  appealed  bom  this  order.  ^jSS^t' 

AVD  Indus- 

Mr.  Kardake,  0.0.,  for  the  Society,  and  Mr.  Ince,  for  some  of  the  '^^^^^^ 
members  and  depositors : —  Sooiirr. 

This  is  not  a  Petition  by  creditors  of  the  company,  but  by 
debtors,  who,  although  they  are  members,  hare  very  little  interest 
in  the  company.  When  they  have  paid  off  their  mortgages  they 
will  cease  to  be  members.  The  company  being  one  of  unlimited 
liability,  it  cannot  be  held  to  be  insolvent  until  it  has  been  shewn 
that  all  the  members  are  unable  to  pay  the  debts  of  the  company, 
which  is  not  pretended  here.  When  the  Petition  was  filed  the 
Petitioners  were  liable  to  be  made  contributories ;  but  now  all 
their  liability,  both  direct  and  indirect^  on  account  of  the  existing 
debts,  has  ceased;  for  the  release  which  has  been  executed  by  the 
creditors  operates  not  only  to  extinguish  the  debts  as  against  the 
Petitioners,  but  also  as  against  all  the  other  members  of  the  com- 
pany, the  release  being  an  absolute  one.  The  remaining  members 
have  entered  into  a  fresh  liability  with  the  creditors,  by  which  the 
Petitioners  are  not  affected.  The  only  locm  standi  which  the 
Petitioners  now  have  iEf,  that  until  their  mortgages  are  paid  off 
they  are  entitled  to  a  share  in  the  profits,  by  which  their  mortgage 
debts  would  be  reduced.  But  that  is  so  small  an  interest  that  the 
Court  will  not  regard  it  in  opposition  to  the  wishes  of  all  the  other 
shareholders :  Fleming  v.  Self  (1) ;  In  re  National  Permanent 
Benefit  Building  Society  (2) ;  In  re  Doneaster  Permanent  Building 
Society  (3) ;  In  re  Suburban  Hotel  Company  (4) ;  HUT 8  Case  (5) ; 
£»  parte  Wise  (6)  ;  Ex  parte  Wyld  (7).  But,  independently  of  the 
release,  the  debts  of  the  depositors  could  not  be  recovered  against 
the  society,  but  only  against  the  committee  personally,  because  the 
rule  enabling  the  society  to  borrow  money  was  ultra  vires :  Davis* 
Case  (8) ;  Laing  v.  Seed  (9). 

(1)  3  D.  M.  &  G.  997.  (5)  Law  Rep.  9  Eq.  COj. 

(2)  Law  Rep.  5  Ch.  309.  (6)  1  Drew,  465. 

(3)  Ibid.  3  Eq.  158.  (7)  1  Mac.  &  G.  1. 

(4)  Ibid.  2  Ch.  737.  I  (b)  Law  Rep.  12  Eq.  516. 

(9)  Law  Rtp.  5  Cli.  4. 

ZU2  1 
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h.2J.  Mr.  DiMnmm,  Q.C.,  and  Mr.  Biggku,  for  the  PetitkHieiB :— 

^  With  respect  to  the  hem  dandi  of  the  Petitioiiera :  at  the  time 

In  f  when  the  Petition  was  filed  they  were  liable  to  the  debts  of  the 


CmanmaML!  depositors ;  for  eren  though  the  borrowing  might  have  been  vUra 
rwiAt^Smmt  ^^^  ^^^  money  was  employed  for  the  purposes  of  the  society,  and 
Bcn^Dixo  the  society  would  be  liable.  The  effect  of  the  release  is  very 
doubtfuL  If  the  company  were  now  wound  up,  the  Petitioners 
would  certainly  be  put  on  the  list  of  oontributories :  Tanner  t. 
Smith  (1) ;  Sparrow  t.  Farmer  (2).  They  are,  moreorer,  entitled 
to  participate  in  the  benefits.  If  the  company  were  now  wound  up, 
their  mortgages  would  be  redeemed  on  better  terms  than  if  they 
went  on  paying  their  subscriptions  to  an  insolvent  society. 

As  members,  we  ask  for  a  winding-up  on  three  grounds.  First : 
the  company  is  unable  to  pay  its  debts.  The  report  of  the  com- 
mittee is  sufficient  to  shew  this.  It  speaks  of  the  pressing  claims 
upon  the  society.  Secondly :  it  is  only  existing  for  the  purpose  of 
winding  up  its  affairs.  The  committee  have  already  decided  to 
transfer  their  business  to  the  Queen^a  Building  Socidy,  and  hare 
passed  a  resolution  that  the  company  should  be  wound  up  volun- 
tarily, although  they  cannot  legally  carry  that  into  effect.  Thirdly : 
it  is  just  and  equitable  that  it  should  be  wound  up.  It  can  be  no 
advantage  to  any  party  to  carry  on  an  insolvent  society  which  has 
got  into  difficulties  by  borrowing  large  sums  of  money  under 
an  illegal  rule,  and  has  been  dividing  profits  on  an  erroneous 
principle. 

Mr.  Oraham  Eadi/ngSy  for  an  advanced  member  who  supported 
the  Petition. 

Mr.  Kardake,  in  reply  as  to  the  costs. 

SiB  W.  M.  James,  L. J. : — 

With  all  respect  for  the  Vice-chancellor,  I  am  of  opinion  that 
this  was  not  a  proper  case  in  which  to  make  an  order  for  winding 
up.  Tliis  is  a  Petition  of  oontributories,  and  oontributories  who 
are  all  of  them  debtors  to  the  society :  they  are  all  persons  who 
have  received  advances  from  this  building  fund,  in  respect  of 

(1)  4  II.  &  X.  19G.  ;    (2)  2C  Beav.  511. 
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which  they  are  mortgagors*    One  of  them,  Edtoards,  who  is  in  fact      L.  JJ. 
the  principal  Petitioner,  is  not  only  a  debtor,  but  he  is  in  arrear       IS71 
for  a  sum  which  he  ought  to  have  paid ;  and  it  is  impossible  to       j„  ^^ 
avoid  seeing  that  the  real  object  of  the  Petition  was  to  try  and  got  ^°JJJ|JI^^,^' 
the  question  settled  between  him  and  the  body  as  to  the  terms    and  Indus- 

I'll  .11  1  1.  T  -tbialBinwit 

upon  wnicn  he  was  entitled  to  redeem  his  mortgage.  I  am  of  Builiiimq 
opinion  that  that  is  not  a  proper  object  to  justify  the  winding  up  ..fT^' 
of  a  company.  Then  the  Petitioners  say :  We  have  a  strict  right 
to  an  order.  We  are  contributories,  and  we  ask  for  the  order  on 
these  grounds :  first,  that  the  society  is  unable  to  pay  its  debts ; 
and  secondly,  that  it  is ''just  and  equitable" — which  is  the  general 
expression  used  at  the  end  of  the  clause  in  the  Act — under  the 
circumstances  of  the  case,  that  the  company  should  be  wound  up. 
Now,  with  regard  to  the  debts,  certainly  the  Petitioners  have 
not  given  the  statutory  proof  of  the  existence  of  debts  which  the 
company  is  unable  to  pay ;  because  the  statutory  proof  is  that 
an  action  had  been  brought,  that  demand  had  been  made  in  the 
nature  of  a  summons  in  bankruptcy,  and  that  the  amount  had  not 
been  paid.  Nor  has  the  insolvency  been  proved  otherwise  to  the 
satisfaction  of  the  Court.  It  has  not  been  proved  to  my  satisfaction 
that  there  is  any  debt  whatever  in  respect  of  which  the  society 
could  be  liable.  First  of  all,  a  society  of  this  kind  is  not  entitled 
to  borrow  money  except  under  a  particular  rule ;  it  is  no  part  of 
its  business  to  borrow  money.  It  may  incur  debts,  no  doubt,  to  a 
certain  extent ;  it  must,  for  instance,  incur  oflSce  rent  and  employ 
a  solicitor  and  a  secretary ;  and  to  that  extent,  probably,  there  is 
always  some  small  amount  of  debt  which  every  body  of  this  kind 
must  incur.  But  beyond  that  it  is  very  difScult  to  see  what  debts 
it  could  legally  contract  But  it  appears  that  the  society  having 
gone  on  receiving  deposits  from  persons  other  than  members,  and 
having  incurred  a  debt  to  its  bankers,  passed  a  resolution  autho- 
rizing the  trustees  to  borrow  money  for  the  purposes  of  the  society. 
I  am  of  opinion  that,  in  accordance  with  the  decided  cases,  that 
resolution  was  expressed  in  terms  fav  too  wide  to  make  it  a  valid 
or  binding  resolution,  and  therefore  there  never  was  any  debt  which 
the  society  qud  society  could  be  sued  upon.  It  is  said  that  the 
trustees  have  borrowed  this  money  for  the  purposes  of  the  society, 
that  they  have  given  their  personal  liability,  and  that  they  may 
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L.  JJ«      be  entitled  to  come  upon  the  assets.    It  maj  be  that  they  would 

1871        have  a  right  to  repay  themselves  out  of  the  funds ;  that  is  to  say, 

1^^       although  they  had  no  power  to  borrow  the  money,  still,  if  they 

Pbofbssiohal,  lent  that  money  to  other  persons  upon  securities,  I  suppose  they 

AND  Indus-   would  be  entitled  to  have  the  moneys  borrowed,  or  the  secunties 

BuiLDiso     which  have  been  given  for  the  moneys,  applied  in  exonerating  them- 

^^*^^''     selves  from  the  debts  to  which  they  have  made  themselves  liable. 

That  is  the  only  mode  in  which  it  appears  to  me  there  could  be  any 

liability  of  the  society  or  of  its  funds.    That  being  so,  it  seems  to 

me  to  dispose  of  the  first  part  of  the  case. 

Then  I  come  to  the  question  of  its  being  ''just  and  equitable  " 
to  wind  up  the  company.  Here  are  four  persons  taking  a  different 
view  altogether  from  all  the  creditors — so  tax  as  they  are  creditors 
— and  from  all  the  other  persons  interested  in  the  society,  all  of 
whom  desire  to  have  their  affairs  settled  out  of  Courts  without  the 
expense  and  the  ruinous  consequences  of  a  winding-up  in  this 
Court. 

Then  what  is  the  wrong  which  the  Petitioners  suffer  ?  They  say 
that  some  fund  has  been,  or  may  be,  taken  away  from  them,  which 
would  probably  result  in  profits,  and  so  diminish  the  amount  of 
their  nominal  mortgage  debt  K  there  had  been  no  mistake  in  the 
mode  in  which  profits  have  been  calculated,  they  say  that  possibly 
they  might  have  had  somethiog  in  diminution  of  the  money  which 
they  have  borrowed,  and  which  they  are  liable  to  repay.  If  there 
has  been  any  such  error — ^for  in  this  case  there  does  not  appear  to 
be  any  suggestion  of  fraud  on  the  part  of  the  managing  body — 
the  proper  mode  of  setting  it  right  would  be  to  apply  to  the 
managing  body,  or  to  call  a  meeting  of  the  general  body,  and  to 
take  care  that  their  proceedings  were  rectified  for  the  future. 
That  is  the  proper  course ;  it  is  one  which  this  Court  has  always 
sanctioned,  considering  it  right  that  matters  of  internal  manage* 
ment  should  be  left  to  be  settled  by  the  persons  interested. 

But  then  it  is  also  said,  that  if  there  is  a  winding-up  order,  the 
Petitioners  may  possibly  get  back  for  the  society  profits  which 
have  been  paid  out  to  retiring  members  upon  that  miscalculation 
of  profits  which  they  allege.  I  cannot  see  that  it  is  the  proper 
object  of  a  winding-up  to  enable  any  existing  members  to  get 
back  from  the  past  members  something  which,  upon  a  miscalcula* 
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tion  (which,  appaiently,  all  the  members  were  parties  to),  those      L.  JJ. 
past  or  retiring  partners  hare  received.    And,  as  far  as  the  Peti-       iSTl 
tioners  are  concerned,  it  appears  to  me  by  their  own  statement       jn  re 
that  it  nerer  can  result  in  any  profit  whateyer  to  them.    They  FjK>r«MK>irAL, 
say  that,  possibly,  those  moneys  would  go  in  diminution  of  debts   and  lypuB-' 
to  which  they  are  possibly  liable.    My  opinion  is,  that  they  never    BtnLDoio 
were  liable  to  the  creditors  for  those  debts  at  all.    They  never     ^^^^"^' 
eonld  be  liable  to  the  trustees  to  repay  those  debts,  because  the 
trustees  could  only  be  entitled  to  receive  whatever  funds  were 
available  for  the  purpose  of  recouping  themselves ;  and  their  own 
case  is,  that  there  never  were  these  profits ;  and  if  so,  no  return  of 
anything  would  ever  give  the  Petitioners  profits  which  would  go  to 
reduce  their  debt.    There  may  have  been  some  degree  of  irregu- 
larity in  the  conduct  of  the  society  in  the  mode  of  dealing  with 
the  profits,  but  the  release  seems  to  me  to  have  amply  relieved 
the  Petitioners  fi:om  every  possible  liability  whatever,  so  that  they 
cannot  have  a  shadow  of  interest  in  anything  that  could  be  gained 
from  the  result  of  this  winding-up,  in  which  possibly  they  might 
expose  other  people  to  losses  which  they  would  not  share  them* 
selves.    I  am  of  opinion  that  the  Petition  ought  to  be  refused,  but 
without  costs. 

. 
Sib  G.  Mellish,  L.  J. : — 

I  am  of  the  same  opinion.  The  Petition  is  presented  by  mem^^ 
bers  who,  no  doubt,  if  the  society  were  wound  up,  would  be  contri- 
butories,  and  they  allege  that  the  society  is  unable  to  pay  its  debts. 
Now,  if  a  creditor  cannot  get  paid — ^if  he  issued  a  proper  summons 
and  cannot  get  paid — ^then,  no  doubt,  it  is  ^  dAUojtutUise  to  grant 
such  a  winding-up  order.  But  when  shareholders  come  for  a 
winding-up  order,  it  appears  to  me  that  it  is  the  duty  of  the  Court 
to  see  whether  the  other  shareholders  and  the  creditors  agree  in 
thinking  that  the  winding-up  is  the  best  course.  Now,  here  it  is 
quite  clear  that  if  there  are  any  creditors — which  is  extremely 
doubtful — ^the  creditors,  without  an  exception,  and  all  the  other 
shareholders,  with  the  exception  of  the  four  who  have  presented 
this  Petition,  and  one  other,  agree  that  the  best  course  is  not  to 
wind  up.  Under  those  circumstances,  the  Court,  in  my  opinion, 
ought  not  to  grant  a  winding-up  order  unless  it  sees  that  some 


804  CHANOEEY  APPEALS-  [L.  B. 

L.JJ.       plain  injustice  is  being  done  to  the  members  who  present  the 
1871        Petition  which  cannot  be  avoided  otherwise  than  by  giving  them  a 
"j^e       winding-up  order.    Now  these  Petitioners  are  advanced  members. 
^m^^jit  There  are,  altogether,  fifty-five  advanced  members,  about  fifty  of 
AND  Indus-   whom,  being  in  exactly  the  same  position  as  the  present  Peti- 
BuiLDiKo    tioners,  do  not  desire  a  wmding^up,  but  agree  with  all  the  other 
^^!f!^"     unadvanced  members,  and  with  all  the  creditors,  that  the  societ j 
is  more  likely  to  get  rid  of  its  difficulties,  and  that  the  creditors,  it 
there  are  any,  are  more  likely  to  get  paid,  and  the  shareholders 
are  more  likely  to  get  the  proper  share  of  their  assets,  by  not 
having  a  winding-up.    I  cannot  see  that  these  Petitioners  are 
liable  to  suffer  any  such  injustice,  or  are  liable  to  any  such  risk, 
as  entitles  them  to  a  winding-up  order.    It  seems  to  me  almost 
admitted  that  the  only  loss,  as  between  them  and  the  other  mem- 
bers, that  they  can  sufier  is,  that  they  may  possibly  lose  the  benefit 
of  having  the  profits  applied  towards  paying  the  £120  per  share 
due  from  them.    Now,  with  reference  to  that,  in  the  first  place 
they  themselves  allege — and  it  is  the  chief  ground  of  their  Petition 
— ^that  the  profits  are  principally  fictitious,  and  do  not  exist.    At 
all  events,  there  is  nothing  to  shew  that,  if  the  accounts  were 
rightly  taken,  there  would  be  any  profits  coming  to  them,  and  the 
whole  matter  is  left  in  uncertainty. 

Then  as  respects  their  liability,  I  agree  with  the  Lord  Justice 
that,  in  all  probability,  they  were  never  liable  to  anything ;  bat 
even  if  they  were  liable,  all  the  alleged  creditors  of  the  society 
have  joined  in  a  release,  and  I  have  no  doubt  tJiat  that  release  is 
an  efiectual  protection. 

Therefore,  upon  the  whole,  I  am  of  opinion  that  we  should  be 
doing  wrong  in  allowing  the  society  to  be  wound  up  against  the 
opinion  of  all  the  creditors,  and  of  the  great  majority  of  the  con- 
tributories  who  are  interested  in  the  society.  I  agree,  also,  that 
the  Petition  should  be  dismissed  without  costs. 

Solicitors  for  the  Petitioners :  Messrs.  Lewis,  Munns.  &  Longden. 
Solicitors  for  the  Society :  Messrs.  Doyle  dt  Edwards- 
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HEINEICH  v.  SUTTON.  l.  jj. 

In  re  FIDDEY  (A  SOLICITOR).  i87i 


BoLicUoi^9  Lien^Charge  under  23  ife  24  Vict.  e.  127, «.  28— Pmca'ce—  ^^* 

Jurisdiction, 

An  order  declariDg  a  solicitor  entitled  to  a  charge  under  the  28  6c  24  Vict. 
a  127,  8.  28,  on  the  property  recorered  in  a  suit  must  be  made  in  the 
branch  of  the  Court  to  which  the  suit  was  attached. 

The  decision  of  Matins,  Y.C,  rerersed. 

Semble,  the  fact  that  a  suit  has  been  absolutely  dismissed  is  no  objection 
to  such  an  order  being  subsequently  made  in  the  suit. 

1  HIS  was  an  appeal  from  a  decision  of  Yice-Chancellor  Malins. 

In  the  year  1867,  Thomas  Jones  and  his  wife  filed  a  bill  against 
Wmiam  Frost  to  set  aside  the  sale  of  a  reversionary  interest  in 
certain  real  estate  which  they  had  sold  to  him  for  £23.  Their 
solicitor  at  the  time  of  filing  the  bill  was  Mr.  H.  BuU;  bnt  in 
August,  1868,  Mr.  C.  Fiddey  was  substituted  for  him.  The  suit 
was  set  down  before  the  Master  of  the  Bolls.  The  Defendant 
submitted  to  reconyey  the  reyersion  on  being  repaid  his  purchase- 
money,  and  receiving  his  costs  of  the  suit ;  and  the  property  was 
accordingly  reconveyed,  and  the  bill  dismissed  by  consent 

In  August,  1869,  Mr.  and  Mrs.  Frost  sold  their  reversion  at  its 
full  value  to  8. 0.  Martin,  who  again  sold  it  to  /.  L.  Heinrieh ;  and 
Jl  L.  Eeinrteh  afterwards  instituted  the  suit  of  Heinrieh  v.  Sutton, 
before  yice*Chancellor  Malins,  against  some  other  persons  inte- 
rested in  the  property.  Mr.  Fiddey  had  his  bill  of  costs  in  Jones 
y.  Frost  taxed  at  £120,  and  he  took  out  a  summons  in  Jones  v. 
Frost  in  the  Chambers  of  the  Master  of  the  Bolls,  asking  for  a 
charge  upon  the  property  recovered  under  the  28th  section  of  the 
Solicitors  Act,  1860  (23  &  24  Vict  c.  127).  The  Chief  Clerk  re- 
fused  the  application  on  the  ground,  as  was  stated,  that  the  sum- 
mons was  not  entitled  ^*In  re  Fiddey  (a  Solicitor),"  and  that  the 
suit  of  Jones  y.  Frost  no  longer  existed ;  and  the  summons  was 
never  adjourned  into  Court 

Mr.  Fiddey  then  took  out  the  present  summons,  to  the  same 
efiecty  in  the  Chambers  of  Vice-chancellor  Maiins,  the  summons 
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being  intituled,  **  In  Ileinrieh  v.  Sutton  and  In  re  Ftddey  (a  Solid' 
tor),'*  and  the  Chief  Clerk  made  the  order  asked  for.  The  Vice- 
Cliancellor  refused  an  application  to  discharge  this  order,  being  of 
opinion  that  the  word  '*  Court "  in  the  28th  section  of  the  Act  (1) 
must  be  taken  to  mean  the  Court  of  Chancery  and  not  any  parti- 
cular branch  of  that  Court ;  and  that  an  order  of  any  branch  of 
(A  SoLiciTOB),  th^i^  Co„^  ^^  ^^  Q^j^P  Qf  u  the  Court "  within  the  meaning  of 

the  AcU  He  therefore  held,  that  Mr.  Ftddey  was  at  liberty  to 
make  the  application  in  any  branch  of  the  Court ;  and  that  it  was 
not  necessary  that  the  suit  in  which  the  property  was  recovered 
should  be  actually  pending.  He  accordingly  dismissed  the  appli* 
cation  with  costs ;  and  from  this  decision  the  Plaintiff  Heinrich 
appealed. 

Mr.  De  Qex^  Q.C.,  and  Mr.  Ramaige^  for  the  Appellant : — 

We  contend,  first,  that  this  is  res  judicata.  Mr.  Ftddey  first 
took  out  the  summons  in  the  Chambers  of  the  Master  of  the  Bolls, 
and  when  it  was  decided  against  him,  instead  of  appealing,  he  has 
taken  out  a  summons  in  another  branch  of  the  Court. 

Secondly :  the  summons  ought  to  be  taken  out  in  the  branch  of 
the  Court  in  which  the  property  was  recovered.  The  word  "  Court " 
in  the   28th  section  applies  to  a  Court  of  Common  Law,  and 
"  Judge  "  to  a  Judge  of  a  Court  of  Equity. 
*  Thirdly :  the  application  can  only  be  made  in  a  suit  which  is 

still  pending.    The  suit  of  Jones  v.  Frost  is  now  extinct 

[He  referred  to  In  re  Keane  (2).] 


(1)  Tho  28th  section  is  as  follows  :— 
^  In  every  case  in  which  an  attorooy 
or  solioitor  shall  bo  employed  to  prose- 
cute or  defend  any  suit,  matter,  or  pro- 
ceeding in  any  Ck>urt  of  justice,  it  shall 
be  lawilil  for  the  C!ourtor  Judge  before 
whom  any  such  suit,  matter,  or  proceed- 
ing has  been  heard  or  shall  be  depending 
to  declare  such  attorney  or  solicitor 
entitled  to  a  charge  \\\yoii  the  property 
recovered  or  preserved ;  and  upon  such 
declaration  being  made  such  attorney 
or  solicitor  shall  have  a  charge  upon 
and  against  and  a  right  to  payment 
out  of  the  property,  of  whatsoever 


nature,  tenure,  or  kind  the  same  may 
be,  which  shall  have  been  recovered  or 
preserved  through  the  instrumentality 
of  any  such  attorney  or  solicitor,  for 
the  taxed  costa,  charges,  and  expenses 
of  or  in  reference  to  snch  suit,  matter, 
or  proceeding ;  and  it  shall  be  lawful  for 
such  Oourt  or  Judge  to  make  such  order 
or  orders  for  taxation  of,  and  for  raising 
and  payment  of  such  costs,  charges,  and 
expenses  out  of  the  said  property,  as  to 
such  Court  or  Judge  shall  appear  just 
and  proi^er  .  .  ,  ." 
(2)  19  W.  R,  429. 
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Mr.  ShapteTy  Q.C.,  and  Mr.  &ory  Maskdyne,  for  Mr.  Fiddey :—        L.  Jjr. 

The  summons  in  the  Chambers  of  the  Master  of  the  EoUs  was       ^^, 
informal  because  it  was  not  intituled  '^In  re  Fiddey  J*    That  was    Hmkbiob 
the  main  ground  of  its  dismissal.    It,  therefore,  does  not  preclude     gvTiosr. 
our  repeating  it  in  another  Court  with  a  proper  title :  Flood  v.  Pat-       j~ 
ferson  (1).     There  is  no  need  to  entitle  the  summons  in  any  suit;  ^  Jidd»» 
if  it  is  so  intituled  it  is  mere  surplusage.   The  23  &  24  Vict.  c.  127,       — 
is  to  be  read  as  one  Act  with  the  former  SdlieUors  Act,  6  &  7  Vict 
c  73,  and  applications  under  the  37th  section  of  that  Act  may  be 
made  in  any  branch  of  the  Court :  In  re  Walton  (2)  ;  Bingham  v. 
HaUam  (3) ;  Bdbins  v.  Mills  (4) ;  In  re  Elmslie  (5) ;  Ex  parte 
Sleeman  (6) ;    West  v.  Smith  (7) ;    Webb  v.  Grace  (8) ;   In  re 
Barber  (9).    The  word  "  Court "  throughout  the  Act  is  used  not 
of  a  branch  of  the  Court,  but  of  the  Court  generally,  as  the  Court 
of  Chancery,  the  Court  of  Bankruptcy,  &c.    A  suit  which  has 
been  dismissed  is  still  pending  for  some  purposes  ;  or  else  the  costs 
could  not  be  taxed    in  it:   Bellas  v.  Dawson  (10);   Boddy  y. 
Kent  (11). 

Sir  W.  M.  James,  L.J.  :— 

I  am  of  opinion  that  this  order  was  improperly. obtained  from 
Vice-ChancelJor  Malins,  inasmuch  as  it  ought  not  to  have  been 
made  in  that  branch  of  the  Court.  It  ought  to  have  been  made, 
if  at  all,  in  the  Court  of  the  Master  of  the  Bolls.  The  28th  sec- 
tion of  the  Solieitors  Ad,  1860,  is  as  follows: — [His  Lordship 
read  the  section.]  It  has  been  argued  that  the  section  may  be 
read  as  if  the  word  "  Judge,"  were  struck  out,  as  if  it  had  been 
simply,  "  the  Court  before  which  any  such  suit  has  been  heard." 
But  it  is  clear  that  the  act  of  the  Court  is  not  merely  ministerial — 
the  solicitor  is  not  to  have  any  amount  of  charges  which  he  may 
claim,  but  such  order  is  to  be  made  as  to  the  Court  or  Judge  shall 
seem  just.    It  must,  therefore,  be  a  subject  of  judicial  inquiry  to 

(1)  29  Beav.  295,  298.  (6)  12  W.  R,  748. 

(2)  4  K.  &  J.  78.  (7)  3  Bear.  806. 
(8)  9  L.  J.  (Ch.)  104.  (8)  12  Beav.  489. 

(4)  1  Beav.  227.  (9)  14  M.  &  W.  720. 

(5)  12  Ibid.  638.  (10)  2  Anst*  458,  d. 

(11)  1  Mer.  861. 


888  CHANOEBT  APPEALS.  [L.  B. 

L.  JJ.  what  extent  to  charge  the  property,  and  this  could  only  be  done 
1871       properly  by  the  Judge  who  had  heard  the  cause.    This  appears  to 

llBiinuoH    ™^  to  throw  light  upon  the  use  of  the  word  ''  Judge  "  in  this  section. 

Slttov.  ^^  ^^  ^^y  ^^  Chancery,  as  distinguished  from  a  Court  of  Common 
- —       Law,  that  causes  could  be  said  to  be  depending  before  a  particular 

ViPDET  Judge ;  and  it  was  reasonable  that  the  particular  Judge  should  be 
C  Licm)B>,  ^j^^  person  who  should  exercise  a  judicial^  discretion  as  to  the 
amount  of  the  charge  for  the  benefit  of  the  solicitor  by  whose 
efforts  the  property  has  been  recovered.  The  Court  of  Chancery 
would  have  its  jurisdiction  as  a  Court  of  Appeal ;  but  it  is  quite 
inconsistent  with  the  object  of  the  clause  that  one  Judge  should 
exorcise  such  a  discretion  as  to  the  amount  of  charge  to  be  made 
in  a  cause  which  had  been  tried  before  another  Judge.  In  the 
case  of  In  re  Keane  (1)  the  Vice-chancellor  refused  to  make  an 
order  in  the  matter  of  a  solicitor  alone,  because  it  ought  to  have 
been  made  in  a  cause,  and,  therefore,  before  the  Judge  who  decided 
it — that  is  a  judicial  decision  which  has  not  been  reversed.  I  am 
therefore  of  opinion  that  this  application  ought  to  have  been  made 
to  the  Master  of  the  Bolls.  It  has  been  so  made  and  has  failed. 
It  is  no  excuse  that  it  was  irregular  as  to  its  title.  It  is  clear  to 
me  that  that  was  not  the  real  reason.  It  might  have  been 
amended,  and  adjourned  till  the  next  day.  But  the  Chief  Clerk 
appears  to  have  come  to  the  conclusion  that  the  application  could 
not  be  granted  because  the  suit  had  been  dismissed.  If  this 
decision  was  wrong,  as  I  am  inclined  to  think  it  was,  it  might 
have  been  taken  before  the  Master  of  the  Bolls,  and,  if  neces- 
sary, to  the  Court  of  Appeal.  But  the  application  cannot  be  made 
to  a  different  Judge  to  avoid  the  difficulty  of  res  Judicata.  The 
application  must,  therefore,  be  refused,  on  the  ground  of  want  of 
jurisdiction. 

Sir  G.  Mellish,  L.J. : — 
I  am  of  the  same  opinion. 

Solicitors:  Messrs.  WUiinson  dt  EawIeU;  Mr.  Fiddey. 

(1)  19  W.  R.  429. 
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BEGBIE  V.  FENWICK. ' 
FENWICK  *.  BEGBIE. 

Taxation  of  Costs — Costs  "  so  fur  as  they  have  been  increased,^ 

B^  a  second  mortgage,  filed  his  bill  for  redemption  and  foreclosnre  against 
F.^  who  held  the  first  and  third  mortgages  on  the  property.  F,<,  by  his  answer^ 
disputed  B^s  security  by  denying  the  consideration,  and  filed  a  cross  bill  for 
foreclosure  impeaching  that  security.  By  the  decree  made  in  both  suits,  F^s 
bill  was  dismissed  with  costs,  so  far  as  it  sought  to  set  aside  B^s  security, 
and  F,  was  oideied  to  pay  the  costs  of  the  first  suit,  **  so  far  as  the  same 
have  been  increased  by  the  answer  of  F,  impeaching  the  validity  of  the 
security  of  B.'*  The  Taxing  Master  held  that  the  costs  incurred  by  B,  in 
proving  the  consideration,  and  oonseqaent  thereon,  were  the  increase  of  costs 
in  the  first  suit  which  F.  was  to  pay,  and  that  the  expense  of  the  hearing 
must  be  apportioned  according  to  the  number  of  folios,  and  that  the  costs  of 
the  second  suit  must  be  apportioned,  as  \r  Eeighington  v.  Qrant  (1).  Ho 
allowed  the  costs  of  three  counsel  in  the  second  suit  on  account  of  the  com- 
plexity of  the  case.  B.  objected  to  this  taxation,  and  contended  that  he 
ought  to  be  allowed  all  his  costs  except  such  as  would  have  been  incurred  if 
the  suits  had  been  ordinary  redemption  and  foreclosure  suits  heard  as  short 
causes,  and  that  F,  ought  to  have  all  his  costs  disallowed,  except  such  as 
would  in  that  case  have  been  incurred,  the  difTerenoe  being  attributable  to 
F*s  impeaching  B.^s  security  :-— 

Udd  (affirming  the  decision  of  Malins^  V.C.)>  that  the  Taxing  Master  had 
proceeded  on  a  correct  principle : 

But  hdd,  that  so  much  of  BJs  bill  as  was  directed  to  anticipating  the 
objection  taken  by  Fh  answer  ought  to  be  dealt  with  as  occasioned  by  the 
objection  taken  in  the  answer,  and  that  in  the  other  suit  regard  ou^t  to 
have  been  had  in  taxation  to  the  circumstance  that  the  complexity  which 
justified  the  allowance  of  three  counsel  was  owing  to  Bh  security  being 
impeached. 

X  HIS  was  a  motion  on  behalf  of  BeffhUy  the  Plaintiff  in  the  first 
snit,  by  way  of  appeal  from  a  decidon  of  Vice-chancellor  Malins, 
refusing  an  application  to  reyiew  the  Taxing  Master's  certificate  in 
the  two  suits. 

The  first  suit  was  a  suit  for  redemption  and  foreclosure  filed  by 
Beffhie,  a  second  mortgagee,  against  Fentciek,  a  first  mortgagee, 
who  also  had  another  charge  subsequent  to  that  of  Beghie,  The 
second  suit  was  a  cross  suit  by  Fenudck  for  enforcing  his  security 
a:id  impeaching  Begbie'$  security. 

(1)  1  Beav.  223. 
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L.  jj.  By  the  decree  made  in  both  suits  it  was  ordered  that  the  bill  in 

1871       the  second  above-mentioned  suit,  so  far  as  it  sought  to  set  aside  or 
^^      vary  Begbiis  securities,  should  stand  dismissed  with  costs,  and 
P   *-         that  the  costs  of  Beghie  in  the  first  suit,  *'  so  fiir  as  the  same  haye 
— -       been  increased  by  the  answer  of  the  Defendants  /•  JB.  Fenmch^ 
9.         G.  HiHyer,  and  E.  J.  Hamlro,  impeaching  the  validity  of  the 
securities  of  the  said  T.  S.  Beghie  in  the  pleadings  mentioned/' 
should  be  taxed,  and  should  be  paid  by  Fenwick  to  Beghie.    It 
then  directed  an  account  of  what  was  due  to  Fenvnek  and  HUlyer 
and  Eambro,  his  trustees,  for  principal  and  interest,  ^  and  for  their 
costs  of  the  second  above-mentioned  suit,  except  so  iar  as  it  seeks 
to  set  aside  or  vary  the  securities  of  the  said  T.  8,  Beghie  and  of 
the  fii-st  above-mentioned  suit,  except  so  far  as  the  same  have  been 
occasioned  by  the  answer  of  the  said  Fenwick,  HiUyer,  and  Hamhro, 
impeaching  the  validity  of  the  securities  of  the  said  T.  8,  Beghie/* 
The  decree,  in  other  respects,  was  in  the  ordinary  form  of  a  decree 
in  two  suits  for  redemption  and  foreclosure,  one  by  a  second  mort- 
gagee against  a  first  and  third  mortgagee  and  the  mortgagor, 
and  the  other  by  the  first  and  third  mortgagee  against  a  second 
mortgagee  and  the  mortgagor. 

The  principles  on  which  the  Taxing  Master  proceeded  will  be 
seen  from  the  following  written  reasons  which  he  gave  :— 

"  Beghie  v.  Fenwick. 

**  It  appears  to  me  that  the  10th  and  29th  paragraphs  of  the 
answer  are  the  parts  alluded  to  by  the  decree,  whereby  the  Defen- 
dants impeached  the  security  by  denying  the  consideration. 

"  The  costs,  therefore,  incurred  by  the  Plaintiff  in  proving  the 
consideration,  and  consequent  thereon,  are  the  costs  directed  to  be 
taxed  as  being  the  increase  caused  by  the  impeachment  of  the 
security,  I  have  read  through  the  pleadings  and  evidence,  and  in 
the  schedule  hereto  I  have  set  forth  the  particulars  thereof  which 
appear  to  me  to  constitute  such  increase. 

**  The  costs  of  such  increase  will  be  .carried  into  the  second 
column  of  the  bill,  which  will  shew  the  costs  the  Plaintiff  is  to 
receive  under  the  decree. 

**  The  expense  of  the  hearing,  that  is  to  say,  the  fees  to  counsel 
and  the  attendances  in  Court,  must  be  apportioned  according  to 
the  number  of  folios. 
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"  Fenwich  v.  Seghie. 

"  The  taxation  of  the  costs  of  this  suit  is  directed  on  a  different 
principle  from  the  taxation  directed  in  Begbie  v.  Fenwiek. 

**  In  Begbie  v.  Fentoick  the  Defendant  is  not  directed  to  pay  the 
costs  of  the  suifcy  which  are  provided  for  in  another  part  of  the 
decree ;  but  he  is  directed  (in  the  part  of  the  decree  with  which  I 
am  now  dealing)  to  pay  the  increase  of  costs  occasioned  by  his 
impeachment  of  the  Plaintiff's  securities. 

^  The  suit  of  Fenwiek  v.  Begbie  was  for  two  purposes,  one  to  set 
aside  or  vary  the  securities,  and  the  other  to  take  the  accounts. 

**As  to  the  first  object,  the  bill  is  dismissed  with  costs,  and 
Fenwiek  therefore  pays  the  proportion  of  the  general  costs  of  the 
suit. 

*'  And  I  have  taxed  the  bill  on  this  principle,  and  according  to 
the  cases  of  Eeighington  v.  Chrant  (1)  and  Hardy  v.  HvU  (2)." 

The  Taxing  Master  proceeded  to  state  that  both  Begbie  and 
Fenwiek  had  left  objections  which  he  had  overruled.  Femviek's 
objections  were  not  argued,  and  need  liot  be  referred  to. 

Tiie  schedule  to  the  Taxing  Master's  reasons  contained  a  state- 
ment shewing  the  number  of  folios  in  the  answer  and  evidence  in 
Begbie  v.  Femuiek  which  related  to  the  question  of  the  considera- 
tion given  for  Begbie  8  mortgage. 

The  objections  left  by  Begbie  were  as  follows: — ^•*Tho  said 
T.  8.  Begbie  objects  to  the  principle  adopted  in  the  taxation,  and 
contends  that  the  true  principle  on  which  the  said  costs  ought  to 
be  taxed  is  as  follows :  Allow  to  the  said  T,  S.  Begbie  in  the  bills 
of  costs  Nos.  I.  and  II.  all  the  costs  of  the  said  suits  respectively 
np  to  and  including  the  hearing  before  the  Yice-Chancellor,  except 
such  as  would  have  been  incurred  if  the  suits  had  been  common 
suits  for  redemption  and  foreclosure  respectively  heard  as  short 
canses,  and  disallow  the  said  John  Richard  Fenwiek  all  costs  in 
the  bills]  of  costs  Nos.  III.  and  IV.,  except  such  as  would  have 
been  incurred  in  such  common  suits  heard  as  short  causes  respec- 
tively. 

If  the  said  J.  B.  Fenwiek  had  not  impeached  Mr.  Begbie' s  securities 
there  would  have  been  no  contest  whatever  at  the  hearing.    The 

(1)  1  Bcav.  228.  (2)  17  Bear.  365. 
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decree  in  the  suits  would  have  been  of  course  but  for  the  questions 
raised  impeaching  the  securities  of  Mr.  BeffUe.  The  securities 
were  impeached  both  on  the  ground  of  the  circumstances  under 
wliich  they  were  entered  into,  and  on  the  ground  of  the  failure  of 
consideration,  and  of  the  discharge  of  a  Mr.  Stewart  as  a  surety.  All 
the  evidence  as  to  the  circumstances  under  which  the  securities 
were  entered  into,  and  also  all  the  eyidence  as  to  the  contracts, 
was  addressed  to  this  question,  and  was  actually  made  use  of  at 
the  hearing  before  the  Vice- Chancellor  for  that  purpose,  and  all 
the  examinations  in  Court  before  the  Yice-Ghancellor,  and  the 
lengthened  hearing  before  him,  were  addressed  solely  to  this 
question.  Under  these  circumstances  the  whole  of  the  costs  of 
the  suits,  down  to  and  including  the  hearing,  beyond  the  mere 
formal  costs  which  would  have  been  incurred  in  uncontested  suits 
were  occasioned  by  the  attempt  to  impeach  the  securities  of  Mr. 
Beghier 

Beghie  then  applied  to  Vice-Chancellor  Malim  to  have  it  referred 
back  to  the  Master  to  review  his  taxation.  The  Vice-Chancellor 
refused  the  application,  and  Beglie  appealed. 

Mr.  Oloise,  Q.C.,  and  Mr.  Marten,  for  the  appeal  motion,  con- 
tended that  the  taxation  ought  to  be  on  the  principle  stated  in 
Beghie' 8  objections.  They  referred  to  Aitamey-Oeneral  v.  Lord 
Carrington  (1). 

Mr.  Cotton,  Q.C.,  and  Mr.  WaUer,  contended  that  the  Taxing 
Master  was  correct  in  applying  the  principle  of  Heighington  v. 
Grant  (2)  and  Hardy  v.  Hull  (3).  . 

Mr.  Glasse,  in  reply. 

Their  Lordships  said  that  they  would  communicate  with  the 
Taxing  Master  before  giving  judgment ;  and  the  case  was  accord- 
ingly mentioned  again  on  a  subsequent  day,  the  Taxing  Master 
being  present 

Aug.  3.    Sin  W.  M.  Jamjbs,  L. J.,  delivered  the  judgment  of  the 
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Court,  and  after  stating  the  facts  to  the  same  effect  as  above^ 
continued : — 

We  have  bad  the  opportunity  of  seeing  the  Master  himself  in 
the  presence  of  counsel.  He  has  pointed  out  to  us  that  the  two 
different  forms  of  expression  used  in  respect  of  the  two  bills 
respectively  are  well-known  and  established  forms,  leading  to  very 
different  modes  and  results  of  taxation,  such  modes  being  also 
settled  by  the  long  and  well-established  practice  of  the  Taxing 
Masters  and  their  predecessors  the  old  taxing  officers  of  the 
Court. 

We  agree  with  the  Master  that  the  contention  of  Beghie  cannot 
be  sustained ;  that  if  the  Court  had  thought  that  the  costs  of  the 
litigation  had  been  substantially  caused  by  the  unfounded  conten* 
tion  of  his  opponent,  it  would  have  fixed  the  latter  with  the  costs 
np  to  the  hearing,  or  would  have  given  the  costs  in  some  such 
language  as  that  in  which  the  objection  to  the  taxation  is  couched. 

The  Master  says  (and  we  agree  with  him)  that  the  Court  not 
doing  this,  but  giving  costs  on  one  principle  as  to  one  suit,  and  on 
another  principle  as  to  the  other,  has  imposed  on  him  the  duty  of 
applying  those  principles  as  be  best  may,  according  to  the  esta- 
blished practice,  to  the  facts  of  the  case.  And  we  entirely  concur 
in  the  memorandum  of  reasons  with  which  he  has  furnished  us. 
But  we  are  not  satisfied  that  he  has,  in  the  application  of  those 
principlesi  given  Mr.  BegUe  all  that  he  was  entitled  to.  In  the 
first  suit  we  think  he  has  put  rather  too  narrow  a  construction  on 
the  words  '^  so  far  as  they  have  been  increased  by  the  answer." 
We  think  the  true  meaning  of  these  words  is,  *'  so  far  as  they  have 
been  increased  by  the  contention  in  the  answer."  If  Beghie  had 
filed  Iiis  bill  in  the  few  lines  in  which  he  might  have  set  forth  that 
he  was  the  holder  of  a  mortgage  intermediate  between  two  held  by 
the  Defendant,  and  praying  that  he  might  redeem  the  first  and  add 
it  to  his  own  security,  and  then  be  redeemed  by  the  Defendant  as 
owner  of  the  third,  and  the  Defendant  had  thereupon,  by  his 
answer,  contested  his  title  as  mortgagee,  and  the  Plaintiff  bad 
thereupon  amended  his  bill  to  introduce  charges  and  statements  to 
rebut  such  contention,  it  would  have  been  impossible  to  say  that 
such  amendment  was  not  occasioned  by  the  answer.    We  think 

that  it  ought  to  make  no  difference  that  he  has  in  the  bill  antici- 
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pated  the  contentioQ,  which  had,  in  fact,  been  raiaed  before  aait ; 
and  that  8o  mnch  of  the  bill  as  was  reallj  and  fairly  directed  to 
meet  by  anticipation  the  case  made  by  the  answer  onght  to  be 
considered  and  dealt  with  as  if  it  had  been  made  by  amendment 
after  answer. 

Again,  in  the  second  snit^  we  agree  with  the  Vaster  that  it  is 
yery  difficult,  in  most  cases  impossible,  to  deal  with  general  costs 
where  one  party  has  the  costs  of  part  of  a  suit  in  any  different  way 
than  by  the  rule  of  proportion  which  he  has  stated.  It  would  be 
endless  if  the  Master  had  to  inquire  how  many  hours  of  counsers 
addresses  were  to  be  attributed  to  the  one,  and  how  many  to  the 
other  part  of  the  suit,  or  how  much  of  a  fee  was  to  be  attributed 
to  the  one  and  how  much  to  the  other. 

But  there  was  in  this  case  a  datum,  which  would  have  enabled 
the  Master,  with  respect  to  the  hearing  for  example,  to  have 
assigned  a  greater  proportion  of  costs  to  that  which  was  obyiously 
the  prominent  subject  of  litigation.  He  has,  by  reason  of  the 
magnitude  of  the  case,  allowed  three  counsel  instead  of  the  ordi- 
nary two.  Now,  it  is  certain  that  the  additional  magnitude  of  the 
case  which  called  for  such  allowance  must  have  been  due  to  the 
contention  as  to  the  validity  of  Beghie's  security ;  and  we  think 
that,  in  the  taxation,  regard  ought  to  have  been  had  to  that  cir^ 
cumstance.  We  wish  the  Master,  therefore,  to  reconsider  his 
taxation  accordingly.  The  order  of  the  yice-Chancellor  must  be 
discharged. 

Solicitors :  Messrs.  Thomas  &  EoUamB ;  Messrs.  HUlyer  & 
Feinwich 
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A  creditor,  on  the  2l8t  of  July,  1870,  aenred  on  a  non-tinder  a  debtor^s  sum- 
mons for  a  sum  exceeding  £50.  The  debtor  filed  an  affidayit  denying  the  debt, 
and  on  the  5th  of  August  obtained  the  common  order  that  he  should  giro 
security  within  seven  days,  and  that  on  his  so  doing  proceedings  should  be 
stayed  till  the  Court  in  which  proceedings  should  be  taken  for  recovery  of 
the  debt  had  come  to  a  decision.  On  the  12th  of  August  an  order  was  made 
by  consent  giving  him  a  week's  further  time  to  complete  the  security.  He 
never  gave  the  security,  and  on  the  16th  of  February,  1871,  the  creditor 
.  filed  a  petition  for  adjudication,  on  the  ground  of  n^lect  to  pay,  secure,  or 
compound  for  the  debt : — 

Eddf  that  there  was  a  complete  act  of  bankruptoy  at  the  expiration  of  three 
weeks  from  the  service  of  the  summons,  and  that  the  Petition,  not  having 
been  filed  till  more  than  six  months  after  that  time,  though  within  six 
months  from  the  ex|nration  of  the  extended  time  for  giving  security,  was 
tookte. 

SemhUf  that  if  the  debt  is  ultimately  paid,  the  act  of  bankruptoy  is  one  to. 
which  the  title  of  trustees  under  an  adjudication  founded  on  a  subsequent 
act  of  bankruptoy  would  not  relate  back. 

X  flIS  was  an  appeal  from  an  order  of  Mr.  Begistrar  P^s,  ad- 
judicating the  Appellant  a  bankrupt.  The  grounds  of  the  appeal 
on  the  merits  were,  that  there  was  no  sufficient  eyidence  of  an  act 
of  bankruptcy,  or  of  the  petitioning  creditor's  debt,  but  a  pre- 
liminary objection  to  the  adjudication  was  raised  which  alone  was 
argued  before  the  Court  of  Appeal,  that  the  act  of  bankruptcy  (if 
any)  occurred  more  than  six  months  before  the  presentation  of  the 
petition  for  adjudication,  and  that  therefore  the  order  of  adjudica- 
tion was  bad.  The  alleged  act  of  bankruptcy  was  the  neglect  for 
three  weeks  after  service  of  a  debtor's  summons  to  pay,  secure,  or 
compound  for  a  debt  exceeding  £50,  the  debtor  not  being  a  trader. 
The  debtor^s  summons  was  served  on  the  2l8t  day  of  July,  1870. 
Within  the  period  of  three  weeks  from  the  service  of  the  summons 
the  Appellant  made  an  affidavit  denying  the  debt,  and  applied  to 
the  Eegistrar  to  dismiss  the  summons,  and  obtained,  on  the  5th  of 
August,  1870,  an  order  from  the  Registrar  that  he  should,  within 
seven  days,  give  the  usual  bond,  with  suretiesi  to  pay  such  sum  or 
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ExparU  Dions,  and  that  on  such  security  being  given  all  proceedings  on 
WJKB.  ^jjQ  summons  should  be  stayed  until  the  Court  in  which  the  pro- 
WiBB.       ceedings  should  be  taken  should  have  come  to  a  decision  thereon. 

On  the  12th  of  August,  1870,  being  the  last  day  for  giviug 

security,  the  Appellant,  by  consent  of  the  petitioning  creditor, 
obtained  a  further  order  postponing  the  time  for  perfecting  the 
security  till  the  19th  of  August    The  security  never  was  given. 

On  the  16th  of  February,  1871,  the  petition  for  adjudication  was 
filed,  and  on  the  24th  of  March  the  Registrar  adjudicated  the 
Appellant  a  bankrupt. 

Mr.  De  Oex^  Q.C.,  Mr.  Baglet/,  and  Mr.  CraohnaUj  for  the 
Appellant : — 

The  petition  is  too  late,  the  act  of  bankruptcy  having  been  com- 
plete on  the  12th  of  August,  at  the  expiration  of  twenty-one  days 
from  the  service  of  the  summons.  The  terms  of  the  Bankruptcy 
Act,  1869,  sect.  6,  are  express,  and  the  Begistrar  could  not  override 
them  by  enlarging  the  time.  Any  injustice  from  this  is  prevented 
by  sect  9,  par.  2.  Bule  41  of  the  Bankruptcy  Bules,  1870,  assumes 
that  there  may  be  an  act  of  bankruptcy,  though  the  proceediogs 
have  been  stayed. 

Mr.  Olasae,  Q.C.,  and  Mr.  Beed,  in  support  of  the  order  :^ 

Sect.  9  does  not  apply  to  a  debtors  summons  at  alL  Ex  parte 
Johnson  (1),  shews  the  effect  of  staying  proceedings.  The  result  of 
the  Appellant's  argument  is,  that  a  rich  solvent  man  who  is  served 
with  a  debtor  s  summons  for  £100,  and  defends  the  action,  has  com- 
mitted an  act  of  bankruptcy.  According  to  Bule  24  of  the  Bank- 
ruptcy BuleSy  if  the  result  of  the  action  is  in  favour  of  the  alleged 
debtor,  the  summons  is  to  .be  dismissed,  but  in  the  meantime,  ac- 
cording to  the  Appellant,  he  has  committed  an  act  of  bankruptcy. 
The  Begistrar  must,  by  the  nature  of  the  case,  have  a  power  to  post- 
pone. The  form  of  summons,  No.  4,  in  the  Schedule  to  the  Bank- 
ruptcy Bules,  which  have  the  force  of  an  Act,  supports  our  view. 
The  6Cope  of  the  Act,  sect  7,  clause  2,  is,  that  if  the  debtor  is  served 

(1)  Law  Rep.  5  Ch.  741. 
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and  does  not  take  steps  to  dispute  the  debt,  be  is  to  be  taken     L.JJ. 
to  hare  admitted  it,  and  then  his  not  paying  it  is  an  act  of  bank-       isri 
rnptcj ;  he  must  be  in  de&ult.    The  act  of  bankruptcy  consists     jorporf* 
in  ** neglecting"  to  pay  or  secure  the  debt,  and  there  is  no  neglect      ^"■■' 
while  the  alleged  debtor  is  taking  steps  to  secure  it  as  rapidly       wiu. 
as  the  Court  requires.    The  fallacy  of  the  Appellant's  argument  is 
that  it  makes  time  run  during  a  stay  of  proceedings,  so  that  if  an 
action  was  directed,  as  here,  with  a  stay  of  proceedings,  and  the 
Plaintiff  obtained  a  verdict  after  the  six  months,  he  would  have  no 
act  of  bankruptcy  on  which  he  could  proceed.    If  he  succeeds  in 
the  action  in  those  circumstances,  he  cannot  reoeire  the  debt,  for 
he  has  notice  of  an  act  of  bankruptcy. 

[The  Lord  Justice  Hellish  : — ^But  it  is  an  act  of  bankruptcy 
on  which  no  other  creditor  can  proceed  to  adjudication.] 

The  41st  rule  applies  only  where  the  alleged  debtor  has  appeared 
to  the  summons,  and  some  order  is  made  with  which  he  does  not 
comply. 

Mr.  Boffley,  in  reply : — 

A  stay  of  proceedings  does  not  affect  the  act  of  bankruptcy,  but 
it  prevents  the  creditor's  proceeding  on  it  while  the  proceedings 
are  stayed.  No  harm  can  be  done  to  a  man  by  making  him  com- 
mit an  act  of  bankruptcy  of  which  no  use  can  be  made  against 
him. 

Aug.  3.  Bib  G.  Hellish,  L  J.,  delivered  the  judgment  of  the 
Ckmrt,  and,  after  stating  the  facts  as  above,  continued  :— 

The  question  is,  was  the  petition  presented  within  six  months 
of  the  completion  of  the  act  of  bankruptcy.  If  the  act  of  bank- 
ruptcy was  complete  on  the  expiration  of  three  weeks  from  the 
service  of  the  summons,  the  petition  for  adjudication  was  too  late ; 
but  if  the  act  of  bankruptcy  was  not  complete  until  the  debtor 
made  default  in  giving  security  in  compliance  with  the  order  of 
the  Registrar,  the  petition  for  adjudication  was  in  time. 

The  6th  sub-section  of  the  6th  section  of  the  Act  of  1869 
describes  the  act  of  bankruptcy  as  follows :  **  That  the  creditor 
presenting  the  petition  has  served  in  the  prescribed  manner  on  the 
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h,  JJ.      debtor  a  debtor's  sammoiiB  requiriog  the  debtor  to  pay  a  ram  due, 
iftTl        of  an  amount  not  less  than  £50,  and  the  debtor,  being  a  trader,  has, 
j^'Zru     ^  ^^^  space  of  seven  days,  or  not  being  a  trader  has  for  the  space 
WiE«.       Qf  three  weeks,  succeeding  the  serrice  of  such  summons,  n^lected 
Wuv.      ^  P^7  ^cb  ^^9  ^^  ^  secure  or  compound  for  the  same."    The 
~*^        effect  of  that  section,  unless  qualified  by  some  subsequent  section, 
or  by  the  rulesi  seems  to  us  to  be  that  if  a  person  who  is  really  in- 
debted to  another  in  a  sum  exceeding  £50  is  served  with  the 
summons,  and  does  not  pay  or  secure  or  compound  for  the  debt 
within  three  weeks  from  the  service  of  the  summons,  the  act  of 
bankruptcy  is  complete  on  the  expiration  of  the  three  weeks.    We 
think  that  if  a  person  who  is  really  indebted  does  not  pay,  he 
neglects  to  pay  within  the  section*    It  is  argued,  however,  that 
this  section  is  modified  by  the  7th  section,  the  latter  part  of 
which  is  as  follows:     ''Any  debtor  served  with  a  debtor's  sum- 
mons may  apply  to  the  Court,  in  the  prescribed  manner  and 
within  the  prescribed  time,  to  dismiss  such  summons,  on  the 
ground  that  he  is  not  indebted  to  the  creditor  serving  such  sum- 
mons, or  that  he  is  not  indebted  to  such  amount  as  will  justify  such 
creditor  in  presenting  a  bankruptcy  petition  against  him ;  and  the 
Court  may  dismiss  the  summons  with  or  without  costs,  if  satisfied 
with  the  allegations  made  by  the  debtor,  or  it  may  upon  such 
security  (if  any)  being  given  as  the  Court  may  require  for  payment 
to  the  creditor  of  the  debt  alleged  by  him  to  be  due,  and  the  costs 
of  establishing  such  debt,  stay  all  proceedings  on  the  summons  for 
such  time  as  will  be  required  for  the  trial  of  the  question  relating 
to  such  debt*'    This  section  unquestionably  enables  the  debtor,  if 
in  compliance  with  the  rule  he  makes  an  affidavit  denying  the 
debt,  to  obtain  the  decision  of  the  B^istrar,  and  if  the  Kegistrar 
decides  against  him,  and  he  gives  security  if  required,  the  decision 
also  of  a  competent  Courts  as  to  the  existence  of  the  debt ;  and 
although  the  section  does  not  in  terms  say  how  or  when  the  pro- 
ceedings in  bankruptcy  are  to  be  stopped,  it  is  certainly  absurd  to 
suppose  that  the  proceedings  in  bankruptcy  are  to  go  on  until  the 
question  whether  there  is  or  is  not  a  debt  has  been  determined* 
Now  this  object  may  be  attained  either  by  holding  that  where  an 
application  is  made  to  the  Court  within  the  twenty-one  days  to  dis- 
miss the  summons,  the  completion  of  the  act  of  bwkruptoy  is  post* 
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poned  until  that  application  has  been  disposed  of,  or  by  holding  that      U  JJ. 
thongh  an  act  of  bankruptcy  has  been  committed  if  there  is  a  real        1871 
debt  to  the  prescribed  amount^  no  petition  for  an  adjudication  can     jbx  parte 
be  presented,  or  by  holding  that  though  an  act  of  bankruptcy  has       ^"*' 
been  committed,  and  though  a  petition  for  adjudication  may  be       Wm. 
presented,  yet  that  no  order  of  adjudication  can  be  made.    We  do        """" 
not  think  that  any  other  section  of  the  Act  throws  any  material 
light  upon  the  proper  construction  of  this  section,  and  if  the  ques- 
tion had  depended  upon  the  Act  alone  we  should  have  had  great 
doubt  what  the  proper  construction  was ;  but  we  are  of  x>pinion 
that,  where  the  construction  of  the  Act  is  ambiguous  and  doubtful 
on  any  point,  recourse  may  be  had  to  the  rules  which  haye  been  made 
by  the  Lord  Chancellor  under  the  authority  of  the  Act,  and  if  we 
find  that  in  the  rules  any  particular  construction  has  been  put  on 
the  Act,  that  it  is  our  duty  to  adopt  and  follow  that  construction. 
There  are  several  rules  relating  to  debtor's  summons,  but  those 
rules  do  not  appear  to  us  to  a£ford  any  material  assistance  in  de- 
termining the  question  now  before  us.    Beliance,  however,  was 
placed  on  the  41st  rule,  which  is  as  follows :  '' A  debtor  shall  not 
be  adjudged  bankrupt  on  a  petition  in  which  the  act  of  bankruptcy 
stated  to  have  beeu  committed  by  him  is,  that  the  debtor  has 
neglected  to  pay,  secure,  or  compound  with  the  petitioner  a  sum 
mentioned  in  a  debtor's  summons  within  seven  days,  or  three 
weeks,  as  the  case  may  be,  where  such  debtor  shall  have  applied 
for  the  dismissal  of  such  summons,  until  after  the  hearing  of  the 
application,  or  where  the  summons  has  been  dismissed,  or  during  a 
stay  of  the  proceedings  thereon."  Now  this  rule,  in  substance,  lays 
down  that  if  an  application  is  made  to  the  Court  within  the 
twenty-one  days  to  dismiss  the  summons,  the  debtor  shall  not 
be  adjudged  a  bankrupt  until  that  question  has  been  determined, 
and  then  only  if  it  is  determined  against  the  debtor,  and  seems  to 
us  manifestly  to  assume  that  an  act  of  bankruptcy  may  have  been 
committed,  and  a  valid  petition  of  adjudication  presented,  before 
the  Court  of  Bankruptcy  has  determined  whether  the  debtor's  sum- 
mons ought  or  ought  not  to  be  dismissed;  because  if  no  act  of 
bankruptcy  could  have  been  committed,  or  no  valid  petition  for 
adjudication  presented,  it  was  wholly  unnecessary  to  provide  that 
the  debtor  should  not  be  adjudicated  a  bankrupt.    Beliance,  on 
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the  other  side,  was  placed  on  the  form  of  the  debtor's  summonsy  and 
it  was  said  that  this  form  was  so  framed  as  to  lead  a  debtor  to 
believe  that  if  he  made  an  affidavit  denying  the  debt,  and  applied 
to  the  Court  to  dismiss  the  summons,  he  would  not  commit  an  act  of 
bankruptcy  at  the  end  of  the  twenty-one  days.  We  think,  however, 
that  the  form  is  quite  consistent  with  the  construction  we  have  put 
on  the  41st  rule,  and  that  it  only  holds  out  to  the  debtor  that 
he  will  not  be  adjudicated  a  bankrupt,  and  does  not  hold  out  to 
him  that  he  will  not  commit  an  act  of  bankruptcy  if  he  really  owes 
the  debt  and  does  not  pay  it  within  the  twenty-one  days.  It  was 
also  argued  that  if  an  act  of  bankruptcy  was  committed  in  aU  cases 
at  the  end  of  the  three  weeks,  the  creditor  afterwards  could  not 
safely  receive  payment  of  the  debt,  because  he  would  receive  it 
with  notice  that  an  act  of  bankruptcy  had  been  committed,  and 
that  if  the  debtor  was  afterwards  adjudicated  a  bankrupt  on  the 
petition  of  another  creditor,  the  title  of  the  trustee  would  relate 
back  to  the  act  of  bankruptcy  which  was  completed  at  the  expira* 
tion  of  twenty-one  days.  We  do  not  think  this  consequence  would 
follow.  When  the  debt  js  paid  the  act  of  bankruptcy  committed 
at  the  expiration  of  the  time  mentioned  in  the  debtor  summons 
ceases  to  be  an  act  of  bankruptcy  on  which  the  debtor  can  be 
adjudicated  a  bankrupt,  and  we  think  it,  at  the  same  time,  ceases 
to  be  an  act  of  bankruptcy  to  which  the  title  of  the  tnistee  can 
relate  back  under  the  11th  section. 

On  the  whole  we  are  of  opinion  that,  in  this  case,  the  petition 
for  an  adjudication  was  presented  too  late,  and  that,  consequently, 
the  order  of  the  Begistrar  must  be  reversed  and  the  bankruptcy 
petition  dismissed,  and  that  the  petitioning  creditor  must  pay  Mr. 
Wier'a  costs  of  opposing  the  petition  in  the  Court  below.  If,  how* 
ever,  Mr.  Wier  will  undertake  to  bring  no  action  on  account  of 
his  having  been  adjudicated  a  bankrupt,  we  think  he  should  also 
have  his  costs  of  this  appeal,  and  that  the  costs,  both  in  the  Court 
below  and  of  this  appeal,  should  be  taxed  as  between  solicitor  and 
client. 


Solicitors:  Mr.  A.  Bedddl;  Mr.  W.  Foster. 
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Ex  parte  OEDE.    In  re  HORSLET.  l.  jj. 

1871 

Liquidation  hy  ArrangefMnt — Adjoumtnent — Besolution  of  Creditors — Majority        ^^^ 
— Bankruptcy  Act^  1869,  f.  16,  sub-s,  1-^Banhruptcy  Bules,  1870,  Bides  273,       Aug,  3. 
275, 293.  

At  a  meeting  of  creditors  held  under  a  petition  for  liquidation,  an  adjourn- 
ment was  proposed,  and  a  resolution  for  adjournment  was  signed,  but  only  by 
a  number  of  creditors  forming  somewhat  less  than  a  majority  in  value  of  all 
the  creditors  who  had  handed  in  their  proofs.  The  adjourned  meeting  was 
held,  and  resolutions  for  liquidation  passed.  The  Registrar  refused  to  raster 
them,  being  of  opinion  that  the  adjournment  was  ineffectual,  and  the  ad- 
journed meeting  therefore  irregular.  The  Chief  Judge  ordered  the  resolutions 
to  be  registered,  being  of  opinion  that,  under  sect.  16  of  the  Bankruptcy 
Actf  1869,  the  majority  required  was  not  a  majority  of  creditors  present,  but 
of  creditors  present  and  voting ;  and  that,  in  the  present  case,  the  majority 
of  those  present  had  not  voted  either  way : — 

Held,  on  appeal,  that  a  resolution  for  adjournment  requires  to  be  passed 
with  the  same  formalities  as  other  resolutions ;  and  that  every  creditor  who 
has  handed  in  his  proofs,  and  does  not  sign  the  resolution,  must  be  taken  to 
have  voted  against  it,  unless  he  withdraws  his  proofs  under  Rule  273 ;  in 
which  case,  for  the  purposes  of  the  proposed  resolution,  he  is  to  be  considered 
not  present  at  the  meeting : 

Held,  therefore,  that  the  resolution  for  adjournment  was  not  duly  passed, 
and  the  adjourned  meeting  not  duly  held. 

IhIS  was  an  appeal  from  a  decision  of  the  Chief  Judge  in 
Bankruptcy,  reversing  a  decision  of  the  County  Court  Judge  of 
Norfolk,  who  had  refused  to  direct  the  registration  of  certain 
resolutions  of  creditors* 

On  the  4th  of  November,  1870,  Messrs.  Hordey  &  Son  filed,  in 
the  County  Court  of  Great  Yarmovih^  a  petition  lor  liquidation, 
and  notices  were  given  for  a  meeting  of  creditors,  on  the  29th  of 
November,  at  the  Inns  of  Court  Hotel,  Holbom.  Messrs.  Qumeys 
&  Co.,  bankers,  of  Qreai  Yarmouth  (of  which  bank  the  Appellant, 
Mr.  Orde,  was  the  managing  partner),  were  the  largest  creditors. 
At  the  meeting,  Mr.  Orde  being  in  the  chair,  a  long  discussion 
took  place,  and  no  determination  having  been  come  to  by  the 
creditors,  a  solicitor  present,  who  held  the  proxies  of  a  number  of 
creditors,  proposed  an  adjournment.  Mr.  Copeman,  the  solicitor 
of  the  debtors,  who  also  held  a  number  of  proxies,  deposed  that 
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L.  JJ.;  he  opeiily  stated  at  the  meeting  that  he,  on  behalf  of  the  creditors 
1871  whom  he  represented,  objected  to  the  adjournment,  and  shoold 
Ex  paru  ^^^  against  it.  Mr.  Orde  also  deposed  that  he  voted  against  it. 
Obdb.  Several  persons  who  were  present  deposed,  on  the  other  hand,  that 
ll(iBfli.sT.  Mr.  Copeman  and  Mr.  Orde  declined  to  vote.  A  resolution  for 
""^  a  Ijouming  the  meeting  to  that  day  week  was  drawn  np,  and  was 
signed  by  a  number  of  creditors  (being,  as  it  was  supposed  at  the 
time,  a  majority  in  value  of  those  present  personally  or  by  proxy 
at  the  meeting),  and  was  handed  to  the  chairman  along  with  the 
proofs  and  proxies  of  all  the  creditors  who  were  present  at  the 
meeting  personally  or  by  proxy.  The  chairman  directed  Mr.  Cope- 
man  to  file  them  with  the  Begistrar  of  the  C!ounty  Court  at 
Tarmouth. 

On  the  same  day  Mr.  Orde  filed,  in  the  County  Court  at  Yar- 
mouth,  a  petition  for  adjudfeation  in  bankruptcy  against  Horsby  dt 
Son,  on  the  footing  of  a  declaration  of  insolvency  signed  by  them 
on  the  23rd  of  November,  and  left  by  them  with  Mr.  Orders 
solicitor;  and  on  the  Ist  of  December  they  were  adjudicated 
bankrupts. 

After  this,  Mr.'  Copeman  handed  in  to  the  Begistrar  the  proofs 
and  proxies  of  the  creditors  attending  the  meeting  of  the  29th  of 
November,  and  the  resolution  for  adjournment.  The  Begistrar 
declined  to  register  the  resolution.  The  adjourned  meeting  was 
held  on  the  6th  of  December,  and  resolutions  for  liquidation  were 
passed  which,  it  was  admitted,  were  duly  passed  if  the  meeting 
was  regular.  The  Begistrar,  on  the  9th  of  December,  1870, 
refused  in  writing  to  register  these  resolutions,  one  reason  alleged 
being  that  the  adjourned  meeting  was  not  duly  held. 

The  question  whether  this  latter  meeting  was  duly  held  turned 
upon  the  question  whether  the  resolution  for  adjournment  was 
effectual.  On  scrutiny,  it  turned  out  that  the  proofs  and  proxies 
handed  in,  as  reduced  by  the  scrutiny,  amounted  to  £5918 12s.  9d.f 
and  that  the  amount  of  the  debts  of  the  creditors,  by  whom  or  on 
whose  behalf  the  resolution  for  adjournment  was  signed,  was  (as 
reduced  on  scrutiny)  £2834  18s.  2d.,  being  less  than  half  the  total 
amount  of  proofs  and  proxies. 

On  the  22rd  of  March,  1871,  the  Judge  of  the  County  Court  re- 
fused an  application  by  the  trustees  appointed  by  the  resolutions  of 
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tho  6th  of  DeoerabeTy  1870,  to  have  the  resolutions  registered,  the      l.  jj. 
groand  of  the  decision  being  that  the  resolutions  were  not  duly        isn 
passed.    The  trustees  appealed  to  the  Chief  Judge,  who,  on  the  9th     jg^"!^, 
of  May,  1871,  reversed  the  order  of  the  County  Court  Judge,  and       Obdk. 
ordered  the  Begistrar  to  register  the  resolutions.    His  Honour  was     h<»blbt. 

of  opinion  that^  under  the  Banhrupiey  Act,  1869,  sect.  16,  sub-sect.  7,       

the  statutory  majority  required  was  not  a  majority  of  all  the  cre- 
ditors present  personally  or  by  proxy,  but  of  creditors  present  per- 
sonally or  by  proxy  and  voting  on  the  resolution,  and  that  in  the 
present  case  the  majority  of  the  creditors  had  not  voted  at  all. 

Mr.  De  Oex,  Q.C.,  and  Mr.  Bdbertson  Ortffiths,  for  the  Appel- 
lant : — 

At  a  meeting  of  this  nature  every  creditor  proves  in  person 
or  by  proxy,  his  proof  being  handed  in  to  the  Begistrar.  The 
signing  the  resolutions  constitutes  the  voting  for  it:  In  re 
BttsseU  (1) ;  and  in  order  that  a  resolution  may  be  passed  by 
a  majority,  we  contend  that  it  must  be  signed  by  a  majority  of  all 
the  creditors  whose  proofs  are  in  the  hands  of  the  Begistrar.  What 
we  say  is,  that  a  creditor  votes  for  the  resolution  if  he  signs  it ;  if 
he  wishes  not  to  vote,  he  must  take  back  his  proof  under  Bule  273 
of  the  Bankruptcy  Bules;  if  he  neither  takes  away  his  proof  nor 
signs,  he  is  to  be  taken  as  voting  against  the  resolution :  Bules 
273,  275,  276,  284, 293,  294  of  the  Bankruptcy  Bules,  1870.  Bule 
293  is  conclusive  on  the  point.  The  forms  in  the  schedule  contain 
no  column  for  non-assenting  creditors.  The  resolutions  describe 
the  persons  signing  as  a  majority,  which  they  were  not.  The  Chief 
Judge  went  on  sect  16,  sub-sect  7  of  the  Act,  relying  on  the  words 
*'  voting  on  such  resolution."  We  contend  that  this  merely  ex- 
presses that  a  majority  can  pass  a  resolution,  and  that  to  do  so 
they  must  vote. 

Mr.  Meed,  eontrd, : — 

I  contend  that  a  mere  resolution  to  adjourn  does  not  require  all 
the  formalities  prescribed  by  the  rules  for  resolutions  affecting  the 
substance  of  the  proceedings. 

[The  Lord  Justice  Mellish  : — It  seems  to  me  that  an  adjourn- 

(1)  Law  Rep,  5  Cb.  722. 
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L.  jj.       ment  requires  a  formal  resolution.    Otherwise,  on  the  face  of  the 
1871        proceedings,  the  second  meeting  would  appear  irregular.] 


Exparie        Assuming  that  to  be  so,  I  contend  that  the  Act  and  rules  have 

In  re       ^^^^  complied  with.    According  to  In  re  RusseU  (1),  the  Court  can 

IloMUBT.    Qjjiy  IqqJj  iq  i}^Q  signatures  to  the  resolution,  and  here  the  only 

signatures  are  those  of  assenting  creditors. 

[The  Lord  Justice  Mellish  : — ^Nothing  is  said  in  In  re  Bimell 
about  negative  voting.  The  decision  of  the  Chief  Judge  seems  to 
me  rather  to  go  against  the  principle  of  that  case,  for  he  appears  to 
have  relied  on  the  affidavit  that  Copeman  said  he  should  not  vote.] 

Bule  275  shews  the  intention  of  the  Act  and  Orders. 

[The  Lord  Justice  Mellish  referred  to  Rule  273.] 

Rule  293  is  not  consistent  with  sect.  16,  sub-sect  7,  of  the  Act, 
and  is  therefore  ultra  virea. 
[Rule  310  was  also  referred  to.] 

Sir  W.  M.  James,  L. J. : — 

This  is  an  appeal  from  a  decision  of  the  Chief  Judge  in  Bank- 
ruptcy, reversing  the  decision  of  the  County  Court  Judge  as  to  the 
filing  and  validity  of  certain  resolutions  passed  under  the  liquida- 
tion clauses  at  an  adjourned  meeting.  The  question  resolves  itself 
into  this,  whether  the  resolution  for  adjourning  the  meeting  was 
a  valid  resolution ;  for  it  is  admitted  that  if  there  was  no  valid 
resolution  adjourning  the  original  meeting,  then  there  was  no  vah'd 
meeting  held  afterwards,  and  the  resolutions  passed  at  it  must  of 
course  be  invalid.  That  question,  if  it  had  to  be  determined  by 
the  construction  of  the  rules  alone,  would  seem  to  me  scarcely  to 
admit  of  argument.  The  whole  meaning  and  spirit  of  the  regula- 
tions as  to  liquidation  seem  to  me  clearly  to  require  that  persons 
who  wish  to  take  things  out  of  their  normal  course,  and  to  deprive 
creditors  of  their  legal  right  to  have  their  insolvent  debtor's  estate 
administered  in  bankruptcy,  should  have  the  onus  thrown  upon 
them  of  obtaining  the  actual  assent  of  a  sufficient  proportion  of 
the  other  persons  present  at  the  meeting.  There  is  nothing  either 
in  the  rules  or  in  the  forms  annexed  to  the  rules  which  in  any 

(1)  Law  Kep.  6  Ch.  722. 
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way  points  to  assents^  dissents,  and  neuters,  except  in  the  one  way 
to  which  I  shall  presently  refer.    The  rules  do  not  say'^that  you 
are  to  shew  that  the  persons  who  vote  affirmatiyely  are^more  than 
the  persons  who  vote  negatively.    The  language  of  the  293rd  rule, 
which  seems  to  me  to  be  nearly  conclusive  on  the  matter,  is  that 
**  where  any  resolution  is  required  to  be  passed  or  any  act  to  be 
done  by  the  creditors  present  or  represented  at  the  meeting,  the 
majority  required  for  the  purpose  shall,  in  the  absence  of  any 
enactment  to  the  contrary,  be  a  majority  in  value  of  the  creditors 
present  or  represented  thereat."    That  is  to  say,  to  make  a  reso- 
lution valid  you  must  shew  affirmatively,  not  that  the  assents  are 
more  numerous  than  the  dissents,  but  that  they  amount  to  a 
proper  proportion — either  a  simple  majority  or  the  statutory 
majority  required — of  the  persons  present  at  the  meeting,  and  that 
is  to  be  evidenced  by  a  resolution  signed  by  the  persons  assenting 
thereto.    That  being  the  resolution  which  is  required  to  be  pro- 
duced to  the  Registrar  for  registration  or  for  filing,  the  Begistrar  is 
to  see  that  the  persons  assenting  thereto  do  constitute  a  majority 
in  value  of  the  creditors  present  or  represented  at  the  meeting, 
or  a  majority  of  two-thirds,  as  the  case  may  be ;  and  the  duty  is 
not  cast  upon  him  of  ascertaining  whether  any  of  the  other  persons 
present  voted  against  the  resolution,  or  expressed  themselves 
neuter,  or  as  not  desiring  to  vote  at  all.    It  would  give  rise  to 
endless  conflicts  if  the  Begistrar  had  any  duty  of  that  kind  to  per- 
form ;  whereas  his  real  duty  is  simple— he  has  the  papers  before 
him,  and  he  has  merely  to  ascertain  whether  the  resolution 
brought  to  him  is  signed  by  persons  whose  debts  amount  to  the 
proper  proportion  of  the  total  amount  of  debts  proved.     This 
explains  the  object  of  the  273rd  rule,  which  enables  a  person  who 
does  not  wish  to  vote  at  all  upon  any  particular  resolutions,  nor 
to  have  his  debt  taken  into  account  in  ascertaining  whether  the 
requisite  majority  has  been  obtained,  to  withdraw  his  proof,  so  that 
he  may  no  longer  be  considered  present  at  the  meeting.    What 
was  decided  in  the  case  of  In  re  Bussell  (1)  appears  to  me  to  be 
that  you  are  to  look  only  to  the  papers,  and  without  attending 
to  anything  that  was  said  or  done  in  the  room,  to  see  whether 
those  persons  who  have  signed  the  resolution  were  the  proper 
majority  of  those  who  bad  been  present  at  the  meeting,  either  by 
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themselYes  or  by  proxy.  It  was  said,  however,  that  this  is  inccm- 
sistent  with  the  Act  of  Parliament,  and  that  there  is  a  provision 
of  the  Act  about  these  liquidation  meetings  which  throws  us  back 
to  the  provision  of  sect.  16,  defining  the  majority  as  being  ^  a 
majority  of  the  persons  present  and  voting  thereon,"  that  is,  voting 
on  the  resolution;  and  it  is  said  that  Bule  293  is,  therefore, 
inconsistent  with  the  Act  of  Parliament.  If  there  be  such  an 
inconsistency  between  the  rules  and  the  Act  of  Parliament,  then 
beyond  all'  question  the  case  of  In  re  JRusseU  (1)  ^tis  improperly 
decided,  but  it  seems  to  me  that  there  is  no  real  inconsistency 
between  the  statute  and  the  provision  in  the  rules.  The  Act  gives 
no  definition  or  explanation  of  the  words  '^  voting  thereon,*'  and  it 
is,  in  my  judgment,  quite  within  the  scope  of  the  authority  given 
by  the  Act  of  making  rules  and  regulations  to  define  what  shall 
be  the  meaning  of  the  words  '^  voting  thereon."  Taking  the  whole 
of  the  rules  together,  including  the  rule  enabling  a  creditor  to 
withdraw  his  proof,  the  scheme  appears  to  come  to  this,  that  all 
persons  who  attend  at  the  meeting  and  give  in  their  proofs  are  to 
be  considered  as  being  there  for  the  purposes  of  voting  upon  every 
resolution  presented  to  the  meeting.  They  are  there  for  that  pur- 
pose, and  it  is  not  necessary  that  they  should  express  their  dissent 
— ^if  they  are  present^  and  do  not  express  their  dissent  by  signing 
the  resolution,  they  are  practically  voting  in  the  negative.  If 
they  do  not  wish  to  vote  they  must  withdraw  their  papers  from 
the  chairman  and  retire,  not  retire  personally,  but  retire  from  the 
resolution,  and  allow  the  matter  to  be  decided  by  the  others.  It 
seems  to  me  that  this  is  the  substance  of  the  scheme,  and  it  makes 
the  Act  of  Parlifiunent  consistent  with  the  rules. 

I  am  of  opinion,  therefore,  that  the  learned  Judge  of  the  County 
Court  had  come  to  a  right  conclusion  on  the  matter,  and  that  the 
Chief  Judge  in  Bankruptcy  was  not  right  in  reversing  him.  I 
caimot  conceive  that  any  difficulty  can  arise  from  this  construction 
of  the  Act  of  Parliament  and  the  rules.  It  is  very  important  that 
every  resolution,  including  a  resolution  for  adjournment,  should 
be  carried  by  the  statutory  majority.  At  first  I  was  inclined  to 
think  that  a  difierent  rule  might  have  applied  to  an  adjournment, 
but  on  farther  consideration  I  think  not,  as  an  adjournment  may 
be  of  vital  importance  to  the  interests  of  creditors.    It  may  be  a 

(1)  Law  Rep.  6  Ch.  722. 


VOUYL] 


OHANOEBT  APPEALS. 


887 


very  serious  matter  to  some  of  the  creditors  to  have  the  meeting 
adjourned  again  and  again,  and  it  is  quite  necessary  that  the  rule 
shoidd  be  exactly  the  same  with  regard  to  a  resolution  for  adjourn- 
ment as  to  any  other  resolution.  If  the  majority  of  the  creditors 
present  desire  that  there  should  be  an  adjournment^  they  need 
only  take  the  trouble  of  putting  their  names  to  a  resolution  for 
that  purpose ;  and  this  is  very  much  less  inconvenient  than  haying 
every  question  of  this  kind  made  the  subject  of  cross  affidavits  as  to 
statements  by  parties  of  their  intention  not  to  vote.  I  am  of  opinion, 
therefore,  that  a  resolution  for  adjournment  must,  like  any  other 
resolution,  be  evidenced'  by  a  resolution  in  writing,  signed  by  the 
proper  statutory  majority. 

Sir  G.  Mellish,  L.  J. : — 
I  am  of  the  same  opinion. 

Solicitors :  Messrs.  Peacock  dk  Ooddard  ;  Messrs.  Kent  &  Stenning. 
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In  re  LEIGH'S  ESTATE. 

Compensation  under  Lands  Clauses  Act,  1845,  s.  68 — Tenant  for  Life  and  Be- 
mainderman — Permanent  Improvements  and  Repairs — New  Buildings, 

On  a  Petition  by  a  tenant  for  life,  for  the  reinvestment  of  purchase-money 
paid  into  Court  under  the  Lands  Clauses  Act,  1845,  the  Court  will  not  allow  any 
of  the  fund  to  be  applied  in  recouping  the  tenant  for  life  what  he  has  already 
expended,  unless  such  expenditure  was  properly  a  charge  on  the  estate,  nor 
in  any  proposed  repairs  to  the  mansion-house.  But  the  Court  has  jurisdic- 
tion to  order  the  reinvestment  of  the  fund  in  building  or  rebuilding  houses 
on  the  estate,  and  will  do  so  if  it  appears  beneficial  to  the  estate,  and  if  the 
remaindermen  do  not  object 

The  order  of  Bacon,  V.C.,  varied. 

When  a  Petition  is  presented  by  a  tenant  for  life  for  the  reinvestment  of 
purchase-money  in  any  other  kind  of  investment  than  lands,  the  remainder- 
men ought  to  be  served. 

Jl  his  was  an  appeal  from  an  order  of  yice-Chancellor  Baconj 
made  on  a  Petition  for  reinvestment  of  money  paid  into  Conrt 
nnder  the  Lands  Clauses  Consolidation  Act,  1845. 

Sir  B.  H.  Leigh,  by  his  will,  dated  the  10th  of  June,  1841,  do- 
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L.  JJ.      vised  certain  freehold  estates  to  the  use  of  the  late  Lord  Kir^sdoum 

1^71        for  life,  without  impeachment  of  waste,  with  remainder  to  the  use 

jn  re       of  the  Petitioner  (now  Sir  B.  H.  Leigh,  Bart.)  for  life,  without  im- 

lixATi^     peachment  of  waste,  with  remainder  to  the  use  of  his  first  and  other 

— •        sons  successively  in  tail  male,  with  divers  remainders  over.    And 

he  bequeathed  the  residue  of  his  personal  estate  to  trustees,  in 

trust  to  invest  the  same  in  the  purchase  of  lands  to  be  settled  to 

the  same  uses  as  the  devised  estates. 

The  testator  died  in  1843,  and  Lord  Kinffsdowny  the  first  tenant 
for  life,  died  in  1867.  In  1852  the  local  board  of  health  for  the 
borough  of  Wiffan  purchased  a  share  in  the  Wiffan  WaterworkSy 
being  part  of  the  residuary  personal  estate  of  the  testator,  and  in 
1865  the  same  board  of  health  purchased  part  of  the  settled  freehold 
estates ;  and  the  purchase-money  in  both  cases  was  paid  into  Court 
under  the  Lands  Clauses  Consolidation  Aet, 

In  1862,  and  at  subsequent  times,  the  Lancashire  and  Yorkshire 
Railway  Company  purchased  portions  of  tbe  settled  freehold  estates, 
and  paid  the  purchase-moneys  into  Court  under  the  same  statute. 
At  the  time  when  the  Petition  was  presented,  the  sums  paid  in 
by  the  local  board  of  health  amounted  to  £1142  3s.  \d.  consols, 
and  the  money  paid  in  by  the  Lancashire  and  Yorkshire  Railway 
Company  to  £4057  5^.  consols. 

The  Petitioner  stated  in  the  Petition  that  he  had  expended 
£1581  in  making  substantial  and  permanent  improvements  in  the 
mansion-house  called  Barham  Court  and  the  grounds,  which  he 
particularly  specified ;  and  he  alleged  that  **  all  the  said  improve- 
ments are  calculated  to  increase  the  value  of  the  said  mansion- 
house  and  grounds,  and  to  render  the  same  more  commodious  to 
live  in,  and  more  eligible  for  letting,  in  case  it  should  be  necessary 
to  let  the  same."  The  Petitioner  had  also  expended  £142  6s.  lOd. 
in  the  erection  of  a  new  hop-kiln  and  buildings  and  of  a  new  cooling- 
floor  on  a  &rm  which  formed  part  of  the  Barham  Court  estate,  and 
the  tenant  was  willing  to  pay  an  additional  rent  of  £5  per  cent, 
on  that  expenditure. 

He  further  stated  that  the  roof  of  the  mansion-house  required  to 
be  repaired  at  a  cost  of  £100 ;  that  additional  servants'  rooms  were 
wanted  which  would  cost  £357;  that  new  farm  buildings  were 
required  to  an  estimated  amount  of  £444 ;  that  £350  were  required 
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for  increasing  the  outhouses  and  building  a  cottage  on  another      L^  Jj. 
part  of  the  same  estate ;  that  £300  were  required  for  additional       1871 
cottages  in  another  part  of  the  same  estate ;  and  £58  18a.  for  re-       j„  „ 
building  a  storeage  on  another  part  of  the  property ;  and  that  a     if '^^  ° 
public-bouse  called  the  "  Leigh  Amis  "  required  to  be  rebuilt  at  an       — 
expense  of  £700 :  all  which  he  alleged  to  be  substantial  and  per- 
manent improvements  to  the  estate.  The  Petition,  therefore,  prayed 
that  a  sufficient  portion  of  the  funds  in  Court  might  be  applied  in 
repaying  the  Petitioner  the  two  sums  of  £1581  and  £142  6s.  \Qd, 
expended  by  him,  and  in  doing  the  works  proposed  to  an  expense 
not  exceeding  the  sums  before  specified,  and  that  the  board  of 
health  and  railway  company  might  pay  the  costs  of  the  Petition. 
The  only  persons  served  with  the  Petition  were  the  board  of  health 
and  the  railway  company,  and  the  Petition  being  unopposed,  the 
yice-Chanoellor  made  the  order  as  prayed. 

Subsequently,  however,  the  remaindermen,  some  of  whom  were 
infants,  applied  to  the  Yice-Chancellor  to  have  the  Petition 
reheard,  on  the  ground  that  they  had  not  been  served,  and  had 
not  had  an  opportunity  of  being  heard. 

The  Vice-Chancellor  granted  the  application,  and  the  Petition 
was  accordingly  reheard.  His  Honour  then  decided  that  on  a 
Petition  by  the  tenant  for  life  for  the  reinvestment  of  the  pur- 
chase-money of  settled  lands  in  any  other  kind  of  investment  than 
lands  to^be  settled  to  the  same  uses,  an  order  could  not  be  made 
in  the  absence  of  the  remaindermen ;  and  as  the  remaindermen 
opposed  the  present  application,  he  refused  to  allow  any  one  of 
the  items  of  expenditure  recited  in  the  Petition.  His  Honour 
accordingly  dismissed  the  Petition^  and  directed  the  costs  of  the 
remaindermen  to  be  paid  by  the  Petitioner ;  the  two  companies  to 
pay  their  own  costs  (1).    The  Petitioner  appealed  from  the  order. 

/i\  1Q71    At.«i  oq  counsel— at  least  I  suppose  so.    They 

^i;  10/1.  Apni  zy.  ^^^  present,  or  ought  to  have  been 

Sib  J^mes  Bacon,  v  .0. :  present,  and  no  objection  to  the  order 

In  the  course  of  the  argument  some  was  made.    In  addition  to  which,  if  I 

blame  has  been  attempted  to  be  thrown  wanted  any  further  excuse,  I  should 

upon  the  Ck)urt  for  having  made  this  find  it  in  the  authority  of  Flayer  v. 

Older.     It  has   been   said  that  this  Banker  (Law  Bep.  8  Eq.  115),  where 

C!ourt  was  bound  to  see  that  the  re-  not  only  had  an  order  for  payment  been 

maindermen  were   served.     Bui  the  made,  but  the  money  which  was  after- 

prder  was  made  in  the  presence  of  two  wards  ^is^lowed  had  actually  been 
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Mr.  FreeHinfff  and  Mr.  Lindletf,  for  the  Appellant : — 

With  respect  to  some  part  of  the  expenditure  on  the  mansion- 
house,  namely,  for  building  additional  rooms  and  an  addition  to 


paid.  Bat,  in  truth,  there  is  no  neoea- 
sity  to  seek  for  any  excuse  for  what 
was  then  done ;  beeaose,  according  to 
the  common  practice  of  this  Court, 
where  an  order  has  been  made  against 
any  one  erroneously,  if,  before  the 
order  is  drawn  up,  the  error  should  bo 
discovered,  it  is  perfectly  competent  to 
the  Court  to  rectify  its  mistalce,  and 
have  the  matter  reheard,  so  that  a 
proper  order  may  be  made. 

That  service  oi  a  Petition  of  this 
kind  upon  the  remaindermen  is  re- 
quired by  the  practice  of  the  Court,  I 
entertain  no  doubt  whatever.  The 
provisions  of  the  Lands  Clauses  Act 
are  perfectly  clear.  The  Act,  by  the 
69th  section,  authorizes  the  reinvest- 
ment of  railway  money  in  the  purchase 
of  lands  to  be  settled  to  the  like  uses ; 
and  there  is  a  farther  provision  that 
where  buildings  have  been  taken,  there 
may  be  an  employment  of  that  money 
in  reinstating  the  buildings.  Beyond 
that  there  is  nothing  to  vary  the  ge- 
neral scope  of  the  statute ;  the  whole 
extent  of  the  provisions  of  which  is  to 
reinstate  the  estate  and  the  buildings 
upon  it  It  follows,  necessarily,  that 
when  an  application  is  made  to  have 
the  money  employed  —  not  in  rein- 
stating the  property,  but  in  making 
improvements  on  the  estate — the  re- 
maindermen must  be  served. 

Li  the  last  edition  of  8eUm  on  De- 
crees (p.  1068)  Ib  given  the  form  of  an 
order  for  the  repayment  of  sums  ex- 
pended by  a  tenant  for  life  in  per- 
manent improvements.  But  that  order 
was  made  expressly  by  consent  of  the 
tenant  for  life  and  the  remainderman, 
who,  it  is  stated,  '*  was  required  to  be 
served."     That  was  m  In  re  Peafs 


Estates^  Ex  parte  Stockton^  dtc.  Bail- 
way  Company^  before  the  Lord  Chan- 
cellor, then  Viofr-Chancellor  TTooc^,  on 
the  25th  of  Jane,  1859. 

I  do  not  consider  it  necessary  to  refer 
to  any  authority  for  the  proposition 
that  the  Court  has  the  power,  on  the 
Petition  of  the  tenant  for  life,  without 
the  presence  of  the  remainderman,  to 
lay  out  a  railway  company's  money  in 
the  purchase  of  lands  to  be  settled  on 
the  like  trusts.  But  where  the  Court 
is  asked  to  lay  out  such  money  in  any 
other  way,  the  presence  of  the  remain- 
dermen becomes  necessary. 

In  this  instance,  that  the  remainder- 
men ought  to  have  been  served  is  plain. 
The  correspondence  of  July,  1870, 
shews  tbat^  as  a  matter  of  ordinary 
good  faith,  that  ought  to  have  been 
done.  It  has  been  contended  that  the 
remaindermen  had  notice  of  the  inten- 
tion, on  the  part  of  the  tenant  for  life, 
to]  present  this  Petitioo.  But  ^no  re- 
gular notice  was  given,  and  the  conduct 
of  the  Petitioner  in  this  respect  has  cer- 
tainly not  been  such  as  the  Court  can 
approve. 

Then,  as  to  the  nature  of  the  so-called 
permanent  improvements.  Can  it  bo 
said  that  the  laying  out  of  money  in 
the  oonstroction  of  gasworks,  for  in- 
stance, is  a  permanent  improvement  ? 
If  there  were  no  authority  for  holding 
that  such  a  work  is  not  within  the  class 
of  improvements  which  alone  the  Court 
will  sanction,  I  should  have  felt  no 
doubt ;  but  there  is  abundance  of  au- 
thority. It  is.  clear  to  me  that  con- 
structions which  from  their  first  com- 
pletion begin  tp  wear  out  rapidly,  one 
by  one,  cannot  be  permanent  improve- 
ments; and  when  it  is  said  that  an 
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the  conservatory,  we  are  willing  to  withdraw  the  claim.  But  the 
remainder  of  the  money  spent  on  the  mansion-house  and  grounds, 
and  all  the  proposed  repairs  and  buildings  on  the  farms,  cannot  be 
denied  to  be  permanent  improvements,  and  they  will  increase  the 
value  of  the  estate.  With  respect  to  the  expenditure  which  has 
been  already  incurred  by  the  tenant  for  life,  there  is  no  reason 
why  it  should  not  stand  on  the  same  footing  as  what  is  proposed  to 
be  incurred ;  and  the  Court  allowed  money  in  Court  to  be  so 
applied  in  Be  Wighte's  Estate  (1)  and  in  JRe  Davis's  Estate  (2). 
With  respect  to  the  proposed  outlay,  the  Court  has  repeatedly 
allowed  purchase-money  to  be  expended  in  erecting  new  buildings 
and  in  reinstating  old  ones :  In  re  Incumbent  of  Whitfidd  (3) ;  Ex 
parte  Mdward  (4) ;  In  re  Johnson^s  Settlement  (5) ;  In  re  Clitheroe*8 
Trusts  (6) ;  In  re  BudyercPs  Trusts  (7) ;  In  re  Dummer's  WiU  (8) ; 


L.Jjr. 

1871 


additional  rent  is  procurable  iu  conse- 
quence of  some  of  this  outlay,  it  must 
be  remembered  that  of  that  increased 
rent  the  tenant  for  life  has  the  benefit. 

But  even  as  to  improvements  which 
are  permanent  in  their  character,  a 
series  of  authorities  without  interruption 
— except,  perhaps,  in  the  instance  of 
In  re  Dummer's  WiU  (2  D.  J.  &  S. 
615),  which  was  a  somewhat  severe 
decision  against  the  remaindermen — 
have  held  that  to  allow  the  corptu  of 
an  estate  to  be  employed  in  the  con- 
struction of,  for  example,  a  conservatory 
and  hothouses,  or  even  of  farm  cot- 
tages, would  be  to  disturb  all  the  rights 
which  are  established  by  the  settlement. 
The  question  may  be  tried  thus :  Sup- 
pose the  estate  had  remained  untakcn 
by  the  railway  company,  can  it  be  for 
one  moment  contended  that  the  tenant 
for  life  could  have  come  and  asked  to  be 
recouped  for  the  cost  of  any  of  these 
improvements  out  of  the  proceeds  of  a 
sale  of  part  of  the  inheritance  ? 

The  result  is,  that  no  one  of  those 
items  can  be  allowed.  The  only  point 
which  presents  any  sort  of  difficulty  is 
the  question  of  costs.    But  holding,  as 

3 


I  do,  that  the  Petition  is  wholly  mis- 
conceived, and  that  the  person  present- 
ing it  can  obtain  no  relief  upon  it,  the 
inevitable  result  is  that  the  tenant  for 
life,  who  has  improperly  presented  the 
Petition,  and  obliged  the  present  appli- 
cants to  come  hither  to  have  it  reheard, 
must  pay  their  costs. 

With  respect  to  the  two  public  com- 
panies it  is  different.  It  was  their 
business,  when  brought  hither,  to  have 
objected  to  the  non-appearance  of  the 
remaindermen.  Having  permitted  the 
former  order  to  be  taken  in  their  ab- 
sence, they  are  in  default  I  do  not 
compel  them  to  pay  any  costs ;  but 
they  cannot  be  allowed  their  costs  of 
the  rehearing.  The  trustees  wiU  be  at 
liberty  to  take  their  costs  out  of  the 
estate. 

(1)  6  W.  R.  718. 

(2)  3  De  G.  &  J.  144. 

(3)  IJ.  &  H.  610. 

(4)  27  Beav.  671. 

(6)  Law  Bep.  8  Eq.  34a 

(6)  17  W.  B.  345. 

(7)  2  Giff.  394. 

(8)  2  D.  J.  &  S.  516.  ' 
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L.  JJ.  In  re  Beetor  of  Holffwdl  (1) ;  Ex  parte  Shaw  (2).    The  Coart  has 

1871  always  exercised  a  wide  discretioQ  iu  cases  of  this  description^ 

j^  and  the  opposition  of  the  remaindermen  is  of  no  importance^  as  it 

LiHou'a  ^j^  jjQjj  necessary  to  serve  them  with  the  Petition. 

Mr.  Eddie,  Q.O.,  and  Mr.  Tremlett,  for  the  remaindermen : — 

We  object  to  the  proposed  application  of  the  fund  in  repaying 
any  of  the  expenditure  already  incurred ;  also  to  the  proposed 
expenditure  on  the  repairs  and  enlargement  of  the  mansion,  which 
the  tenant  for  life  ought  to  do  at  his  own  expense.  We  also  object 
to  the  rebuilding  of  the  public-house;  but  we  do  not  object  to 
the  other  items,  namely,  for  building  and  rebuilding  cottages 
and  farm  buildings,  if  the  Court  considers  it  has  jurisdiction  to 
prder  it, 

Mr.  WinBe^  for  the  trustees. 

Mr.  L.  Fidd,  for  the  board  of  health. 

Mr.  K  C.  Willie^  for  the  railway  company. 

Sib  W.  M.  James,  L  J.  :— 

We  cannot  sanction  the  fund  being  expended  in  repaying  the 
Petitioner  what  he  has  already  expended.  That  is  never  done, 
unless  the  expenditure  was  properly  a  charge  upon  the  inheritance, 
for  which  there  is  no  pretence  here. 

We  think  we  have  jurisdiction  to  allow  the  fund  to  be  applied 
in  building  or  rebuilding  cottages  and  other  edifices  on  the  estate, 
for  if  the  Court  has  power  to  order  the  money  to  be  applied  in 
buying  a  piece  of  land  with  a  building  upon  it,  there  was  no  reason 
why  a  new  building  should  not  be  built  on  the  old  land,  if  an 
increase  of  income  is  obtained  thereby.  It  is  a  permanent  aug- 
mentation of  the  property.  But  the  Court  will  not  do  that  if  the 
remaindermen  object;  therefore  the  rebuildiDg  of  the  public- 
house  cannot  be  sanctioned.  And  we  cannot  sanction  the  proposed 
outlay  on  the  repairs  and  alterations  on  the  mansion-house,  or  on 
repairs  generally  on  other  parts  of  the  estate.    It  is  the  duty  of 

(1)  2  Dr.  &  Sm.  463.  (2)  4  Y.  &  C.  Ex.  506, 
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the  tenant  for  life  to  keep  np  the  buildings,  although  he  may  be  L.  Jj. 
by  law  dispuniBhable  for  waste.    The  items  allowed  will,  therefore ,        1871 

be  the  sums  of  £444,  £350,  £300,  and  £58  18s.  j^ 


Sm  G.  MellisHi  LJ.,  concurred. 

Mr.  Freding  asked  for  the  costs  to  be  paid  by  the  company  and 
the  board. 

The  LoBD  Justice  James  : — The  company  and  the  board  must 
pay  the  same  costs  as  if  there  had  been  only  one  hearing  in  the 
Court  below,  to  be  divided  equally  between  them,  on  the  principle  of 
Ex  parte  Bishop  of  London  (1).  The  costft  of  the  appeal  of  the 
Petitioner,  the  remaindermen,  and  the  trustees,  to  be  paid  out  of 
the  fund. 

Solicitors  for  the  Petitioner :  Messrs.  Beacheroft  &  Thompson. 

Solicitors  for  the  Remaindermen  and  Trustees :  Messrs.  Meynettdk 
Pemberton. 

Solicitors  for  the  Railway  Company :  Messrs.  ClarJce,  Woodcock^  dt 
Byland, 

Solicitors  for  the  Board  of  Health :  Messrs.  Sharpe,  Parkers,  dt  Co. 

(1)  2  D.  F.  &  J.  14. 
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L.JJ.  Ex  parte  UyPETL    InreBBELAZ. 

1871 

BankrupUy^AbKcnding  DtUor-^Bankruplcy  RuUs^  1870,  JRuU  65. 

A  Petition  for  adjudication  in  Innkrnptcy  against  two  partners,  A.  and  B^ 
alleged,  as  the  act  of  bankruptcy,  that  they  bad  absented  tbemaelTes  with 
intent  to  defeat  or  delay  their  creditors.  This  Petition  was  directed,  under 
Bule  65  of  the  Bankruptcy  Rules,  1870,  to  be  heard  forthwith.  B.  had  gone 
away  only  to  take  his  wife  and  children  to  Paris,  and  returned  immediately. 
He  appeared  when  the  Petition  was  heard,  admitted  insoWencyy  but  opposed 
the  adjudication,  stating  that  he  wished  to  present  a  Petition  for  liqnidation, 
and  he  tendered  evidence :  but  the  Registrar,  on  learning  that  it  only  related 
to  the  circumstances  of  his  going  abroad,  disregarded  it  as  immaterial,  and 
adjudi^cl  the  partners  bankrupts : — 

Jleld,  on  appeal,  that  this  order  could  not  be  sustained,  for  that  the  65th 
rule  of  the  Bankruptcy  Rules,  1870,  only  applies  where  the  debtor  is  keeping 
out  of  the  way  so  that  the  ordinary  oouise  of  proceedings  cannot  be  taken ;  and 
that,  if  he  appears,  he  is  entitled  to  insist  on  the  proooedings  being  conducted 
in  the  ordinary  conrse. 

X  HIS  was  an  appeal  motion  to  discharge  an  order  of  adjudication 
made  by  Mr.  Registrar  EazlUt. 

The  Appellant,  Charles  Brdaz,  carried  on  business  as  a  com- 
mission agent  and  banker  in  Landor^  in  partnership  with  Gustave 
AU.  The  Petition  for  adjudication  was  against  both,  and  was 
filed  on  the  28th  of  July,  1871,  by  EmUiano  Lopez,  alleging,  "  that 
the  act  of  bankruptcy  committed  by  the  said  C.  Brelaz  and  G. 
AU  is,  that  they,  being  traders,  departed  on  or  about  the  2l8t  day 
of  July,  1871,  from  their  dwelling-houses,  or  otherwise  absented 
themselves,  with  intent  to  defeat  or  delay  their  creditors." 

Down  to  Thursday  the  27th  of  July,  Brelaz  had  resided  in  his 
house,  and  daily  attended  at  his  place  of  business.  On  that  day 
he  took  his  wife  and  children  over  to  Paris,  left  them  there,  and 
came  back  to  London  on  Saturday  the  29th.  On  Sunday,  his 
housekeeper  deliyered  to  him  a  copy  of  the  Petition  which  had 
been  left  for  him  at  his  residence,  an  order  haying  been  made, 
under  Bule  65  of  the  Bankruptcy  Bules,  1870,  that  the  Petition 
should  be  heard  forthwith,  Brelaz,  as  early  as  possible  on 
Monday  morning,  applied   to  his  solicitor,  who  went  at  once  to 
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the  Court  ia  BasinghaU  Street,  aud  found  that  the  Petition  was      L.  J  J. 
being  heard.    He  protested  against  its  being  heard  ex  parte^  and        1871 
the  Begistrar  adjourned  it  till  1  o'clock  on  the  following  day.     SxpaHe 
The  hearing  was  resumed  at  that  time.     The  Petitioner  Lopez      ^^"• 
was  then  examined,  and  his  solicitor,  Mr.  Brandon.    From  their     Biolaz* 
evidence  it  appeared  that  Brelaz  and  AU  had  some  days  pre-       ""^^ 
viously  admitted  themselves  to  be  insolvent,  and  that  Brelaz  had, 
on  the  21st  of  July,  signed  a  declaration  of  insolvency,  and  that 
Brelaz  had  made  an  appointment  to  meet  the  Petitioner  on 
Thursday  the  27th,  to  arrange  about  the  debt  due  to  Lopez,  but 
did  not  keep  it ;  and  it  appeared  that  on  the  29th  of  July  he  had 
allowed  his  goods  to  bo  sold  under  an  execution  for  a  debt 
exceeding  £50.    Counsel  appeared  for  Brelaz,  and  did  not  dispute 
the  debt  or  the  fact  of  insolvency,  but  opposed  the  adjudication, 
stating  that  Brelaz  was  desirous  to  present  a  Petition  for  liqui- 
dation.   He  tendered  four  affidavits,  the  reception  of  which  was 
opposed  on  the  ground  that  no  copies  of  them  had  been  delivered 
to  the  Petitioner,  and  no  notice  given  of  the  intention  to  use 
them.    The  Begistrar  inquired  what  their  object  was,  and  upon 
learning  that  they  went  only  to  the  circumstances  about  the 
journey  to  Parte,  said  that,  if  received,  they  would  not  carry  the 
case  of  Brelaz  any  higher.    Brelaz's  solicitor  then  offered  to  pro- 
duce him  for  examination,  and  asked  to  have  the  case  adjourned ; 
but  the  Begistrar  declined  to  do  so,  and  adjudged  both  partners 
bankrupts.    By  leave  of  the  Lords  Justices,  this  appeal  motion 
by  Brelaz  was  set  down  to  be  heard  before  them,  though  the 
order  of  adjudication  had  not  yet  been  drawn  up. 
It  was  stated  that  AU  had  absconded  about  the  21st  of  July. 

Mr.  Beed,  for  the  appeal  motion : — 

Under  the  old  law  an  adjudication  was  made  ex  parte.  The 
principle  of  the  present  law  is,  that  if  it  is  sought  to  make  a  person 
bankrupt  he  shall  have  full  opportunity  to  defend  himself.  The 
65th  rule  of  the  Bankruptcy  Bules,  1870,  requires  to  be  applied 
with  caution.  It  is  intended  only  to  be  acted  upon  when  a  debtor 
is  keeping  out  of  the  way.  If  he  is  not  keeping  out  of  the  way, 
but  comes  asking  to  be  heard,  the  rule  has  no  application,  and  he 
must  be  proceeded  against  in  the  ordinary  course. 


89d  CttANCEltY  APf fiAta.  [1^ ». 

L.  jj.  Mr.  Swandmy  Q.C.,  and  Mr.  Bagley,  contra  :— 

1871  It  was  avowed  before  the  Begistrar  that  the  object  of  resistiiig 

J^parU     adjudication  was  only  to  enable  the  debtor  to  take  proceedings  for 

^"^      arrangement  by  liquidation.    The  insolvency  is  admitted ;  no  wrong 

liRKLAz.     therefore  is  done.    AM  had  absconded  on  the  2l8t ;  we  therefore 

could  not  allege  a  later  date.    An  act  of  bankruptcy  had  been 

committed— that  is  not  denied— and  the  Registrar  was  not  bound 

to  adjourn  the  proceedings,  the  38th  rule  only  enabling  him  to  do 

so  where  he  thinks  it  reasonable. 

[The  LoBD  Justice  James  : — In  my  opinion,  the  Registrar  has 
not  properly  acted  under  the  65th  rule,  and  I  think  that,  at  all 
events,  the  case  must  go  back  to  him,  that  the  debtor  and  his  wit- 
nesses  may  be  heard.  The  Appellant's  counsel  will  state  whether 
he  asks  for  anything  more.] 

Mr.  Beed  .—The  matter  is  of  great  importance  as  a  question  of 
general  principle,  and  I  ask,  eo;  debito  Jvstitue,  to  have  the  adjndica<- 
tion  annulled,  on  the  ground  that  a  person  who  actually  appears 
cannot  be  proceeded  against  under  the  65th  rule. 

Sib  W.  M.  Jambs,  L. J.  :— 

I  am  of  opinion  that  the  Registrar  has  not  put  &  right  coll'' 
struction  on  the  65th  rule.  I  agree  with  Mr.  Beed  that  this  rule 
was  intended  only  to  apply  to  a  person  who  is  actually  absent,  and 
cannot  be  proceeded  against  by  the  regular  process ;  and  that  it 
does  not  apply  to  a  person  who  appears  in  Court  and  desires  to 
resist  the  adjudication.  I  am  of  opinion  that  the  Registrar  was 
bound  to  give  the  Appellant  the  same  opportunities  as  any  one  else 
has  of  disputing  an  adjudication  against  him,  and  was  quite  wrong 
in  asking  what  was  the  substance  of  his  affidavits,  and  in  refusing  to 
hear  them  as  immaterial,  and  in  looking  to  the  fact  that  the  debtor 
had  committed  other  acts  of  bankruptcy.  The  bankrupt  appeared 
to  a  Petition  which  alleged  him  to  have  absented  himself  on  the 
21st  of  July,  which  he  clearly  had  not  done,  and  I  think  it  no  suf- 
ficient excuse  for  this  misstatement  that  there  were  two  debtors, 
and  that  one  of  them  had  gone  away  on  the  21st.  Creditors  ought  to 
be  more  particular  than  this  as  to  the  accuracy  of  their  statements. 
Then,  in  opposition  to  the  Petition,  the  debtor  says :  *'  It  is  true 
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that  I  went  away  from  my  place  of  business,  but  I  did  so  only  to      L.  JJ. 
escort  my  wife  and  family  to  Paris,  and  I  returned  immediately.       1871 
I  did  not  go  away  to  avoid  my  creditors.''    The  answer  given  to     j^  paru 
this  is :  *'  You  have  committed  another  act  of  bankruptcy,  and  you      i^om. 
have  broken  an  appointment  with  the  petitioning  creditor."  He  has     Bbkjli. 
a  right  to  have  an  opportunity  of  disputing  these  facts.    The  65th        ^^ 
rule  is  only  to  be  resorted  to  where  the  ordinary  process  is  inap- 
plicable.   The  Petition,  however,  cannot  be  dismissed,  for  there  is 
some  evidence  of  the  debtor's  having  broken  an  appointment  with 
the  creditor,  and  the  case  must  go  back  to  the  Begistrar  to  be 
dealt  with  in  the  ordinary  course. 

Sib  G.  Msllish,  L.J. : — 

I  am  of  the  same  opinion.  By  the  34th  rule  the  Begistrar  Is  to 
fix  the  time  and  place  of  hearing ;  and  by  the  36th  rule  the 
debtor  is  to  state  in  writing  the  grounds  on  which  he  disputes  the 
right  to  adjudication,  and  a  copy  of  them  is  to  be  transmitted  to 
the  petitioning  creditor.  That  is  the  ordinary  course.  Then  the 
()5th  rule  provides  that  in  the  case  of  a  debtor  who  is  keeping  out 
of  the  way,  the  Petition  "  may  be,"  not  "  shall  be,"  heard  forthwith. 
The  principle  on  which  this  proceeds  is,  that  where  a  debtor  is 
keeping  out  of  the  way  and  cannot  be  found,  it  is  reasonable  that 
he  should  be  adjudicated  bankrupt  at  once.  In  the  present  case, 
it  being  clear  that  the  debtor  had  not  absconded,  the  Begistrar 
ought  not  to  have  proceeded  under  the  65th  rule,  but  should  have 
taken  the  ordinary  course. 

Solicitors:  Messrs.  Luniley  dt  Lumley;  Messrs.  (7.  8.  dt  H. 
Brandon. 
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L.  JJ.  ASTLEY  V.  EARL  OP  ESSEX. 

1871 

Trustee — Discretion — Bights  of  Cestui  que  trust 

A  testator  devised  his  real  estate  to  trustees  in  trust  to  pay  an  annuity  of 
£6000  a  year  to  his  daughter,  and  subject  thereto  upon  tnist  to  accumulate 
the  rents  for  twenty-one  years,  and  out  of  the  accumulated  fund  from  time  to 
time  to  pay  his  debts,  l^cies,  and  the  incnmbtances  on  the  estates,  and  in- 
vest the  residue  in  the  purchase  of  lands  to  be  held  on  the  same  trusts ;  aud 
he  directed  the  estates,  on  the  expiration  of  the  trust  for  accumulation,  to 
be  settled  in  strict  settlement.  Ho  directed  that  as  soon  as  the  incum- 
brances were  paid  off,  the  annuity  of  £6000  should  be  increased  to  £8000. 
He  gave  his  residuary  personal  estate  to  his  trustees  upon  trust  to  pay  off 
the  incumbrances,  and  apply  the  surplus  in  the  same  way  as  the  accumu- 
lated rents  and  profits.  He  died  leaving  personalty  which,  within  a  month 
after  his  death,  was  ascertained  to  be  amply  sufficient  to  pay  off  his  debts, 
legacies,  and  incumbrances.  The  trustees,  however,  retained  a  considerable 
part  of  the  personal  estate,  as  it  was  producing  a  high  rote  of  interest ;  and 
they  did  not  for  sevcrol  years  pay  off  all  the  incumbrances  : — 

Held  (reversing  the  decision  of  the  Master  of  the  Rolls),  that  the  trustees 
were  right  in  paying  the  annuity  at  the  rate  of  £8000  a  year  from  the  testator's 
death,  and  must  be  allowed  it  in  their  accounts. 

1  HIS  was  an  appeal  from  a  decision  of  the  Master  of  the  Bolls. 
Thomas  George  Corheti,  by  will  dated  the  27th  of  July,  1861, 
after  directing  that  his  debts,  funeral  and  testamentary  expenses 
and  legacies^  should  be  paid  out  of  his  personal  estate  not  specifi- 
cally bequeathed,  if  suflScient  for  that  purpose,  and  if  not  sufficient, 
then  out  of  his  real  estate,  devised  his  real  estate  to  the  use  of  trus- 
tees in  fee,  upon  trust  to  pay  to  his  daughter,  the  wife  of  Colonel 
Ariley,  out  of  the  rents,  an  annuity  of  £6000  for  her  life,  for  her 
separate  use,  and  after  her  death  to  her  husband  for  his  life,  or  until 
bankruptcy,  &c.,  and  subject  thereto  to  pay  several  other  life  an- 
nuities, and  subject  thereto  upon  trust,  for  the  period  of  twenty-one 
years  from  the  testator's  death,  to  accumulate  the  surplus  rents  by 
way  of  compound  interest,  and  from  time  to  time  to  pay  off,  out  of 
the  accumulated  fund,  the  charges  and  incumbrances  for  the  time 
being  existing  on  his  said  estates,  and  his  debts  and  legacies.  And 
the  testator  declared,  that  the  accumulations  should  be  primarily 
and  exclusively  charged  with  the  incumbrances,  charges,  debts,  and 
legacies,  so  as  not  to  postpone  the  payment  thereof  by  any  other 
means,  but  so  as  that  the  corpus  of  his  estate,  real  and  personal, 
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which  might  have  been  resorted  to  for  Buch  payment  might  be  L.  Jj. 
restored  out  of  such  accimmlations.  He  further  directed  thai,  if  1871 
the  net  rents  and  profits  of  his  real  estates  and  the  accumulations  astlsy 
should  be  insufficient^  mth  his  residuary  personal  estate  and  the  ^j^  ^^ 
accumulations  of  its  income,  to  pay  his  debts  and  the  charges  and  Essbx. 
incumbrances  on  his  estates,  the  accumulation  should  be  carried  on 
beyond  the  twenty-one  years.  He  also  directed  that,  upon  the 
death  of  the  surviyor  of  his  daughter  and  her  husband^  and  the 
attaining  of  twenty-one  by  his  daughter's  eldest  son,  who  would 
become  entitled  in  possession  to  the  estates,  the  accumulation  should 
cease ;  and  he  directed  that,  upon  the  determination  of  the  trusts 
for  accumulation,  the  surplus  of  the  accumulated  fund  should  be 
held  on  the  same  trusts  as  moneys  arising  under  the  power  of  sale 
and  exchange  to  be  contained  in  the  settlement  which  he  directed 
to  be  made.  He  further  empowered  his  trustees,  during  the  twenty- 
one  years,  to  apply  any  part  of  the  accumulated  fund  in  the  pur- 
chase of  estates,  to  be  held  on  the  same  trusts  as  the  devised 
estates.  He  then  declared,  that  when  and  as  soon  as  all  charges 
and  incumbrances  on  bis  estates  should  have  been  paid  off,  the 
annuity  of  £6000  thereinbefore  directed  to  be  paid  to  his  daughter 
and  her  husband  successiyely  should  be  increased  to  £8000.  He 
then  directed  his  trustees,  upon  the  expiration  or  determination  of 
the  trusts  for  accumulation,  to  settle  the  estates  in  manner  therein 
mentioned,  being  a  strict  settlement  under  which  the  sons  of  his 
daughter  were  the  first  takers.  The  testator  bequeathed  his  resi- 
duary personal  estate  to  his  trustees,  to  be  applied  by  them  in  satis- 
fying and  discharging  the  incumbrances  affecting  his  real  estates 
in  such  course,  order,  and  manner  as  should  seem  to  them  most 
expedient ;  and  if  there  should  then  be  any  surplus,  he  directed  it 
to  be  invested  and  accumulated  in  the  same  manner  as  he  had 
directed  as  to  the  rents  and  profits  of  his  real  estate ;  and  the  accu- 
mulations were  to  be  held  on  the  same  trusts  as  the  accimiulations 
of  the  rents. 

The  testator  died  in  July,  1868.  After  his  death,  the  eldest  son 
of  Mrs.  AsUey,  still  an  infant,  filed  his  bill  against  the  trustees  for 
the  administration  of  the  trusts ;  and  the  question  to  which  this 
appeal  related  arose  in  the  taking  the  account. 

At  the  testator's  death,  his  personal  estate  not  specifically  be- 
queathed amounted  to  £77,000  and  upwards.    The  capital  of  the 
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incnmbrances  on  his  estates  (including  some  contingent  charges), 
and  his  debts  and  legacies,  did  not  altogether  amount  to  quite 
£70,000.  The  life  annuities  charged  by  his  will  on  the  estates, 
exclusive  of  that  to  Mrs.  Adley  and  her  husband,  amounted  to 
£1160 ;  and  the  net  income  of  the  property,  real  and  personali 
after  payment  of  interest  and  of  the  life  annuities  other  than 
Mrs.  AsUey'Sy  was  upwards  of  £13,000. 

The  trustees  ascertained,  in  two  or  three  weeks  from  the  death 
of  the  testator,  that  his  personal  estate  was  amply  sufficient  for 
payment  of  the  incumbrances,  debts,  and  legacies.  They  did  not» 
howeyer,  proceed  at  once  to  pay  them  all  off;  but  as  some  of  the 
personal  estate  was  producing  a  high  rate  of  interest,  they  retained 
a  considerable  part  of  it  in  hand ;  and  also,  with  the  sanction  of 
the  Court,  made  some  purchases  of  real  estate  out  of  the  rents 
and  the  personal  estate.  At  the  time  when  the  present  question 
arose,  the  unpaid  incumbrances  on  the  estates  were  a  mortgage  for 
£20,000,  and  contingent  incumbrances,  which  might  never  become 
payable,  for  sums  amounting  to  £14,000.  The  personalty  in  hand 
was  about  £30,000. 

The  trustees  had  paid  Mrs.  AsQey's  annuity  at  the  increased  rate 
of  £8000  from  the  testator's  death.  The  Chief  Clerk  of  the 
Master  of  the  Bolls  refused,  in  taking  the  accounts,  to  allow  more 
than  £6000;  and  the  matter  being  adjourned  into  Court,  His 
Lordship  held  that,  as  the  incumbrances  had  not  actually  been  paid 
off,  only  £6000  a  year  should  be  allowed.    The  trustees  appealed. 

Mr.  Jesselt  Q.C.,  and  Mr.  Coohon,  for  the  Appellants,  contended 
that  the  rights  of  Mrs.  AsiJey  could  not  be  affected  by  the  fact  that 
the  trustees  had  not  actually  paid  the  incumbrances  when  they 
had  a  fund  of  personalty  sufficient  for  the  purpose.  They  referred 
to  Small  y.  Wing  (1)  and  Bernard  v.  Mountafftie  (2). 

Mr.  Oadman  Jones,  for  the  infiEmt  Plaintiff,  said  that,  as  in  the 
circumstances  of  the  f&mily  it  was  for  the  benefit  of  the  infant  that 
his  mother  should  have  the  increased  annuity,  he  should  not  argue 
the  point. 

The  LoBD  JusTiOE  James  said  that  he  would  confer  with  the 
Lord  Justice  Mdlish,  and  mention  the  case  again. 

(1)  3  Bro,  P.  C.  603 ;  6  Bro.  P.  C.  (Toml.)  66.  (2)  1  Mer.  422. 
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Aug.  5.    Sib  W.  M.  James,  L. J.,  after  stating  the  nature  of  the      L.  jj. 
appeal  and  the  dispositions  of  the  will,  continued : —  1871 

Apparently  the  testator  died  possessed  of  more  personal  estate  Astlbt 
than  he  contemplated,  for  it  was  not  only  sufficient  to  pay  off  all  Eabl  of 
the  debts,  incumbrances,  and  legacies,  but  to  leave  a  surplus  of  _1^ 
some  thousands  of  pounds.  The  trustees  thought  it  best  not  to 
pay  them  off  at  once,  but  to  retain  part  of  the  personalty  which 
was  bearing  a  high  rate  of  interest.  The  Master  of  the  Bolls  was 
of  opinion  that  Mrs.  A8Uey*8  annuity  should  have  been  increased 
only  after  the  charges  and  incumbrances  had  actually  been  paid 
off;  and  he  seems  to  have  thought  that  the  provision  as  to  increasing 
it  from  £6000  to  £8000  was  intended  as  an  inducement  to  make 
her  see  to  the  payment  off  of  the  charges;  but  I  am  of  opinion 
that  this  cannot  be  considered  to  have  been  the  intention  of  the 
testator.  She  had  nothing  to  do  with  the  administration  of  the 
trusts,  and  had  no  means  of  accelerating  the  payment  of  the  charges. 
Upon  principle,  even  independently  of  the  two  cases  which  have 
been  cited,  I  should  have  been  of  opinion  (and  the  Lord  Justice 
concurs),  that  the  interest  of  the  cestui  que  trust  is  not  to  be  affected 
by  this  sort  of  exercise  of  discretion  on  the  part  of  the  trustee,  but 
that  what  might  have  been  done  must  be  considered  as  having 
been  done.  The  incumbrances  were,  for  all  practical  purposes, 
paid  off  when  the  money  was  in  the  trustees'  hands,  ready  to  be 
produced  to  pay  off  the  charges,  and  was  in  the  meantime  pro- 
ducing income  enough  to  pay  the  interest  upon  them.  I  think, 
therefore,  that  the  increased  annuity  was  payable  from  the  testa- 
tor's death.  The  only  doubt  I  have  felt  was,  whether  the  testator 
did  not  mean  that  the  annuity  was  not  to  be  increased  until 
the  charges  had  been  paid  off,  and  the  personal  estate  replaced 
which  had  been  employed  in  paying  them ;  but  I  do  not,  upon 
consideration,  think  that  this  is  what  he  intended.  I  am  of 
opinion,  therefore,  that  the  trustees  must  be  allowed  in  the  ac- 
counts payments  at  the  rate  of  £8000  a  year  in  respect  of  this 
annuity. 

Solicitors :  Messrs.  Frere,  Cholmdey,  dc  Co. ;  Messrs.  B,  U.  dc  F. 
Lowe. 
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L.  jj.        In  re  ACCIDENTAL  DEATH  INSUBANCE  COMPANY. 

^^'*^.  CHAPPELL'S  CASE. 


April  15, 17;  -^nuilgamalion  of  Companies — Benucitatwn  of  Company — Trawifer  of  Shares^' 
May  22 ;  Foiver  of  Directors  to  reject  Transferee, 


Aug,  5. 


Tbo  A,  Company  entered  into  an  agreement  with  the  M,  Corporation  that 
all  its  business  should  be  transferred  to  the  corporation,  and  that  its  share- 
holders should  be  entitled  to  shares  in  the  corporation  in  exchange  for  their 
shares  in  the  company.  But  the  company  was  not  formally  dissolved  or 
wound  up.  Afterwards  the  corporation,  not  being  successful,  was  wound  np 
voluntarily.  A  few  days  before  the  commencement  of  the  winding-up,  the 
former  directors  of  the  A.  Company,  in  the  name  of  the  company,  entered  into 
an  agreement  with  the  corporation  for  a  retransfer  of  the  principal  port  of 
the  business  of  the  company,  and  notice  was  given  to  the  shareholdcrB  that 
the  company  had  resumed  business.  A  board  meeting  of  the  former  directors 
was  held  in  the  same  month,  in  which  they  sanctioned  a  transfer  by  C^  the 
solicitor  of  the  company,  of  2145  shares  for  a  nominal  consideration.  By  the 
articles  of  the  company  the  directors  had  no  power  to  reject  a  transfer  unless 
they  found  a  substituted  transferee.  The  company  was  afterwards  wound 
up,  and  C,*s  name  was  settled  by  the  Master  of  the  Rolls  on  the  list  of 
contributories  in  respect  of  those  shares : — 

Bdd,  on  appeal,  by  JameSy  L.J.,  that,  although  the  transfer  was  out  and 
out,  and  therefore  would  have  been  valid  if  the  company  had  been  a  going 
concern,  yet,  the  transfer  of  the  business  to  the  corporation  having  been  com- 
pleted, the  shares  were  no  longer  capable  of  being  dealt  with,  and  that  the 
transfer  was  invalid : 

But  held,  by  MeHish,  L.J.,  that  the  company  not  having  been  formally 
dissolved  or  wound  up,  the  shares  might  still  be  dealt  witb^  and  that  the 
transfer  was  good. 

The  decision  of  the  Master  of  the  BoIIb  affirmed. 

The  deed  of  settlement  of  a  company  provided  that  where  a  shareholder 
wished  to  transfer  his  shares  he  should  leave  notice  at  the  office  of  the  company, 
and  that  the  directors  should  consider  the  proposal,  and  signify  their  accept- 
ance or  rejection  of  the  proposed  transferee :  and  that  if  they  should  reject 
the  proposed  transferee,  and  should  not,  within  fourteen  days,  procure  some 
other  person  to  take  the  shares  at  the  market  price,  the  proposed  transferee 
should  be  considered  as  approved  by  the  directors,  and  should  be  entitled  to 
take  the  transfer  accordingly : — 

Held,  by  MeQish^  L.  J.,  that  the  directors  had  not  an  absolute  power  to 
reject  a  proposed  transferee;  but  could  only  do  so  if  they  could  provide  a 
'.    substitute  for  him. 

1 UIS  was  an  appeal  from  an  order  of  the  Master  of  the  Bolls 
placing  the  name  of  Mr.  F.  /.  ChappeU  on  the  list  of  contributories 
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of  the  Aeetdentai  Death  Imurance  Company  in  respect  of  2145       L.  JJ. 

shares.  ]g7i 

The  company  was  formed  by  a  deed  of  settlement  dated  the   chaotll's 
1st  of  June,  1854,  under  the  name  of  the  "  TraueHen*  and  Marine      ^^ 
Insurance  Company.** 

The  deed  provided  (by  Clause  20)  that  when  any  shareholder 
wished  to  transfer  his  shares,  he  should  propose  the  person  to 
whom  he  wished  to  transfer  as  a  shareholder,  by  leaving  at  the 
company's  office  a  notice  in  writing  to  that  effect  under  his  hand ; 
and  (by  Clause  21)  that  when  such  proposal  should  have  been 
made,  the  directors  should  forthwith  take  the  same  into  considera- 
tion, and  should  certify  to  the  person  making  the  proposal  their 
acceptance  or  refusal  thereof,  and  the  person  so  proposed  should, 
if  accepted,  be  thenceforth  considered  as  approved  by  the  directors ; 
and  if  the  proposed  person  should  be  rejected,  and  the  directors 
should  not  within  fourteen  days  procure  some  other  person  or 
persons  to  take  the  share  or  shares  proposed  to  be  transferred 
at  the  market  price  for  the  time,  in  such  case  the  person  or  persons 
so  proposed  should  be  considered  as  approved  by  them,  and  be 
entitled  to  take  such  transfer  accordingly. 

The  deed  also  contained  clauses  providing  for  the  dissolution  of 
the  company. 

On  the  18th  of  April,  1859,  an  Act  of  Parliament  was  passed  by 
which  the  name  of  the  company  was  changed  to  the  *^Accidentdl 
Death  Insurance  Company"  which  was  the  name  of  a  company 
whose  business  they  had  purchetsed. 

On  the  1st  of  July,  1865,  an  agreement  was  entered  into  under 
which  the  company  was  amalgamated  with,  and  its  business  trans- 
ferred to,  the  Accidental  and  Marine  Insurance  Corporation,  Limited, 
and  the  shareholders  in  the  company  were  to  be  entitled  to  shares 
in  the  corporation  in  exchange  for  their  shares  in  the  company. 
The  company  had  no  power  under  their  deed  of  settlement  or  the 
Act  to  effect  this  amalgamation,  but  all  the  shareholders  had 
consented  to  the  arrangement  The  corporation  was  registered 
under  the  Companies  Act,  1862,  on  the  6th  of  August,  1865.  On 
the  12th  of  October,  1866,  a  Petition  was  presented  for  winding  up 
the  corporation,  but  before  any  order  was  made  the  shareholders 
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L.  JJ.      resolved  to  wind  up  the  corporation  Tolnntarily,  and  a  saperyision 
1871        order  was  made  on  the  3rd  of  November,  1866. 
CHAPPBLL'f       ^^  ^^^  9th  of  October,  1866,  just  before  the  Petition  for  winding 
2^       np  the  corporation  was  presented,  a  deed  for  resuscitating  the  Aeei-' 
dental  Deaih  Insurance  Company  was  executed  by  the  former  direct- 
tors  of  the  company  in  the  name  oi  the  company,  and  by  the 
corporation,  by  which  it  was  declared  that  the  agreement  of  the 
Ist  of  July,  1865,  should  cease  to  operate,  and  that  the  Accidental 
Death  Insuranoe  Company  should  resume  the  business  as  to  in« 
surance  for  accidental  deaths,  and  should  indemnify  the  corporation 
in  respect  of  all  past  and  prospective  risks  on  account  of  such 
insurances. 

On  the  10th  of  October  a  circular  was  issued  to  the  shareholders 
of  the  company,  announcing  the  resumption  of  business  by  the 
company. 

On  the  23rd  of  October  a  meeting  of  the  former  directors  of 
the  company  was  held,  at  which  the  following  transfers  of  shares 
in  the  company  were  passed :  1084  shares  belonging  to  (7.  Tyler^  a 
director ;  2145  shares  belonging  to  F*  J.  ChappeU,  the  solicitor  of 
the  company;  1068  shares  belonging  to  A.  Smee,  a  director; 
928  shares  belonging  to  J.  0.  B.  Lowell^  a  director.  AH  these 
shares  were  transferred  to  a  person  named  Montgomery  for  a 
nominal  consideration. 

On  the  28th  of  March,  1867,  W.  G.  Lankesier  and  other  share- 
holders presented  a  Petition  to  wind  up  the  company.  The  Petition 
was  withdrawn  in  consequence  of  an  arrangement  called  the 
"  Southampton  Compromise,"  under  which  the  Petitioners  and  the 
other  dissentient  shareholders  were  allowed  to  transfer  their  shares 
to  H.  Proctor,  a  nominee  of  the  directors,  who  received  £10  for 
accepting  them,  the  shareholders  at  the  same  time  paying  lOs.  on 
each  share.  By  a  deed,  dated  the  31  st  of  May,  1867,  six  of  the 
directors  covenanted  to  indemnify  the  dissentient  shareholders 
against  all  liability  in  respect  of  these  shares. 

This  arrangement  came  into  question  in  Lanhester's  Case,  before 
the  Master  of  the  Bolls,  when  his  Lordship  held  the  transaction 
invalid,  and  directed  Lankester  to  be  placed  on  the  list  of  contri- 
butories  in  respect  of  his  shares.    The  case  was  brought,  by  way 
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of  i^peal,  before  Lord  Jostioe  James,  who  affirmed  the  decLsion  of      L.  JJ, 
the  Master  of  the  Bolls  (1). 


1S71 


(1)  1870.  July  7.    L.  J.  Jamm. 
In  re  Aociosntal  Death  Inbubanck 

COHFANT. 

Lankebtkb's  Gasb. 

Motion  by  way  of  appeal  from  the 
order  of  the  Master  of  the  RoUsy  to 
remove  the  names  of  W,  O,  Lankester 
and  six  other  persons  from  the  list  of 
oontributories  of  the  above-mentioned 
oompany, 

Mr.  Jestd,  Q.G.y  and  Mr.  Locock 
WMf  for  the  Appellants. 

Mr.  Bwtmiton^  Q.G.,  and  Mr«  Qraham 
HautinyB,  for  the  liquidator. 

Sir  W.  M.  Jausb,  L  J.,  after  stating 
shortly  the  &cts  of  the  case,  oon- 
tinued:*- 

What  does  this  come  to?  Here  is 
a  company  which  merges  into  another 
company.  It  transfers  its  business,  and 
virtually  ceases  as  a  company  to  exist. 
Tlie  shareholders  agree  to  give  up  their 
original  shares  in  the  old  company,  and 
accept  new  shares  of  the  new  corpora- 
tion. But  this  transfer  of  the  business 
of  the  company  to  the  corporation 
could  not  destroy  the  liability,  of  the 
shareholders  of  the  company  at  the 
suit  of  creditors  of  that  company,  and 
therefore  the  directors  went  beyond 
their  powers  in  making  that  transfer. 
No  directors  could  transfer  the  liability 
of  shareholders,  as  these  directors  have 
sought  to  do.  No  doubt,  so  far  as 
directors,  or  shareholders,  or  both,  could 
bring  a  company  virtually  to  an  end  as 
a  company,  that  company  was  brought 
to  an  end  and  its  business  handed  over 
to  a  new  company.  The  old  company 
was  truly  merged  in  the  new  corpora- 
tion. But  the  corporation  was  not  it- 
self successful ;  and,  therefore,  some  of 
the  shareholders  took  legal  advice,  and 


found,  of  oouise,  that  they  were  still    Ohafpkj.*! 
liable  to  the  creditors  of  the  old  com-        Gasb. 
pany :  they   accordingly    took    upon  ^ 

themselves  to  make  an  arrangement, 
by  which  they  proposed  to  separate 
themselves  again  from  the  corporation. 
They  took  upon  themselves  to  act  as 
directors  without  having  any  right  to 
do  so,  and  said,  *'  We  will  make  ar- 
rangements for  resuming  our  old  busi- 
ness, but  we  will  only  resume  that  part 
which  was  profitable  to  us.*'  Then, 
some  shareholders  did  not  agree  with 
this  resumption  of  business,  and  sought 
to  get  rid  altogether  of  their  respon- 
sibilities by  making  an  arrangement 
with  the  persons  who  thus  set  them- 
selves up  as  the  representatives  of  the 
company.  The  allegations  contained 
in  the  Petition  presented  for  winding 
up  the  company  have  never  been  met 
It  contained  serious  charges  against 
certain  persons  whose  conduct  was  at- 
tacked ;  but  of  course  it  was  possible  to 
put  a  stop  to  the  Petition  by  arrange- 
ment, and  therefore  an  agreement  was 
made  between  the  persons  whose  con- 
duct was  attacked  and  the  Petitioners, 
that  the  Petition  should  be  dropped 
on  certain  terms,  namely,  that  the  Pe- 
titioners should  pay  a  sum  of  10s.  a 
share,  and  that  on  payment  of  that 
sum  their  shares  should  be  transferred 
to  a  nominee  of  the  directors. 

Well,  what  did  these  gentlemen 
themselves  strive  to  do  ?  They  knew 
perfectly  well  what  they  were  doing, 
as  the  fact  of  their  taking  an  indemnity 
plainly  shews.  It  was  a  transfer  by 
the  directors,  and  there  can  be  no  doubt 
it  was  uitra  virei  so  far  as  they  were 
concerned.  Even  if  they  were  pro- 
perly qualified  as  directors,  they  were 
writing  off  the  liability  of  a  certain 
number  of  shareholders  at  the  expense 
of  the  other  shareholders,  and  were 
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Cask. 


Xi.JJ.  Under  these  circumstances  the  Master  of  the  Bolls  settled 

1871        F.  J.  ChappdTs  name  on  the  list  of  contributories  in  respect  of  the 

Ohafpbll's   2145  shares  which  he  had  transferred  to  Montgomery^  considering 

that  the  case  was  governed  by  Lankester's  Case;  and  from  this 

decision  Chapped  appealed. 

Montgomery  was  examined  in  C!ourt  vivA  voce,  before  the  Lords 
Justices,  on  the  question  whether  the  transfer  to  him  was  a  transfer 
out  and  out. 


Mr.  Je8$el,  Q.C.,  and  Mr.  Loeook  Wehh^  for  the  Appellant,  con- 
tended that  the  present  case  was  distinguishable  from  Lankeder^s 
Casey  where  there  was  a  corrupt  bargain  with  the  directors  to 
relieve  the  shareholders  from  liability.  In  the  present  case  the 
evidence  conclusively  shewed  that  the  transfer  was  out  and  out, 
and  there  was  no  reason  why  it  should  not  be  sanctioned  by  the 
directors.  The  directors  had  no  power  to  refuse  to  sanction  a 
transfer  unless  they  could  find  a  substitute  for  the  transferee. 


Mr.  Swanslon,  Q.C.,  and  Mr.  Oraham  HasUngs,  for  the  liqui- 
dators, argued  that  the  attempted  resuscitation  of  the  company  was 
iiUra  vires,  and  was  a  mere  scheme  to  enable  the  principal  share- 
holders to  escape  from  their  liability.  The  transfer  in  this  case 
was  open  to  the  same  objections  as  that  in  Lankester's  Case.  The 
directors  were  guilty  of  a  breach  of  trust  in  consenting  to  the 
transfer  to  Montgomery;  and  ChappeH,  who  was  their  solicitor, 
was  cognisant  of,  and  a  party  to,  that  breach  of  trust. 

Mr.  Jessdy  in  reply. 


doing  BO  to  get  rid  of  a  damaging 
Petition  which  was  presented  against 
them.  That  was  a  proceeding  the 
directors  had  no  right  to  take.  The 
shareholders  who  executed  this  deed 
must  also  have  known  that,  as  hetween 
themselves  and  the  creditors  of  the 
company,  such  a  transfer  could  not  he 
a  h<md  fide  transaction,  and  hence,  of 
course,  their  anxiety  to  have  whatever 


ultimate  risk  they  might  run  covered 
by  the  guarantee  which  they  took  from 
the  directors,  or  persons  acting  as  di- 
rectors, with  whom  this  arrangement 
was  made.  That  appears  to  me  too 
clear  to  require  further  consideration ; 
and  I  am  of  opinion  that  the  Master  of 
the  Bolls  was  quite  right  in  his  judg- 
ment, and  that  this  appeal  must  be 
dismissed. 
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Aug.  5.    Sir  W.  M.  James,  L.J. : —  L.  JJ. 

This  is  an  appeal  from  an  order  of  the  Master  of  tlie  Bolls,        ^^ 


refusing  an  application  of  the  Appellant,  Mr.  Cliappell,  to  have  his  Chapprll's 
name  taken  off  the  list  of  contributories  of  a  company  called  the  •— 
"  Accidental  Death  Insurance  Company,^'  The  Master  of  the  Bolls 
was  of  opinion  that  this  case  was,  in  fact,  governed  by  a  previous 
decision  given  by  himself  at  the  Bolls  in  LanJcesie/s  Case,  and 
afterwards  affirmed  by  me,  sitting  alone  as  Lord  Justice.  I  am  of 
opinion  that  it  is  so  governed.  The  ratio  decidendi  of  that  case 
was,  that  I  was  of  opinion  that  there  could  be  no  transfer  of  the 
shares,  because  there  were  no  shares  to  transfer.  All  the  share- 
holders had  agreed  to  an  arrangement  by  which  all  the  property 
of  the  concern,  capital,  assets  of  every  kind,  and  the  business  were 
transferred  to  a  new  corporation,  and  all  the  shareholders  accepted, 
in  exchange  for  their  shares,  shares  in  the  new  company,  I  was  of 
opinion  that  the  result  of  that  was,  that  there  was  a  virtual  disso- 
lution of  the  company ;  that  is  to  say,  that  the  thing  itself  had 
ceased  to  exist  as  a  thing  in  which  there  could  be  shares ;  that  the 
shares  themselves,  having  been  given  to  the  new  corporation'  in 
exchange  for  shares  in  that  corporation,  became,  so  far  as  they  had 
any  existence  whatever,  the  property  of  the  new  corporation ;  and 
that  there  was  nothing  left,  except  that  which  must  always  happen 
when  partners,  whether  members  of  a  company  or  of  an  ordinary 
firm,  discontinue  their  business,  that  is  to  say,  their  contingent 
liability  to  answer  such  debts  and  engagements  as  the  new  cor- 
poration would  not  discharge,  according  to  their  agreement  to 
that  effect.  That  being  so,  if  matters  had  stopped  there,  there 
was  no  such  thing  as  was  capable  of  transfer — there  were  no 
shares  existing  capable  of  being  transferred.  Then  there  was  a 
series  of  subsequent  transactions,  with  the  apparent  object  of 
resuscitating  the  company  when  the  new  corporation  got  into  diffi- 
culties. I  was  of  opinion,  and  am  still  of  opinion,  that  everything 
done  afterwards  was  a  mere  sham  and  contrivance  on  the  part  of 
the  directors,  with  whom  Mr.  Chappell  was  an  active  partner, 
being  their  solicitor,  and,  in  fact,  consulted  and  advising  in  all 
those  matters.  There  was  no  company  in  effect,  there  was  no 
board  of  directors,  and  there  was  nothing  to  which  the  machinery 
of  the  deed  of  settlement  could  apply. 


908  CHANGEBT  APPEALS.  [L.  R 

L.  J  J.  That  being  so^  I  held  that  the  directois  were  not  relieved  from 

1871       their  liability ;  and  upon  the  same  principle^  I  am  of  opinion  that 
CBApmx'f   ^^*  Chappell  cannot  be  relieved  by  what  purports  to  be  a  transfer 
^j^       of  that  which,  in  my  opinion,  he  had  not  to  transfer. 

The  provisions  in  the  deed  of  settlement  respecting  the  transfer 
of  shares  are  peculiar.  [His  Lordship  then  referred  to  the  20th 
and  21st  clauses  in  the  deed  of  settlement,  and  continued : — ] 

Now  I  am  of  opinion  that,  by  the  arrangement  which  all  the 
shareholders  were  parties  to,  there  was  no  proper  office  or  place  of 
business  to  which  any  such  notice  could  be  given.  There  were  no 
directors  who  could  take  into  consideration  the  proposal,  and  no 
company  who  could  take  the  shares  at  the  market  price,  and  it  is 
utterly  impossible  there  could  be  a  market  price  of  shares,  all  of 
which  were  transferred  to  the  corporation. 

That  being  so,  if  the  thing  had  been  free  from  decision,  I  should 
have  been  of  opinion  that  Mr.  ChappdTs  name  could  not  be  re- 
moved ;  and  I  am  unable  to  see  any  way  in  which  his  case  can  be 
distinguished  from  that  of  the  directors,  all  of  whose  dealings  he 
was  acquainted  with  and  had  been  consulted  upon. 

Sir  G.  Melush,  L.J.  :^ 

As  the  Lord  Justice  is  of  opinion  that  the  order  of  the  Master  of 
the  Bolls  ought  to  be  affirmed,  that  order  will  of  course  stand ;  but 
I  think  it  right  to  say  that,  in  my  opinion,  the  right  of  Mr.  ChappeU 
and  the  other  shareholders  of  the  company  to  transfer  their  shares 
in  accordance  with  the  terms  of  the  20th  and  21st  clauses  of  the 
deed  of  settlement  was  not  affected  by  the  directors  of  the  company, 
with  the  consent,  as  is  alleged,  of  all  the  shareholders,  having 
transferred  the  business  of  the  company  to  the  Accidental  and 
Marine  Imurance  Corporation,  and  of  the  company  having  ceased 
to  carry  on  its  business.  I  agree  that  the  directors  of  the  company 
were  not  entitled,  at  least  without  the  consent  of  all  the  share- 
holders, to  resume  the  business  of  the  company ;  but  I  do  not  see 
how,  until  the  company  was  actually  dissolved  under  the  provisions 
of  the  deed  of  settlement,  or  until  a  Petition  was  presented  for  a 
winding-up  order,  the  right  of  a  shareholder  to  transfer  his  shares 
could  be  affected. 

I  think  the  directors  could  not  legally  cease  to  exists  and  though 
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they  ought  not  to  hare  resumed  their  business,  I  think  the  reason       l.  jj. 
of  that  is  not  that  it  was  beyond  their  power  to  do  so,  but  because        is7i 
it  would  have  been  a  fraud  on  the  other  shareholders  of  the  com-   Qff^^ij*g 
pany,  whom  they  had  induced  to  take  shares  in  the  corporation,       Caiu. 
that  they  should  have  begun   business  again  so  as  to  make 
those  shareholders  in  fact,  contrary  ta  what  they  intended,  owners 
of  shares  in  both  companies  as  going  concerns.    But  if  the  share- 
holders who  wished  to  revive  the  company  had  purchased  the 
whole  of  the  shares  of  the  other  shareholders,  I  think  the  business 
of  the  company  might  legally  have  been  resumed ;  and  I  do  not 
see  why  a  particular  shareholder  who  wished  to  get  rid  of  his  shares 
should  be  deprived  of  his  ordinary  right  of  selling  them,  and  be 
compelled,  if  he  wished  to  avoid  the  risk  consequent  on  the 
resumption  of  business,  to  file  a  bill  or  apply  for  a  winding-up 
order. 

It  is  also  said  that  the  directors  of  the  company,  or  the  persons 
who  were  acting  as  directors,  were  guilty  of  a  breach  of  trust  in 
assenting  to  the  assignment  of  such  a  large  number  of  shares  to 
Mr.  M&Htffomery,  and  that  Mr.  ChappeU  was  a  party  to  that  breach 
of  trust  If  by  the  terms  of  the  deed  of  settlement  of  the  company 
the  directors  had  had  power  absolutely  to  refuse  to  admit  a  transfer. 
to  a  person  of  insufficient  means,  I  should  have  thought  there 
would  have  been  strong  grounds  for  contending  that  the  transfer 
of  shares  from  Mr.  ChappeH  to  Mr.  Montgomery  ought  to  be  held 
void  on  this  ground,  I  am  of  opinion,  however,  that  the  21st  clause 
of  the  deed  of  settlement  does  not  give  power  to  the  directors 
absolutely  to  reject  any  person  to  whom  a  shareholder  proposes  to 
transfer  his  shares.  They  are  only  to  see  if  they  can  provide  a 
substitute  who  will  take  the  shares.  Now  there  is  no  evidence 
nor  any  reason  to  suppose  that  the  directors  could  have  procured  a 
more  eligible  person  than  Mr.  Montgomery  to  take  Mr.  ChappeW^ 
shares,  and  I  think  the  transfer  ought  not  to  be  held  to  be  bad 
because  the  directors  did  not  delay  it  for  a  fortnight,  which,  in 
my  opinion,  was  all  they  could  legally  do.  When  the  ease  was 
first  heard  before  us  upon  the  evidence  which  was  before  the 
Master  of  the  Bolls,  I  had  great  doubt  whether  Mr.  Montgomery 
ought  not  to  be  held  to  have  been  a  mere  trustee  for  Mr.  Chappell, 
but  after  hearing  the  evidence  of  Mr.  Montgomery^  I  think  it  is 
VouVL  .  iA  1 
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Ii.  JJ.      sufficiently  proyed,  notwithstandiDg  the  circumstances  of  suspicion 

1S71       attending  the  case,  that  Mr.  MarUffomery  was  a  real  purchaser 

Ohapfbix'8  ,  ^^0^  ^i"*  OhappeUf  and  not  a  mere  trustee  for  him.     I  may  add 

^jfl^       that  I  do  not  dissent  from  the  decision  in  the  former  case,  because, 

as  I  understand  the  facts  of  the  former  case^  the  transfer  there  was 

not  to  a  bond  fide  purchaser  at  all,  but  was  a  transfer  to  a  person 

who  was  a  mere  nominee  of  the  directors ;  and  the  directors  having 

entered  into  a  compromise  with  those  shareholders  who  wished  for 

a  winding-up,  took  a  transfer  &om  the  shareliolders  for  the  express 

purpose  of  relieving  them  from  liability.    That,  they  had  no  power 

to  do,  and  I  do  not  dissent  from  that  judgment ;  though  I  cannot 

but  dissent  from  some  of  the  observations  that  were  made  in  that 

case,  as  I  have  the  misfortune  to  do  from  the  observations  made  by 

the  Lord  Justice  in  this  case. 

Sir  W.  M.  James,  L.  J. : — 

The  appeal  will  be  refused,  but  without  costs ;  and  I  may  also 
add,  that  I  am  satisfied  upon  the  evidence  that  if  it  had  not  been 
for  the  transfer  of  the  business,  and  if  the  company  had  been  a 
going  concern,  the  assignment  to  Mr.  Montgomery  would  have  been 
a  valid  assignment. 

Solicitors  for  the  Appellant :  Messrs.  Chappell  dt  Son. 
Solicitors  for  the  Liquidators:  Messrs.  Harper^  Broad,  <&  Baltcoek. 
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iUnOOlVDINO  VEBSOR  —  Bankruptcy  ^  Bank- 
Tuptey  Bule9j  1870,  Bute  65.]  A  Petition  for 
adjndication  m  bankruptcy  against  two  partners, 
A.  and  B.,  alleged,  as  tne  act  of  bankruptcy,  that 
they  had  absented  themselves  with  intent  to  defeat 
or  delay  their  creditors.  This  Petition  was  di- 
rected, under  Kule  65  of  the  Bankruptcy  Bules, 
1870,  to  be  heard  forthwith.  B.  had  gone  away 
only  to  take  his  wife  and  children  to  Paris,  and 
retiuned  immediately.  He  appeared  when  the 
Petition  was  heard,  admitted  insolvency,  but  op- 
2X)sed  the  adjudication,  stating  that  he  wished  to 
present  a  Petition  for  liquidation,  and  he  tendered 
evidence:  but  the  Registrar,  on  learning  that  it 
only  related  to  the  circumstances  of  his  going 
abroad,  disregarded  it  as  immaterial,  and  adjudged 
-the  partners  bankrupts : — HM,  on  appeal,  that 
ihis  order  could  not  be  sustained,  for  that  the  65th 
rule  of  the  Bankruptcy  Bules,  1870,  only  applies 
where  the  debtor  is  keeping  out  of  the  way  so  that 
"the  ordinary  course  of  proceedings  cannot  be  taken ; 
and  that,  if  he  appears,  he  is  entitled  to  insist  on 
ithe  proceedings  being  conducted  in  the  ordinary 
course.    Ex  parte  Lofbz.    In  re  Bbblaz   -    8M 

.ABSOLUTE  GIFT—''  For  benefit  of  herself  and 
family"         -  -  -  -     697 

See  Oirr,  absolute  or  in  TBUffr. 

—  Time  of  vesting— Gift  over  on  death  before 
marriage      -  -  -  -     588 

See  Death  coupled  with  CoirrraGEKor. 

AOCEFTAVCE  OV  BEASE8— Contributory— Pro- 
snotion-money — Qualification  of  Director — Paid- 
up  /S%arM.]  X.,  a  director  of  an  old  company, 
which  was  agreed  to  bo  sold  to  a  promoter,  on 
behalf  of  a  new  company,  was  named  in  the 
articles  of  the  new  company  as  a  director ;  and 
fifty  shares,  the  qualification  of  a  director,  were 
allotted  to  him,  and  registered  in  his  name  as 
paid-up  shares.  The  nominal  value  of  the  shares 
was  paid  by  the  promoter,  by  cheques  given  him 
on  account  of  his  promotion-money,  under  an 
a&;reement  between  him  and  some  of  the  directors 
of  the  old  company.  L.  never  attended  the  board 
meetings,  and  was  no  party  to  the  agreement  for 
the  payment  of  the  promotion-money ;  and  he  did 
not  sign  any  application  for  or  acceptance  of  the 
shares  which  were  allotted  to  him.  But  he  attended 
an  extraordinary  general  meeting  of  the  company, 
in  which  he  spoke  of  himself  as  nominal  chair- 
man, and  excused  liimself  on  the  score  of  ill  health 
.from  taking  part  in  the  affairs  of  the  company.  A 
Ch.— Vol.  VI.  4 
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proxy  was  used  on  his  behalf,  which  he  dented 
Laving  signed.  The  company  was  afterwards 
wound  up :  —  Held  (affirming  the  d^ision  of 
StuarU  V.G.),  that  L.  was  a  contributory  for  fifty 
unpaid  shares.  In  re  Empire  Assurance  Cor- 
poration.   Leeee's  Case     ...     ^9 

Amalgamation  of  companies — ^Notice  -  886 

See  Amalgamation  of  Companies.    2. 

AOOOBD   AHD    8ATIBFAGTI0V  —  Accident    on 
railway — Right  to  further  compensation 
See  Receipt  in  Full  Discharge.      [527 

AOOOUMT — Bankers — lien— Trust  account  -  688 
See  Bankers'  Account. 

ACXHOWLEBGMEHT— Statute  of  Limitations- 
One  of  two  joint  mortgagees  -  478 
See  Limitations,  Statute  of.    2. 

Statute  of  Limitations — Letter  written  with- 
out prejudice  ...  888 
See  Limitations,  Statute  of.    4. 

ACQTJIZ80EKCE— Mistake  in  award  -       28 

See  Mistake  in  Award. 

Sale  by  one  tenant  in  common  -     770 

See  Concealment  of  Material  Fact. 

Standing  by  and  allowing  building   -     551 

See  Standing  bt  and  allowing  building. 

ACT  OF  BAHXBT7FTCT— Debtor  summons  -  875 
See  Debtor  Summons. 

Filing  petition  for  liquidation  -  -     605 

See  Execution  Creditor.    1. 

LDEIKFZHOiti— Legacy— Satisfaction.']  A  testator, 
by  will  dated  the  17th  of  December.  1862,  gave  to 
his  wife  a  legacy  of  £200,  to  be  paid  within  ten  days 
after  his  decease.  On  the  28th  of  November,  1867, 
during  his  last  illness,  he,  at  the  request  of  his 
wife,  who  did  not  know  the  contents  of  his  vrill, 
gave  her  £200,  that  she  might  have  a  sum  of 
money  which  she  could  control  immediately  on  his 
death,  without  the  interference  of  the  executors. 
He  died  on  the  8th  of  December,  1867  :—Held 
(affirming  the  decision  of  the  Master  of  the  Rolls), 
that  the  legacy  was  not  ndeemed  or  satisfied  by 
the  gift  of  the  £200,  for  that  the  providing  the 
wife  with  ready  money  immediatily  afU  r  the  tes- 
tator's decease  was  not  such  a  particular  purpose 
as  to  bring  tlie  case  within  the  rule  that,  where  a 
testator  gives  a  legncv  for  a  particular  purpose,  and 
afterwards  accomplishes  tiiat  purpose  himself,  the 
legacy  is  satisfied.  Pankhurst  v.  Howell  186 
B  I 
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ADJOUENMENT— Besolation  foi^— Liquidation  by 
arrangement  -  -  -     881 

See  MiJORiTT  of  Gbeditors. 

ABYAVCED  KEICBEBS  —  Building  Bociety  — 
Winding-up  petition  -  -     866 

See  Wnn>i»o-up  Petitiok.    8. 

ADVAKCING  APPEAL— PraeetV.]  An  appeal 
from  a  decree  granting  an  injunction  to  restrain 
the  use  of  a  trade-maric  ordered  to  be  adyanced, 
on  the  ground  tbat  the  injury  dono  to  the  De- 
fendant oy  the  continuance  of  the  injunction,  if 
wrongly  granted,  would  bo  irreparable.  Lazenbt 
V.  White         -         -         -         -         ^       89 

ADVEBSE  POSSSSSIOV-Boundary  waU  -     ^8 

See  XiUaTAOsoKs,  Statdtb  of.    1. 

Statute  of  Limitations—Joint  tenants    789 

See  LiuiTATtOMt,  Btjltvtm  or.    3. 

AnTDATir— Amendment  of  bill— Bill  and  in- 
formatian  -  -  >  .  868 
See  AuENDMEXT  of  Bill.    2. 

AftZHT — Company — Contract  with  agent — Deed 
under  seal    -  -         -  -     626 

See  COKTBACT  WITH  AGENT  OF  CoMPANY. 

—  Consignee — Goods  on  sale  or  return        397 

See  Sa*lb  ob  Hetibn. 

Liquidators — Authority  of  one  to  accept 

bills 206 

See  Liquidatobs. 

AflREKMENT—Not   under   seal— Cori)orati<m— 

Acquiescence  >         >         -  -     661 

See  Stakpinq  by  A^-D  allowing  iiuildikg. 

—  Promoters  of  company — Adoption  by  com- 

pany -----     671 
See  Pbouotebs  of  Comfaxy. 

AHALGAUATI05  OP  COVSiiSaB  —  Winding- 
up — Sale  to  new  Company — Companies  Actt  1802, 
8,  161  —  Dissentient  SJuireholder,']  A  company 
which  was  in  difficulties  duly  passed  a  resolu- 
tion for  voluntary  winding-up,  with  a  view  of  dis- 
posing of  its  undwtaking,  which  was  carried  on 
in  France,  to  a  French  company  to  be  formed 
for  the  purpose ;  and  nt  the  same  time  it  pai-sed 
other  resolutions  as  to  the  transfer  to  the  French 
company,  and  a  special  resolution  altering  the 
articles  of  association,  to  as  to  give  power  to  carry 
out  the  arrangement  without  gfivin.<<:  dissentient 
shareholders  the  option  to  receive  the  valiio  of 
their  shares  in  ca.'ih,  as  pit>vide<l  by  the  dmi" 
paniee  Act^  sect.  101.  These  resolutions,  except 
the  reeolution  ftar  winding-up,  were  passed  irre- 
gularly, but  no  shareholder  dissented  from  them 
except  one  fully  paid-up  shareholder,  who  ap- 
plied to  the  company  to  pay  him  the  value  of 
his  shares,  which  was  refused.  He  then  pre- 
sented a  Petition  praying  that  the  company  might 
be  wound  up  compuLsorily,  or  under  nupervision, 
or  that  he  might  be  at  liberty  to  sue  in  the  name 
of  the  company  to  set  aside  the  proposed  arrange- 
ments, or  that  the  value  of  liis  shar(>s  might  oe 
ascertained  and  paid.  Vice-Chancellor  Malins 
having  onlered  that  the  value  of  his  shares  should 
be  ascertained  and  paid,  and  having  made  no  order 
as  to  costs,  the  Petitioner  appealed  : — Held,  that 
the  order  of  the  Vice-Chancellor  was  right,  for 
that  the  resolution  to  wind  up  voluntarilv  having 
been  regularly  passed,  the  Court  would  not,  on 
the  application  of  a  fully  paid-up  shareholder, 
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interfere  with  it  by  ordering  a  compulsory  wind- 
ing-up, or  a  winding-up  under  supervision,  against 
the  wishes  of  nearly  all  the  shareholders : — Hdd^ 
further,  that  the  winding-up  resolution  being  good 
in  itself,  was  not  invalidated  by  being  associated 
with  resolutions  which  were  not  regu£rly  passed ; 
and  whether  it  would  have  been  invalidated,  even 
if  those  other  resolutions  had  been  uUra  viree^ 
qtULTe? — Heldj  further,  that  leave  to  sue  in  the 
name  of  the  company  had  rightly  been  refused,  as 
the  resolutions  authorizing  a  transfer  to  the  French 
company  were  not  ultra  vires,  but,  though  irre- 
gular, were  capable  of  confirmation:  —  Held^ 
also,  that  the  special  resolution  altering  the 
articles  while  the  company  was  in  difficulties,  and 
as  a  jrnrt  of  the  scheme  for  transfer  to  the  French 
company,  was  invalid,  and  that  the  Petitioner  waa 
entitled  to  have  the  value  of  his  shares  ascertained 
and  paid,  as  provided  by  the  Companies  Act,  1862,. 
s.  161.  In  re  Ibkigatiow  Company  op  Fbance. 
Es^  parte  Vox  '         -         -         -         -     176 

2.  Transfer  of  Susiness — Acceptance  of 

Sliares,"}  A  company  agreed,  under  circumstances 
which  made  it  aoubtful  whether  the  agreement 
was  binding  on  the  shareholders,  to  transfer  its 
business  to  a  new  company,  one  of  the  terms  of 
the  agreement  being,  that  each  shareholder  in  the 
old  company  should  become  a  shareholder  in  the 
new  company.  The  shareholders  in  the  old  com- 
pany were  accordingly  registered  as  having  trans- 
ferred their  shares  to  the  new  company,  and  share 
certificates  in  the  new  company  were  sent  to  each 
shareholder  in  the  old  company.  Both  the  com- 
panies were  afterwards  wound  up ; — Held  (reversing- 
the  decitjion  of  Stuart,  V.C),  that  a  shareholder 
who  had  acknowledged  the  receipt  of  the  certifi- 
cates, and  had  retained  them,  was  a  shareholder 

f  in  the  new  company : — Held  (affirming  the  de- 
'  cision  of  Stuart,  V.C.),  that  a  shareholder  who 
;  had  taken  no  notice  of  the  communication,  and 
'  had  done  nothing  in  relation  to  the  agreement^ 
!  was  not  a  shareholder  in  the  new  company.  In 
i  re  EHriBE  Assurance  Cobpouation.  Challis*8 
Case.    Someryille's  Case    -         -         -     266 

3.  UUra  vires   Agreement    carried  into 

>  effect  hy  means  of  Winding-^ — Companies  Ad^ 

18G2,  8.  161 — Mutual  Insurance  Company— Bonus 
'  to  Directors.']  An  unregistered  company  which 
I  has  no  power  under  its  aeed  uf  settlement  to  selL 
and  transfer  its  business  to  another  company  may». 
nevertheless,  carry  into  eflect  an  agreement  for 
that  purpose  by  i*egistering  under  the  Companies 
Act,  1862,  and  then  passing  a  resolution  for 
voluntarily  winding-up,  and  directing  the  liqui- 
dator to  carry  out  the  agreement. — A  mutual 
insurance  company  may  be  amalgamated  with,, 
and  its  business  transferred  to,  another  company 
imder  the  161st  section  of  the  Companies  Act, 
1802. — A  clause  in  an  agreement  for  the  amalga- 
mation of  two  companies,  providing  that  part  of 
the  purchase-money  shall  be  paid  to  the  directors 
of  the  Billing  company  by  way  of  bonus : — Held, 
not  to  invalidate  the  amalgamation. — Decision  of 
tlie  Master  of  the  Rolls  affirmed.  Southall  r. 
British  Mutual  Life  Assurance  Socdbty     614 

4. Resuscitation  of  Company — Transfer 

of  Shares — Power  of  Directors  to  reject  Trans- 
feree.]   The  A.  Company  entered  into  an  agree- 
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mcnt  with  the  Jlf.  Corporation  that  aU  its  businesa 
ahonld  be  transfoired  to  the  corporation,  and  that 
its  shareholders  should  be  entitled  to  shares  in 
the  corponition  in  exchange  for  their  shares  in  the 
company.  But  the  oompany  was  not  formally 
dissolved  or  wound  up.  Afterwards  the  corpora- 
tion, not  being  successful,  was  wound  up  vulun- 
tarily.  A  few  days  before  the  commencement  of 
the  winding-up,  the  former  directors  of  the  A, 
Connpauffj  in  tne  name  of  the  oompany,  entered 
into  an  agreement  with  the  corporation  for  a 
retmnsfer  of  the  principal  port  of  the  business  of 
the  company,  and  notice  was  given  to  tlie  share- 
holders that  the  company  had  resumed  business. 
A  board  meeting  of  the  former  directors  was  held 
in  the  same  month,  in  which  tliey  sanctioned  a 
transfer  by  C.,  the  solicitor  of  the  company,  of 
2145  sliares  for  a  nominal  consideration.  By  the 
articles  of  the  company  the  directors  had  no  power 
to  njoct  a  transfer  unless  they  found  a  substituted 
transferee.  The  company  was  afterwards  wound 
up,  and  C.*B  name  was  settled  by  the  Master  of 
the  Rolls  on  the  list  of  contribiitories  in  respect  of 
those  shares : — Held,  on  appeal,  by  Jame$,  L. J., 
that,  although  the  transfer  \s-as  out  and  out,  and 
therefore  would  have  been  valid  if  the  company 
had  lx?en  a  going  concern,  yet,  the  transfer  of  the 
business  to  the  corporation  having  been  com- 

Sleted,  the  shares  were  no  longer  capable  of  being 
calt  with,  and  that  the  transfer  was  invalid .' — 
But  helffj  by  Meltish,  L.J.,  that  the  comnany  not 
having  been  formally  dissolved  or  wound  up,  the 
shares  might  still  be  denlt  with,  and  that  the 
transfer  was  good.— The  decision  of  the  Master  of 
the  Rolls  affirmed. — The  deed  of  settlement  of  a 
company  provided  that  where  a  shareholder  wished 
to  transfer  his  shares  he  should  leave  notice  at 
the  office  of  the  company,  and  that  the  directors 
should  consider  the  proposal,  and  signify  their 
acceptance  or  rejection  of  the  proposed  transferee  ; 
and  that  if  they  should  reject  the  proposed  trans- 
feree and  should  not,  within  fourteen  days,  procure 
some  other  person  to  take  the  shares  at  the  market 
price,  the  proposed  transferee  should  be  considered 
as  approved  Dy  the  directors,  and  should  be  en- 
titled to  take  the  transfer  accordingly : — HM^  by 
MeUith,  L.J.,  that  the  directors  had  not  an  abso- 
lute po^-er  to  reject  a  proposed  transferee;  bnt 
could  only  do  so  if  they  conld  provide  a  substitute 
for  hiuL  In  re  Accidental  Death  Insvbance 
CouFANT.    Chappell's  Case  -         -     902 

6.  Se$tt8citation  of  Amalgamated  Com- 
pany.'] Where  a  company  has  transferred  all  its 
business  and  assets  to  a  new  company,  and  the 
shareholders  have  accepted  shares  in  the  new 
company,  although  the  old  company  has  never 
been  formally  wound  up  or  dissolved,  the  shares 
in  the  old  company  are  incapable  of  being  dealt 
with,  and  an  attempt  by  the  directors  to  resusci- 
tate it  is  nugatory.  In  re  Accidental  Death 
Inbubance  Ck)MPANY.  Lanxesteb's  Case    906,  n. 

Life  insurance  company— Transfer  of  busi- 
ness -  -  -  362, 374, 393 
See  Novation  op  Contract. 

AMXHDICSRT— BUI  and  information— Affidavit 
in  support    -  -  -  -     858 

See  Amendiunt  or  Bill.    2. 

4 


Bill  by  bankrupt  Plaintiff — DcmiiriTr  — 
Leave  refused         -  -  «     57g 

See  Bankbuft  Plaintiff. 

Bill  turned  into  an  information— Motion — 


Costs-         -  -  . 

See  Costs  in  the  Caube. 

Bill — Summons  for  further  time 
See  AMSNDHBirr  of  BaL. 

Petition  for  winding-up 

See  WiNDiNO-tJP  Petition.    2. 


-     141 


83a 


-     815 


OP  'BILL— Practice— Time -Com. 
Ord,  xjxrii.  r.  18. J  A  demurrer  having  been 
filed  to  a  bill,  the  Plaintiff  served,  in  due  time,  an 
order  of  course  for  leave  to  amend.  T^t>  days 
before  the  expiration  of  the  time  for  amending 
he  served  a  snmmona  for  ftuther  time  to  amende 
returnable  the  day  after  such  expiration  : — Held 
(affirming  the  decision  of  £meon,  Y.C),  that,  as 
the  summons  was  not  returnable  till  after  the 
expiration  of  the  time  originally  allowed  to  amend, 
the  application  was  too  late,  there  being  no  special 
circumstances  to  induce  the  Court  to  depart  from 
the  rule  laid  down  by  Cons.  Ord.  xxxvii.  r.  18. 
Yebnon  v.  Yebnon    •         -         .         -     883 

2,  Practice— 'Cons.  Ord.  JX.  rr,  14,  15, 16 

— Amendment  of  Information  and  Bill.']  An 
affidavit  in  support  of  a  special  nppliciition  for 
leave  to  amend  an  information  and  bill,  the  amend- 
ments of  which  had  been  approved  by  the  Attor- 
ney-Oeneral,  was  made  by  tne  solicitor  alone,  the- 
Plaintiff  not  joining' : — HM  (affirming  the  decision 
of  ^acon,  y.C),  that  the  rule  that  the  Plaintiff 
must  join  in  the  caae  of  a  bill  does  not  ftpply  to 
an  information  and  bill ;  and  that  the  affidavit 
wag  sufficient.  Attobksy-Genebal  v.  Castle- 
FOBD  Local  BoABD  OF  Health       -         -     85S 

AHinnTT  FOB  UFfe  OB  PEBPETUAIr-TTtV^- 
Gift  of  Principal^  A  testator  gave  to  his  wife 
£50  a  year,  to  be  paid  out  of  the  interest,  divi- 
dends, and  produce  arising  from  his  personal  pio- 
Eerty,  and  gave,  after  her  decease,  the  said  £50  to 
is  two  daughters  and  his  granddaughter,  or  the 
survivors : — Held,  on  the  coDstruction  of  the  will, 
a  gift  to  the  survivors  of  the  prineipul  which 
would  produce  the  annuity  of  £50. — Decision  of 
JameSf  Y.C,  reversed.    Bent  v,  Cullen    -     23J^ 

AKirULLOre  ALirnaCAIiOH -^  Bankruptcy^ 
Bankruptcy  Act,  186i^,  •.  84— Defegoiion  of  Powere 
of  Chief  Judge  to  BegietrarJ]  Where  the  creditors 
fail  to  appoint  a  trustee  in  a  faankraptoy  by  reason 
of  a  quorum  not  being  present,  tiie  Court  ought 
not  to  annul  the  adjudication  under  the  84th 
section  of  the  Baukriptcy  Aat,  1869,  if  one  credi- 
tor wishes  the  bankruptcy  to  proceed,  and  his  debt 
is  so  much  greater  than  all  the  others  that  he  is 
Bubstantiailv  the  only  creditor. — Therefore,  in  a 
case  where  the  petitioning  creditor  s  debt  amounted 
to  £3232,  and  there  were  only  two  other  unse- 
cured creditors,  whose  debts  amounted  to  £67  and 
£42  respectively,  and  the  petitioning  creditor  ap- 
peared but  the  two  others  did  not,  it  was  held  that 
the  bankruptcy  ought  to  proceed  under  the  Regis- 
trar as  trustee. — ^The  Kegistmr  sitting  as  Cbief 
Judge  ought  only  to  act  in  cases  where  he  has  thu 
decisions  of  the  Chief  Judge  or  of  the  Court  to 
guide  him.  Ez  parte  English  Joint  Stock  Bank . 
In  re  Finney  -----  7& 
B  2  1 
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ANTECEDEHT  DEBT—Mortgage  to  scoure— Oom- 
pany  -  -  -  -  -       88 

^£0  Borrowing  Powers. 


APPEAL— Admission  of  fresh  evidence 
See  iNJUNcnoN  IN  Bankbuftcy. 

Advancing — ^Irreparable  injury 

See  AuVANCiNQ  Affbal. 


1. 


68 


89 


Bankrupt — Time  for  appeal     - 
See  PETiTioNiNa  Creditor. 


•     640 


-     188 


Gofits  of  successful  appellant   - 

jS'«0  Coffrs  OF  Affeal. 

Discretion  of  Judge  in  Oourt  below — ^Leave 

to  proceed     -  -  -  -     648 

See  Leave  to  fboceed  aftxr  Winding- 
up. 

AFPSABAHCE— Authority  to  enters-Retainer  of 
solicitor        -  -  .  .     220 

See  Authority  to  entsr  Appearance. 

APPOBTIOHHZHT— Condition       -  -     278 

See  Apportionment  of  Condition. 

Paribh  charity — Church  Building  Acts    298 

See  Division  of  Parish. 

APPOBTIOHMEHT   07  OOHDITIOV— Tri7{— J^x- 

uneraUon.']  A  testator  directed  that  a  specific 
sum  of  £10,000,  to  which  he  was  entitled,  should 
he  applied  in  paying  off  a  charge  on  his  B,  estate, 
if  established ;  and  that  in  case  it  should  be  so  ap- 
plied, then  a  charge  of  £13,000,  to  which  his  b. 
estate  was  liable,  should  not  be  raised  thereout, 
but  out  of  his  B,  estate.  After  his  death,  the 
charge  on  the  B,  estate  having  been  established, 
the  £10,000  was  applied  in  paying  it  off.  Subse- 
quently, his  other  personal  estate  having  proved 
insufiScieut  for  payment  of  his  debts,  a  decree  was 
made  for  refunding  the  £10,000  out  of  the  B. 
estate ;  but  it  was  disputed  whether  the  whole  of 
it  was  wanted  for  payment  of  debts  :  —  Hdd 
(affirming  the  decision  of  MaUne,  Y.C),  that  the 
disposition  in  favour  of  the  D.  estate  was  upon  a 
condition  which  was  not  apportionable ;  and  that, 
unless  the  B.  estate  got  the  full  benefit  of  the 
£10,000^  the  owners  of  the  D.  estate  had  no  title 
to  throw  any  part  of  the  £13,000  on  the  B.  estate. 
Caldwell  v.  Crssswell       -         -         .     278 

APPBOPBIATIOV  OP  PATHERTB—De&eor  and 
Creditor — Compoeition — BemiUer']  H.  was  in- 
debted to  T,  on  three  accounts.  On  one  demand 
a  judgment  for  a  definite  sum  had  been  obtained 
and  registered.  As  to  the  others,  only  decrees  for 
an  account  had  been  obtained.  An  agreement 
was  entered  into  by  which  the  amounts  of  the  un- 
ascertained demands  were  settled,  and  T.  agreed 
to  accept,  in  satisfaction  of  all  three  demands,  a 
smaller  sum,  to  be  p-aid  by  certain  instalments, 
and  to  be  secured  in  a  given  way,  and  in  default 
of  any  of  the  instalments  being  paid  to  the  day, 
T.  was  to  be  remitted  to  his  right  to  recover  the 
whole  amount.  H.  paid  one  instalment,  but  failed 
to  pay  anything  fuither.  A  bill  having  been 
filed  by  T.  to  enforce  his  judgment  on  the  real 
estate  of  H,  as  against  subsequent  incumbrancers : 
—Held,  by  the  Master  of  the  Rolls,  that  the  case 
was  governed  by  the  ordinary  rule  that,  where  a 
debtor  makes  a  payment  on  account  without  ap- 
propriating it,  the  creditor  may  appropriate  it  to 
which  debt  he  pleases*  and  that  T.  was  therefore 


APPBOPBIATIOV  OF  TAYKOnB—contintted, 

entitled  to  appropriate  the  instalment  to  his 
unsecured  debts;  but — Held,  on  appeal,  that  it 
must  be  appropriated  to  the  three  debts  rateably. 
Thompson  v.  Hudson  -         -         -     820 

ABBITBATIOV— Award— Mista]E&--Clcrical  error 
See  Mistake  in  Award. 


ABTICLE  XADE  ABBOAI>— English  patent— Im- 
plied license  -  •  -  289 
See  Patent  Suit. 

ATTAGKXXHT— De&ulting  trustee  -     152 

See  Committal  under  Debtors   Act, 
18G9. 

A1TTH0BITT  TO  ERTEB  APPEABAHGE— Pnuj- 

tiee — Trustee — Right  to  defend  by  ieparate  SoUei- 
tor — Banking  Company,"]  The  deed  of  settlement 
of  a  banking  company  contained  a  proviso  that, 
where  property  was  vested  in  trustees,  the  court 
of  directors  should  have  power  to  direct  any  actions 
or  suits  to  be  commenced,  prosecuted,  or  defended, 
on  account  of  the  property  of  the  bank,  and  to 
direct  the  necessary  parties  to  such  actions  or  suits 
to  carry  them  on  or  defend  them,  and  that  such 
parties  should  be  indenmified  out  of  the  funds  of 
the  bank. — H.^  in  whom  property  was  vested  as 
one  of  the  trustees  of  the  oank,  and  who  had  exe- 
cuted the  deed,  was  made  co-Defendant,  with  two 
other  trustees,  in  a  suit  by  persons  olaiming  the 
property  adverselv  to  the  bank.  The  solicitors  of 
the  bank  entered  an  appearance  for  E.  without 
his  knowledge: — Held  (aflirming  the  decision  of 
McUins,  y.C),  on  a  motion  by  H,  to  expunge  the 
appearance  us  irregular,  that  the  provision  in  the 
deed  of  settlement  operated  as  an  authority  to  the 
bank  to  use  the  names  of  their  trustees  in  any 
action  or  suit,  and  that  the  solicitor  of  the  bank 
was  entitled  to  enter  an  appearance  for  H^  and 
conduct  the  defence  for  lum.  —  But,  iemblef  a 
trustee,  under  those  circumstances,  would  be  en- 
titled to  the  costs  of  independent  advice  for  his 
own  security,  if  he  required  it,  in  putting  in  an 
answer  or  affidavit  in  tho  suit  Heinrich  v,  Sut- 
ton      ------ 


BAILEE— Deposit  of  stock  oertiflcates— Costs  of 
suit  caused  by  negligence — ^Bemotencss 
ofdsmage     -  -  -  *     212 

See  Bbmotbness  of  Damage. 

BALANCE  SHEET^Company  —  Delusive  state- 
ment of  accounts  -  -  -  104 
See  Delusive  Balance  Bbeet. 

BAHXEBS — Lien  on  shares  -  -         -     818 

See  Bankers'  Lien. 

Trust  account — County  treasurer — Set-off 

See  Bankers*  Account.  [682 

BAKKEBS'  AOOOUHT— Tru^  Aecouni— -County 
Ratee — County  Ti-eaeurer — (Se<-oJf.]  (?.,  a  county 
treasurer,  used  to  pay  the  coimty  moneys  into 
the  B.  Banky  but  kept  his  private  account  at  the 
N.  and  P.  Bank,  and  carri^  over  the  police  rates 
to  this  account  by  cheques  drawn  on  the  B.  Bank, 
In  February,  1809,  he  opened  a  separate  account 
with  the  N.  and  P.  Bank,  headea  "  Police  Ac- 
count." Some  of  the  items  to  his  credit  in  this 
account  could  be  traced  as  having  come  from 
county  funds,  but  most  of  them  oould  not.    The 
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BAHXEBS*  ACOOVKT— continued. 

oheques  which  he  drew  upon  it  were  all  headed 
**  Police  Aooount,*'  and  appeared  to  have  been 
drawn  only  for  county  purposes.  For  the  pur- 
poses of  interest  the  N,  and  P.  Bank  treated  the 
accounts  as  one  account,  and  the  interest  on  the 
balance  in  his  favour  was  carried  to  the  credit  of 
his  private  account.  At  the  time  when  the  police 
account  was  opened,  the  manager  of  the  Dank 
knew  that  G.  was  county  treasurer,  and  under- 
stood that  he  had  been  in  the  habit  of  payin^^ 
county  moneys  into  the  bank.  On  the  8tn  of 
April,  1870,  O,  absconded,  his  private  account 
being  overdrawn,  and  the  police  account  being 
in  credit : — Held  (affirming  the  decision  of  the 
Chief  Judge  in  Bankruptcy,  who  had  reversed 
the  decision  of  the  County  Court  Judge),  that 
the  bank  was  not  entitled  to  set  off  the  one 
account  against  the  other,  but  that  tlie  county 
magistrates  were  entitled  to  recover  the  balance 
standing  to  G.*8  credit  on  the  police  account.  Ex 
parte  KBtoston.    In  re  Gross        -  -     682 


r — Lien  on  8hare» — SaU  o/AseeU.'] 
By  the  articles  of  association  of  a  bank,  the  bank 
would  have  a  lien  on  the  shares  of  a  shareholder 
for  all  moneys  due  to  the  bank  by  the  share- 
holder. The  bank  was  wound  up,  and  the  assets 
were  sold,  one  of  the  terms  being  that  certain 
shareholders  in  the  bank  should  be  paid  £2  a 
share : — JEfeU,  that  the  bank  had,  on  the  money 
so  to  be  paid  to  a  shareholder,  a  lien  for  moneys 
due  to  tne  bank  by  the  shareholder.  Order  of 
the  Master  of  the  Rolls  reversed.  In  re  General 
ExcHANQB  Bank.    In  re  Lewis       -         -     818 

BAHXSTJPT  VLkOnm— Demurrer— Leave  to 
Amend — Coete — Appeal.']  A  bankrupt  cannot 
file  a  bill  without  previously  applying  to  the 
Court  of  Bankruptcy  on  the  subject. — Where  a 
demurrer  to  a  bill  by  a  bankrupt  was  allowed,  but 
without  costs  and  with  liberty  to  amend : — Held, 
on  appeaL  that,  under  the  circumstances,  costs 
ought  to  have  been  given,  and  liberty  to  amend 
refused. — Order  of  Stuart,  V.C.  varied.  Payne 
V.  Dicker        .....     578 

BAHXSUFT  SHABEEOIDEB— Past  member  582 
See  Past  Members.    1. 

BAHXST7PTGT— Absconding  debtor  -     8M 

See  Absoondino  Debtob. 

Annulling  adjudication 

See  Annulling  Adjudication. 

Bill  by  bankrupt  Plaintiff- 
lowed  -  _  _ 
See  Bankrupt  Plaintipf. 

Debtor  summons 

See  Debtor  Summons.    1,  2. 

—  Execution  creditor 

See  Execution  Crrditor.    1,  2. 
Fraudulent  preference 

See  Fraudulent  Preference. 
Inj  unction- Action  by  creditor  of  firm  58, 594 

See  Injunction  in  Bankruptcy.    1,  2. 

—  Injunction — ^Effect  on  creditors  inter  ee  7W 

See  Execution  Creditor.    2. 

—  Joint  and  separate  creditors — Appointment 

of  inspector  ....     935 
See  Joint  and  Separate  Creditors. 


BAHXBUPTC7— eonftntied. 

Jurisdiction  —  Composition  deed  —  Injunc- 
tion     842 

See  Bankruptcy  Jurisdiction.    2. 

Jurisdiction — ^Liquidation  by  nrrangcmont 

— ^Equitable  mortgagee      -  -     655 

See  Bankruptcy  Jurisdiction.    1. 

Liquidation  by  arrangement — Act  of  bank- 
ruptcy ....  605 
See  ExiccTiON  Creditob.    1. 

Bfajoritv  of  creditors— Hesolution  for  liquida- 

tion  -----.  881 
See  Majority  of  Creditors. 

Order  and  disposition — ^Bills  of  Sale  Act- 
Formal  possession  -  -  -  626 
See  Order  and  DiaposrnoN. 

Petitioning  creditor's  debt — Incomplete  bill 

of  exchange-  ...  546 
See  PxTrnoNiNO  Creditor. 

Proof— Consignee — Goods  on  sale  or  return 

See  Sale  or  Return.  [897 

Proof— Creditor  holding  security  888,  465, 

[888 
See  Creditor  boldino  SEcuRmr.  1,  2,  3. 

Proof — Surety — Limited  guarantee  -     792 

See  Limited  Guarantee. 

Proof— Time   of    ascertaining    amount   of 

debt  .         .         -  .  -     455 

See  Creditor  holding  Security.    2. 

Scotch  sequestration — Shareholder   •     583 

See  Past  Members.    1. 
Shareholder  —  Proof  of  liability  —  Scotch 

sequestration  -         ..         -     582 

See  Past  Members.    2. 

Staying  proceedings — ^Debtor  summons  602 

iSee  Staying  Proceedings  in  Bankruptcy. 


Trustee,  appointment  of 

See  AiTNULUNO  Adjl^ioation. 
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Demurrer  al- 
.     678 


406,876 
605,  795 
70 


BAHXBT7FTCT  TUKia!DlCT107S—BanJsruptry  Actj 
1869 — Equitable  Mortgagee.]  Where  a  trustee  has 
been  appointed  under  a  liquidation  of  the  affairs 
of  an  equitable  mort^gor,  the  mortgagee  may, 
I  instead  of  applying  m  bankruptcy,  proceed  in 
Chancery  against  the  trustee  for  tbo  purpose  of 
having  the  security  realised,  the  jurisdiction  in 
Chancery  not  being  taken  away  by  the  JSaiik- 
ruptcy  Act,  1869. — Order  of  Stuartj  V.C,  reversed. 
White  v.  Simmons      ....     555 

2. Composition  Deed  —  BanJcruptey  Act 

1861,  s,  13^— Bankruptcy  Act,  1869,  6.  TZ— In- 
junction.'] The  Court  of  Bankruptcy  has  jurisdic- 
tion, under  the  Bankruptcy  Act,  186i^,  s.  72,  to 
decide  all  questions  necessary  to  make  a  complete 
distribution  under  a  deed  of  composition  registered 
under  the  Bankruptcy  Act^  1861,  even  though  the 
deed  contains  no  assignment  by  the  debtor  of  his 
estate.  Two  partners,  A.  and  i/.,  dissolved  part- 
nership on  the  terms  that  A.  should  make  over 
all  his  interest  in  the  pcurtnersbip  property  to  J?., 
and  should  be  indemnified  by  him  against  all  the 
debts.  One  of  the  partnership  debts  was  due  to 
a  banking  company,  who  held,  as  security,  pro- 
perty of  the  partnership,  and  also  separate  property 
of  A,  A.  agreed  to  make  over  all  his  interest  in 
the  securities  in  the  hands  of  the  bank  to  S.,  to 
enable  him  to  pay  the  debts  of  the  partnership. 
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J?,  afterwards  executed  a  deed  of  oonpoiitioii 
with  his  creditors,  which  was  registered  under 
the  BaiOi-ruytcu  Act,  1861,  by  which  it  was  agreed 
that  the  creditors  holding  securities  should  only 
be  entitled  to  a  composition  on  the  balance  due 
to  them,  after  giving  credit  for  the  value  of  their 
fiecuriUus. — A.  tiled  a  bill  agsdnst  the  bank  aod 
J?.,  pm}ing  relief  against  me  bank  for  nc^ect 
in  realising  their  securities,  and  praying  for  a 
Ucclaration  that  if  the  bank  resorted  to  his 
separate  property — which,  he  stated,  was  not  in- 
tended to  be  made  over  to  ^.— he  was  entitled 
to  have  the  loss  sustained  bv  him  made  good  out 
of  the  fund  raised  under  the  cleed  of  compobition. — 
Two  of  the  creditors,  parties  to  the  deed,  applied 
to  tlie  Court  of  Bankruptcy  for  an  order  declaring 
the  rights  of  all  parties  in  the  securities,  and  to 
jostrain  A.  from  taking  any  proceedings  in  law 
or  equity  with  respect  to  them : — Hdd  (affirming 
the  decision  of  the  Chief  Judge),  that  the  Court 
liad  jurisdiction  to  decide  all  Questions  relating 
to  the  securities  and  the  debt  due  to  the  bank ; 
but  the  Court  rcfuiied  to  stay  the  suit  in  Chan- 
cery, as  it  prayed  relief  against  the  bank  and  S., 
which  could  not  be  obtained  under  the  deed,  and 
varied  the  Chief  Judge's  order  to  that  extent. 
Ex  parte  EumbolIj.    In  re  Tatlob  and  Bumboll 

[842 

BAFIIBT  DiaBS]rrSB8--Dismissftl  of  minister  489 
See  Dismissal  or  Mikutkb. 

BATAVZil^Lftw  of-^Mmiftge  contract--Segis- 
tration— Bankruptcy  in  England  -  64 
See  Lex  Ix>oi  Contuaotcs. 

SILL  —  Bankrupt  plaintiff —  Demuncv — ^liberty 
to  amend      .*  «  -  -     578 

See  Bankrupt  Plaiihiff. 

Schedule  to — Copies  of  earlier  pleadings  477 

See  ScHSDULE  to  Bill, 

BILL  OF  ZZCHANGB-^Authority  of  one  liquidator 
to  accept      -  .  .         •     906 

See  LiQumATon. 

Incomplete — Petitioning  creditor's  debt   646 

See  Petitioning  Cbeditob. 
Proof  in  winding-up     -  -  -     888 

See  Ceeditob  holding  Sbccbity.    1. 

BILL  OF  SALE— Formal  posaession  -     626 

See  Orobr  and  Disposition. 

BILL  TO  PEBFBTUATE  TESTIHONT— Xunocy— 
WiU  of  a  Uving  Lunatie.']  A  wealthy  lunatic  had 
made  two  wills  before  he  was  found  Innatio.  "Kie 
Court,  without  giving  any  opinion  whether  a  bill 
to  perpetuate  testimony  as  to  their  validity  would 
lie,  ordered  tb.at  such  costs  as  the  Master  should 
thiuk  proper  of  a  bill  to  be  filed  with  his  approba- 
tion for  that  purpose  should  be  paid  out  of  the 
lunatic's  estate.     In  re  Tatleub         -  416 

BOHTO  —  Improperly  declared — Bepayment  by 
directors       .         -         -  .     104 

See  Delusive  Balance  Sheet. 

BOBBOWiBe  TOWTSS-- C(mpany^Director»-^ 
Moriijage  by  Depoeit — Mortgage  to  secure  anteee" 
4Ant  DeU,']  Tlie  memorandum  of  association  of  a 
oompany,  whoso  nominal  capital  was  £100,000, 
Btated  its  objects  to  be  the  manufacturing  and 
fielling  of  files  and  steel,  and  the  doing  all  such 
other  things  (including  the  acquiring  and  "  di&- 


BOBBOWIBG  WWSBA— continued. 

posinff  of*'  landB  and  buildings)  as  were  inci- 
dental or  conducive  to  the  attainment  of  those 
objects.  The  articles  of  association  provided  that 
the  company  might,  with  the  sanction  of  an  extra- 
ordinary general  meeting,  borrow  on  mortage  of 
Its  property  auy  sums  not  exceeding  one-half  of  its 
nominal  capital ;  and  provided  that  the  directors 
might  exercise  all  such  powers  of  the  company  as 
were  not,  by  the  Companiee  Act^  1862,  or  by  the 
articles,  required  to  be  exercised  by  the  company 
in  general  meetmg.  The  dompany  passed  a  reso- 
lution authorizing  a  mortgage  to  the  extent  of 
one-third  of  the  nominal  capital.  A  few  weeks 
after  this  the  account  of  the  company  with  their 
bankers  being  overdrawn  to  the  extent  of  more 
than  £23,000,  and  ihe  bankers  pressing  for  secu- 
rity, the  directors  deposited  with  them  the  title 
deeds  of  the  property  on  which  the  company  car- 
ried on  their  business,  and  gave  a  memorandum 
of  deposit  under  the  seal  of  the  company,  making 
the  deeds  a  security  for  the  balance  of  account 
up  to  £25,000.  Withlu  six  months  after  this  a 
resolution  was  passed  for  winding-up :  —  Hdd 
(afiinniog  the  decision  of  Stttartj  Y.C.),  that  this 
security  was  valid. — Senible,  that,  in  ike  absence 
of  any  prohibition  in  the  articles,  a  company  may 
secure  a  past  debt  by  deposit  of  title  deeds.  In  re 
Patent  Filb  Company.  Ex  parte  BnanNQBAic 
Banking  Company     -         -         -         -       88 

BOUHDABT  WALL— Statute  of  Limitations— Ad- 
verse poatiession  -  .  ~  488 
^60  Limitations,  Stattix  or.    1. 

BUILDnrG  SOODETT— Winding-up  Petition  ~ 
Locus  standi  of  Petitioner  -  -     866 

See  Winding-up  Petition.    3. ; 

CAPITAL  OB  PBOFITS— Partnership— Tenant  for 
life  and  remainderman.      -  -     508 

See  Partnership  Accounts. 

GABBIAOE  OB  FOOTWAT.]  The  conveyance  to 
the  Plaintiff  granted  to  him  a  right  of  way  through 
the  gateway  of  the  vendor  (which  opened  into  a 
dose  afterwards  bought  by  the  Defendant),  to  a 
wicket-  gate  to  be  erected  by  the  Plaintiff  at  a 
given  point  into  a  piece  of  garden  ground,  part  of 
the  premises  purchased  by  the  Plaintiff.  The 
Plaintiff  built  a  cart-shed  on  this  piece  of  garden 
ground  close  to  the  point  where  the  wicket-gate 
was  to  be,  and  claimed  a  right  of  carriageway  to 
it  i—Heldy  by  the  Master  of  the  Rolls,  that  the 
Plaintiff  was  not  confined  to  a  right  of  footway, 
but  was  entitled  to  a  right  of  way  for  all  pur- 
poses.   Watts  v.  Kelaon     -  -  -     166 

OASBS — Accidental  and  Marine  Insurance  Com' 
panyy  In  re  (Law  Bep.  5  Ch.  428),  disap- 
proved of  -  -  -  -  800 
See  Past  Membebs.    2. 

—  Attorney- General  v.  Wax  Chandlers'  Com- 
pany (Law  Bep.  5  Ch.  503)  distinguished 

[512 
See    Charity    not     exhaustino   the 
WHOLE  Income. 

— -^  Birmingham  Banking  Company^  Ex  parte 
(Law  Bep,  8  Ch.  651),  commented  on 
See  Liquidators.  [206 

Cox's  CaseiSZh.  J. (Ch.)  145)  distinguished 

See  Transfer  of  Shabes.    1.  [196 
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Curling  v.  Aiutin  (2  Dr.  &  Siu.  129)  ex- 
plained .....  436 
See  Conditions  of  Sale.    2. 

—  Sati  Gloucestershire  HaUuoay  Company  v. 
Bartholomew  (Law  Rep.  3  Ex.  15)  fol- 
lowed -  -  -  .  656 
See  Tjunsfeb  of  Sharks.    4. 

Grissea  v.  Swinlioe  (Law  Rep.  7  Eq.  291) 

explained     ....       16 
See  BLBCTioir,  Doctrine  of. 

IleighingUm  v.  Ch-ant  (I  Bear.  228)  foUowod 

See  Taxation  or  Costs  [669 

Hofdaworth  v.  JlPCrea  (Law Rep.  2  H.  L.  880) 

explained      ....     416 
See  Copyright  op  Design. 

Kennedy  v.  Green  (3  My.  &  K.  699)  distin- 
guished _  -  -  -  678 
See  Middlesex  Registry  Act. 

Pyer  v.  Carter  (1  H.  &  N.  916)  approved    166 

See  Continuous  Easement. 

Stourton  V.  Stourton  (8  D.  jM.  &  O.  760) 

commented  on         -  -  -     639 

See  Religious  Education. 

Suffield  T.  Brown  (12  W.  R.  856)  questioned 

See  CoNnNuous  Easement.  [166 

4fHABeE~Solioitor— Fund  in  Court— 28  &  24 
Vict.  c.  127  -  -  -  -     866 

See  Solicitor's  Lien. 

<CEABOE  OV  FBATTD  —  Scandal — Irrelevancy-' 
'Costs.']  A  Plaiutiff,  in  a  bill  to  enforce  against  the 
Defendant  an  allcjped  a^eomcnt  fiar  tha  compro- 
mise of  claims  of  tbe 'Plaintiff  against  the  De- 
fendant in  respect  of  certain  accounts,  charged 
the  Defendant  with  yarious  frauds  in  respect  of 
the  accounts,  such  alleged  frauds  being  the  ground 
of  the  claims  included  in  the  coropi-omi:»e.  The 
Plaintiff  having  failed  in  proving  the  agreement, 
and  his  bill  being  dismissed  with  costs*  ha  was 
onlered  to  pay  the  Defendant's  costs  so  far  as  they 
h»iil  been  increased  by  tlie  irrelevant  charges  of 
fraud  as  between  solicitor  and  client.  Forester 
r.  Read  ....  -       40 

CHASaSS  AGAHrST  1CINI8TE&— Baptist  con- 
gregation— Irregularity      -  -     489 

See  Dismissal  of  Minister. 

CHABITT — Gift  to,  not  exhausting  whole  income 

[612 
See  Charity  not  exhausting  the  whole 
Income. 

Parish  charity — Apportionment  of    -     296 

See  Division  of  Parish. 

Subscription  to,  out  of  lunatic's  estate  -  286 

See  Subscriptions  to  Charity. 

CHASITT   HOT   EXHAUBTDTG   THE   WHOLE 

JXOOVE-^Bepairs^Surplus  of  Bents,]  A  tes- 
tator devised  certain  houses  and  tenements  to  the 
Master,  Wardens^  and  Commonalty  of  the  Com- 
pany  of  Merchant  Taylors^  "  to  this  intent  and 
upon  this  condition/'  that  the  Master  and  Wardens 
should  every  yoar,  out  of  the  rents,  provide  for 
twelve  poor  men  and  twelve  poor  women  of  the 
city  of  London  certain  garments  of  a  specified 
price  ;  and  he  directed  the  chamberlain  and  town 
•clerk  of  the  city  of  London  to  put  the  company  in 
mind  and  see  that  the  garments  were  given ;  and 


CHABITT   HOT   EXHAU8TZHG   TEX   WHOLE 
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gave  to  them  for  so  doing  10«.  a  piece  out  of  tho 
riMits ;  and  so  that  the  whole  residue  of  the  rents 
the  Master  and  Wardens  should  maintain  and 
gather  into  a  stock,  and  tlierewith  rep;iir,  and  if 
need  bo  rebuild  the  tenements :  and  in  case  the 
Master  and  Wardens  should  be  remiss  and  negli- 
gent in  delivering  tho  said  garments,  then  ho 
willed  that  tho  narson,  churchwardens,  and  pa- 
rishioners of  St.  Mickaers,  ComhtUy  sliould  enter 
upon  the  lands  and  tenements  and  hold  the  same, 
"  to  this  intent  and  upon  this  condition,"  that  they 
should  bestow  the  yearly  rents  in  and  upon  the 
garments  of  the  twelve  i)oor  men  and  twelve  poor 
women,  and  upon  the  reparation  of  the  tenements, 
and  the  said  208.  to  tiio  chamberlain  and  town 
clerk.  At  the  death  of  the  testator  the  income 
arising  from  the  tenements  was  considerably 
greater  than  was  rcnuired  for  tho  charitable  pur- 
poses expressed  in  the  will,  and  the  payment  of 
tlie  20«.  to  t!io  chamberlain  and  town  clerk ;  and 
subsequentlv  tho  income  became  very  much 
greater :— de?<i,  that  the  M^erchant  Taylors'  Com- 
pany were  not  entitled  to  the  surplus  incomo  for 
their  own  benefit,  but  were  bound  to  apply  it  to 
chnritable  purposes.  —  Attorney-General  v.  Wax 
Chandlers*  Company  (Law  Rep.  5  Ch.  508)  dis- 
tingui^slied  andexidained. — Decision  of  the  Master 
of  tlie  Bolls  affirmed.  MntsoHAsr  Taylors'  Com- 
pany V.  AttorneyoQksebal  -         -     612 

GRIEF  JTJBOE  IH'BAHKBUFTOT-^Dolegiition  of 
power  to  Regifltnir  -         -         -       79 

See  AxvuLLiKQ  Adjudicatiok. 

CWTTiDBEH~*Ougtody  of—Futhet's  right 

See  Separation  Deed. 
Dlegitimate        -         -  - 

See  Illigitdiiate  Childrxk. 


-     701 


-     811 


GHUBGH— Charity  for  repairs  of     -  -     296 

See  DiYi8K)v  op  Parisk. 

CLA88 — Death  before  share  transferable — Chil- 
dren living  at  death  of  tenant  for  life  782 
See  Death  bbforb  Share  trakstbrable. 

Legitimate  and  fUegitimate  children   -   811 

See  Illeoitihate  Childrbn. 

Nephews  and  great  nephews   -  -     860 

See  Nepbbws  and  Grbat»nxphews. 

COAL — Value  of— Itostroke — ^Way-leave— Barriera 
— tTenns  of  mining  lesso  *  -  742 
See  MnnKG  Lease. 

COMXEHOEIGSHT  07  BUSIHBBB— Company  670 

See  PROMorrERB  of  Compamy. 

COMXITTAL  TJHDEB  BEBTOBS  ACT,  1869-^e- 
tcuUhment — Defaulting  Trustee — Possession  or  Con- 
trol—Principal and  Interest— ^1  &  33  VicL  c.  62, 
s.  4.]  Where  a  trustee  has  made  default  in  pay- 
ment of  a  sum  of  money  ordered  by  the  Court  to 
be  paid,  and  admitted  to  have  been  in  his  posses- 
sion, an  attacliment  may  be  issued  against  him, 
although  he  may  have  spent  the  money  before  tlie 
order  and  be  unable  to  pay ;  and  such  a  trustee  is 
within  tbe  3rd  exception  of  the  Debtors  Act,  18C9 
(32  &  33  Vict.  c.  62),  s.  4.— For  the  purpose  of 
bringing  a  trastee  within  the  3rd  exception  of 
sect  4  it  must  appear  that  the  money  ordered  to 
be  paid  by  him  had  at  some  time  been  actually  in 
his  possesaiou  or  under  his  control.    Hence  no 
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attachment  can  be  issued  against  a  trustee  on  an 
order  directing  the  payment  of  a  sum  composed  of 
principal  and  interest  not  distinguished,  inasmuch 
as  the  interest  might  not  at  any  time  have  been  in 
his  possession  or  under  his  control.— Order  of 
Stuart^  y.C,  discharged.  Middleton  «.  Chi- 
CHESTEB  -----      162 

OOXXOV—Bights  of  ...  716,732 
See  Bights  of  Common.    1,  2. 

OOXFAHY — Acceptance  of  shares  -  -     469 

See  AccsPTANCE  of  Sharks. 

-^—  Agent  of— Contract  under  seal  -     625 

See  Contract  with  Agent  of  Company. 

— —  Amalgamation — Life  insurance  company 

[862,  874,  898 

See  Novation  of  Contract.  1,  2,  3. 
Amalgamation  -  176,  266,  614,  902,  908,  n. 

See  Amalgamation  of  Companies.  1 — 5. 

—  Borrowing  powers  —Mortgage  to  secure  ante- 

cedent aebt  -  ...       88 

See  Borrowing  Powers. 

Compromise  with  contributory — Past  mem- 
bers -----  48 
See  Compromise  with  Contributory. 

Deed  of  settlement— Execution  of,  by  share- 
holder ....  246 
See  Transfer  of  Shares.    2. 

— ^  Directors— Profit  made  by       -  -     558 

See  Profit  by  Director. 

Dissentient  member— Purchase  of  shares  by 

liquidator     .  -  -  -       96 

See  Beconbtbuction  of  Company. 

—  DLitress  for  rent  after  winding-up  order  462 

See  Distress  afieb  Winding-up  Order. 

Distribution  of  snrplus  assets  51,  58,  n. 

See  Distribution  of  SuBPLts  Absets.  1,2. 

• Leave  to  proceed  after  winding-up     -     648 

SeeLEATB,  TO  proceed  after  Winding-up. 

— ^  Life  insurance  company — ^Transfer  of  busi- 
ness -  -  -  862,874,898 
See  Novation  op  Contract.    1,  2, 3. 

—  Liquidator — Authority  of  one  to  accept  bills 

See  Liquidators.  [206 

— ^  Misconduct  of  directors  -  -     104 

See  Delusive  Balance  Sheet. 
■         Pttid-up  shares  -  -  -  -       48 

See  Subscriber  of  Memorandum. 
Past  members       ...     582,  800 

See  Past  Members.    1,  2. 
Proof— Secured  creditors    -     888,  405,  888 

See  Creditor  holding  Security.  1, 2, 3. 
^—  Promoters — ^Agreement  witli  -  -     671 

See  Promoters  of  Company. 

Beeonstruction — Purchase  of  interest  of  dis- 
sentient members  -  -  96 
See  Beoonstruction  of  Company. 

—  Beconstruction — Sanction  of  Court — Juris- 

diction -  -  -  -     881 

See  liEOONSTRuonoN  OF  Company.    2. 

—  Besuscitation  of  amalgamated  company 

[902,  906,  n. 
See  Amalgamation  of  Companies.  4,  5. 

—  Scheme  of  arrangement  -  -     621 

See  Scheme  of  Arrangebient. 
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Scrip  certificates  transferable  by  delivery 

See  Transfer  of  Shares.    4.  [655 

Stock  certificates — Deposit  for  safe  custody 

— Negligence  -  -  -     212 

See  Bemoteness  of  Damage. 

—  Subscriber  of  memorandum    -         -       42 

See  Subscriber  of  Memorandum. 

Surplus  assets — Distribution  of       61,  58,  xl 

See  Distribution  of  Surplus  Assets. 
1,  2. 

Transfer  of  shares       -    'l96,  246,  286,  655- 

See  Transfer  of  Shares.    1,  2,  3,  4. 

— —  Unregistered  life  insurance  company  -   421 
See  Unregistered  Life  Insurance  Com- 
pany. 

Unregistered — Cost-book   system — ^Transfer 

of  shares      -  .  -  .     19^ 

See  Transfer  of  Shares.    1. 

Vesting  of  shares— Payment  of  allotment 

money         -  -  -  .       865' 

See  Transfer  of  Shares.    4. 

Winding-up  petition  -     641,  815,  86^ 

See  WiKDiNO-up  Petition.    1, 2,  3. 

Witness  in  winding-up  -  -       145 

See  Witness  in  Winding-up. 

OOXPEKSATIOV— Coals  wrongfully  severed    770 
See  Concealment  of  Material  Fact. 

Vendor  and  purchaser — Title  to  mines- 

Bight  to  rescind  oontzact    -         -     9! 
See  Conditions  of  Sale.    1. 

Under   Land  Clauses  Act — Beinvestment 

[887 
iSec  Beinvestment  of  Purchase-money. 

COKFBOXISE— Contributory  in  winding-up     48- 
See  CoMPROMira  with  Contributory. 

OOKFBOKISE  WITH  00RTRIBI7T0BT— TFtfK2- 

ing-up — Past  Holder  of  Sliares.']  A.  iV.,  a  contri- 
butory, who  was  a  holder  of  shares  at  the  date  of 
the  winding-up,  being  unable  to  pay  the  calls,  an 
agreement  was  entered  into  under  the  sanction  of 
the  Court,  by  which  certain  sums  of  money  and  a 
transfer  of  all  the  coutributory's  interest  in  the 
company,  were  to  be  accepted  by  the  liquidator  in 
full  discltarge  of  all  claims  against  the  contribu- 
tory. The  agreement  contained  a  stipulation  that 
nothing  therein  contained  should  prejudice  the 
right  of  the  company,  or  of  its  liquidator  or  cre- 
ditors, against  any  other  contributories  of  the 
company,  whether  as  preseut  or  past  members 
thereof,  or  otherwise.  After  this  a  list  of  contri- 
butories or  past  members  was  made  out,  and  the 
name  of  H.  N.,  a  former  holder  of  A.  N/a  shares,, 
was  placed  on  the  list  of  contributories  as  a  past 
member: — Ueld  (aftirming  the  decision  of  the 
Master  of  the  Bolls),  that  the  compromise  with 
A.  N.  did  not  take  a^vBy  the  liability  of  H.  N,  to 
the  company,  and  that  H.  N.  was  rightly  placed 
on  the  \[t>i  as  a  past  member.  In  re  Natal. 
Investment  Company.    Nevill's  Case     -       48 

COirCEALKERT  07  KATZBIAL  7AC?T— >Poirer  of 
Sale  and  Exchange — Truetee — Purchaee  hy  Tenant 
for  Life.']  A  tenant  for  life  of  settled  estates 
made  an  arrangement  with  0  neighbouring  land- 
owner for  an  exchange,  subject  to  certain  special 
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terms  as  to  the  mines.    This  was  intended  to  be 
carried  into  effect  by  the  trustees  of  the  settle- 
ment^ who  Lad  a  power  of  sale  and  exchange 
exercisable  at  the  request  of  the  tenant  for  life, 
and  the  trustees  agreed  to  do  so;  but,  owing  to 
the  terms  as  to  the  mines,  tiiey  could  not  safely 
effect  the  exchauge  under  the  power,  and  iiie 
tenant  for  life  proposed  that  he  should  buy  the 
property  which  was  to  have  been  given  in  ex- 
change, and  effe9t  the  exchange  himself.    He  ac- 
cordingly bought  the  property,  paid  the  price,  and 
afterwards  made  the  exchange  as  owner  in  fee. 
Another  similar  transaction  took  place  as  to  an- 
other property,  and  the  tenant  for  life  stated  to 
the  trustees,  as  an  inducement  to  sell  to  him,  that 
the  acquisition  of  the  property  which  he   was 
going  to  take  in  exchange  for  it,  and  which  was 
between  the  settled  estate  and  a  railway,  would 
give  the  mines  on  the  settled  property  access  to 
the  railway.    After  the  death  of  the  tenant  for 
life  the  remainderman  filed  his  bill  against  the 
representatives  of  the  trustees  and  the  devisees  of 
the  tenant  for  life,  impeaching  the  sales  to  the 
tenant  for  life,  alleging  that  they  were  made  at 
an  undervalue ;  that  the  tenant  for  life  had  con- 
cealed from  the  trustees  the  value  of  the  mines 
under  the  first  property ;  and  claiming  to  have  the 
properties  which  had  been  taken  in  exchange 
brought  into  settlement  on  the  ground  that  the 
sales  were  colourable,  and  only  intended  as  an 
indirect  way  of  effecting  exchanges;  or,  at  all 
events,  that' the  settled  estates  might  have  a  way- 
leave  over  the  property  acquired  on  the  second  ex- 
change.— The  Court  was  satisfied,  on  the  evidence, 
that  there  had  been  no  concealment,  and  that  the  | 
tenant  for  life  liad  given  a  fair  price: — Held  (af-  ; 
firming  the  decision  of  Stuart^  V.C.),  that  as  a 
tenant  for  life,  though  his  consent  be  requisite  to 
the  exercise  of  a  power  of  sale,  stands  in  no  fidu- 
ciary position  towards  the  remainderman,  and  is  , 
as  free  as  any  one  else  to  buy  from  the  trustees,  a  ' 
sale  to  him  cannot  be  impeached  on  the  ground 
of  the  purposes  for  which  he  buys,  his  motives 
being  immaterial  to  the  trustees,  provided  they 
sell  on  terms  advantageous  to  the  estate. — Whether 
a  tenant  for  life  purchasing  from  the  trustees  is 
not  in  a  different  position  from  a  stranger  as  re- 
gards obligations  to  communicate  what  he  knows  ! 
as  to  the  value  of  the  property,  gnare ; — Held,  ; 
further,  that  the  statement  by  Uie  tenant  for  life 
as  to  the  access  to  the  mines  was  a  correct  state- 
ment of  a  fact,  and  not  a  representation  that  the 
owners  of  the  settled  estates  should  have  a  per- 
petual way-leave  over  the  property  taken  in  ex- 
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2. Vendor  and  Purchaser — Mines — Com- 
pensation for  Coals  toronrffuUy  severed— Compen- 
sation for  Way-leave.']  The  owners  of  a  colliery 
entered  into  a  contract  with  an  adjoining  land- 
owner for  the  purchase  of  his  estate,  without  dis- 
closing the  foct,  of  which  he  was  ignorant,  that 
they  had,  without  authority,  gotten  a  considerable 
quantity  of  coal  from  under  it : — Held  (affirming 
the  decision  of  StmH,  V.O.),  that  the  Court  would 
not  enforce  the  contract  at  the  suit  of  the  pur-  | 
chasers,  though  the  sale  was  not  shewn  to  be  at 
an  undervalue  i—Held  (also  afiinning  the  decision  | 
of  Stuart,  V.C.)t »°  a  sttit  *>y  ^^^  landowner,  that , 
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the  landowner  was  entitled  to  the  value  of  the 
coals  gotten  under  his  land,  witli  an  allowance  for 
raising,  but  none  for  getting,  and  to  compensation- 
in  the  way  of  way -leave  and  royalty  for  all  minerals 
gotten  by  the  Defendants  from  their  own  mines 
and  carried  under  his  land. — A.  and  B.  being 
tenants  in  common.  A.,  without  any  authority 
from  B.,  contracted  for  the  sale  of  the  estate.  B., 
on  being  infonned  of  it,  objected,  and  said  the 
price  was  too  low ;  but  a  mortgagee  threatening 
to  sell  the  estate  under  his  power  unless  this  sole 
proceeded,  B.  allowed  the  matter  to  go  on,  and 
gave  no  notice  to  the  purchaser  that  he  dissented  ; 
an  abstract  was  delivered,  and  negotiations  as  to 
the  title  went  on  for  about  three  years. — SemJhie^  that 
it  was  too  late  for  B.  to  object  that  the  agreement 
was  entered  into  without  his  authority.    Phillips 

V.  HOMFBAT.      FOTHEBGILL  V.  PuiLLIFS.       -       770 

OOHDrnOV — Apportionment— Exoneration  279 
See  AppounoNMENT  op  Condition. 

Assent  to  transfer  of  shares — Guarantee  of 

future  calls  -  -  -  -     286 

See  Tbaksteb  of  Shabes.  8. 

—  Precedent — ^Mutual  covenants  in  marriage 
settlement — Default  of  one  party  610 
See  Marriage  Conthact. 

COHDITIOVS  07  BALE— Vendor  and  Purchaser — 
Title — Compensation — Bight  to  rescind.']  Upon  a 
sale  of  lano,  one  of  the  conditions  provided  that 
if  any  objection  was  persisted  in,  the  vendors 
might  rescind  the  contnict ;  and  another  condition 
provided  that  if  any  mistake  should  appear  to 
have  been  maile  in  the  description  of  the  property, 
or  of  the  vendore'  interest  therein,  such  mistake 
should  not  vitiate  the  sale,  but  compensation 
should  be  given. — The  purchaser  objected  that 
certain  minerals  under  the  land  appeared  to  belong 
to  the  lord  of  the  manor ;  the  vendors  answered 
that  this  woidd  not  be  compensated  for,  being  the 
result  of  an  enfranchisement  as  to  which  there- 
was  a  condition.  The  purchaser  persisted  in  the 
objection,  and  the  vendors  gave  notice  that  they 
should  rescind  the  contract.  The  purchaser  then 
filed  his  bill  for  specific  performance  with  com- 
pensation, and  the  vendors  by  their  answer  alleged 
that  they  had  in  fact  a  title  to  these  minerals, 
but  had  rescinded  under  the  conditions : — Held, 
that  the  objection  taken  by  the  purchaser  was  an 
objection  to  title  to  port  of  the  property  sold,  the 
removal  of  which  might  involve  a  long  and  ex- 
pensive inquiry ;  that  the  vendors  had  a  right  to 
rescind,  and  that  performance  with  compensation 
would  not  be  compelled. — Decree  of  the  Master 
of  the  Rolls  affirmed.    Mawson  v,  Fletcxieb      91 

2. Specific    Performance — Vendor    and 

Purchaser— Time  of  the  Essence  of  the  Contract 
—Inquiry  as  to  Titl'i— Waiver  of  Ohjectimis— 
Objection  tahen  too  late— Costs.]  If  a  vendor 
does  not  deliver  the  abstract  of  title  within  the 
tune  specified  in  the  conditions  of  sale,  he  cannot 
hold  the  purchaser  bound  to  send  in  his  objections 
within  the  time  limited  for  that  piurpnse,  even 
though  it  was  stipulated  in  the  condition  for  send- 
ing in  the  objections  that  time  in  that  respect 
should  be  of  the  essence  of  the  contract.  In  such 
a  case,  the  time  within  which  objections  will  bo 
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considered  os  waived  will  depend  upon  the  general  | 
principles  of  the  Court  and  the  conduct  of  the  | 
-parties. — ^Where  a  decree  is  made  for  specific  per- 
formance of  a  contract  for  sale,  and  an  inquiry  is  . 
directed  in  general  terms  whether  the  vendor  can  i 
make  a  good  title,  it  must  be  understood  to  mean  ' 
a  good  title  having  regard  to  the  terms  of  the 
oontmct;  but  if  the  vendor  wishes  to  prevent 
objections  which  have  been  waived  before  the 
suit  from  beinc:  renewed  under  the  inquiry,  that 
point  should  be  considered  at  the  hearing,  and 
noticed  in  the  decree. — Curling  v.  Austin  (2  Dr. 
Sc  Sm.  129)  explained. — ^Land  was  described  in  a 
contract  for  sale  as  freehold,  but  it  was  shewn  by 
the  abstract  that  it  was  formerly  copyhold,  anil 
had  been  enflranchised  tinder  the  Enfranchise- 
ment Acts.    A  decree  was  afterwards  made  at 
the  suit  of  the  vendor  for  specific  perfonnance, 
and  a  general  inquiry  directed  as  to  title ;  in  the 
^XMirse  of  which  the  purchaser  for  the  first  time 
objected  that  the  minerals  were  reserved  to  the 
lord  of  the  manor  under  the  fiofranehisement 
Acts : — Held,  that  the  objection  was  fatal  to  the 
title ;  but  as  thopurclmser  had  taken  the  objection 
80  late  he  was  not  allowed  his  costs. — ^Deoision  of 
the  Master  of  the  Bolls  reversed.    Upfebton  v, 
NiCKOLSON        -----     486 


OOHUOHZS— Goods  on  sale  or  return 
See  Sale  or  RETtmN. 


-     897 


-     853 
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Vendor  and  Pureha$er — Deluiive  Con- 


ditioi^^^Sale  by  Court  6/  hnfantnf  Reoertiimary 
Peraofwl  Estate — Jarigdictiou.']  A  reversionary 
legacy,  in  which  infants  were  interested,  was  sold 
by  an  order  of  the  Court  in  an  administration 
suit.— The  particulars  of  sale  stated  that  infants 
were  interested  in  the  property,  and  there  was 
-a  special  condition  that  the  purchaser  Hhould 
make  no  objection  on  the  ground  of  want  of 
jurisdiction ; — Held  (afiSrming  the  decision  of 
Jfa/inn,  Y.C.).  that  the  condition  of  sale  was  fair 
and  reasonable,  and  that  the  purcha^r  was  bound 
by  ii,^Semblej  that  the  Court  had  jurisdiction  to 
make  the  order  for  sale,  and  that  the  infants  and 
ftU  other  parties  were  bound  by  it.  Svsnn  v, 
Han<x>ck         -----     860 

COHiniCT  OF  LAWS — Lex  loci  contractus  and  lex 

fori 64 

See  Lex  Loci  Contractus. 

COKBEHT — Power  to  consent  to  sale — Tenant  for 
life— Alienation  of  life  estate  -  184 
See  ExTiNcnoN  of  Power. 

C0N8EBYAT0BS  OY  BIVEB^PubZic  Bodft-Ri' 
Parian  ProprieUfn — Evidmoe.']  Wheio  a  public 
Dody  is,  under  an  Act  of  Parliament,  intrusted 
with  powers  and  duties  for  a  public  purpose,  the 
Court  will  give  credit  to  them  as  being  the  best 
judges  of  what  they  want  for  that  purpose. — ^A 
railway  company  was  restrained  from  taking  a 
large  quantity  of  water  for  the  use  of  their  station 
from  a  river  under  the  control  of  conservators, 
credit  being  given  to  the  evidence  on  their  part 
that  taking^  such  water  would  impede  the  navi- 
gation, against  the  evidence  on  tne  part  of  the 
company  that  taking  such  water  would  produce 
no  appreciable  effect. — Decree  of  the  Master  of 
the  Holls  affirmed.  Attorney-General  v.  Great 
Eastern  Railwat  Company  -         -     672 

4X)K8IDEKATI0ir— Settlement- 27  Eliz.  c.  4  228 
See  Voluntary  Settlement. 


corn.  OBD.  IX.  rr.  14, 15, 16 

See  Amendment  of  Bill.    2. 

XI.  r.  3    -         -         -         -         -     161 

See  Printed  Pleadings. 
XXXVII.  r.  18      -  -         -  -     883 

Bee  Amendment  of  Bill.    1. 

COfiXUiOJERCy — Death  coupled  with — Gift  over 
on  death  before  marriage  -  -     688 

See  Death  coupled  with  Contingenct. 

OORTHrnOTTB  'EABEMSBTI— Easement — Unity  of 
OtDnerthip^-Artificial  Watercourse — Easement  of 
Necessity — Carriage  or  Foottoay.l  In  the  year 
1860  the  owner  of  properties  A.  and  B.  made  a 
drain  from  a  tank  on  property  B.  to  a  lower  tank. 
on  the  same  property,  and  laid  pipes  from  the 
lower  tank  to  cattle-sheds  on  prox>erty  A.  for  tho 
purpose  of  supplying  thorn  with  water,  and  tlicy 
were  so  supplied  till  18G3,  when  the  owner  sold 
property  A.  to  the  Plainti^  with  all  waters,  water- 
courses, 8cc.f  to  tlie  same  hereditaments  and  pre* 
mises  belonging  or  appertaining,  or  with  the  same 
or  any  part  thereof,  held,  used,  enjoyed,  or  reputed 
as  part  thereof,  or  as  appurtenant  thereto.  The 
Plaintiff  had  the  use  of  tho  water  after  his  con- 
veyance, until  tho  Defendant,  a  subsequent  piur- 
cliaaer  of  property  J?.,  stopped  it : — HM  (revermng 
the  decision  of  the  Master  of  the  Rolls),  that  the 
watercourse  was  a  continuous  easement  necessary 
for  the  use  of  property  A.,  and  would  have  passed 
by  implication ;  that  tlie  Plaintiff  was  entitled  to 
the  use  of  the  water  on  the  conveyance  of  that 
property  without  any  words  of  grant ;  and  that, 
supposing  it  only  convenient  and  not  necessary, 
the  geueml  words  were  sufficient  to  pass  it : — Held, 
further,  that  the  right  was  to  have  the  accublomed 
flow  of  water  through  the  pii)e8*  without  regard  to 
the  purpose  for  which  the  Plaintiff  used  it ;  and 
that  the  right,  therefore,  was  not  lost  by  his  erect- 
ing cottages  instead  of  cattle-sheds. — Pyer  ▼.  Car- 
Ur  (1  H.  &  N.  916)  approved.— I^teto  in  Suj^idd 
V.  Brown  (12  W.  B.  356)  questioned.— ^Sem^^  if 
tho  owner  of  a  house  and  land  makes  9.  formed 
road  over  the  land  for  the  apparent  use  of  the 
house,  and  conveys  the  house  separately  from  the 
land,  with  the  oi'dinary  general  words,  a  right  of 
way  over  tho  road  will  pass.  Watis  v.  Kelson  166 

GOHTBACT — ^Agent  of  company — Deed  under 
seal  -----  626 
See  Contract  with  Agent  of  Company. 

Novation  of       -  -  362,  374»  828 

See  Novation  of  Contract.    1,  2,  3. 

CONTRACT  WITH  A6BHT  OF  COXPAHT— i>ee(i 

under  Seal— Claim  in  Winding-^jp.^  The  manag- 
ing director  of  a  company,  who  had  power  to  enter 
into  contracts  on  behalf  of  the  company,  and  was 
bound  to  give  the  company  the  benefit  of  all  such 
contracts,  entered  into  an  agreement  with  P.,  by 
which,  in  consideration  of  certain  assignments,  he 
bound  himself  to  pay  P.  a  sum  of  money.  No 
mention  was  made  of  the  company  in  the  deed, 
but  the  directors  took  part  in  the  negotiation,  and 
P.  was  aware  that  the  agreement  was  made  on 
behalf,  and  for  the  benefit,  of  the  company.  The 
company  paid  money  to  P.  on  account  of  the  con- 
tract, and  was  afterwards  ordered  to  be  wound  up : 
— Held  (affirming  the  deciBion  of  Stuart^  Y.C  \ 
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•OOKTBACT  WIIK  AOBIT  (UT  OCHOAWt-^ouid. 

tbat  P.  oonld  not  claim  against  thecompany  under 
"the  contract.  In  n  Imtsbnatiokal  Contaaot 
CoMPANT.    Pickebikg's  Claik       -         *-     626 

4X>ITBIBUT0BT— Aooeptanoe  of  shares  -  468 
See  Aocbptancb  oy  Shabm, 

Amalgamation — UUra  vire$    -  -     966 

See  Amalgamation  of  Oomfakieb.    2. 

Compromifle  with — ^Paat  members      -       4S 

See  GoMFBOMjsi  with  Gontbibutoby. 

<— —  Co-snieties  by  sepaiate  instnmients  -  648 
See  Co-SuBETOB. 

Dissentient  shamholders  — Porchose  of  in- 
terest by  liquidator  «-  -  96 
See  BBooiiarBconoN  of  Comfant.    1. 

Paid-op  share    -  -  -  -       48 

See  SuBscBiBBB  of  Mkmobamdum. 

Past  member»— B  list  -  -         688,  800 

See  pAflrr  Mssjbebs.    1,  2. 

Subscriber  of  memorandum     -  -       48 

See  SUBSCBIBCB  of  MEMOBAXDOr. 

Transfer  of  shares        -     196,  246,  286,  666 

See  Tbansfbb  of  Shabss.    1,  2,  3»  4. 

Unregistered  company— Goat-book  system — 

Transfer  of  sliares  -  -         -     196 

See  Tbaxsfbb  of  Shabbb.    1. 

COHVEYAKOX— Execution  of— Misdescription  of 
boundaries   -  ...         1 

See  Sfbcifio  Pbbfobmance— Hisdbscbip- 

TION. 

COFTHOIDXBS— Right  of  common  —  Sufficient 
waste  .....     732 

See  Right  of  Common.    2. 

COFmOHT— Map— Registration  •  -  846 
See  CopXBiGHT  IN  Map. 

Ptkttem— Registration  -         >         -     418 

See  Gofybight  of  Dibign. 

COFYBIGHT  IK  MAP— Beait^rofton— 5  d:  6  Viet, 
e.  45—8  Geo.  2,  c.  13—7  Geo.  3.  c.  38—15  Vict, 
e.  1 2 — Practice — Ck>8t8  of  Appeal.]  The  proprietor 
of  the  copyright  in  a  map,  whether  forming  part 
of  or  published  independently  of  a  book,  cannot 
maintain  a  suit  in  respect  of  any  infringement  of 
his  copyright  until  he  has  registered  the  map  at 
Stationer^  HdU,  under  the  proTisions  of  5  &  6 
Vict.  c.  45. — Decision  of  Maiinty  V.O.,  reversed. 
— Tlie  ooets  of  a  suocesrful  appeal  will  not  bo 
given  in  the  absence  of  misconduct  on  the  part  of 
the  Respondent.    Stamvabd  v.  Lm  -     846 

COFntlGRT  07  IXEBlQiS—Segtaration  of  Pattern 
— Infringement.']  Where  a  pattern  of  an  article 
lias  been  registered  under  21  &  22  Vict  c.  70,  s.  5, 
the  design  will  be  infringed  by  an  article  to  all 
appearance  the  same,  tbough  not  actually  identi- 
cal.— Observations  in  Holdneorth  v.  M*Crea  (Law 
Rep.  2  H.  L.  380)  explained.  M'Giuba  v,  Holds- 
wobth  ---.---     418 

GOSFOBATIOir— Agreement  not  under  seal— Ac* 
quiescence    .         -  .  .     661 

See  Standino  bt  and  allowing  build- 
ing. 

€0678— Appeal— Gonstruction  of  will  -  688 
aee  Death  oorPLKD  with  Gontingxnot. 

Appeal — Successful  appellant  -     846 

See  Goftbioht  in  Map. 
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C06IB — continued. 

''—  Appeal — Soooessfbl  appellant  -  -     188 

See  GosTS  of  Affeal. 
— —  Between  solicitor  and  client — ^AuUiority  of 

arbitrator     -         -         -  - 

See  Mistake  in  Award. 
— —  Gharges  of  fraud — Irrelevancy 

See  Graboe  of  Fbaud. 

—  Demurrer  to  bill  by  bankrupt  plaintiff 
See  Bankbupt  Plaintiff. 

Indemnity  by  solicitor  against 

See  Solicitob*b  Suit. 
— —  In  the  cause — Motion  ordered  to  stand  to  tlio 

hearing        ...  -     141 

See  Gosxs  in  the  Gause. 
Respondents  to  petition — ^Appearance 

See  Resfondknts  to  PErmoN. 

— ~-  Revivor  for        -         -         - 

See  Revivor  and  Scpflehent. 

•— —  **  So  fiiLr  as  they  have  been  incneased 

See  Taxation  of  Goers. 
008IB  OF  APPEAL — Pradice-r-Sueeessful  AppeaV] 
The  oM  establidhed  rule,  that  the  Gonrt  of  Ap- 
peal will  not  give  the  coats  of  the  appeal  to  a  suc- 
cessful Appellant,  except  under  special  circum- 
stances, is  still  in  force.  If  the  Gourt  does  not 
specially  give  the  costs,  the  Appellant  Ib  not  en- 
titled to  tbem.  Denny  V.  Hanoook.  (No.  2.)  188 
COSIB  IH  THE  OKVBE  — Practice  — Motion  to 
stand  till  Hie  Hearing  —  Amendme^U  of  JBUl  — 
Information.']  In  a  suit  to  restrain  the  erection 
of  a  jetty  in  a  river,  a  motion  for  an  injunction 
was  ordered  to  stand  over  till  the  hearing,  but  no 
declaration  was  made  as  to  costs.  The  Plaintiff 
then  amended  the  bill,  and  turned  it  into  an  in- 
formation and  biU.  When  the  anit  came  to  a 
hearing,  a  decree  was  made  for  a  perpetual  in- 
junction,  and  the  Defendant  was  ordered  to  pay 
the  costs  of  the  suit ;  but  the  costs  of  the  motion 
were  not  mentioned  in  the  decree : — Hdd  (aifirm- 
ing  the  decision  of  Maiine,  V.G.),  that  the  motion 
was  substantially  a  BUCcessfUl  motion,  and  that 
the  costs  of  the  motion  were  costs  in  the  en  use : 
— Hdd,  also,  that  the  amendment  of  the  hill,  by 
which  it  was  turned  into  an  information  and  bill, 
did  not  affect  the  question.  Movnset  v.  Eabl  of 
Lonsdale.  Attobnet-Genebal  v.  Eabl  of  Lons- 
dale    ------     141 

C08T-B0OK  OOMPAKT— Transfer  of  shares  to 
escape  liability       -  -  -     196 

See  TBANSFEB  OF  SrABBS.      1. 

OO'SUBXnEB— Sureties  by  separate  Instrttmente.] 
A  bond  was  executed  by  a  principal  and  two 
sureties,  with  a  stipulation  that  the  sureties  should 
not  be  discharged  by  any  now  arrangement  be- 
tween the  creditor  and  the  principal.  One  of  the 
sureties  compounded  with  his  creditors,  and  by 
the  terms  of  the  bond  the  moneys  secured  bccamo 
immediately  payable.  After  this  the  Plaintiff 
signed  a  separate  undertaking  to  become  liable 
for  the  whole  amount ;  and  ujMn  tho  princiixil  be- 
coming insolvent,  tho  creditor  sued  the  Plaintiff 
and  obtained  payment  of  the  amount  due.  The 
Plaintiff  filed  nis  bill  against  the  solvent  surety 
in  the  first  bond  for  contribution : — Held  (affirm- 
ing the  decision  of  Malins,  V.G.),  that  tho  Plaintiff 
was  entitled  to  contribution  from  the  Defendant. 
WmnNo  V.  Bcbke     •         -         -         -     842 
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GOUHTT  OOUBT— Equitable  jurisdiction— Tran»- 
fer  to  adjoining  district      -  -     869 

See  COUNTT  ComT  JcRiaDIOTIOX. 

COUHTT  0017BT  XUBIBDICIIOV— i:</ut7a62e  Juru- 
diction  —  Suit  against  Begistrar  —  Transfer  into 
wljoining  District— 10  dt  20  Viet.  e.  108,  a,  21— 
28  &  29  Vict. c. 99,  •.  21—80  <fc31  Fid.  c.  142,  •. 8.] 
The  2l8t  section  of  the  Cowdy  CourU  Act,  1856 
(19  &  20  Vict,  c  108),  which  provides  that  if  an 
action  be  brought  against  an  officer  of  a  Countv 
Court  the  sumxnonii  may  bo  taken  out  in  an  ad- 
joining district,  is  applicable  to  a  suit  in  equity  as 
well  as  to  an  action  at  law. — A  bill  was  filed  in  the 
High  Court  of  Cliancery  to  redeem  mortgaged  pro- 
perty situate  in  the  district  of  the  8.  County  Court. 
TJio  Defendant  was  the  Il<»gistrarof  that  Court : — 
HeZd  (affirming  the  decision  of  Stuart^  V.C.)»  that 
the  suit  might  have  been  brought  against  the 
Defendant  in  the  adjoining  district  of  H.;  and 
tlierefore  tiie  Court  had  jurisdiction,  under  the 
30  &  31  Vict.  c.  142,  s.  8,  to  transfer  the  cause  out 
of  the  High  Court  of  Chancery  to  the  County 
Court  of  H,    LiKFORD  v.  Gudgeon  -         -     869 

OOTJKTT  TBEASUBSS— Account  at  bankers  — 
County  rates  -         -         -     082 

See  Bankebs'  Aocouvt. 

CBEDITOB— Appropriation  of  payments    -     880 
See  Appbopbiatiox  of  Payments. 

Secured — bankruptcy   -         -         466, 888 

See  Cbeditor  holding  Secubttt.   2,  3. 

Secured — Winding-up  -  -  -     388 

See  Cbeditob  holding  Security.   1. 

—  Share) lolder    in    amalgamated   company  — 
Policy  of  insurance  -  862,  874,  893 

See  Novation  of  Contract.    1,  2,  3. 

CB£DITOB  HOLDINO  8E0UBIT Y — Winding^p— 
Setoff  against  Dividends — Letter  of  Credit — liiU 
of  hxchange.}  The  B.  Banking  Company,  at  the 
request  of  X.,  gave  to  H.,  who  had  been  instructed 
to  buy  cotton  for  him,  a  letter  of  credit  authorizing 
him  to  draw  upon  them,  the  bills  of  exchange  to  be 
accompanied  by  bills  of  lading  of  the  cotton  to  be 
delivered  to  them  on  their  accepting  the  bills.  A 
bill  for  £7798  was  accordingly  arawn  and  accepted 
by  the  banking  companv,  and  the  bills  of  lading 
delivered  to  them.  The  banking  company  handed 
the  bills  of  lading  to  X.,  to  enable  him  to  obtain 
an  advance.  L.  obtained  an  advance  of  £6000  on 
them  from  his  brokers,  and  paid  the  amount  into 
the  banking  company,  who  carried  it  to  his  ac- 
count. Before  the  bill  of  exchange  arrived  at 
maturity,  the  banking  company  was  ordered  to  be 
wound  up.  After  the  commencement  of  the  wind- 
ing-up, but  before  any  claim  was  sent  in  upon  the 
bill,  tlie  cotton  was  sold  by  the  brokers,  who,  after 
retaining  £6000,  paid  the  balance  of  £57i  to  the 
holders  of  the  bill.— The  Master  of  the  Kolls 
allowed  the  holders  to  prove  for  the  whole  amount 
of  the  bill,  but  directed  the  £574  to  be  set  ofi* 
against  the  dividends  payable  to  them: — Held 
(reversing  the  decision  of  the  Master  of  the  Rolls), 
that  the  £574  could  not  be  set  off  against  the  divi- 
dends.— But,  sernble,  the  amount  of  the  proof  ought 
to  have  been  reduced  by  £574.  In  re  Babned'b 
Banking  Company.    Leech's  Claim  -     888 

2.  Bankruptcy  Act,   1861,  f.   197— Cre- 

ditors*  Deed-'Proof  of  Debts.}  The  drawer  of  a 
bill  of  exchange  made,  in  1866,  a  deed  of  arrangc- 


CBSDHOB  KOLDIVO  SUOU  JUV  V— conftnueei. 

ment  with  his  creditors.  The  bill  had  been  in- 
dorsed to  the  B.  Company y  and  by  the  B.  Company 
to  the  D.  Company,  and  then  by  the  D.  Company 
to  L.  C.  L.  C.  proved  against  the  estates  of  the 
B,  Company  and  the  JP.  Company,  which  were 
being  wound  up,  and  received  dividends  from  both, 
leaving  only  a  small  sum  due.  The  liquidator  of 
the  D,  Company  paid  the  remainder,  took  up  the 
bill,  and  applied  under  the  drawer's  deed  of  ar- 
rangement for  a  dividend  on  the  whole  amount  of 
the  bill: — Held  (affirming  the  decision  of  the 
County  Court  Judge  of  Liverpool),  that,  according 
to  the  true  construction  of  the  Bankruptcy  Act, 
1861,  8. 197,  creditors  are  not,  for  the^  purpose  of 
aiicertaining  the  dividend  to  which  they  are  en- 
titled, to  TO  treated  as  having  proved  at  the  tinao 
of  the  registration  of  the  deed,  but  at  the  time 
when  they  go  in  to  make  their  claims  against  the 
estate ;  and  that  the  liquidator,  therefore,  was  not 
entitled  to  a  dividend  on  the  whole  amount  of  the 
bill,  but  only  for  what  the  D,  Company  had  paid 
upon  it.  Ex  parte  Jonrr  Stock  Disoount  Com- 
pany.   In  re  Daunt  -         -         -         -     465 

8.  Bankruptcy — BTOof — Security,  whether 

on  BankrupCs  Property!]  Jt.  &  Co,  consigned 
goods  to  Hi  for  sale,  drew  bills  on  him  which  they 
indorsed  to  B.,  to  whom  they  handed  the  bills  or 
lading  as  a  security,  and  wrote  tof  .  asking  him  to 
accept  the  bills  ns  against  the  goods.  H,  gave  an 
acceptance:  ** Accepted,  payable  at  the  J.  Bani: 
on  the  delivery  up  of  the  bills  of  lading."  At  the 
time  when  the  bills  became  payable  the  affairs  of 
H.  were  in  course  of  lic^uidation  oy  arrangement : — 
Held,  tliat  the  conditional  acceptance  made  the 
security  of  B.  virtually  a  security  on  property  of 
H.,  and  that  B.  could  not  prove  against  the  estate 
of  H,  without  deducting  the  value  of  the  security. 
Ex  parte  Brett.    In  re  Howe        -         -     888 

GSEDIT0B8*  BEXB— Date  of— Registration  418 
See  Rbgistbation  of  Creditors'  Deed. 

Jurisdiction    in    bankruptcy  —  Comix>sition 

deed  without  assij^nment  of  estate  842^ 
See  Bankruptcy  Jurisdiction.    2. 

Proof — Time  of  ascertaining  amount  of  debt 

5ee  Creditor  HOLDING  Security.  2.  [45ft> 

CVSTOBT  07  TITLE  BBEBft— Tenant  for  life- 
Pending  suit  -  -  -  30T 
See  Title  Deeds. 

CUSTOMS  Ajmurry  ahd  bekevoleht  Txnsny 

—Construction  of  Act—'*  Benefit  of  Children  "— 
Settlement  on  Child's  Marriage.']  The  Customs 
Annuity  and  Benevolent  Fund  was  established  by 
an  Act  of  Parliament  in  the  nature  of  an  insurance 
fund  for  the  benefit  of  the  widows,  children,  and 
other  relatives  of  officers  of  the  Customs,  who  were 
expected  to  subscribe  an  annual  sum  towards  it 
out  of  their  salaries.  By  the  Act  directors  were 
appointed  with  power  to  frame  rules  for  the 
management  of  the  fund,  and  with  a  discretion  to* 
admit  persons  other  than  relatives  of  the  sub- 
scribers as  their  nominees  to  the  benefit  of  the 
fund.  It  was  also  enacted  that  the  interest  of  any 
claimant  on  the  fund  should  not  be  assignable 
without  the  coneent  of  the  directors. — Uules  were 
drawn  up  which  provided,  among  other  tilings,  tliat 
one-third  of  the  portion  payable  on  the  death  of  a 
subscriber  should  be  set  aside  for  his  widow,  and 
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that  the  remaining  two-thirds,  or  the  whole,  u  he 
left  no  widow,  •*  should  ho  applied  or  paid  in  any 
manner  or  proportion  which  he  might  propose  for 
tl»e  benefit  of  his  widow,  children,  or  relatives,  or 
hla  nominees  who  should  have  been  duly  admitted 
by   the   directors."— A   subscriber,  who  was   a 
widower,  on  the  marriage  of  his  daughter,  ap- 
pointed his  share  of  the  fund  to  the  trustees  of  her 
marriage  settlement,  and  directed  the  trusts  to  be 
for  his  daughter  for  life,  with  remainder  for  her 
husband  for  life,  with  remainder  for  their  issue. 
He  afterwards  sent  in  the  names  of  the  trustees  as 
hia  nominees  for  admission  by  the  directors ;  but 
nether  they  nor  the  husband  were  formally  ad- 
mittod.  The  daughter  died  in  her  father's  lifetime, 
and  on  the  death  of  the  father  without  having  been 
again  married,  the  directors  paid  his  share  of  the 
fund  into  Court  under  the  Tnutee  Belief  Act,  The 
husband  presented  a  Petition  for  payment  of  the 
fund  to  the  trustees  of  the  settlement :— IfeW,  by 
Malins,  V.C,  that  the  trustees  were  the  proper 
persons  to  be  admitted  as  nominees,  and  that,  as 
the  directors  had  not  objected  to  admit  them,  they 
must  be  held  to  have  been  sufficiently  admitted  for 
all  purposes.— jHcW,  on  appeal,  by  tlie  Lords  Jus- 
tices, that  the  settlement  on  the  daughter,  her  hus- 
band and  issue,  was  a  valid  application  of  the  fund 
-«  for  the  benefit  of  his  daughter"  within  the  meaning 
of  the  rules,  and  that  no  admission  of  the  trustees  or 
the  husband  as  nominees,  nor  any  consent  W  the 
directors  to  the  settlement,  was  necessary.— Ordrr 
of  Malin8,\.C  affirmed.  In  re  Pocock's  Poucy  446 

-     212 
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DAKAGB— Remoteness — Costs  of  suit 

See  Hemoteness  of  Damage. 
DAKA0X8 — ^Mining  lease — ^Value  of  coal  - 

See  Mining  Lease. 

DATS  07  CBEDIT0B8'  DIED 

See  Rboistbation  op  Creditors'  Deed. 
DEATH— Before  share  transferable  -     782 

See  Death  before  Share  transferable. 

Condition  of— Coupled  with  a  contingency 

[688 

See  Death  coufled  wnpn  a  Contingency. 
DEATH  BS70BE  8HABE  TEAHSTERABLE— 
WiUr^Clats^Children  living  at  Death  of  l\enani 
for  Life,"]  A  testator  gave  his  residuary  person- 
alty to  a  niece  for  life,  and  directed  his  trustees 
after  her  decease  to  pay  and  divide  it  unto  and 
amongst  all  and  every  the  children  of  his  said 
niece'^who  should  be  living  at  the  time  of  her 
decease,  if  more  than  one,  equally;  and  if  only 
one,  then  wholly  to  such  only  child,  **  the  same 
to  be  a  vested  interest  in  him  or  them  respectively 
on  their  respectively  attaining  the  asre  of  twenty- 
one  years,  but  not  to  be  transferred  until  after 
the  decease  of  my  said  niece,"  with  maintenance 
clauses  -.—Held  (reversing  the  decision  of  Stuart^ 
V.C),  that  the  representatives  of  children  of  the 
niece  who  attained  twenty-one,  but  died  in  her 
lifetime,  took  no  share,  for  that  the  words  *'  but 
not  to  be  transferred  until  after  the  decease  of  my 
said  niece  **  were  not  contradictory  to  the  previous 
expressions  confining  the  class  to  children  who 
survived  the  niece,  and  being  in  any  view  of  the 
case  surplusage,  could  not  be  held  to  modify  the 
definition  ofUie  class.— /Stfml^  that  the  reprcsen- 


DEATH  BEFORE  SHARE  TBAEflFERABLB— 

continued, 
tatives  of  children  surviving  the  niece  and  dying 
under  twenty-one,  would  have  taken.    Williaus 
r.  Hatthorne.    Williams  v.  Williams     -     782 

DEATH  COUPLED  WITH  A  COHTIBOEKCT— 

Wia—Aleolvte  Gift  at  Twenty-five— Gift  Over-- 
Time  of  Ve$ting—Codt  of  Appeal,']  A  testator 
bequeathed  all  he  should  die  possessed  of  to  be 
equally  divided  between  his  two  sisters,  to  be 
invested  in  their  names  as  they  should  direct; 
one  sister  (who  was  then  over  twenty-five  years 
of  age)  to  have  the  immediate  control  of  her 
share,  and  the  other  sister  upon  attaining  twenty- 
five  years,  until  which  time  it  was  to  be  held  in 
trust  for  her.  And  in  case  of  the  death  of  either 
of  his  sisters  before  him,  or  before  marrying  and 
having  children,  the  whole  of  the  property  to  go 
to  the  survivor.  The  elder  sister  married  and 
had  children  : — Held^  that  the  gift  over  to  the 
surviving  sister,  on  the  contingency  of  the  death 
of  the  other  before  marrying  and  having  chil- 
dren, was  referable  to  such  death  occurring  before 
she  should  attain  the  age  of  twenty-five  years ; 
and  that  the  younger  sister,  on  attaining  twenty- 
five,  though  still  unmarried,  became  absolutely 
entitled  to  a  moiety  of  the  property. — Decision  of 
Maline^  V.C,  affirmed. — Ai  appeal  on  the  con- 
struction of  a  will,  if  unsuccessful,  will  in  general 
be  dismissed  with  costs.    Clark  t7.  Henrt  -  688 

DEBEHTUBE — Holder  of — Injunction  against 
scheme  of  arrangement     -  -     621 

See  Scheme  of  Arrangement. 

DEBT— Novation  of         -  -     362,  874,  893 

See  Novation  of  Contract.    1,  2,  8. 
DEBTOB  SDmONS— iSemoe  out  of  the  Juriedie- 
tum—Irith  VAior— Bankruptcy  Act,  1869,  «.  6— 
General  Order,  January,  1870,  BuUe  59,  61.]    An 
Irish  creditor  had  recovered  judgment  in  Eng^nd 
against  L.,  an  Irish  non-trader,  whoso  residence 
was  in  Ireland^  but  who,  being  Judge  Advocate- 
General,  attended  at  an  office  in  Westminster,  and 
being  also  a  Member  of  Parliament,  spent  a  con- 
siderable part  of  his  time  in  London,  staying  at 
an  hotel.    The  creditor  took  out  a  debtor  siun- 
mons  in  the  Engli^  Court  of  Bankruptey,  on  an 
affidavit  that  L,  was  resident  at  the  office.    L. 
was  at  this  time  at  his  house  in  Dublin^  and  the 
creditor  obtained  from  the  Registrar  an  order  to 
serve  the  summons  in  Dublin,    It  was  served 
accordingly  on  the  26th  of  April.     L.  did  not 
comply  with  it,  but  on  the  2Uth  of  May  gave 
notice  of  motion  to  discharge  the  order  of  service, 
and  on  the  27th  of  July  the  Registrar,  acting  as 
Chief  Judge,  refused  the  motion  with  costs.   The 
creditor  then  petitioned  for  adjudication,  and  the 
Registrar,  acting  as  Chief  Judge,  adjudged  L, 
bankrupt.    On  appeal  from  the  order  of  adjudi- 
cation : — Held,  that  the  adjudication  must  be 
annulled,  for  that  L,  had  not  committed  an  act 
of  bankruptey,  as,  upon  the  true  construction  of 
the  Bankruptcy  Ajct^  1869,  and  the  General  Order 
of  January,  1870,  a  debtor  smnmons  cannot  be 
served  out  of  the  jurisdiction : — Held,  also,  that 
L,  was  not  estopped  by  the  order  of  the  27th  of 
July  from  disputing  the  jurisdiction  to  order 
service  abroad. — Per  Jamee,  L.J. :.  Seaible,  even 
personal  service  on  L,  in  England  would  have  been 
m  valid.  Ex  parte  0*Loghlen.  Jn  re  OXogblen  406 
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Neglect  to  pay  or  9ecur§  Debt — Bank- 


Tuptcy  Act,  18«9,  m.  6, 1— Bankruptcy  Bules,  1870, 
Bule  41.]  A  creditor,  on  the  2l8t  of  July,  1870, 
served  on  a  ,  non-trader  a  debtor's  summons 
for  a  sum  exceeding  £50.  The  debtor  filed  an 
affidavit  denying  the  debt,  and  on  the  5th  of 
Aagtist  obtained  the  common  order  that  he  should 
g^ye  security  within  seven  days,  and  that  on  his 
BO  doing  proceedings  should  be  stayed  till  the 
Court  in  which  proceedings  should  be  taken  for 
recovery  of  the  debt  had  come  to  a  decision.  On 
the  12th  of  Aujruiit  an  order  was  made  by  consent 
giving  him  a  week's  further  time  to  romplete  the 
security.  He  never  gave  the  security,  and  on  the 
16th  of  February,  1871,  the  creditor  filed  a  peti- 
tion for  adjudication,  on  the  ground  of  neglect  to 
pay,  secure,  or  oompound  for  the  debt: — Held, 
that  there  was  a  complete  act  of  bankruptcy  at 
the  expiration  of  three  weeks  from  the  service  of 
the  summons,  and  that  the  Petition,  not  having 
been  filed  till  more  than  six  months  after  tliat 
time,  though  within  six  months  from  the  expira- 
tion of  the  extended  time  for  giving  security,  was 
too  late. — Semble,  that  if  the  debt  is  ultimately 
paid,  the  act  of  bankruptcy  is  one  to  which  the 
title  of  trustees  under  an  adjudication  founded  on 
a  subsequent  act  of  bankruptcy  would  not  relate 
bnck.    Ex  parte  WiER.    In  re  Wieb         -     876 

Staying  procecilings     -  -  -     602 

See   Staying   Proceedings   is   Bank- 

BCPTCT, 

DEED — Settlement  of  company — ^Execution  by 
shareholders  ^  .  .     246 

See  Transfer  op  Shares.    2. 


DELUSIVE  BALANCE  0EEET  —  Company  -* 
Voluntary  Winding-up  —  Bonus  improperly  de- 
clared—Profits— Companies  Act,  1862,  ss.  138, 165.] 
The  Court  has  summary  power  in  a  voluntary 
winding-up,  on  the  application  of  the  liquidator, 
to  make  an  order  unaer  the  188th  and  165th  sec- 
tions of  the  Companies  Act,  1862,  calling  upon  a 
director  to  repay  a  dividend  or  bonus  declared 
and  paid  to  him  under  a  delusive  balance  sheet. 
— In  Huch  a  ca^e  where  a  bonus  was  declared  and 
credited  to  a  director  against  arrears  of  calls  then 
due  from  him,  it  was  held  a  payment  within  the 
ppction. — "Where  directors,  after  proper  investiga- 
tion of  the  financial  position  of  the  company, 
declare,  and  the  shareholders  agree  to,  a  dividend 
or  bonus,  the  Court  will  not  liglitly  interfere  with 
the  payment  of  such  dividend  or  bonus  on  the 
ground  that  the  estimates  on  which  it  was  founded 
have  turned  out  to  be  erroneous.  But  where  the 
directois  declare  a  dividend  or  bonus  without 
proper  investigation  or  professional  assistance, 
and  it  is  nfterwanU  called  in  question,  the  burden 
lies  on  them  to  siiew  that  it  was  fairly  paid  out 
of  profits :  and  if  they  are  unable  to  do  so,  the 
Court  will  order  them  to  refund  what  they  have 
received. — The  directors  of  a  Marine  Insurance 
Company  declared  a  bonus  of  10«.  per  share,  which 
was  agreed  to  at  a  general  meeting  and  paid.  The 
directors  prepared  no  profit-and-loss  account,  but 
only  an  account  of  the  receipts  and  payments  of 
the  company,  which  made  no  allowance  for  the 
risks  to  wmch  the  company  was  liable.  The 
company  having  resolved  to  wind  up  voluntarily ; 
— Held  (reversing  the  decision  of  the  Master  of 


DSLuuvx  BALAHOS  fSBXET-^continued, 
the  Rolls),  that  an  order  ought  to  be  made  on  a 
director  to  repay  the  bonus  paid  to  him.    In  re 
County  Marine  Insurance  Company.    Bancs '«» 
Case     ------     lOft 

DEXTJSBEBr-Bill  by  bankrupt  plaintiff  -  57a 
See  Bankrupt  Plaintiff. 

DEPOSIT  ~  Stock  certificates  —  Negligence  of 
bailee — ^Remoteness  of  damage  -  212^ 
See  RjECifOTENESs  of  Dahaoe. 

DEPOSIT  OF  DBEDa--Priority--Negligence  65» 
See  Priority  by  Kbgltqbnge. 

DEBIVATiyS  XHTSBEST—Eleotion— Next  of 
kin     -  -  -  -  -       15^ 

See  Election,  Doctbinb  of.    1. 

DISS0TOB8 — ^Bargain  with — Guarantee  of  future 
calls  -----  289 
See  Transfer  of  Shares.    8. 

— -  Duty  of — Execution  of  deed  by  share- 
holders -  .  -  .  2ftS 
See  Transfer  of  Shares.    2. 

Misconduct  of    -  -  -  -     10€ 

See  Delusive  Balance  Sheet. 

Power  to  reject  transferee       -  -     002 

See  Amalgamation  of  Companies.    4. 

Profit  made  by-  -  -  -     658 

See  Profit  by  DntEcrroR. 

•— —  Qualification  of — ^Paid>up  shares  ->  iOO* 
See  AccEFTANOE  OF  Shares. 

DIBCBETIOK  OE  TKVBTEXB— Bights  of  Cestui 
que  2Vu</.]  A  testator  devified  his  real  estate  to 
^  trustees  in  trust  to  pay  an  annoity  of  £6000  a 
year  to  his  daughter,  and  subject  thereto  upon 
trust  to  aocumulate  the  rents  for  twenty-one 
years,  and  out  of  the  accumulated  fund  from  time 
to  time  to  pay  his  debts,  legacies,  aud  the  incum- 
brances on  the  estates,  and  invest  the  residue  in 
the  purchai^e  of  lands  to  be  held  on  the  same 
trusts ;  and  he  directed  the  estates,  on  the  expi- 
ration of  Iho  trust  for  accumulation,  to  be  settled 
in  strict  settlement.  He  directed  that  as  soon  as 
the  incumbrances  were  paid  off,  the  annuity  of 
£6000  should  be  increased  to  £8000.  He  gave 
his  residuary  personal  estate  to  his  trustees  upon 
trust  to  pay  off  the  incumbrances^  and  apply  the 
surplus  in  the  same  way  as  the  accumulated  rents 
and  profits.  He  died  leaving  personalty  which,, 
within  a  month  after  his  death,  was  ascertained 
to  be  amply  sufficient  to  pay  off*  his  debts,  lega- 
cies, and  incumbrances.  The  trustees,  however, 
retained  a  considerable  part  of  the  personal  estate, 
as  it  was  producing  a  high  rate  of  interest ;  and 
they  did  not  for  several  years  pay  off  all  the 
incumbrances  i—Heid  (reversing  the  decision  of 
tlie  Master  of  the  Rolls),  that  the  trustees  were 
right  in  paying  the  annuity  at  the  rate  of  £8000 
a  year  from  the  testator's  death,  and  must  be 
allowed  it  iu  their  accounts.  Astley  v.  Earl  of 
Essex    ------     898 

DISMISSAL  OF  KXSJfftlSL— Chapel— Meeting- 
Notice — Besoluiion — Charges,"]  By  the  deed  of 
settlement  of  a  Baptist  chapel,  it  was  provided 
that  every  minister  should  be  liable  to  be  forth- 
with removed  by  the  decision  of  the  church  made 
at  one  meeting,  and  confirmed  at  a  second  meeting 
called  by  a  notice  which  should  expressly  state 
the  object  of  such  meeting.  A  meeting  was  called, 
the  notice  expressing  that  it  was  for  the  purpose 
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of  bringing  cluirges  against,  and  oonflideiing  tho  ;  bad  paid  up  £j,  and  others  £10  a  share  : — Hehi^ 
disniisEol  of,  tlic  minister.  The  minister  did  not  that  in  the  distributioii  of  the  surplus  assets  after 
attend  tbe  meeting,  and  it  did  not  appear  that  all  the  debts  bad  been  paid,  £5  must  bo  repaid  to 
eyidence  was  produced  in  support  of  any  charges,  ,  each  shareholder  who  had  paid  £10,  and  tho  re- 
but tbe  meeting  passed  a  resolution  that,  in  oonse-  |  maindor  divided  rateably  among  the  shareholders 
quence  of  the  minister  having  done  certain  sped-  aocordinj?  to  the  calls  which  they  had  paid.  In  re 
fied  things,  he  was  not  a  fit  and  proper  person  for  ,  Scinds,  Pvnjaub,  and  Djslhi  Cobpobatxox  58,  xl 
the  office,  and  that  ba  office  rfiould  cease.  A  ■  DIVIDElTO-Winding.Tip-Set^if  a.-ainst  proof 
second  meeting  WHS  called,  the  notice  expresBinR  ,  ^  Cbkditor  hoL^nq  SEcrmTY.  l.^[8«8 

that  it  was  to  be  for  the  purpose  of  oonfinmng  and  ■    ^^^  ^ 

ratifying  the  resolution  passed  at  the  fonner  meet*  i  SIVISIOH  OF  PABISH— CAariiy--Xqfi(Z  given  M 
ingi — Bddy  that  to  summon  a  meeting  for  the    Sujpport  of  Parish  Churdi — Erection  of  new  Church 


porpoee  of  bringing  charges  generally,  was  im-  !  — Apportionment  of  Income  between  old  and  neic 
■        -  ...        Parw/ws—S  <fe  9  Vtcf.  c.  70, «.  22.J    An  estate  had 


proper ;  that  if  no  reason  had  been  given  for  the 
dismisad,  it  might  have  held  good;  but  that. 


under  the  ciccumstances,  it  was  clear  that  the  ^  wardens  of  a  pari^  for  the  repairs  of  the  church, 


meeting  had  not  had  the  opportunity  of  exercising 


been  held  from  time  immemorial  by  the  church- 


and  the  rent  of  one  field  was  originally  applied  to 


a  sound  discretion  in  the  matter,  and  the  dismissal  i  the  repairs  of  the  church  clock.  In  1820  a  new 
was  invalid :— i7e2dt,  also,  that  as  the  notice  for  !  cburch  was  built,  and  tho  income  of  tho  charity 
the  second  meeting  did  not  specify  the  i^esolution  !  was  carried  to  the  general  account  of  the  church- 
wliich  was  to  be  confinned,  that  meeting  was  un-  {  wardens,  and  applied  in  aid  of  tht^  church-rates 
able  effectually  to  confirm  the  resolution  passed  .  for  both  churches.   In  1810  the  parish  was  divided 


at  the  first  meeting. — ^Decree  of  James^  V.G., 
Amrmed.— Darlington  School  Case  (12  L.  J.  (Q.B.) 
124 ;  14  L.  J.  (Q.B.)  67;  questioned.    Dean  v. 


under  an  Order  in  Council,  and  a  new  parish 
carved  out  of  it,  and  assigned  to  the  new  church. 
Thenceforward  each  parish  had  its  own  church- 


Bksnett  .....     489  !  rate,  and  the  income  of  the  charity  was  applied 

DISSEHTEBS-Dismissal  of  minister         -     489    exclusively  ux  wdoMhe  retes  for  t^^^ 

See  Dismissal  of  Minwixr.  cJ"J«^-    ^  ^  ?«*»V^"  ^^  t^«  ""^J^^  mhabitants 

,   -„.««— -^.-.-w      T>.     u  jf    01  tho  new  parish  for  an  appoi-tionment  of  the 

M88ZHTmra   MAREHpLDEE  -  Purchase    of  ^  ^^arity  betwien  the  two  parisiS  under  8  &  9  Vict. 

•     ^a^^^  ^^  liquidator        -  -       86  ,  ^.  ^q^  ^  22 :—Held  (affirming  the  decision  of  the 

See  RECONflraucnoM  of  Company.    1.      ^  ^^^^j.  ^^  ^^  ^^^^^^^  ^^^^  ^^  ^,1^^^^^^^  ^-^^^  ^^^ 

Sale  to  another  oompany— CTWra  viree  reso-    the  support  of  the  fabric  of  a  particular  church. 

could  not  be  apportioned.    In  re  Chubch  Estate 
Charitt,  Wandsworth        ...     296 

DOtTBTFUI  TITIE— Specific  porformancc  -     124 
See  Extinction  of  Fowee. 

EASEXEKT—  Continuous — Artificial  watercourse 


lutioQs  -         -  -  -     176 

See  AttALOAMATioN  OF  Companies.    1. 

BIBTBX88  AFTER  WIEBIirO-UP  OEDEE— Com- 

ponies  Act,  1862, 88.  87, 163.]    Where  a  company, 

being  equitable  owner  of  a  lease,  continues  after 

a  winding-up  order  in  the  occupation  of  the  lease-  _ 

holda,  and  l^ves  go^s  upon  the  land  the  land-  \  '       s^  CootLnuo^uTeaTi^t;  '"^^^'^YlBe 

lord  IS  not,  by  sect.  87  or  aect.  163  of  the  Com-  -.ir        ^      •  r    ^  ^    n^ 

panieB  Act,  1862,  prevented  from  distraimn?  upon  ! Way--Carnage  or  footway      •  -     16ft 

the  goods  of  the  company  for  rent  accrued  since  °^  Uabbiag*  or  footway. 

the  winding-up.— Orders  of  the  Master  of  the  EDUCATIOE— Religion  of  father— Examination 
Rolls  discharged.    In  re  LuNDT  Granite  Com-  I  of  child  by  Court   -  -  -     689 

PANT.    Ex  parte  Heavan     -  -  -     462 '  See  BsLioiors  Education. 

DISTEIBUnOK  OE  STJBPLTO  AflBETS-  Winding-  1  '^™T  SOV^Deed-Ctm^ruetion^Tounger  Son 
up-Fully  paid-up  Shares.-]  By  the  articles  o{  \ —^f'^H')  ,^  ^ri*"?^^  estate  was  limited  after 
association  of  a  company  the  directors  were  au-  ^^f  f  <»*h  to  the  eldest  son  m  tail  and  the  mother  s 
thorizcd  to  declare  a  dividend  to  be  paid  to  the  e^*?^^  ^^ro  limited  after  her  death  to  the  sons 
shareholders  in  proportion  to  tho  number  of  their  »^^  daughters  (other  than  an  eldest  son)  as 
respective  shares  and  the  amount  paid  up  thereon  tenants  m  commonm  tail  :-fle7<?  (affirming  the 
respectively ;  and  in  the  prospectus  it  was  stated  judgment  of  the  Master  of  the  Rolls),  that  the 
that  the  directors  reserved  power  to  issue  1000  ^^^  of  construction  was  the  same  as  to  realty  and 
fully  paid-up  shares,  which  were  issued  accord-  .  personalty.,  and  that  the  son  of  a  younger  son 
ingiy.  Tho  shares  were  of  £25,  on  which  the  ■  ^^^^.^^  succeeded  to  the  father  s  estate  wos  ex- 
whole  £25  was  paid  by  some  shareholders  and  ,  eluded  from  all  interest  m  the  mothers  estates, 
only  £20  by  the  others.    Dividends  had  been  naid  '  ^^  ^«  Baylet  s  Settlement  -  -     690 

to  the  shareholders  on  the  amounts  so  paid  by  tnem  <  ELECTIOH,  HOCTBUSTE  OTt^Derirative  Interest—: 
respectively  :— iZcW,  that»  in  the  distribution  of  Xext  of  Kin,"]  A  lady,  having  a  power  of  ap- 
the  surplus  assets  of  the  company  after  winding-  ,  pointment  over  the  reversion  expectant  on  her 
up,  the  holders  of  fully  paid-up  shares  were  en-  |  own  decease  in  a  trust  fund  in  favour  of  any  of 
titled  to  receive  £5  a  share  before  the  assets  were  j  her  issue,  to  be  executed  before  her  children  Jmd 
divided.— Order  of  Malins,  V.C,  reversed.  In  re  ^  all  attained  twentv-five.  made  within  tltat  period 
Hodges'  Distillery  Cojipany.    i'a;  j>arte  Maude,    an  appointment  by  deed  among  her  throe  sons 

[61    equally.    By  her  will  and  codicils  she  purported 

2.  Company — Winding'Up."]    Before  the  i  to  appoint  the  fund  to  her  eldest  son ;  and  one  of 

winding-up  of  a  company  bome  of  tho  shareholdois    her  sons  having  died  intestate,  she  gave  benefits 
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XLECnOK,  XXXJIBIHS  OJ— continued. 

out  of  her  own  property  to  her  other  surviving 
son  and  the  children  of  the  deceased  son.  All 
her  children  attained  twenty-five  in  her  lifetime. 
It  having  been  decided  that  the  fand  belonged 
to  the  two  surviving  sons,  and  the  estate  of  the 
deceased  son,  according  to  the  appointment  by 
•deed,  the  eldest  son  filed  his  bill  to  put  his  sur- 
viving brother  and  the  children  of  his  deceased 
brother  to  their  election.  It  was  not  shewn 
whether,  at  the  time  of  the  death  of  the  testatrix, 
the  estate  of  the  deceased  son  had  been  wound 
up ;  but  it  ultimately  became  unnecessary  to  resort 
•io  his  interest  in  the  fund  in  question  for  payment 
of  his  debts : — Held  (reversing  the  decision  of 
Stuart,  V.C),  that  not  only  the  surviving  younger 
aon,  but  the  children  of  the  deceased  brother, 
were  put  to  their  election ;  but  that,  if  the  debtii 
of  the  deceased  son  had  not  all  been  paid  at  the 
death  of  the  testatrix,  an  apportioned  part  of 
them  ought  to  have  come  out  of  the  fund. — Gris- 
MiU,  V.  Svnnhoe  (Law  Bep.  7  Eq.  291)  explained. 
Cooper  v.  CJooper      -         -         -         -       16 

2. Scotch  Heir—Wm^DevUe  of  **  All  my 

Jleal  EttcUe  iituate  in  any  part  of  tiie  United  King- 
dom or  ddewhere."']  A  testator  devised  "  all  the 
residue  of  my  real  estate  situate  in  any  part  of 
the  United  Kingdom  or  elsewhere."  The  testator 
had  real  estate  in  Scotland  as  well  as  England : — 
Held  (reversing  the  decision  of  the  Vice-Chan- 
cellor  of  the  Duchy  of  Laneaiter\  that  the  hcir- 
■at-law  taking  the  Scotch  lands  by  descent  was 
put  to  his  election.    Orbell  n.  Obbell     -     803 

3.  WiUSeeond  Election.^    A  testatrix 

devised  *'  all  and  singular  the  estate  and  mines 

of  A.**  to  trustees  in  trust  for  sale,  and  gave  to 

T.  D.  £10,000.  which  was  to  be  taken  in  full 

satisfaction  of  any  sums  which  she  might  owe 

him  at  her  decease,  and  to  W,  D.  £3000,  which 

she  declared  was  to  be  taken  in  satisfaction  of 

any  rent-charge  out  of  a  certain  part  of  her  real 

•estate.    Her  will  contained  the  usual  devise  of 

trust  and  mortgage  estates.    She  was  in  possession 

of  the  entirety  of  the  A.  estate,  but  was  owner 

only  of  one  moiety,  being  in  possession  of  the 

other  moiety  by  virtue  of  a  mortgage,  the  money 

due  upon  which  was  subject  to  trusts,  under  which 

.  T.  J),  and  W»  2>.,  on  her  death,  became  entitled 

each  to  one  fifth : — Held  (affirming  the  decision 

of  the  Master  of  the  UoUs),  that  T.  D.  and  W,  D. 

were  put  to  their  election  between  the  benefits 

they  took  under  the  will  and  their  shares  in  the 

mortgage  money.    Wilkinson  v.  Dent     -     839 

XQTJITABLE  XOBTOAOE^Kights  of  mortgagee 
under  liquidation — Bill  in  Chancery  566 
See  Bankruptcy  JuRisDicnoN.    1. 

Z8T0PPEL— By  deed — Term  to  secure  annuity — 
Relief  in  equity      -  -  -     147 

See  Estoppel  bt  Deed. 

•^—^Beceipt  in  full  discharge         -  -     627 

See  Receipt  in  Full  Dibchabgb. 

S8T0FPEL  BT  DXED — Term  at  Lau}—Jurt9diC' 
tionl  A  settlor,  by  deed,  purported  to  grant  an 
annuity  out  of  certain  land,  and  to  grant  a  term 
of  100  years  to  a  trustee  to  secure  the  annuity. 
At  that  time  the  settlor  had  not  the  legal  estate, 
which  was  outstanding  in  mortgagees.  The  settlor 
<licd,  devising  to  his  three  sons,  who  paid  off  the 


ESTOPPEL  B7  DEEB— oonltnuecE. 

mortgage,  and  the  mortgagees  conveyed  the  estate 
to  the  uses  of  the  will.  The  devisees  then  sold  to 
a  purchaser  without  notice  of  the  annuity.  The 
annuitant  filed  a  bill  against  the  trustee  of  the 
term  and  the  purchaser  £)  recover  the  annuity : — 
Held,  that  the  annuitant  had  no  remedy  in  equity 
against  the  purchaser,  but  might  compel  the  trus- 
ts to  proceed  at  law  and  establish  his  title,  if 
any,  against  the  purchaser. — Semble,  the  devisees 
would  not  be  estopped  from  denying  the  grant  of 
the  term.    Glemow  v.  Geach  -  -      147 

EYIDEKGE — ^Appeal — Admission  of  fresh  evi- 
dence -  -  -  -  68 
See  Injunction  in  Bankbuftct.    1. 

Presumption  of  death  -  -  -     366 

See  Pbksukption  of  Death. 

Presumption    that   public    body  are    best 

judges  of  what  is  wanted  for  public  pur- 
poses -  -  -  -  672 
See  Conservators  of  River. 

Winding-up— Summons    under  Companies 

Act,  1862,  s.  115     -  -  -      146 

See  Witness  in  Windinq-up. 

EXCLUSIVE  APPOmnaan— IZeaiduary  Bequest 
— Appointment  in  pursuance  of  Covenant.']  A  tes- 
tatrix, having  power  to  appomt  by  will  a  certain 
fund  amongst  all  and  every  of  her  children,  and 
other  cliildren,  covenanted  to  appoint  a  certain  sum 
to  one  child.  8he  then,  by  her  will,  appointed  that 
stmi,  and  appointed  other  parts  of  the  fUndio  cer- 
tain objects  of  the  power,  and  bequeathed  and  ap- 
pointed all  the  estate  over  which  she  had  a  dispos- 
ing power  to  one  object  of  the  power.  There  were 
other  objects  of  the  power  i—Heldj  that  all  the 
appointments  were  rad,  as  being  exclusive. — 
SemJtie,  an  appointment  made  by  will,  in  pur- 
suance of  a  covenant  to  appoint,  would  not  be 
invalid. — Quxre^  whether  damages  could  be  re- 
covered for  breach  of  such  a  covenant. — Decision 
of  MaUns,  V.C.,  reversed.    Bulteel  v,  Plummer. 

[160 

EXSCUnOH — ^Debenture  holder  —  Injunction  — 
Railway  company   -  -  -     621 

See  Scheme  of  Abranqehent. 

EXECUTION  OP  DEED — Company's  deed  of  settle- 
ment— Execution  by  shareholders  246 
^66  Tbansfeb  of  Shares.    2. 

EXECUTIOK  CBEDITOS — BarOaruptcy  Act,  1869, 
M.  6,  125 — Liquidation — Act  of  Bankruptcy  — 
FiUng  Petition  for  Liquidation— Vesting  in  TruB- 
tee.]  The  filing  of  a  Petition  for  liquidation  by 
arrangement  in  the  form  prescribed  by  the  Bank- 
ruptcy Rules,  1870,  is  an  act  of  bankruptcy,  and 
the  vesting:  of  the  debtor's  goods  in  the  trustee 
relates  back  to  the  filing  of  the  Petition ;  so  that 
an  execution  creditor,  with  notice  of  the  Petition, 
cannot  seize  the  goods  of  the  debtor,  and  hold 
them  as  against  a  subsequf>ntly  appointed  trustee. 
—Order  of  Bacon,  C  J.,  affirmed.  Ex  parte  Dijig- 
NAN.    /nrsBisSELL  -  -  ••  -      605 

2. Bankruptcy—Seizure— Sale— It\i»nc' 

tion— Bankruptcy  Ad,  186»  (32  <fe  33  VicI,  e.  71) 
M.  13,  95.]  After  the  sheriff,  acting  under  a  writ 
of  fi.  fa.,  had  seized  the  goods  of  a  debtor,  the 
debtor  presented  to  tlie  County  Court  a  Petition 
for  liquidation  by  arrangement,  thereby  oomnut- 
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nAUBlTLEHT  FREFEBEHTCE— coit^mttccf. 


ting  an  act  of  bankruptcy,  and  on  the  same  day  >  on  a  certain  property,  but  the  property  boins:  in- 
-obtained  an  injunction  restraining  the  sheriff  sufficient  it  was  arranged  that  the  creditor  should 
from  proceeding  to  a  sale.  The  sheriff,  however,  |  take  it  in  satisiaction  of  part  of  his  debt ;  and  on 
sold  the  pioods,  and  paid  the  balance  of  the  pro-  |  the  6th  of  December  the  debtor  and  creditor  went 
•ceeds  of  the  sale  into  the  County  Court : — Held  to  a  solicitor  and  instructed  him  to  draw  a  con- 
(reversing  the  decision  of  JBooon,  C.J.),  that  the  veyance  accordingly.  Owing  to  the  illness  of  the 
executirm  creditor,  and  not  the  trustee  under  the    solicitor  the  matter  was  delayed  and  the  convey- 


liqnidation,  was  entitled  to  the  money  in  Court. 
— An  injunction  granted  under  the  Bankruptcy 
Act,  1869  (32  &  33  Vict.  c.  71),  s.  13,  is  merely  for 
the  protection  of  the  debtor's  estate,  and  has  no 
effect  on  the  rlj^hts  of  the  creditors  inter  se.  Ex 
poLrU  BocKB.    In  re  Hall   .-  -         -     795 

XXOHZRATIOK — Conditional  —  Apportionment 
of  condition  -         -         -878 

See  Apporxionmetp  of  CoNnmoy. 

KZrnrcnOK  of  power— Poirer  of  Sale  vnth 
rontent  of  Tenant  for  Life — Extinction  of  Power 
to  content  hy  Alienation  of  Life  Estate — Vendor 
€ind  Purchaser— DoMful  TYtf^!]  The  trustees  of 
settled  estates  had  a  power  of  sale,  to  be  exer- 
-cised  at  the  request  and  direction  of  i/.,  the 
tenant  for  life,  who  was  also  entitled  to  tlie  ulti- 
Tiinte  reversion  in  fee.  H,  made  an  absolute 
•conveyance  of  all  his  interest  to  A.  for  value. 
SSubsequently  the  trustees,  by  the  direction  of  /f., 
purported  to  exercise  the  power  of  sale  by  oon- 
Teying  the  estates  to  A. : — Held  (reversing  the 
•decision  of  the  Master  of  the  Rolls),  that  H.'e 
|x)wer  to  consent  was  not  extinguished  by  the 
absolute  alienation  of  his  life  estate,  and  could 
still  be  exercised  with  the  concurrence  of  the 
-Alienee  : — Held,  also,  that  there  was  nothing  in 
the  sale  of  the  interest  of  the  tenant  for  life,  and 
the  subsequent  exercise  of  the  power  of  sale  to 
the  assignee  of  the  life  interest,  to  raise  suspicion 
of  maXafide$,  or  to  put  a  purchaser  on  inquiry. — 
Observations  on  the  duty  of  the  Court  to  decide 
'doubtful  points  of  title  in  suits  for  specific  per- 
formance.   ALEXAia)ER  r.  Mills    -  -     184 

jnDTJGIABT  BSLAHOH— Purcliase  by  tenant  for 

life    -----       88 

See  Concealment  of  Matbkjal  Fact.  1. 
TOOTWAT  OB  GABBIAOSWAT    -  -     106 

See  Carbzaoe  or  Footway. 
TOSECLOSTTBE— Final  order— Beceipt  of  rents 

by  mortgage  -  -         -     646 

See  Sale  at  XJkdebvaltte. 
TOBOED  TBAKSFEB — Costs  of  suit — ^Remoteness 

of  damage    -  -  -  -     818 

See  Reuotenbsb  of  Damage. 

TOBXAL  F088XB8I0K— Bills  of  Sale  Act       686 
See  Order  and  Disposition. 


ance  was  not  executed  till  the  3rd  of  Februarv, 
1870.  On  the  22nd  of  March  the  debtor  filed  a 
petition  for  liquidation  '.—Held  (affirming  the  de- 
cision of  Bacon,  C.  J.),  that  as  the  conveyance  was 
executed  in  pursuance  of  the  verbal  agreement 
made  in  Deomnber  in  consequence  of  the  applica- 
tion of  the  creditor,  it  was  not,  according  to  the 
cases  decided  under  the  old  law,  a  fraudulent  pre- 
ference ;  and  that  the  Bankruptcy  Act,  1869,  s.  92, 
does  not  avoid  as  a  fraudulent  preference  an  act 
which  was  not  such  under  the  old  law.  Ex  parte 
Tempest.    In  re  Craven  and  Marshall    -     70 

Company—Mortgage   in  contemplation  of 

winding-up  -  -  -       88 

See  BoRDOWiNO  Powers. 

FBEEHOLDXBS  OT  XAHOB— Rights  of  common 
— Exercise  of— Loss  by  neglect  -  716 
See  Bight  of  Common.    1. 

Right  to  sue  on  behalf  of  others        -     716 

See  Right  of  Cobimon.    1. 

Right  to  sue  on  behalf  of  copyholders — 

Misioinder   -  -  -  -     738 

See  Right  of  Common.    2. 

OEHEBAL  BTJLIS  IH  BAHKBtJPTCT,  1870— 
Rule  41        ...  -     876 

See  Debtor  Sl^mmoi^.    2. 

Rules  59. 61       -         -  -  -     406 

See  Debtor  Summons.    1. 

Rule  65 894 

See  Absconding  Debtor. 

Rule  143  -  -  -  -     846 

See  Petitionino  Creditor. 

Rule  260 58 

See  iNJUNcnoN  IN  Bankruptcy.    1. 

Rules  200,289   -  ...     694 

See  Injunction  in  Bankruftot.    2. 

Rules  273, 275, 293      -  -  -     881 

See  Majority  of  Creditors. 

GIFT,  ABSOLXTTE  OB  IN  TBT7BT  —WiU  —  Chn- 
drudion — Family.']  A  testator  ga.ve  his  estate  to 
his  widow  "to  b^  at  her  disposal  in  any  wny  she 
may  think  best,  for  the  benefit  of  herself  and 
family."  The  widow  by  her  will  gave  a  purt  of 
the  testator's  estate  to  an  illegitimate  son  of  one 


,  of  the  testator's  sons : — Hetd,  that  the  gift  was 
JBAUD—Bunkruptcy— Fraudulent  preference  70    valid.— Decree  of  Malin$,  V.C.,  affirmed.    Lambe 


See  Fraudulent  Preference 

Charge  of— Irrelevancy— Costs         -      40  ' 

See  Charge  of  Fraud.  i 

—  Patent  obtained  by  fraud        -  -     274  i 

See  Similar  Invention.    2.  { 

Sale  at  undervalue       -         -  -     646  ' 

See  Sale  at  Ukdebvaluv. 
JBATTDTriBHT  nXWEBXSCL^Bankrupley  Act, 
1869,  s.  92.]  In  October,  1869,  a  creditor  visited 
his  debtor's  place  of  business,  and  seeing  that  the 
business  was  misconducted  asked  him  to  pay  off 
the  monev.  The  debtor  proposed  to  give  security 
Vol.  VI.-Ch.  4 


V.  Eames         -----     597 

0BXAT-HEPHEW8 — ^Nephews — Gift  to  class 

[861 
See  Nephews  and  Obeat-nrpbews. 

GUABAHTXB — ^Future  call»— O>ndiiional  assent 
to  transfer  of  shares  -         -     286 

See  Transfer  of  Shares.    8. 

Limited  -----     792 

See  Limited  Quabantex. 


-AT-LAW— Election  by— Scotch  heir 
See  Election,  Doctrine  of.  *  2. 
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HTTSBAHD  AHD  WIFE— Bfttavian  marriage  con- 
tract—English bankruptcy  -  64 
See  Lex  Loci  Goktbacti's. 

Marriage  contract — Covenants  in  settlement 

— Default  of  one  party      -  -     610 

See  Mabsiaoe  Gontbaot. 

Sepnration  dec<l  -  -  -     701 

See  Sepabahok  Deed. 

ULEQAIITY  —  Separation  deed  —  Custody  of 
children        -  -  -  -     701 

See  Sepabatioic  Deed. 

nXEGITDIATE  CEXLBBXB  ^  (Uasi  —  WiU  ^ 
Construction — Neeeteary  Implication — A  Gift  to 
Children  may  hfj  force  ojf  the  Context  inrhide  both 
legitimate  and  iOegUimate  Children,']  A  testator 
gave  a  legacy  to  "my  son-in-law,  /.  C,"  and 
gave  leaseholds  to  trustees  upon  trust  '*  during 
such  pert  of  my  term  and  interest  therein  as  mv 
dHUghter  Mary,  the  wife  of  the  said  /.  C,  sliall 
happen  to  live,"  to  pay  the  rents  to  her  for  her 
separate  use,  "independently  of  her  present  or 
any  after-taken  husband;"  and  after  her  death 
directe.1  them  to  stand  possessed  of  the  leaseholds 
for  such  of  her  children  as  she  should  by  will 
appoint ;  and  in  default  of  appointment,  for  her 
cnildren  who  should  attain  twenty-one,  or,  being 
a  daughter  or  daughters,  marry  under  that  age. 
The  testator's  daughter  Mary  had,  with  the 
testator  s  assent,  gone  through  the  ceremony  of 
marria-xe  with  /.  C,  who  had  been  her  deceased 
sister's  hubband.  There  were  two  children  of 
this  marriage,  bom  before  the  date  of  the  will, 
who  were  recognised  by  the  testator  as  his  grand- 
children, and  at  the  time  of  the  making  the  will 
the  testator's  daughter  was  enceinis  of  another 
child,  who  was  libm  after  the  testator's  dtath  : — 
Beld  (rever«iing  the  decision  of  Stuart^  V.C.)*  that 
the  two  eldest  diildren  were  entitled  to  take  under 
the  gift  to  children,  no  opinion  being  given  as  to 
whether  the  child,  who  was  in  veiUre  sa  mere  at 
the  date  of  the  will,  and  at  the  testator's  death, 
could  also  take.  Crook  v.  Hiix  -  -  811 
UFIIGATIOK— Illegitimate  children  included  in 

gift  to  children       -  -  -     811 

See  iLLBQimiATE  Childhen. 
Licence  to   nse   patented   article — Article 

made  abroad  -  -  -     289 

See  Patent  Suit. 

IKDEIOITY— By  solicitor  against  costs  of  suit 
See  Solic?itob'8  Suit.  [497 

INFAKT — Reversionary  interest  in  personalty — 
Sale  by  Court--Conditions  of  sale  860 
See  CoNDiTiOKS  of  Sale.    3. 

IKFOBMATION — Amendment  of    -  -     863 

See  AjfEifDMEinr  of  Bill.    2. 

INJUNCnOK — Bankruptcy — ^Effect  on  creditors 
inter  w  -  -  -  -     796 

See  ExECUTioH  Ciobditob.    2. 

— ^  Execution  by  debenture  holder  -  621 
See  ScHkUE  of  ABSANGEMEzrr. 

—  Interference  with  watercourse— Board  of 
Health  .  -  -  -     483 

See  SUBTERBANEAN  WATEBCOrSSE. 

— —  Railway  Company  —  Taking  water  from 
^ver  -----  673 
See  Coj^SEBVATOBS  or  Bivem. 


IHJUHOTIOIT  nr  BAJSKRXmCY—Lifptidafim  by^ 
Arratigement— Petition  by  one  Partner— Injunc- 
tion to  restrain  Action  against  the  Firm—Ltn-d 
Mayor's  Court— liankruptcy  Act,  1869,  ss.  13,  125 
—Gen,  Ord.  Bhey.,  1870,  Ride  260— Appeal- 
Admission  of  fresh  Eridenee']  Where  one  partner 
of  a  firm  files  a  petition  for  liquidation  by  ar- 
rangement under  the  125th  section  of  the  Bank- 
ruptcy  Aet,  1869,  the  Court  has  no  jurisdictinn  t^ 
restrain  an  action  bv  a  creditor  of  the  firm  against 
all  the  partners.— The  Court  has  power  to  gntut 
an  injunction  under  the  13th  section  of  the  BanJ:- 
ruptcy  Act,  1869,  on  the  application  of  the  receiver 
under  a  liquidation  bv  arrangement,  before  a 
trustee  has  been  appointed.— The  Court  will 
refuse  to  permit  fresfi  evidence  to  be  used  on  att 
appeal  if  the  party  tendering:  it  had  the  oppor- 
tunity of  using  it  in  the  Court  l»elow,  but  omitted' 
to  do  80.    Ex  parte  Isaac.    In  re  Db  Vecchj    68 

2. Bankruptcy  Rules,  1870,  Rules  260. 

289 — Bankrtiptey  of  one  of  ttco  Joint  Debtors']' 
Two  partners  accepted  a  bill  of  exchange.  After 
this  tliey  dissolved  partnership.  an«l  shoitly 
afterwards  one  of  them  filed  a  petition  for  liouida-^ 
tion  by  arrangement.  A  resol ution  for  liq n  i<  1  atioii 
was  passed  by  the  creditors,  and  a  trustee  chciten. 
Inuncdiately  after  this  the  holder  of  the  bill  com- 
menced an  action  against  both  acceptors,  flnd. 
they  pleaded  a  joint  plea  that  they  never  acoepttcl 
the  bill.  After  notice  of  trial  had  been  givett 
the  trustee  applied  for  an  injunction  to  restrain- 
further  pmoeetlings  against  the  liquidating  debtor 
in  the  oction.  and  the  Begistrar,  kilting  for  the 
Chief  Judge,  granted  an  injunction  accordingly : 
—Held,  on  appeal,  that  rule  289  of  the  Bank- 
ruptcy Rules,  1870,  did  not  make  it  imperative 
on  the  Court  to  grant  an  injunction,  but  left  the 
Court  a  discretion  :—Heldy  further,  that  though 
it  would  have  been  proper  to  restrain  the  Plain  till' 
from  proceeding  against  the  insolvent  acceptor  if 
the  injunction  had  been  applied  for  At  once,  the 
proper  course,  under  the  circumstances  of  the- 
case,  was  to  allow  the  action  to  proceed,  and  only 
to  restrain  the  Plaintiff  from  enforcinjr  his  judg- 
ment acainst  the  property  or  person  of  the  instil- 
vent  acceptor.  Ex  parte  Milub.  In  re  Manxinc 
*  [694^ 

niQinBT  AS  TO  TITIE— Form  of— Specific  per- 
formance -  -  -  -  486- 
See  CoxDinoKS  of  Sale.    2. 

nWOLTEHCY— Test  of— Winding-up  petition- 
Building  society  -  -  -  856- 
See  WiNDiXG-up  Petition.    3. 

nraPECTOES— Bankruptcy— Appointment  fiS5 
See  Joint  akd  Sepabate  Cbeditoes. 

IHBTROKE— Coal  mine         -  -  -     742 

See  Mixing  Lease. 

XHBUBAHCE  COMPANY- Tmnsfer  of  business 

[362,  374,  893. 
See  Novation  op  Contbact.    1,  2  :>. 

IM  VESTMENT  —  Compensation  under  Lmul-^ 
Clauses  Act — Reinvestment  -  8fi7 
See  Reinvestment  of  Pubchase-moxey. 

ntlBE  DBBTOBr— Service  out  of  the  jurisdiction 
See  Dedtob  Summons.    1.  [406 

IBBEOTTLABITT— Meeting  to  dismiss  dissciitinjj 
minister        -  -  -  -     48ft 

See  Dismissal  or  BIinkteb. 
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IXEXQULABITT— eon/tfiuMl. 

Transfer  of  shares— Lapse  of  time     -     946 

See  TRANsncB  or  Srabbb.    2. 


— Charge  of  fraud — Costs  -       40 
See  Chaboe  of  Fbaud. 

I88W— Patent  suit — Before  henring  of  cause 

See  SpicincATXOii  of  Patbnt.  [706 

jonrr  ahd  sepabate  gbiditobs— BanXr- 

ruptey — Conjlict  of  Inttreal — Aftfoiatment  of  In- 
speetors.]  One  member  of  a  firm  was  adjodioated 
bankrapt  under  the  Act  of  18G1,  the  others  being 
oat  of  the  jurisdiction,  and  there  was  no  joint 
adjudication.  The  joint  creditors  proved  debts  to 
many  times  the  amount  of  the  separate  debts, 
and  appointed  as  assignees  one  joint  creditor  and 
the  nominee  of  another.  Separate  estate  was  got 
in  to  an  amount  suHicient  for  payment  of  a  large 
dividend  on  the  separate  deots;  but  no  joint 
estate  had  been  got  in.  A  separate  creditor,  with 
the  assent  of  nearly  all  the  other  separate 
creditors,  applied  for  an  order  that  a  meetmg  of 
separate  creditors  might  be  held  for  appointing 
an  inspector  to  protect  their  interests: — Eddy 
that  the  Acts  of  1849  and  1861  had  not  taken 
away  the  power  of  appointing  such  an  inspector, 
and  tlittt  the  separate  creditors  ought  to  be  at 
liberty  to  appoint  one ;  but  that  he  must  not  take 
any  steps  without  the  sanction  of  the  Hegistrar. 
Ex  parte  Melbourn.    In  re  liEuaouBN     -     886 

JOnrr  XOBTOAaEES— Acknowledgment— sta- 
tute of  Limitations  -  '  -  478 
See  LiMiTATioirs,  Statute  of.    2. 

jonrr  tsn avct  ob  txvavct  in  ooiocoh— 

Wia—Chdiea—Conetruetion'—'^FarticipaUr^  A 
testator  by  his  will  appointed  A,  and  B,  his 
executors  and  trustees,  and  after  providing  a 
fond  for  the  payment  of  his  debts  and  legacies, 
and  all  legacy  duties,  gave  his  residuary  estate 
to  his  trustors  for  their  absolute  use  and  benefit. 
By  a  codicil  he  appointed  C.  an  adiiitional  execu* 
tor  and  trustee  of  nis  will,  and  declared  that  the 
residuary  bequest  should  be  read  as  if  the  names 
of  A.J  B.,  and  C.  were  inserted  instead  of  the 
names  of  A.  and  ^.,  "  so  that  C.  should  participate 
in  such  bequest  free  from  legacy  duty  with  A. 
and  B."  A,  died  before  the  testator  :—^e2d 
(afiSrming  the  decision  of  Stuart,  V.C.),  that  the 
eflect  of  the  codicil  was  to  make  A.,  B.,  and  C, 
tenants  in  common  of  the  residue,  and  that  A.*» 
share  lapsed  to- the  next  of  kin.  Robertson  v. 
Fraseb  --.->..     696 

JOINT  TXNANTS — Adverse  possession  -  789 
See  LiuiTATioKB,  Statute  of.    3. 

Will — ^Direction  that  they  should  "  partici- 
pate" .  .  .  -     e96 
See  JoiMT  Tenancy   or  Tenancy   in 
Common. 

JOINTUBX— Succession  duty — Death  of  jointress 
See  Succession  Dcit.  [6Ul 

JUDOXENT  CBEDHOB  —  Debenture  holder  — 
Bailway  company  ...  621 
See  Scheme  of  Abbanqement. 

JUBISBICnON— Bankruptcy— Power  to  decide 
question  under  composition  deed  842 
See  Bankbi  rrcY  Jubisdiction.    2. 
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jnBI3DICTION~€onetfitte<2. 

Bankruptcy — ^Liquidation  by  arrangement 

— Equitable  mortgagee      -  -     065 

See  Banxbuftoy  Jxtbisdiction.     1. 

—  Chancery — Grantee  of  annuity  secured  by 
term — ^Estoppel       -  -  -     147 

See  Estoppel  by  Deed. 

County  Court     -  -  -  -     359 

See  County  Coubt  Jtjbisdiction. 

Sale  by  Court  of  infants*  reversionary  per- 
sonal estate  -  -  -  -  850 
See  Conditions  of  Sale.    8. 

Sanction  of  Court  of  Chancery  to  recon- 
struction of  company  -  -  881 
See  Reconstbuotion  of  Company.    2. 

LANDLOBD  ANB  TENANT — Distress  for  rent  on 
railway  company    -  -         .     462 

See  DuTBEas  afteb  WnroiNa-up  Obdeb. 

LA?SE — Death  of  legatee—Presumption  -     856 
See  Pbesumftion  of  Death. 

Void  pifk  to  charity—"  Rest  of  my  hinds 

atK"  -  -  -  -     883 

See  Rebiduaby  Gift. 

LABOENN88  07  GLAIX— Patent    -  -     706 

See  Specification  of  Patent. 

LSASZ — Agreement  for — Corporation — Standing 
by  and  allowing  building  -  551 
See  Standing  by  and  allowing  build- 

INO. 

LSA7X  TO   PBOCSSD  AFTEB   WlNDINCkUP.] 

Where  the  Judge  in  whose  Court  a  company  is 
being  wound  up  has^  under  the  Companiee  Ad^ 
1862,  s.  87,  given  leave  to  a  Plaintiff  to  proceed 
w^ith  a  suit  against  the  compuny,  the  ODurt  of 
Appeal  will  not  interfere  with  tne  discretion  of 
the  Judge.  Thames  Plate  Glass  Company  v. 
Land     and     Sea     Teleobaph     Constbuction 


Company         -----     648 

LSOACT— Ademption— Satisfaction  -     136 

See  Ademption. 

LEGAL  ESTATE — Term  to  secure  annuity  — 
Estoppel — Jurisdiction  of  Chancery  li7 
See  Estoppel  by  Deed. 

LEX  TOBI — ^Bankruptcy  in  JSiru^land— Contract  in 
Batavia        -  -  -  -       64 

See  Lex  Loci  Coktbaotus. 

LEX  LOOI  00NTKACTU8— Cbn/Itc<  ofLawe^Lez 
Fori — Contract  made  in  Batavia — Bankntptetj  in 
England — Begietration."]  M,  and  his  wife,  who 
were  married  in  Batavia,  entered  into  a  contract 
before  the  marriage,  by  which  a  sum  of  75,000 
guilders  was  settled  on  the  wife  for  her  separate 
use.  By  the  law  of  JBafavm  no  marriage  contract 
excluding  a  community  of  goods  has  any  effect  as 
regards  third  parties  until  registered  in  the 
Courts  of  that  country,  llie  contract  in  ques- 
tion was  never  reglbtered. — 3f.  and  his  wife  sub- 
sequently came  to  England,  where  M,  became 
bankrupt,  and  Ms  wife  claimed  to  prove  against 
his  e:»tute  for  the  sum  settled : — Iield,  that  tbo 
provision  of  the  law  of  Batavia  respecting  regis- 
tration did  not  affect  the  validity  of  the  contract, 
but  only  the  remedy  of  those  claiming  under  it : 
that  all  questions  of  priority  of  creditors  must  be 
determined  by  the  law  of  the  country  where  the 
C2  1 
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bankruptcy  takes  place ;  and  therefore  that  MJt 
wife  was  not  precluded  by  the  non-registratiou  of 
the  deed  from  proving  for  the  sum  settled  pari 
pOBiu  with  the  other  creditors.  Ex  parts  Mel- 
iiouBN.    Jn  re  MsLBOURN      -  -  -       64 

UEK— Bankers— Shares  in  bank    -  -     818 

See  Bakkers'  Lien. 

Solicitor— Charge  under  23  &  24  Vict.  c.  127 

See  SoLiciTOB*8  Lien.  [866 

LIFS  mUBAHOX— Customs  Annuity  and  Bene- 
volent Fund  ...     445 
See  Customs  Annuitt  and  Benevolent 
Fund. 

—^  Policy  transferred  to  another  office 

[862,  874,  890 
See  Novation  of  Contract.    1,  2, 3. 

IiZR  nmnULHCE  OOMFANT— Registration  421 
See  Unbbqistesed  Life  Inscbanob  Com- 
pany. 

UOHT  AHD  AXE— PriMcrtp^Yon— 2  A  3  Witt,  4, 
€.  7,  «.  3 — Ttoenty  Year$ — Unity  of  Foteeeeion — 
Tenanf]  A  right  to  the  access  and  use  of  light 
to  a  house  cannot  be  acquired,  under  2  &  3  Will. 
4,  c.  71,  8  3,  bv  the  lapse  of  time  during  which 
the  owner  of  the  house,  or  his  occupying  tenant, 
is  also  the  occupier  of  the  land  over  which  the 
right  would  extend. — During  such  period  of  unity 
of  occupation  the  running  of  the  twenty  years 
under  the  statute  is  only  suspended. — Semhle,  the 
owner  in  fee  of  land  demised  for  a  term  of  years 
is  subject  to  any  right  to  access  and  use  of  light 
over  his  land  which  may  be  acquired  b^  the 
owner  of  an  adjoining  house  during  the  demise. — 
Decree  of  Stuart,  V.C,  reversed.  Ladtman  v. 
Gbave  ------     768 

2.  Prescription — Amount  of  Interference,'] 

The  Pretcription  Act  (2  k  S  Will.  4,  c.  71)  has 
not  altered  the  law  as  to  the  nature  and  extent 
of  lip:ht  to  which  the  owner  of  an  ancient  light  is 
entitled. — The  owner  of  an  ancient  light  is  en- 
titled to  prevent  his  neighbour  from  obstructing 
the  access  of  light,  so  as  to  render  the  house  pos- 
sessing the  ancient  light  substantially  less  fit  for 
occupation. — Decision  of  Baoon^  V.C.,  affirmed. 
Kblk  v.  Peabson      -         -         -         -      809 

LDDTATIOKS,  STATUTE  QfE --Boundary  WaU— 
Specific  Performance — Coets.']  The  purchaser  of 
a  house  in  London  having  taken  various  ob- 
jections to  the  title,  the  vendor  filed  a  bill  for 
specific  performance,  and  obtained  the  usual  re- 
ference as  to  title.  All  the  above  objections  were 
overruled;  but  before  the  ceitiflcate  had  been 
signed  the  purchaser  discovered  in  a  long  blank 
wall,  which  formed  one  side  of  the  house  and 
fronted  on  a  street,  a  stone  with  an  inscription, 
dated  in  1776,  stating  that  the  wall  had  been 
built  by  and  belonged  to  the  East  India  Company^ 
who  had  thrown  tne  adjoining  ground  into  the 
street.  It  turned  out  that  the  wall  had  been  re- 
built in  1^31  by  the  tenant  of  the  house,  and  the 
stone  set  up  again ;  but  under  what  circumstances 
did  not  appear.  Ko  rent  had  from  that  time 
been  paid  to  the  company,  nor  any  acknowledg- 
ment of  their  title  given ;  but  their  successors  in 
title,  on  being  applied  to,  claimed  the  wall  as 
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theirs,  and  the  vendor  obtained  a  release  from 
them: — HeUf,  that  the  vendor  had  not  a  gocnl 
title  when  the  bill  was  filed,  for  that  there  waa 
no  ground  for  holding  a  title  to  have  been  gained, 
by  possession  adverse  to  the  East  India  Com- 
pany : — Hdd^  that  the  vendor  was  to  blame,  uh 
ne  might,  with  reasonable  diligence,  have  in* 
formed  himself  of  this  defect  before  selling,  and 
that  therefore,  although  he  had  been  right  on 
all  points  which  arose  before  the  bill  was  tiled, 
he  ought  not  to  receive  costs.  —  Decision  of 
Malins,  V.C,  reversed.  Phillifson  v.  Gib- 
bon       ------     428 

8.  (3  A  4  WiU,  4,  c.  27),  a.  2S—Mortffa- 

gees — AcJmowledgment — Joint  Mortgagees — 2Vti»- 
tees — Rtdemption.']  Held  (affirming;  the  decree 
of  Malln$f  V.C),  that  an  acknowledgment  of  the 
title  of  a  mortgagor  given  by  one  only  of  two 
joint  mortgagees,  who,  on  the  face  of  the  mort- 
gage deed,  were  wewn  to  advance  the  money  on 
a  joint  account  as  trustees,  did  not  keep  alive  the 
right  of  redemption  either  as  Rgain&t  the  whole 
property  or  against  a  moiety  of  it,  but  was  wholly 
inoperative.    Richabdson  v.  Tounge        -     478 

8.  Wronaful  Possession — Joint  Tenancy,'] 

A  testator  devised  a  copyhold  in  1796  to  R.  W.  tor 
life,  with  remainder  to  her  children  as  tenants  in 
common,  without  words  of  limitation.  22.  W.^ 
who  had  three  children,  let  the  property  to  her 
two  sons,  R,  L,  and  B.,  and  after  the  death  r)f 
R.  L,  to  his  son  R.  and  JB.,  who  occupied  the 
estate  together  till  the  death  of  R,  W.  in  1841. 
On  i?.  W*s  death  the  property — subject,  as  to 
one-third,  to  B.'s  life  estate — ^bclonc^ed  iu  moieties 
to  i2.and  X,  as  the  co-heirs  of  the  testator.  JR.  and 
B,  continued  to  occupy  the  whole  prof^erty  as 
owners,  and  farmed  it  at  their  equal  expense,  till 
the  death  of  B,  in  1862,  after  which  it  was  simi- 
larly farmed  by  B.*<  son  and  R.  till  1869,  when 
B.^s  son  died.  The  devisee  of  B*s  son  afterwards 
filed  a  bill  for  a  partition : — Held  (affirming  the 
decision  of  Jfaltns,  V.C),  that  R.  and  B.,  as  re- 
garded that  third  share,  of  which  theirpossessinu 
became  wrongful  on  the  death  of  R.  19%  must  be 
considered  as  joint  tenants ;  and  that  as  B,  had 
died  first,  his  interest  in  the  estate  had  deter- 
mined, and  the  Plaintiff  had  no  title.  Wabd  t*. 
Wabd   ------     789 

21  Jac,  1,  c.  16  —  9  Geo.  4,  c.  14  — 


Acknowledgment — Promise  to  pay — Letter  noritten 
"  tcithout  pre/udice.**]  M.  agreed  with  a  com- 
pany to  build  for  them,  at  specified  prices^  cer- 
tain ships,  to  be  delivered  at  certain  times,  and 
to  be  paid  for  by  certain  instalments.  In  case 
of  delay  in  delivery  of  the  ships,  certain  fort- 
nightly sums  were  to  be  paid  as  liquidated  dam- 
ages, and  the  company  were  to  oe  at  liberty 
to  deduct  them  from  the  unpaid  purchase-money. 
The  agreement  contained  a  provision  for  refer- 
ring all  disputes  to  arbitration.  The  ships 
having  been  supplied,  Af.,  who  had  received 
some  instalments,  sent  in  at  the  end  of  1861 
an  account,  shewing  the  final  balance  which 
he  claimed.  The  company  insisted  that  he  was 
liable  to  deductions  for  delay  to  an  amount  ex- 
ceeding this  balance,  and  that  nothing  was  duo 
to  him.    A  correspondence  ensued,  and  the  com- 
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}>nny  propoeed,  pumiant  to  the  stipulations  of 
tlie  contract,  to  refer  the  dispute  to  arbitration ; 
and  in  1868,  a  draft  reference  having  been  ap- 
provod,  they  named  an  arbitrator  on  Hmr  part, 
l>iit  M.  would  not  name  one  on  his.    On  the  l^ih 
of  February,  1867,  the  managing  director  wrote 
to  M.  saying  that  M/«  account  omitted  all  tiie 
deductions  to  which  the  company  were  entitled. 
And  which  would  leave  the  balance  in  their  fa- 
vour, but  that  they  were  still  willing  to  have  all 
questions  decided  by  arbitration,  according  to  the 
coutract,  and  called  on  M,  to  concur  in  referring 
them.    This  letter  was  expressed  to  be  "  without 
prejudice.*'     Af.  did  not  answer  this  letter,  nor 
take  any  steps  to  proceed  to  arbitration.    A  peti- 
tion to  winu  up  the  company  was  presented  in 
October,  186^,  and  an  order  mode.   Jn.  claimed  to 
prove  for  his  balance,  which  was  resisted,  on  the 
•ground  of  the  Statute  of  LimitcUiofu : — Meld  (re- 
veraing  the  decision  of  Jiaeon^  V.G.),  that  the 
above  letter  did  not  contain  an  acknowledgment 
taking  the  case  out  of  the  Statute  of  Limitatiofu^ 
for  that — (1)  It  did  not  contain  any  admission  of 
a  debt,  since  undt^r  the  contract  the  liquidated 
damages  were  a  deduction  from  the  price,  and  not 
merely  matter  of  tet-ott';  and,  9embley  even  the 
admijision  of  a  debt,  if  coupled  with  a  claim  to  a 
fi^t-otl'  of  larger  amount,  would  not  take  a  case 
out  of  the  statute,  as  no  promise  to  pa^  could  be 
implied  from  it. — (2)  Nor  did  it  contain  any  un- 
conditional promise  to  pay. — (3)  Nor  did  it  con- 
tain any  promise  to  pay  upon  a  condition  which 
had  since  been  performed;  for  on  its  fair  con- 
struction it  contained  at  most  only  a  promiae  to 
pay  what  should  be  found  due  on  an  arbitration 
under  the  contract,  if  Jtf.  named  on  arbitrator 
within  a  reasonable  time,  which   he  had  not 
done. — SerMe,  that  as  the  letter  was  expressed 
to  be  without  prejudice,  and  the  proposal  con- 
tained in  it  was  not  accepted,  it  could  not  be 
used  against  the  writer.    In  re  Riyeb  Steajieb 
ConPANT.    Mitchell's  Claim       -         -     S28 

LIXITSD  GUABAIVTZE — BankruptctfSurety.'] 
J,  H,  gave  to  ^.  a  guarantee :  **  I  hereby  guar- 
antee to  you  the  payment  of  all  goods  you  may 
supply  to  K  if.,  but  so  as  my  liability  to  you 
under  this  or  any  other  guarantee  shall  not  at 
any  time  exceed  the  sum  of  £250."  E.  L,  gave  a 
similar  guarantee.  B.  supplied  goods  to  i>\  H,  to 
the  amount  of  £657.  E,  H.  then  became  bank- 
rupt. B,  proved  for  the  whole  sum,  and  then 
called  on  the  guarantors,  who  paid  him  £250  each. 
B.  having  afterwards  received  a  dividend  of 
2s.  Id.  in  the  pound  on  the  £657 : — Eeld  (revers- 
ing the  decision  of  Stuart^  V.C.),  that  each  of  the 
guarantors  was  entitled  to  a  part  of  this  dividend, 
bearing  to  the  whole  the  same  proportion  as  £250 
to  £657.    HoBBON  V.  Bass.    -  -  -     798 

LIQUIDATION    BT    ASRAVOEHEHT  —  Act  of 

bankruptey — Vesting  of  property  in  trus- 
tees -----  605 
See  Execution  Cbeoitob.    1. 

—  Equitable  mortgagee— Bill  in  Chancery  666 
See  Bankbuftcy  Jubisdictiok.     1. 

Injunction   against    action    by  creditor  of 

firm     -  -  -  -         58, 5M 

^0  iNJuxcnoK  IN  Bankbuitct.    1,  2. 


LIQITIDATIOH  B7  AS&AVOEKZRT-— conft»ti«cf . 

Besolntion    for   adjournment  —  Requisite 

majority       -  -  -  -     881 

See  Majobity  or  Cbeditobs. 

LIQUIDATOM— C^pany— -loccp/ance  of  BUI  by 
one  Liquidatot^Ckmpaniee  Act,  1862, ».  133.1  The 
four  liquidators  of  a  company  passed  a  resolution 
that  one  of  them  should  have  power  to  accept  bills 
of  exchange.  They  afterwards  resolved  that  bill* 
to  the  amount  of  £7500,  which  had  been  accepted 
to  the  credit  of  C.  should  bo  renewed.  Frcih 
bills  were  accordingly  drawn  and  accepted  by 
one  liquidator  '.—Held  (aflftrming  the  decision  of 
Stuart,  V.C.),  that  the  acceptances  were  invalid.— 
Ex  parte  Birmingham  Banking  Company  (Law 
Rep.  3  Ch.  651)  commented  on.— Whether,  under 
any  circumstances,  liquidators  can  authorize  one 
of  their  number  to  sign  a  bill  in  their  name, 
muere.  In  re  London  and  Meditebbanean 
Bank.  Ex  parte  Agba  and  Ma^tebman's  Bank 
^  [206 

Purchase  of  interest  of  dissentient  share- 
holder—Companies Act,  1862,  8. 161  97 
See  Rbconstkuotion  op  Company.    1. 

LOCAL  BOARD  01*  HEALTH- Interference  with 
watercourses  -  -         -     488 

See  Subtbbbanean  Watebooubse. 

LOBD  HAT0B*8  OOUBT— Injunction  to  restmin 
action  in — Bonkruptey      -  -       58 

See  Injunction  in  Baskbuptcy.    1. 

LTOACY— Subscriptions  to  charity  out  of  luna- 
tic's estate  -  -  -  -  226 
See  SuBSCBimoNS  to  Cbabity. 

Will  of  lunatic— Bill  to  perpetuate  testi- 
mony -  -  -  -  416 
See  Bill  to  pbbpktuatb  Testimony. 

XAJOBITT  OF  CBEDITOBS — Liquidation  by  Ar- 
rangement —  Adjournment  —  Majority  —  Bank- 
ruptcy Act,  1869,  8,  16,  8uh-9.  7— Bankruptcy 
Bttfcs,  1870,  Rides  273,  275,  293.]  At  a  meeting 
of  creditors  held  under  a  petition  for  liquidation, 
an  adjournment  was  proposed,  and  a  resolution 
for  adjournment  was  signed,  but  only  by  a 
number  of  creditors  forming  somewhat  less  than 
a  majority  in  value  of  all  the  creditors  who  had 
handed  in  their  proofs.  The  adjourned  meeting 
was  held,  and  resolutions  for  liquidation  passed. 
The  Registrar  refused  to  register  them,  being  of 
opinion  that  the  adjournment  was  ineffectual, 
and  the  adjourned  meeting  therefore  irregular. 
The  Chief  Judge  ordered  the  resolutions  to  bo 
registered,  being  of  opinion  that,  under  sect.  16 
of  the  Bankruptcy  Act,  1869,  the  majority  re- 
quired was  not  a  majority  of  creditors  present, 
but  of  creditors  present  and  voting ;  and  that,  in 
the  present  case,  the  majority  of  those  present 
had  not  voted  either  way  :—Held,  on  app<»l,  that 
a  resolution  for  adjournment  requires  to  be  passed 
with  the  same  formalities  as  other  resolutions ; 
and  that  every  creditor  who  has  handed  in  his 
proofs,  and  does  not  sign  the  resolution,  must  bo 
taken  to  have  voted  against  it,  unless  ho  ^^ith• 
draws  his  proofs  under  rule  273 ;  in  which  cose, 
for  the  purnoees  of  the  proposed  resolution,  he  is 
to  be  considered  not  present  at  the  meeting : — 
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Jjddj  therefore,  that  the  resolution  for  adjoxim- 
inent  was  not  duly  passed,  and  the  adjourned 
meeting  not  duly  held.     Ex  parte  Obde.    In  re 

H0B8LEY  -  -  -  -  -       881 

XAHOX-- Right  of  common — Building  on  waste 
—Bill  by  freeholder         -  -     716 

iSN60  BiOHT  OF  Common.    1. 

Right  of  common-^Sufficient  waste  -     782 

See  Right  of  Common.    2. 

XABSIAGS  ABTICLSB—Default  of  one  party  in 
keeping  covenants  ~         -  -     611 

See  Mabbiaob  Contbact. 

XAJtXIAGS  OOHTSACT  —  Marriage  ArticUe  — 
Jhfauli  by  one  Party — Condition  precedent.  By 
aiticles  made  previously  to  a  marriage,  the  wife's 
father  covenanted  to  make  certain  payments 
during  his  life,  and  to  settle  three-tenths  of  his 
real  and  personal  estate  at  his  death  upon  the 
husband  and  wife  during  tlieir  respective  lives, 
and  after  their  death  on  their  issue;  and  the 
husband  covenanted  to  insure  his  life  and  to 
settle  the  policy,  and  also  other  property,  in  like 
manner.  In  default  of  issue,  the  property  settled 
by  the  husband  was  to  revei;^  to  him.  The 
marriage  took  place,  and  the  wife  died  without 
'Sfiue,  and  afterwards  the  father  died.  The  hus- 
band did  not  insure  his  life  or  settle  his  property 
as  ap-eed,  and  refused  to  execute  the  settlement 
« which  hod  been  drawn  in  pursuance  of  the 
articles. — A  suit  having  been  instituted  for  the 
admini^tlation  of  the  father's  estate,  the  husband 
claimed  to  prove  for  the  value  of  his  life  interest 
in  three-tenths  of  the  father's  reitl  and  personal 
estate: — Held  (affirming  the  decision  of  the 
Master  of  the  Rolls),  that  it  was  no  answer  to 
husband's  claim  that  he  had  refusc-d  to  perform 
his  part  of  the  agreement,  inasmuch  as  the  con- 
tract between  the  parties  had  been  partly  per- 
formed by  the  marriage,  and  the  performance  by 
the  husband  wos  not  a  condition  precedent  to  the 
performance  by  the  father.  The  claim  was  there- 
fore allowed.    Jeston  v.  Key         -         -     610 

mHJSO  —  Discenting  congregation  —  Iregu- 
larity  -         .  .         -     &9 

See  DiBMiBSAL  OF  Minister. 

XTDDLESEX  SZGIBTBT  ACT—Priorily—Kaice 
to  Solicitor — Communication  to  Client — Fraud,"] 
A  ibolicitor  induced  a  client  to  advance  money  for 
^.,  on  niort^ac;e  of  lands  in  Middleeex,  and  soon 
nfteiwards  inauced  a  second  client  to  advance 
money  on  mortgage  of  the  same  lands  without 
informing  him  of  tne  exibtence  of  the  first  mort- 
gage. 'J 'he  solicitor  afterwards  left  the  country, 
and  the  holder  of  the  second  mortgage  registered 
]t  before  the  first  mortgoge  was  registered: — 
Held  (reversing  the  decision  of  the  Master  of  the 
Rolls),  that  the  holder  of  the  second  mortgage 
must  bo  taken  to  have  had,  through  the  solicitor, 
notice  of  the  first  mortgage,  and  could  not  by  the 
prior  registration  obtain  priority.  Kennedy  v. 
Green  (3  My.  &  E.  669)  distinguished.    Rolland 

V.  Hakt  -----.     37g 

« 

1CIHE  —  Lease  —  Colliery — Instroke — ^Way-leave 
— Continuous  working  -  -  742 
See  Mining  Lease. 
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Sale  of— Concealment  of  fact  that  purchaser 

had  abstracted  coal  -  -     770 

See  Concealment  of  material  Fact. 

—  Title  to— Right  to  rescind  contract  -       91 
See  Conditions  of  Sale.    1. 

XXHIVO   LEASEt—Jnitroke^TreepoM— 'Damages 
— Value  of  Coai^ Barrier — Paaeage  of  Air  and 
Water — SVay-leare — Continuous   Working.']    A 
tenant  for  life,  with  certain  powers  of  leasing, 
demised  the  seams  and  veins  of  coal  under  a 
piece  of  land  for  twenty-one  years,  and  for  tdxty 
years  if  the  tenant  for  life  had  power  so  to  do ; 
with  liberty  for  the  lessee  to  search  for,  dig, 
raise,  and  sell  the  coal,  and  1o  make  any  pits  or 
works,  and  to  take  surface  land,  paying  for  the 
damage ;  and  the  lessee  covenanted  to  work  the 
mines  in  a  proper  and  workmanlike  manner,  and 
to  deliver  up  at  the  end  of  the  term  the  works, 
seams,  and  veins  of  coal  in  good  repair  and  con- 
dition, so  tliat  the  said  coal  works  might  be 
continued.    The  lessees  worked  the  demised  coal 
by  instroke  from  an  adjoining  colliery,  situate  to 
the  rise  of  the  coal  in  the  demised  land,  and  did 
not  sink  a  pit  so  as  to  work  the  demised  coal  from 
the  deep. — They  kept  no  barrier  between  the  two 
collieries,  so  that  water  and  air  passed  Ax>m  their 
other  colliery  through  the  demised  colliery  into  a 
lower  colliery. — ^They  also  continued  to  work  the 
demised  cool  after  the  expiration  of  the  lease  for 
twenty-one  vears,  claiming  to  be  entitled  for  sixty 
years ;  which  claim  was,  after  mui-h  litigation,  de- 
cided to  be  invalid  as  against  the  reversioner : — 
Held,  that,  under  the  circumstances,  working  by 
instroke  was  working  in  a  proper  and  workmanlike 
manner,  and  that  the  lessees  were  not  bound  to  sink 
a  separate  pit  for  the  demised  coal : — That  the 
value  of  the  coal  raised  by  the  lesEces  after  the 
expiration  of  the  twenty-one  years*  lease  was  to 
be  paid  for  by  them  at  its  fair  market  value,  as  if 
they  were  purchasers,  all  expenses  of  hewing  and 
raising  being  allowed: — Tmit,  under  the  temut 
of  the  lease,  the  lessees  were  not  liable  to  damages 
for  not  working  the  coal  continuously : — That  the 
lessees  were  not  bound  to  keep  up  a  barrier  so  as 
to  prevent  air  and  water  from  flowing  through 
the  lessor's  mine,  and  were  not  liable  to  pay  lor 
way-leave  or  air-leave: — That  the  lessees  were 
liable  for  any  damafi^  done  beyond  the  removal 
j  of  coal  by  working  the  mine  since  the  determina- 
tion of  the  twenty-one  years'  lease,  and  must  also 
pay  for  way-leave  or  for  the  passage  of  coal 
through  the  lessor's  mine  since  the  determination 
of  the  lease. — Decree  of  the  Master  of  the  Rolls 
affirmed,  with  variations.    Jegon  v.  Vivian    742 


— Baptist — ^Dismissal  of 
See  Dismissal  of  Minister. 
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lOBTAXX— Award    -.--.- 
See  Mistake  in  Aw^ard. 

Misdescription    of   boundaries  in  map  — 

Vendor  and  purchaser       -  -         1 

See    Specific   I^formance  —  Misde- 


scription. 


MISTAKE  IN  AWAXD— Correction  of  Clerical 
Error — Coeta  a$  between  Solieiior  and  Client — 
Laehee — Aequieeeenee,']  An  arbitrator  having 
signed  his  award  w  functus  ojficio,  and  cannot 
alter  the  slightest  error  in  it,  even  though  such 
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en  or  haa  ftriflen  from  the  mistake  of  the  clerk  in 

47oi>ying  the  draft     The  proper  coane  in  such  a 

coae  is  to  obtain  an  order  to  refer  the  award  back 

to  the  arbitrator. — ▲n  arbitrator  made  his  award 

oa  the  12th  of  November.    His  attention  having 

been  called  by  the  PlaintUt's  ■olioitor  to  an  acci- 

•<lcntKl  omission  In  it,  he  si^ed  a  fresh  award  on 

tiie  2nd  of  December,  which  was  sent  by  the 

Plaintiff's  solicitor  to  t.ie  Defendont  with  a  letter 

<»f  explanation.    The  Defendant  took  no  notice  of 

it  till  the  10th  of  Juno,  when  the  PUiintifT  sought 

to  enforce  the  award,  and  he  then  objected  to  its 

validity ; — Seld,  that  the  Defendant  was  entitled 

t<»  treat  the  second  award  as  a  nullity,  and  that 

Ilia  delay  did  not  amount  to  acquiescence  in  its 

validity. — The  decision  of  Bacon,  Y.O.,  reversed. 

— An  arbitrator,  to  whum  the  matters  at  issue  in 

«  suit,  including  the  costs  of  the  cause,  have 

been  referred  by  the  Court  of  Chancery,  had  power 

to  award  costs  as  between  solicitor  and  client. 

3l0BDUB  V.  PaLUER     -  -  .  . 


JCOST&AGB — Bankrupt  moitgagor — ^Liquidation 
by  arrangement — Bill  in  Chancery  666 
See  Bankkcftct  Jubisdictiox.    1. 

Company  —  Deposit  to  secure  antecedent 

debt  ...  -  .       88 

See  BoRROwiNa  Powebs. 

Foreclosure— Final  order — Receipt  of  rent 

by  mortgagee  ...     646 

'  &e  Bal£  at  Undervalue. 

Priority  —  Negligence  —  Deposit  of  part  of 

deeds  ....     668 

See  pRioBiTT  by  Nbouoencb. 

^—  Begistratton  in  MUldUmx — Priority  -  678 
See  Middlesex  Begistbt  Act. 

' Statute  of  Limitations  —  Acknowledgment 

by  one  of  two  joint  mortgagees   -     478 
See  LiMiTATio.NS,  Stattie  of.    2. 

XOnOK-  Reserved  tlU  the  hearing-  Cobts  141 
See  Costs  in  the  Cause. 

JniTUAL  DTSUBAHGE  OOXFANT-'Winding-up 
— Sale  of  business  -  -  -     614 

See  AuALGAVATioK  OF  Companies.    3. 

ITEOLIGSHOE — Mortgage  —  Deposit  of  part  of 
deed.'^Priority     -  -  -      662 

See  Pbioritt  by  Negugence. 

licmoteness  of  damage — Costs  of  suit      812 

See  Remoteness  of  Damage. 

jrSPHEWS  AHB  0SXAT-BIJSPHEW8—  Will— 
•Canttruetion  —  Wordi  —  Oreat-nephewe  gharing 
-with  NephetDB.']  A  testator  gave  the  proceeds  of 
the  sale  of  an  estate  to  his  great-nephew  G,  W,, 
and  to  such  other  of  his  nephews  and  nieces 
as  should  bo  living  at  his  own  or  his  sister  s 
decease  equally.  In  one  pface  in  UU  will  the  tes- 
tator called  one  of  his  great-nephews  his  nephew, 
but  in  all  other  plitoes  he  called  them  great- 
iiephuws : — Hdd  (reversing  the  decision  of  Stuarij 
Y.C.)>  that  nephews  und  nieces  must  be  con- 
iined  to  their  primary  signification,  so  as  not  to 
include  great-uephews  aud  great-nieces.  In  re 
Bloweu's  Tbusto       ...  -     861 

HSXTOTKIH— Election— Derivative  interest  16 
See  Election,  Doctrine  of.    1. 

irOTICE—Solicitor— Communication  to  client  678 
Sto  Middlesex  Rbgistby  Act. 


KOYATIOH  01*  C05TEA0T— CompatM^  Winding- 
up — AmcLtgattuUion  of  Companiie — Life  Amnrance 
Company  ^Tranttfer  of  Bimnees — Beceipt  of  Bonne 
— Paymeni  of  Premttfmc]  In  18C0  the  M.  Life 
Ineuranee  Company  became  amalgamatcil  with, 
and  transferrea  its  business  to,  the  A.  Company . 
By  the  agreement  between  the  two  companies  it 
was  prodded  tiuit  the  policy-holders  in  the  M, 
Company  should  be  invited  to  substitute  lor  their 
existing  policies  other  policies  to  be  issued  by  the 
A  Company  on  the  same  terms ;  that  the  policy- 
holders entitled  to  participate  in  pro  .'its  who 
should  accept  new  policies  tVom  the  A.  Company 
should,  instead  of  their  old  rights,  be  entitled  to 
share  in  the  next  and  all  subsequent  bonuses  to 
be  declared  by  Uie  A,  Company;  and  that  the 
policy-holders  who  shoidd  decline  to  accept  sub- 
stituted policies  should  be  entitled  to  keep  their 
old  policies  on  foot  by  paying  the  premiums  to  the 
A.  Company,  who  undextook  the  liabilities  of  the 
M.  Company  in  respect  thereof.  A  circular  was 
sent  to  the  policy-holders  of  the  M.  Company^  in- 
forming them  of  the  amalgamation  and  the  agree- 
ment, and  inviting  them  to  accent  substituted 
policies,  or,  in  case  the  policies  had  been  assigned, 
to  have  them  indorsea  by  the  A,  Company. — In 
1862  the  A,  Company  declared  a  bonus ;  and  a 
circular  was  sent*  to  the  policy-holders  of  the  M, 
Company  who  were  entitled  to  a  participation  in 
profits,  announcing  the  bonus,  and  giving  them 
the  option  of  three  ways  in  which  they  might  take 
their  share  of  the  bonus. — 8,,  a  policy-holder,  with 
participation  in  profits,  in  the  M,  Com^iany,  re- 
ceived the  circnlar  announcing  the  amalgamation 
with  the  A.  Company,  emd  did  not  apply  for  a 
substituted  policy,  but  paid  his  subsequent  pre- 
miums to  the  A.  Company,  He  also  received  the 
circular  announcing  tne  bonus,  and  elected  to  take 
his  share  of  the  bonus  in  the  form  of  reduced  pre- 
miuBis,  which  he  paid  to  the  A,  Company  till  it 
was  oniered  to  be  wound  np.  The  m.  Company 
was  also  ordered  to  be  wound  up,  and  S.  claimed 
to  prove  as  a  creditor  against  the  estate : — Held 
(affirming  the  decision  of  Bacon,  T.C.),  that  the 
acccpiance  by  S.  of  the  bonus  from  the  A.  Company 
effected  a  novation  of  his  contract  for  inaumnce, 
and  that  he  could  no  longer  claim  as  a  creditor  of 
the  AT.  Company,  In  re  Medical,  Invalid,  and 
Geniosal  Life  Assurance  Society.  ISpbncer's 
Case    ------       362 

2.  Company — Winding-up— Amalgama' 

tion  of  Compawet —Life  Aisurance  Company — 
Transfer  of  Business — Indorsement  of  FoUcy — 
Payment  of  Premium.']  In  1860  the  M.  Life  Assu- 
rance Company  became  amalgamated  with,  and 
transferred  its  business  to,  the  A.  ComjHiny.  By 
the  agreement  between  the  two  companies,  it  was 
provided  that  the  policy-holders  in  the  3/.  Company 
should  be  invited  to  substitute  fur  their  existing 
policies  other  policies  to  be  issued  by  the  A.  Com- 
pany  on  tliu  same  terms,  and  th;it  the  policy- 
iiolders  who  should  decline  to  accept  substituted 
policies  should  be  entitled  to  keep  their  old  policies 
on  foot  bv  paying  the  premiums  to  the  A,  Company, 
who  undertook  the  liabilities  of  the  M.  Company 
in  respect  thereof.  A  circular  was  sent  to  the 
policy-holders  of  the  3f.  Company  informing  them 
of  the  amalgamation  and  the  agreement,  aud  in- 
viting them  to  accept  substitute  policies ;  or,  in 
case  the  policies  had  been  assigned,  to  have  them 
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KOVATIOK  01*  COKTRkCT—coniinued, 

indorsed  by  the  -4.  Company. — G.  effected  policies 
of  assurance  on  his  life,  without  participation  of 
profits,  in  the  M.  Cknnpany,  which  were  afterwards 
assigned  to  22.  The  circular  announcing  the  amal- 
gtiiuation  of  the  companies  was  received  by  R,  In 
1HC5  the  aecretiiry  of  the  A.  Company  apulied  to 
B.  to  send  in  his  policies  to  be  indorsed,  wuich  JR. 
did ;  and  the  secretary  sent  him  a  form  for  his 
signature,  by  which  he  was  to  assent  to  the  transfer 
of  the  liability  upon  the  policies  to  the  A.  Company. 
E.  refused  to  sign  this  document,  and  the  policies 
were  accordingly  returned  to  him  without  indorse- 
ment.   He  continued  to  pay  the  premiums  to  the 

A.  Company  till  it  was  wound  up. — ^The  M.  Com- 
pany was  also  ordered  to  be  wound  up,  and  R. 
claimed  to  prove  as  a  creditor  against  the  estate : 
— Held  (reversing  the  decision  of  Bacon,  V.C.), 
that  no  novation  of  the  contract  for  insurance  had 
been  effected,  either  by  payment  of  premiums  or 
by  sending  in  the  policies  for  indorsement,  and 
that  B.  was  entitled  to  claim  as  a  creditor  against 
the  M.  Company.  In  re  Medical,  Invalid,  and 
Genebal  Life  Assubancb  SocnTY.  Griffith's 
Case    -  -         -         -         -       874 

3.  Amalgamation   of  Companies  ^' Life 

Asturanee  Company — Trant/er  of  Butineu — Cre- 
ditor a  Shareholder  in  the  new  Company."]  The 
N.  Fire  Assurance  Company  and  the  N.  lAJe  Assu- 
rance Company  were  amalgamated  with  the  B. 
Assurance  Company ;  and  a  deed  of  settlement  was 
executed  by  which  the  B.  Company  was  constituted 
as  a  common  law  partnership.  The  deed  recited 
the  agreement  by  which  the  businesses  of  the  N. 
Fire  and  N.  Life  Companies  were  transferred  to 
the  B.  Company,  and  the  B,  Company  undertook 
to  indemnity  them  against  all  liabilities. — F.  was 
a  policy-holder  in  the  N.  Life  Company,  and  was 
also  a  shareholder  in  the  N.  Fire  Company,  and  as 
such  shareholder  executed  the  deed  of  Eettlemeut 
of  the  jB.  Company,  and  received  shares  in  the 

B,  Company  in  exchange  for  his  shares  in  the  N, 
Fire  Company, — The  B.  Company  and  the  N,  Life 
Company  were  afterwards  ordered  to  be  wound  up, 
and  F.  claimed  to  prove  as  a  creditor  against  the 
estate  of  the  N.  tdfe  Company: — Held,  that  F., 
having  executed  the  deed  of  settlement  of  the  B. 
Company,  had  accepted  the  liability  of  that  com- 
pany, and  could  not  claim  as  a  creditor  against  the 
N.  Life  Company. — The  decision  of  Bacon,  V.C., 
affirmed,  on  additional  evidence.  In  re  National 
Pboyincial  Life  Assubance  i^oaETT.  Fleming's 
Case    -.-.----       398 

OBJECTIONS  TO  TITLE— Waiver  of— Inquiry  as 
to  title.         -  -  -  -     486 

See  Conditions  of  Sale.    2. 

OHUB  OF  PBOOl*— Patent    suit— Article   made 
abroad  -  -  -  -     289 

.  /Se6  Patent  Suit. 

OBDEB  AHD  DIBP06ITI0H— ^t729  of  Sale  Act, 
1854  (17  <fc  18  Vict.  c.  SS}— Apparent  Ownership— 
Formal  PosMMton.]  On  the  29th  of  November, 
L.,  the  holder  of  an  unregistered  bill  of  eale  of  the 
household  furniture  of  IL,  took  possession  by  send- 
ing in  a  broker's  man,  who  remained  in  the  house 
and  slept  in  an  upper  room,  but  did  not  remove 
any  of  the  furniture  nor  interfere  with  the  use  of 
it  by  H.,  who  went  on  using,  it  exactly  as  before. 


OBDEB  AHD  JOSPOSmOlS— continued. 

On  the  19th  of  December  placaixls  were  ported  iry 
the  neighlx)urhood  of  the  house  annnuncing  a  ^alc* 
of  the  furniture  on  the  28th,  but,  with  the  excep- 
tion of  a  reference  to  a  firm  of  Eolicitors  for  par-> 
ticulars,  there  was  nothing  in  the  placards  from 
which  it  could  be  infeiTed  that  the  sale  was  notr 
made  by  H.  himself.    On  the  23rd  H.  oomnutted 
an  act  of  bankruptcy,  and  was  adjudged  bankrupt 
on  the  following  day: — HeUl  (affinuing  the  de- 
cision of  the  Kegistrar),  ihat  the  goods  belonge<> 
to  the  trustee  in  brtnkruptcy,  as  being  in  the  ap- 
parent, if  not  the  actual,  possession  of  the  bankrupt, 
for  that  the  possession  taken  bv  the  broker's  man 
was  merely  '*  formal  possession,"  within  the  mean- 
ing of  the  BiUs  of  Sale  Act,  1854 ;  and  that  the 
placards  could  not  take  the  furniture  out  of  the 
bankrupt's  apparent  possession,  as  they  did  not 
shew  that  the  sale  wns  to  be  mode  under  a  bill  of 
sale.    Hx  parte  Lewis.    In  re  Hendebson       626* 

PAIDTJF  8HABE8— Qualification  of  directors  469/ 

See  Acceptance  of  Shares. 
•— —  Holders  of  surplus  assets  -  -       51 

See  DisTiuBCTioN  of  Subplvs  Assets. 
Subscriber  of  memorandum     -  -       4S 

See  SuBSCBiPTiON  of  Memomandcm. 

PABEHT  AHD  CHILD— Fathci's  right  to  custofly 
of  children    -  -  -  -     701 

See  Sefahation  Deed. 

PABIBH  —  Divhiion  of — Apportionment  of  cha- 
rity     896 

See  Division  of  Parish. 

PABTITIOK— Sale— Discretion  of  Court  -  686r 
See  Partition  Suit. 

PABTITION  BllJT  —  Sale'-PaHition-Act,  186*8.1 
An  estate,  comprising  a  first-class  mansion,  with 
a  park  of  nearly  300  acres,  above  3000  acres  of 
agricultural  land,  and  a  manor,  the  rights  of  which 
extended  over  about  thirty  square  mUes,  belonged 
to  the  Plaintifis  and  Defendants  in  moieties.  I'ho 
Plain tifl's  filed  a  bill  for  a  partition,  and  asked 
for  a  sale,  adducing  evidence,  which  was  not  con- 
tradicted, to  shew  that,  in  ihe  circumstances  of 
the  case,  the  property  would  in  all  probability 
fetch  a  much  higher  price  if  sold  as  a  whole  thaiv 
the  allotted  parts  would  sell  for  after  a  partition. 
The  Defendants  strongly  objected  to  a  sale : — heldy. 
by  Malins,  V.C,  that,  under  beet.  4  of  the  Partition' 
Act,  1868,  the  Court  had  a  discretion,  and  that  a 
sale  would  not  be  ordered  against  the  wish  of  the 
owners  of  a  moiety  where  there  were  no  circum- 
stances rendering  a  partition  speoialiy  incon- 
venient : — Held,  on  appeal,  that  a  sale  mubt  be 
ordered,  for  that  hect.  4  is  imiierative,  and  obliges^ 
the  Couit  to  order  a  sale  where  the  owners  of  a 
moiety  ask  for  it,  unless  the  objecting  parties  will, 
purchase,  under  sect.  5,  the  shares  of  the  parties- 
asking  a  sule,  or  the  Court  seed  some  good  reason 
why  a  sale  should  not  be  ordered.  Pbuberton  v. 
Barnes*         .....     6^5 

PABTRBBBHIP— Bankruptcy— Petition  for  liqui- 
dation by  one  partner — ^Action  against 
firm  .....  58 
See  Injunction  in  Bankruptcy.    1. 

Bankruptcy — Petition  for  liquidation  by  one 

partner — Action  against  firm       -     695i 
See  Injunction  in  Bansruftct.    2. 
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Profits  cjirried  to  capital — Tenant  for  life  and 

remftindennan         ....     508 
See  Paktnxbship  AcconiTS. 

PABTVEBflEIP  AOOOnHTH— Tenant  for  Life  and 
Hemainderman — CapittU — ProfiU."]  A  testator 
tsuYe  to  his  wife  a  life  interest  in  his  one-seventh 
of  a  colliery  iti  which  he  was  a  partner.  By  the 
deed  of  partnership,  the  majority  in  value  of  the 
partners  had  power  to  dii»po6e  of  the  profits  by 
abiding  them  to  the  capititl  or  dividinp^  them  be- 
tween the  partners  or  carrying  them  to  the  Ecpa- 
rate  accounts  of  the  partners.  Fur  several  years 
profits  were  mode,  but  retained  to  the  cnilit  of  a 
profit  and  loss  account.  Afterwards  profits  were 
divided,  but  at  the  death  of  the  tenant  for  life  a 
lary:e  smn  remained  to  the  credit  of  the  prufit 
and  loss  account,  the  greater  part  of  which  had 
been  sunk  in  the  works  of  the  colliery : — Heldj 
that,  under  the  circumstances,  the  share  of  the 
testator  in  the  sum  standing  to  the  credit  of  the 
profit  and  loiis  account  belonged  to  the  persons 
entitled  in  remainder,  and  not  to  the  executor  of 
the  tenant  for  life. — Order  of  James,  V.C ,  varied. 
StRAKER  V,  WiLSOH     ....      60S 

PAflT  HKMBKIW  —  Company  —  Winding-up  — 
Bankrupt  Sharekoldere  —  Scotch  Sequestration — 
Companies  Act,  1862,  m.  38, 75,  77.]  The  liability 
of  a  past  member  of  a  company  in  liquidation, 
who  IS  placed  on  the  B  litft  of  oontributories,  is 
capable  of  being  proved  as  a  debt  under  the 
bankruptcy  of  such  contributory  if  the  bankruptcy 
takes  place  after  the  commencement  of  the  wind- 
ing-up ;  and  the  bankrupt,  on  obtaining  his  dis- 
charge, is  entitled  to  be  removed  from  uie  list  of 
contnbntories.  The  fact  that  the  B  list  is  not 
made  out  till  after  the  adjudication  of  bankruptcy 
makes  no  difierenoe. — The  same  doctrine  is  appli- 
cable to  a  Scotch  sequestration  as  to  an  KngUsh 
bankruptcy. — Decision  of  the  Master  of  the  lioUs 
reversed.  In  re  Land  Gbbdit  Company  of  Ibe- 
LANp.    McEwen's  Cabs       ...     582 


2. Company  —  Winding-up — Bdease  of 

Debts— CalL']  JS.,  being  on  the  B  lint  of  past  mem- 
bers, brought  up  and  caused  to  be  released  to  the 
company  all  the  debts  which  were  due  by  the 
company  when  he  ceased  to  be  a  shareholder  and 
which  remained  due  at  the  winding-up : — Jfeld, 
that  though  the  money  raiseable  from  the  A  list 
would  be  insufficient  to  pay  the  debts,  no  call 
could  bo  made  upon  B. — In  re  Accidentdl  and 
Marine  Insurance  Corporation  (Law  Kep.  o  Ch. 
428)  disapproved  of.— Order  of  the  Master  of  the 
Holls  afiirmed.  In  re  Blakely  Osonancb  Com- 
pany. Bbbtt'sCase  -         .         .         .     800 

Compromise  with  oontributories  of  Class  A. 

[48 

See  COMFBOMISB  WITH  CONTBIBCTOniES. 

PATENT — Assin^mcnt  of— Article  made  abroad 

— Implied  license    -  -         -     239 

See  Patent  Suit. 
Similar  invention — Second  patent    272,  274 

See  Similar  In\*ention.    1,  2. 
Specification — Largeness  of  claim      -     708 

See  Si'EOiFiCATioN  OF  Patent. 

FATEHT  SUTS— Onus  of  Proof— Article  manufac- 
tured Abroad— Implied  License.']     In  a  suit  to 


restrain  the  sale  of  a  patented  article,  it  is  incum- 
bent on  the  Plaintiff  not  only  to  prove  the  sali>, 
but  to  prove  that  the  article  was  not  made  by 
himself  or  his  agents. — Where  the  owner  of  it 
patent  manufactures  and  sells  the  patented 
article  in  a  foreign  country  as  well  as  in  England, 
the  sale  of  the  article  in  one  country  implies  a 
license  to  use  it  in  the  other.  But  if  he  ha»- 
assigned  his  patent  in  either  country,  the  article 
cannot  be  sold  so  as  to  defeat  the  rights  of  the 
assignee. — The  owner  of  an  English  patent  manu- 
factured the  patented  article  in  France  as  well  as 
in  England,  In  a  suit  to  restrain  the  sale  of  the 
article  in  England,  the  Plaiutiff  proved  that  it. 
was  not  made  at  his  manufactory  in  England,  but 
could  not  prove  that  it  was  not  made  at  his  manu- 
factory in  France.— The  bill  was  dismissed  with 
costs. — The  decision  of  James,  V.C,  affirmed. 
Betts  v.  Willmott    -  -  -  -     289 

FAITEBK— Registration  of  -  -  -     418^ 

See  Copyright  of  Design. 

PATXZim — Appropriation  of       -  -     820- 

See  Appropriation  op  Payments. 

FEBMANENT  DCFBOVEXERTS— New  buildings- 

— Repairs — Compensation  imder  Lands 

*    Clauses  Act — Re-investment        -     88T 

See  Re-investment  of  Pircuase-money. 

PETinOK — Costs  of  Respondents   -  ..77 

See  REsroNDENTS  to  Petition. 

Re-investment — Compensation  under  Lands. 

Clauses  Act  -  -  -  .     88T 

jSee  Re-investment  of  Purchase-money.. 

Winding-up        -  -  641,  816, 886 

See  WiNDiNQ-up  Petition.  1,  2,  3. 
FZTITXORnrG  CBJJXllffK—Bankruptey--Btll  of 
Exchange — BankruptcyActy  1809 — Practice — Tiwe 
for  AppeaJr— General  Jtules  in  Banhruptcy,  1870,. 
Bule  143.]  The  rule  that  the  debt  on  which  an 
adjudication  of  bankruptcy  is  founded  must  be  a 
debt  which  existed  at  the  time  of  the  act  of 
bankruptcy,  is  not  altered  by  the  Banlcrvptcy  Acfy. 
1869. — An  acceptance  was  written  on  an  incom- 
plete bill  of  exchange,  to  which  no  drp.wer's  namo 
was  affixed.  The  acceptor  soon  aften^-ords  as- 
signed all  his  property  for  the  benefit  of  his  cre- 
ditors. Some  weeks  after  this  the  bill,  which 
had  remained  in  the  hands  of  the  acceptor's 
agent,  was  completed  and  indorsed  to  a  bond  fide 
holder  for  value,  who,  on  its  being  dishonoured, 
obtained  an  adjudication  in  bankruptcy  againbt 
the  acceptor,  grounded  on  the  assignment  as  an 
act  of  bankruptcy: — Held,  on  appeal,  that  the 
adjudication  must  be  reversed,  as  no  debt  existed 
on  the  bill  till  it  was  issued,  which  was  after  the 
act  of  bankruptcy. — ^An  adjudication  having  been 
made  against  three  partners,  two  of  them  ap- 
pealed. The  cases  of  all  three  were  identical. 
The  third,  who  had  not  appealed  within  the  timo 
fixed  by  the  General  Rules  in  Bankruptcy,  1870»^ 
was  allowed  to  appeal,  and  the  abjudication  was 
annulled  against  all  three.  Ex  parte  Uaywaru. 
In  re  Uayward  -  -  -  -     646 

PLXADIVa— Bill  by  bankrupt  phiintiff— De- 
murrer -  -         -  .     678 
I                See  Banrbcft  Plaintiff. 

— ^  Misjoinder — Freeholders  and  copyholders  of 
manor  -         .         -  -     781^ 

I  See  Right  of  Common.    2. 


:936 


INDEX. 


[Ch,  Vol.  VI. 


FOLICT— Tmnsfer  to  another  office  862,  874» 
See  Notation  of  Costract.  1, 2, 3.  [893 

POSSESSION    OB    COITTBOL  — Defaulting  trus- 
tee     -  -  -  -  -     153 
See  Committal    ukdeb  Debtobs  Act, 
18G9. 

POWER — Appointment  in  pursuance  of  covenant 
See  ExoLrsnrE  Appoiktuent.  [160 

"Benefit    of    children "  — Settlement    on 

daughter's  husband  -  -     446 

See  Customs  Annijitt  akd  Benevolent 
Fond. 

Extinction  of — Alienation  of  life  estate  184 

See  Extinction  op  Poweb. 

Sale  or  exchange — ^Purchase  by  tenant  for 

life       -  -  -  -         -     82 

See  Concealment  of  material  Fact.  1. 

PRACTICE — Advancing  appeal — Irreparable  in- 
jury -  -  -  -  -  89 
See  Advancinq  Appeal. 

Amendment  of  bill — Summons  for  further 

time   -----     883 
See  Amendment  of  Bill.    1. 

Amendment  of  information  and  bill, — ^Affi- 
davit in  support  -  -  -  858 
See  Amendment  of  Bill.    2. 

Amendment  of  winding-up  petition  -     816 

See  Winding-up  Petition.  2. 

Ap])eal — Admission  of  fresh  evidence       68 

See  Injunction  in  Bankruptcy.    1. 

Appeal — Bankniptcy — Time  -  -     646 

See  Petitioning  Creditor. 

Bankruptcy — Service  out  of  the  jurisdiction 

See  Debtor  Si'msions.  [408 

Bankruptcy — Staying  proceedings — Debtor 

summons      -  .  -  .     602 

See  Stating  Proceedings  in  Bank- 
ruptcy. 

Demurrer  to  bill  by  bankrupt  plaintiff — 

Leave  to  amend  refused     -  -     678 

See  Bankruit  Plaintiff. 

Lunacy— Bill  to  perpetuate  evidence  of  will 

of  living  lunatic      -  -  -     416 

See  Bill  to  perpetuate  Testimony. 

l»arUtion  8uit--Sale      -  -  .     686 

See  Partition  Suit. 
Patent   suit  —  Granting   of   issues   before 

hearing         -  -  -  -     706 

See  Specification  of  Patent. 
Printing  pleadings— Cons.  Ord.  ix.,  rule  3 — 

Weight  of  paper     -  -  -     161 

See  Printing  Pleadings. 
Ecvivor  for  costs  -  -         -     476 

See  Revivor  and  Suitlemest. 

Schedule  to  bill  -  -  -  -     477 

See  Schedule  to  Bill. 

Solicitor — Authority  to  enter  appearance  620 

See  AuTHORiiT  to  enter  Appearance. 

— -  Specific  performance — Form  of  inquiry  as  to 

tiile 486 

See  Conditions  of  Sale. 

PBESCRIPTIOK- Light  and  air      -        768,  809 

See  Light  and  Air.    1,  2. 

Bight  of  common — Loss  by  neglect     -   716 

See  Bight  of  Common.     1. 


PBEBUHPTIOK  OF  DEATH — Legatee  net  heard 
uf  for  5ew»  Yearn^  Where  a  legatee  has  not 
been  heard  of  for  seven  years,  his  death  will  be 
presumed ;  and  the  onus  of  proving  that  he  sur- 
vived the  testator  lies  upon  those  who  claim  under 
him.  Iji  the  absence  of  such  proof,  the  legacy 
will  be  paid  to  the  residuary  legatee  or  the  next 
of  kin  of  the  testator,  as  the  case  may  be. — Order 
of  Maline,  V.C,  alfirmed.    In  re  Lewes'  Trusts. 

[866 

PSIHTIVG  ?tEAjmSQB—Praelice—Cons.  Ord.  IX. 
nde  8.]  The  paper  on  which  the  pleadings  in 
Chancery  are  printed  must  be  of  the  quality  pre- 
scribed by  Cons.  Ord.  ix.  rule  8,  but  need  not  be 
weighed  in  the  Office  of  the  Record  and  Writ 
Clerks  in  order  to  ascertain  the  quality. —  The 
margin  of  the  printed  pleadings  should  be  of  the 
size  prescribed;  but  a  pleading  with  a  marnn 
somewhat  smaller  may  by  order  be  filed. —  oy 
Cons.  Ord.  ix.  rule  8,  bills  are  to  be  printed  on 
paper  19  lbs.  per  mill  ream,  with  an  inner  margin 
about  three-quarters  of  an  inch  wide,  and  an 
outer  margin  about  two  inches  and  a  half  wide ; 
and  by  rule  3  of  Gen.  Ord.  of  6th  of  March,  1860, 
answers  are  to  be  printed  in  the  same  way.  It 
was  stated  that  a  practice  had  lately  been  adopted 
in  the  Record  and  Writ  Clerks'  Office  of  weighing 
bills  and  answers,  and  refusing  to  file  them  when 
the  individual  sheets  did  not  weigh  the  full  pro- 
portionate part  of  the  required  weight  of  the  ream. 
Calthrop  v.  Bummens  -         .         -     151 

PBIOEITT— Mortgage— Deposit  of  part  of  deeds 
See  Priority  by  Negligence.  [662 

Mortgage— Uegistration  -         -     678 

See  Middlesex  Begistrt  Act. 

PBIOBUT  BT  JTEOIlQiSSCR— Equitable  Mortgage 
— Deposit  of  Part  of  Deeds — Legal  EdateJ]  An 
equitable  mortgagee,  with  whom  some  of  the  title 
deeds  of  the  mortgaged  property,  including  the 
conveyance  to  the  mortgagor,  were  deposited,  filed 
a  bill  to  establish  his  priority  over  a  subsequent 
legal  mortgagee,  whose  solicitor  had  omitted  to 
examine  a  parcel  which  was  given  to  him  pre- 
viously to  the  execution  of  the  mortgage  deed,  and 
purported  to  contain  all  the  title  deeds,  but  con- 
tained only  the  earlier  deeds : — Heldf  that  there 
was  not  such  wilful  negligence  on  the  part  of  the 
solicitor  as  to  fix  the  legal  mortgagee  with  con- 
structive notice  of  the  prior  charge,  so  as  to  entitle 
the  equitable  mortgagee  to  enforce  in  equity  his 
priority  over  the  legal  mortgagee. — Dedtee  of  the 
Master  of  the  Bolls  afiirmed.  Ratcliffe  v. 
Barnard         -----     662 

PBOPIT  BY  VilKSffrO'&— Company  ^Trustees.] 
By  the  articles  of  association  of  a  financial  com- 
pany, it  was  provided  that  a  director  should  vacate 
his  office  if  he  participated  in  the  profits  of  any 
work  done  for  the  company  without  declaring  his 
interest  at  a  meeting  of  the  directors.  A  director 
having  undertaken  to  obtain  money  for  certain 
railway  debentures  at  5  per  cent,  commissign, 
offered  them  to  the  company  at  1^  per  cent,  com- 
mission. The  ofier  came  before  a  committee  of 
directors,  of  which  he  was  not  a  member,  and 
they  recommended  the  board  to  accept  the  otfer. 
The  recommendation  came  before  a  board  meet- 
ing of  the  directors,  at  which  the  director  making 
the  ofier  was  present.     He  stated  that  ho  was 
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interested  in  the  matter,  and  proposed  to  retire,  but 
was  told  by  the  chairman  that  it  was  unnecessary, 
And  the  offer  was  accepted  by  the  board.  The 
•director  appeared  to  have  previously  given  full 
information  to  the  two  managers  of  the  company 
^fcs  to  his  interest  in  the  debentures : — HM,  that, 
according  to  the  articles  of  association,  it  was  con- 
template that  a  director  might  have  an  interest 
in  business  brought  by  him  to  the  company ;  and 
that,  under  the  circumstances,  this  director  could 
jetaiii  the  ^fference  between  1^  per  cent,  and  5 
per  cent,  commission. — ^Decree  of  Jtfa2tfu,  V.C., 
reversed.  Impebial  Misbgantiuc  Gbsdit  Associa- 
tion V.  Coleman        -         -         -         -     658 

TBOITTB  OB  OAFITAL—Partnerslup— Tenant  for 
life  and  remainderman      -  -     503 

See  Partkekship  Aooounts. 

TTUODBE  TO  FAT— Letters  written  without  pre- 
judice -  -  -  ->  888 
See  LiMiTATTONS,  Statute  of.    4. 

PB0X0IEB8  OF   COKBAXY—Agreement  wUh— 
Adtifition  of  Agreement  hy  Companif — Commenee" 
'ment  of  Businege — Right  of  Cestui  que  Trust  to  sue.] 
The  Plaintiffs  had  incurred  labour  and  expense  in 
organizing  a  scheme  for  certain  Exhibition  Rooms, 
«nd  had  entered  into  negotiations  with,  and  sent 
the  plans  to,  some  of  the  promoters  of  a  certain 
Company;  and  offered  to  accept  £2000  for  remune- 
jation.    The  Company  was  formed,  and  by  the 
Articles  of  Agreement  it  was  recited  that  the  Plain- 
tiffs had  incurred  labour  and  expense  in  organiz- 
ing the  Exhibition  Booms,  and  that  it  had  b^n  ar- 
ranged with  one  of  the  promoters  that  he  should 
pay  them  £2000  when  and  so  soon  as  the  Company 
^should  be  in  a  position  to  commence  business. 
And  it  was  agreed  that  no  expense  should  be  in- 
curred until  10,000  shares  had  been  subscribed, 
and  at  least  £2  a  share  paid  thereon,  and  that  if 
the  Company  was  not  in  a  position  to  carrjr  on 
the  undertaking  before  a  certain  day,  then  neither 
the  promoters  nor  the  officers  of  the  Company 
should  have  any  claim  upon  the  funds  of  the  Com- 
pany.   And  it  was  proyided  that  when  the  shares 
were  subscribed  for  and  paid  upon  to  the  amount 
aforesaid,  the  directors  should  pay  the  above- 
mentioned  promoter  the  sum  of  £2000.    Copies  of 
the  Articles  of  Association  were  sent  to  the  Flain- 
tifEs.  The  shares  in  the  Company  were  subscribed 
for  and  the  deposits  were  paid,  but  the  Company 
was  unable  to  obtain  a  site,  and  never  actually 
•commenced  business : — JTeU,  on  ^e  evidence,  that 
the  Company  had  adopted  the  agreement  as  to  the 
payment  of  £2000  to  the  Plaintiffs  through  the 
promoter: — Hddy  that  the  performance  of  the 
agreement  was  not  contingent  on  the  actual  com- 
mencement of  business  by  the  Company ' — Held, 
that  the  Plaintiffs  could  maintain  a  suit  against 
the  Company  and  the  Directors,  amongst  whom 
was  the  promoter  to  whom  the  £2000  was  to  be 
paid,  and  were  not  obliged  to  sue  in  the  name  of 
the  promoter — Decree  of  Stuart,  V.C,  affirmed 
Touche  17.  Metbovolitan  Railway  Wabehousino 
Company         --.-.--     671 

Bonus  to— Paid-up  shares       -         -     469 

See  Accept ancb  of  SuAnss. 

FBOVISIOKAL  SFZCIFICATIOK— Similar  inven- 
tion—Second patent  -  -  878, 874 
/See  Similar  IxvENnoN.    1,2. 


PUBLIC  FXrBPOSXS—Powers  and  duties  of  public 
body — Evidence      -         -  -     678 

See  CoirssRYATOBS  of  Bivsr. 

QUAIJFIGATIOH0FDIBEGTOB8— Paid-up  shares 
See  Acceptance  of  Shares.  [469 

BAHWAT  COMFAHT— Restrained  f  om  taking 
water  from  river      -  -  -     678 

See  COXSEBVATOBS  OP  RlVEB. 

Scheme  of  arrangement  -         -     681 

See  Scheme  of  Arrakoement. 
BATIFIGATIOK — ^Agreement  with  promoters  of 
company       -  -  -  -     671 

See  Promoters  of  Company. 
BECEIFT  nr  FULL  DIBCHABOE— JEWoppcl— J?«- 
tecwg.]  A  passenger,  who  was  injured  by  a  rail- 
way accident,  sent  in  a  claim  for  £691  compensa- 
tion. The  traffic  manager  of  the  company  called 
upon  him,  and  after  some  discussion  the  passenger 
accepted  £400.  and  gave  a  receipt  acknowledging 
it  to  be  in  ftdl  disciiarge  of  his  claims.  About  a 
year  afterwards  he  conunenced  an  action  against 
the  company  for  ftirther  compensation,  to  which 
the  company  pleaded  that  the  Plaintiff  had  ac- 
cepted £400  in  full  satisfaction  and  discharge  of 
the  causes  of  action.  Ihe  Plaintiff  filed  hh  bill 
to  restrain  them  from  relying  on  the  plea,  end 
from  setting  up  the  acceptance  of  the  £400  or  the 
receipt  as  a  satisfaction  or  discharge  of  the  dam- 
ages, except  to  the  extent  of  £400.  The  bill  did 
not  allege  fraud,  but  that  the  Plaintiflf  had  signed 
the  receipt  on  the  express  condition  that  he  should 
not  thereby  exclude  himself  from  further  com- 
pensation if  his  injuries  turned  out  more  serious 
tlian  was  supposed  at  the  time :— HeW  (reversing 
the  decision  of  Matins,  V.C),  that,  as  the  state- 
ment in  the  receipt  could  be  rebutted  by  evidence 
thnt  the  plaintiff  did  not  receive  the  money  in 
full  satisfaction  of  all  demands,  the  whole  case 
could  be  tried  at  law  better  than  in  equity ;  and 
that  the  bill  ought  to  be  dismissed —^twore  v. 
Great  Western  haiheay  Ckmpany  (2  D.  J.  &  S.  S 1 9) 
distinguished.  Lee  v.  Lanoasbirb  and  Yorkshtre 
lUiLWAY  Company     -         -         -         -     687 

BECOHSTBUCmOV  OF  COKFASY— Company-- 
Contributory  —  Winding^p  —  Dissentient  Share- 
holder— Purchase  of  his  Interest  by  Liquidator— 
Companies  Act,  1862,  s.  161.]  A  company  having 
resolved  on  a  volimtary  winding-up,  and  the  re- 
construction of  the  company,  with  a  new  capital, 
new  articles,  and  a  new  name,  a  dissentient  share- 
holder gave  notice  to  the  liquidators,  under  the 
16l8t  section  of  the  Companies  Aety  1802,  requir- 
ing them  to  pun^hase  his  interest  in  the  com- 
pany. The  liquidatorsacoordingly  took  a  transfer 
of  his  shares  i—Held  (reversing  the  decision  of 
JJfo/tiM,  V.C.),  that  the  liquidators  had  no  power, 
under  the  161st  section,  to  release  the  dissentient 
shareholder  from  his  liability  to  the  creditors,  but 
only  to  purchase  such  interest  as  he  had  in  the 
I  assets  of  the  company;  and,  consequently,  that 
I  the  shareholder's  name  must  be  put  on  the  list  of 
'  contributories.  In  re  Impekial  Land  Company 
OF  Marseilles.    Viniko's  Cask 


3, Company— Sanction  of  Cofirt— Juris- 

dictum— C<mj)anies  Act,  1862,  ss,  95. 15J>,  160— 
JuiiU  StocJ:   Companies  Arrawjement  Act,  1870.] 
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SEGOVSTBUCnOV  OF  COKPAKT—continued. 

The  A.  Life  Assurance  Company  purchased  the 
busine&es  of  tevtral  com])anied,  and  indemniiiod 
tiiem  BgniiLt  tlieir  liubilitWs.  Some  of  the 
policy-holdi  its  of  the  amalgamated  companies  ac- 
cepted the  liability  of  the  A.  Company,  and  some 
did  not.  Afterwurds  the  A.  Company  and  the 
other  compenies  were  ordered  to  be  wound  up.  A 
Kc-henie  of  rc-constructiou  was  proposed  for  the 
sanction  of  the  Court,  under  which  the  eontri- 
butories  of  the  A.  Company  and  tlie  other  com- 
I>unies  were  to  pay  certam  contributions ;  and  the 
a;58Ct8  of  the  A.  Company,  and  also  the  contribu- 
t  ons  when  callefl  up,  were  to  be  handed  over  to  a 
new  company,  which  was  to  take  the  business  and 
IMiy  the  policies  when  they  arrived  at  maturity 
with  II  deduction  of  £5  per  cent,  on  their  amounts. 
— The  scheme  had  been  accepted  by  a  majority  of 
tliree-fourtlid  in  value  of  the  creditors  present  at 
meetings  of  each  of  the  companies,  and  also  by  a 
largo  majority  of  the  shareholders :— Held,  that 
the  Court  had  no  juris<lictiou  to  sanction  the  ar- 
rangt  ment. — Such  a  scheme  is  not  a  sale  within 
the  95th  siction  of  the  Companies  Act,  1862.— 
The  Couit  has  no  power,  umJer  the  159th  and 
IGOth  sections  of  the  Companies  Act,  1862,  to 
sanction  an  arrangement  by  which  a  minority  of 
creditors  or  contributories  are  bound  to  accept  a 
comproujise  against  their  will. — ^Considering  the 
ditl't  rent  value  of  policies  of  the  same  amount*  on 
ditterent  lives,  and  considering  that  it  was  un- 
certain in  what  cases  there  hiul  been  a  novation 
by  the  policy-holders  of  the  amalgamated  com- 
ptmies,  It  wns  not  possible  to  estimate  the  amounts 
of  the  claims  of  the  individual  creditors  of  the 
respective  companies,  and  therefore  the  Court 
could  not  act  under  the  powers  of  the  Joint  Slode 
Companies  Arrangement  Act,  1870.  In  re  Albert 
Life  Assubance  Comfant,  axv  otheb  Com- 
panies -.-...     381 

BECnriCATIOK— Award—  Clerical  error  82 
See  Mistake  in  Awabo. 

SEGIBTBAS  DT  BARKBUFTOT— Delegation  of 
power  by  Chief  Judge  -  -  29 
See  AmiuLLiNO  Adjudication. 

BZ0I8IBAB  OF  COUKTIT  OOUBT— Suit  against 
— Transfer  of  cause  <-  -     869 

See  CorNTY  Court  Jubisdiction. 

BEOI8TEATI0K— Batavian  law— Marriage  con- 

tiact— Conflict  of  laws      -  -       64 

See  Lex  Loci  Contbactub. 
Copyright  in  map         -  -  -     346 

See  Cofybight  in  Map. 
Creditors'  deed— Date  -         -         -     418 

See  Begistbation  of  Cbeditobs*  Deed. 
Life  insurance  company  -         -     421 

See  Umbeoistebed  Life  Insubance  Com- 
fant. 

—  Middlesex  Registry  Act  -  -     678 

See  Middlesex  Begibtby  Act. 

Pattern   -----     418 

See  Copykight  of  Design. 

BEOI8TBATI0V  07  CBBDIT0B8'  DZBD— Cre- 
ditors  Ueed  — Date— Bankruptcy  Act,  1861,  s. 
li»2.]  J).  a*Bigued  his  property  to  trustees  by 
deed  registered  imder  the  Jiankrujjtey  Act,  1861, 


BEGI8TBATI0K  OF  CBEDITOBS'  DEED— cotil. 

by  which  it  was  provided  that  the  property  should 
be  applied  as  if  JJ.  had  been  •*  at  the  date  hereof" 
adjudged  bankrupt.  At  the  date  of  the  deed  and 
of  its  registration  R.  held  a  bill  of  exchange  ac> 
cepted  by  1).,  which  had  not  yet  arrived  at 
maturity.  After  the  execution  of  the  deed,  but 
before  its  registration,  J?,  accepted  a  bill  of  ex- 
change drawn  upon  him  by  D. : — Held  (affirming- 
the  decision  of  the  County  Court  Judge  of  Liver- 
pool), that  B.  had  no  right  to  set  off  the  two  bills 
against  each  other,  for  that  the  date  of  the  deed^ 
and  not  the  time  of  registration,  was  to  be  looked 
to,  and  at  the  former  time  there  was  no  mutual 
credit.    £x  parte  Rydeb.    In  re  Douglas       41S 

BEDnrESTXEHT  OE  TVIBCRASE-KOKEI— Com- 
pensation under  Lands  Clauses  Act,  1845 — Tenant 
for  Life  and  Bemainderman  —  Permanent  Jm- 
m'ovements  and  Bepairs — New  Buildings.']  On  & 
Petition  by  a  tenant  for  life,  for  the  reinvestment 
of  purchase-money  paid  into  Court  under  the 
Lands  Clauses  Act,  1845,  the  Court  will  not  allow 
any  of  the  fund  to  be  applied  in  recouping  the 
tenant  for  life  what  he  has  already  expended^ 
unless  such  expenditure  was  properly  a  charge  on 
the  e&tate,  nor  in  any  proposed  repairs  to  the 
mansion-house.  But  the  Court  has  jurisdiction 
to  oixler  the  reinvestment  of  the  fund  in  buildiug- 
or  rebuilding  houses  on  the  estate,  and  will  do  so 
if  it  appears  beneficial  to  the  estate,  and  if  the 
remaiudermeu  do  not  object. — ^The  order  of  Bacon, 
V.C.,  varied. — When  a  Petition  is  presented  by  a 
tenant  for  life  for  the  reinvestment  of  purchase- 
money  in  any  other  kind  of  investment  than 
lands,  the  remaindermen  ought  to  be  served.  In. 
re  Leigh's  Estate      -  -         -         -     887 

BELEASE — Debts  in  winding-up  —  Past  share- 
holder -  -  -  -  BOO 
See  Past  Membebs.    2. 

Distinguished  from  recei))t  in  full  discharge 

See  Receut  in  full  Disciauge.      [527 

BEUOIOXrS  EDUCATIOK— TFard  of  Courtr-Be- 
ligion  of  Father.']  A  Roman  Catholic  died 
leaving  a  widow  wiio  was  a  Protestant,  and  an 
infant  daughter,  then  six  months  old.  He  left  no- 
directions  as  to  his  child's  religious  education. 
The  child  was  brought  up  by  her  mother  as  a 
Protestant  till  she  was  eight  years  and  a  half  old. 
A  suit  having  been  instituted  fur  the  administra- 
tion of  the  fathers  estate,  the  Court  made  an 
order  that  the  child  should  be  brought  up  in  the 
Roman  Catholic  faith.  The  Court  did  not  think 
it  advisable  to  have  an  interview  with  the  child. 
^Stourton  v.  Stourton  (8  D.  M.  &  G.  760)  com- 
mented on.— Order  of  the  Yice-Chancellor  of  the 
Duchy  of  Lancaster  affirmed.  Uawxswoeth  v. 
Uawkswoeth  -----     689 

BEIQTTEB— Composition  of  debt  — Default  of 
payment  of  instalments  -  -  880 
See  Appbopblation  of  Payments. 

BEM0TEHE88  OE  DAXAQl^— Deposit  for  safe 
Custody  tciih  Bankers — Negligence — Forged  Trans* 
fer — Costs  in  Suit  to  recover  Certificates.]  J.,  the 
owner  of  railway  shares  in  two  companies,  de- 
posited the  certificates  for  safe  custody  with  a 
banking  company,  who  undertook  to  receive  the 
dividends  for  a  small  commission.    On  rtceivinz 
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SEK0TXNZ88  OF  J^AMAQE^ continued, 
the  certificates  from  the  railway  compauios,  /. 
gHve  his  address  in  one  instance  at  the  office  of 
the  bank,  and  in  the  other  at  a  club.  The 
manager  of  tlie  bank,  who  had  the  key  of  the  safe 
where  the  certificates  were  kept,  frawlulently  sold 
the  shares,  and  forged  the  name  of  /.  to  the 
transfer.  The  companies  wrote  to  J.,  informing 
him  of  the  transfers,  and  receinng,  in  one  in- 
stance, no  answer,  and  in  another  an  answer  in 
J.*8  name  forged  by  the  manager,  registered  tho 
transfer.  /.  afterwards,  on  discovery  of  the  fraud, 
brought  suits  against  the  two  com))anies  and  tho 
transferees  of  the  shares,  in  which  he  recovered 
the  shares,  but  ibe  Court  gave  him  no  costs.  Tlie 
iMtnking  company  being  wound  up,  /.  claimed  to 
prove  against  the  company  for  tho  amount  of  his 
-costs  in  the  suits  which  had  beon  occasioned  by 
their  negligence  :—Hfld  (affirming  the  judj^ment 
of  the  Master  of  the  Rolls),  that  the  banking 
company  were  bailees  for  reward  of  the  certifi- 
cates, and  that  they  had  been  guilty  of  culpable 
negligence  in  keepmg  them ;  but  held  (reversing 
the  order  of  the  Master  of  the  Rolls),  that  the 
loss  of  the  costs  was  too  remote  a  consequence  of 
the  negligence  of  the  company  for  them  to  be 
held  liable  for  it,  and  the  claim  refused.  In  re 
United  Sebvice  Company.    Johnston's  Clajh 

[212 

BERT — ^Distress — Company — "Winding-up  462 
See  DiffTRESs  apteb  Windino-cp  Order. 

BESCmUlJIO  COHTBACT— Objection  to  title- 
Minerals  -  -  -  -  91 
See  CONDITIONS  OF  Sale.    1. 

BEBIDTTABT  OUT— TTtS— TFtOs  Act  (1  Vict,  e, 
26),  s.  25—  Gift  of  •*  the  rest  of  my  Lamh  in  i/. "] 
A  testatrix  gave  certain  lands  in  the  parish  of  II. 
to  A.f  B.,  and  C,  ss  joint  tenants  in  fee,  and  de- 
vised to  the  Plaintiff  "  the  rest  of  my  freehold 
hereditaments  in  the  parish  of  J/.,  and  all  my 
freehold  hereditaments  in  the  parishes  of/'  &c. 
The  devise  to  A.,  B,,  and  C,  having  been  declared 
void,  as  made  on  a  secret  trust  for  a  charity : — 
Held  (affirming  the  decision  of  the  Master  of  the 
Rolls),  that  the  lands  comprised  in  that  devise 
did  not  pass  under  the  gift  of  '*  the  rest  of  my 
fteehold  hereditaments  in  the  parish  of  H,'*  but 
'were  undisposed  of.    Spbingett  v.  Jennings  883 

Appointment  by  —  Defective  appointment 

See  Exclusive  Appointment.  [160 

BESPONDSNTS  TO  TSHTIOIR  —  Practice— Peti- 
tion— Costs  of  Respondent's  appearing.']  Where  a 
Petitioner  does  not,  on  serving  the  Petition  upon 
a  Respondent  who  has  no  interest  in  the  matter, 
tender  him  a  sum  sufficient  to  enable- him  to  con- 
sult a  solicitor  as  to  the  Petition,  the  Petitioner 
must  pay  the  costs  of  the  Respondent's  appearing. 
Wood  v,  Youcheb      -         -         -         -       77 

BETAIXXB  OF  SOLICflTOB— Authority  to  enter 
appearance — Right  of  defendant  to  ap- 
pear by  separate  solicitor  -  -  220 
See  Authority  to  enter  Appearance. 

BEVZB8I0V— Infant's  personal  estate— 8ale  by 
Court— Jurisdiction  -         -     850 

See  CONDITIONS  of  Sale.    8. 

—  Sale  of— Usurious  contract 
See  UstBious  Contract. 


I  BEVIVOB  AHB  SUPFLEMEHT  —  Practice— Re- 
'  rtwr  for  Cw<«— 3;^  A  34  Vict.  c.  28,  «.  19.1  A 
decree  was  made  in  1842,  ordering  the  Defendants 
to  pay  the  costs  of  the  two  Plaintiffs.  Nothing 
I  remained  to  be  done  except  taxation  and  payment 
of  costs.  In  1844  the  solicitors  of  the  Defendants 
gave  to  the  solicitors  of  the  Plaintiffs  an  under- 
taking to  pay  t.«e  costs  when  taxed,  including 
some  costs  not  payable  under  the  degree.  In  1857 
the  Plaintiffs  died,  and  in  1870  the  (tersonal  repre- 
sentative of  the  Plaintiff  who  hod  died  first  ob- 
tained an  order  of  course  to  revive,  the  other 
Plaintiff  having  no  personal  represotitiitive.  Yice- 
Cbanoellor  Stuart  having  refused  to  discharge 
this  order : — Held,  on  appeal,  that  the  undertak- 
ing by  the  Defendants'  solicitors  to  pay  costs  took 
away  the  right  to  proceed  a<2:ainst  the  Defendants 
for  them  ;  and,  apart  from  this,  that  the  order  had 
been  obtained  by  a  person  not  having  an  interest : — 
Held,  further,  that  the  statute  33  &  34  Vict.  c.  28, 
s.  19,  though  retroipective  as  to  tho  order  for  pay- 
ment of  .co;»t!',  is  only  prospective  as  to  the  abate- 
ment, and  does  not  authorize  a  revivor  for  costs 
where  the  death  has  occurred  before  the  passing 
of  the  Act  Doggett  v.  Eastern  Counties  Rail- 
way Company  -----     474 

BIGHT  07  COKKOV— Freehold  Tenant  suing  on 
behalf  of  others — Inhabitants — Origin  of  RiglUs — 
Loss  of  Rights — Land  buHt  upon."]  The  freehold 
tenants  of  a  manor  must  have  in  common  some 
rights  over  the  waste  as  against  tlie  lord;  and 
therefore  one  freehold  tenant  of  a  manor,  claiming 
by  prescription  on  a  presumed  grant,  can  sue  on 
behalf  of  hims&lf  and  all  the  other  freehold  ti^nants 
of  the  manor  to  protect  their  rights  over  the  waste 
of  the  manor  as  against  the  lord. — Where  rights  of 
common  have  been  exercised  for  many  years,  the 
Court  will  try  to  find  a  legal  origiu  for  those 
rights. — Where  rights  of  common  have  been  exer- 
cised for  many  years  by  the  freehold  tenants  of  a 
manor,  and  also  hj  the  inhabitants,  the  Court  will 
presume  that  the  inhabitants  claimed  through  the 
freehold  tenants. — A  freehold  tenant  of  a  manor 
does  not,  by  ceasing  to  pay  quit-rents,  and  by 
neglecting  to  claim  admittance,  lose  his  rights  as 
against  the  lord. — Qwere,  as  to  the  effect  of  build- 
ing on  the  land,  with  respect  to  rights  of  pasture, 
rights  of  cutting  turf,  and  of  digging  gravel  on  the 
waste. — Decree  of  the  Master  of  the  Rolls  affirmed. 
Warbiok  v.  Qx7EEN*8  Colleqe,  Oxfobd     -     716 

2. Practice— Misjoinder  of  Plaintiffs  — 

Omission  of  Parties  interetted  as  Plaintiffs — Free- 
holders— CopyholdenSufficient  Waste!]  A  bill 
was  filed  by  a  freehold  tenant  of  a  manor,  suing  on 
behalf  of  mmself  and  all  other  owners  of  freehold 
tenements  within  the  ambit  or  former  ambit  of  the 
manor,  to  establish  rights  of  common  against  Uie 
lord.  It  was  proved  that  the  Plaintiff  and  the 
other  freehold  tenants  within  the  present  ambit  of 
the  manor  had  commonable  rights,  and  that  the 
copyholders  of  the  manor  bad  also  commonable 
rights,  but  it  was  not  proved  that  the  owners  of 
freehold  tenements  within  the  former  ambit  had 
such  rights : — ^JETeU,  that  the  joining  as  Plaintiffii 
the  owners  of  freehold  tenements  within  the  former 
ambit  amounted  merely  to  a  misjoinder  of  Plain- 
tiffs, and  did  not  prevent  the  Court  from  making 
a  decree  upon  the  bill : — Held,  that  though  the 
Plaintiff  might  have  sued  on  behalf  of  the  copy- 
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BIGHT  07  COlOiOW-^niinued. 

hol<l^r8  nl80.  if  they  had  rights  co-extensive  with 
those  cif  the  freeholders,  he  wss  able  to  maintain 
his  bill  on  behalf  of  the  freeholders  alone : — Held, 
that  where  tlie  lord  claims  a  riglit  to  inclose  a  port 
of  1^0  wnste,  the  onus  of  shewing  that  sufficient 
waste  is  left  for  the  commoners  lies  upon  the  lord. 
— ^Decree  of  the  Master  of  the  llolls  affirmed. 
Betts  V,  Thompson    -         -         -         -     789 

BIPABIAH  OwjusaS — Bail  way  company —  In- 
junction Against  taking  water      -     578 

See  GONBEBTATOBS  OF  RiTEB. 

BiVJfBf — ^Impeding  navigation  of,  by  taking  water 
— Kiiilway  company  -  -     678 

See  CONSEBYATOBS  OF  RiVEB. 

EOKAJr  CATHOLIC  FAITH— Education  of  child 
See  Reugiocs  Education.  [589 


SALE  — By  Goui  t — Infants — Reyersionary 
sonal  estate — Conditions  of  sale  - 
See  Conditions  of  Sale.    3. 

Consignee — Goods  on  sale  or  return  - 

See  Sale  ob  Retubn. 

Fraudulent — ^Underralne 

See  Sale  at  UNDEBVALrx. 


per- 
850 
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-     646 


Partition  Act     - 

See  pABTiTioN  Suit. 


-     685 


SALE  AT  UVBEETALirE  —  Foredoeure  —  Final 
Order — Heeeipt  of  Bents — Setting  aside  Deed."] 
Where  a  solicitor  and  mortgogee  took  a  convey- 
niice  iVom  the  mortgagor,  a  day  labourer,  who 
had  no  independent  legal  advlre : — Held,  that  the 
deed  wns  not  ralid  unless  the  circumstances  were 
all  explained  to  the  mort^gor,  and  that  the  onus 
of  shewing  that  this  was  done  lay  on  the  solicitor. 
— A  foreclosure  is  not  complete  until  the  final 
order  hss  been  made,  and  the  final  order  cannot 
Le  obtuintd  if  rents  have  been  received  by  the 
mortgngeo  since  the  account  was  taken. — ^Deci'ee 
of  James,  V.C.,  affirmed,  with  a  variation.  Pbees 
r.  Coke-         -  -  -  -  -     646 

BALE  OE  EETUEV — Agency— Consuinee.']  T.  A 
Co.  were  in  the  habit  of  sending  goods  for  sale  to 
N..  wl)o  was  a  partner  in  the  firm  of  X.  &  Co.,  but 
received  these  goods  on  his  private  account.  The 
coune  of  dtalitig  between  T.  &  Co,  and  N,  was  that 
the  goods  were  accompanied  by  a  price  list.  N, 
sold  the  goods  on  what  terms  he  pleased,  and  each 
month  8<nt  to  7.  if;  Co,  an  account  of  the  goods  he 
had  faold,  debiting  himself  with  the  prices  numed 
for  thrm  in  the  price  list,  and  at  the  expiration  of 
another  month  Le  paid  the  amount  in  cosh  with- 
out any  regord  to  the  prices  at  which  he  had  sold 
the  g"^ds,  or  the  length  of  credit  he  had  given. 
He  ])aid  the  moneys  which  he  received  from  the 
sales  into  the  general  account  of  his  firm,  and 
mndti  his  payments  to  T.  d^  Co.  through  his  firm, 
with  whom  he  kept  an  account  of  moneys  puid  in 
and  drawn  out  by  him  in  respect  of  moneys  un- 
connected with  the  partnorsnip,  which  uceount 
included  manv  items  wholly  unconnected  with 
the  goods  otT.d:  Co,  N,  d:  Co,  having  executed 
a  dcfd  of  arrangement  with  their  creditors.  T.  <t 
Co  sought  to  prove  against  the  joint  estate  for  the 
amount  standing  to  N,*s  credit  with  his  firm,  on 
the  ground  that  the  same  arose  from  moneys  be- 
longing io  T.A  Co,,  and  improperly  placed  by  N. 
in  Ihe  hands  of  his  firm: — Held  (rcverang  the  de- 
cision of  the  Chief  Judge)  that  such  proof  cou'd 


SALE  OE  EETnEE--oon<intie<i 
,  not  be  admitted,  for  that  the  course  of  dealinsr 
I  shewed  that  although  both  paities  might  look 
upon  the  business  as  an  agency,  N,  did  not,  in 
fact,  sell  the  goods  as  agent  of  T.  d:  Co.,  but  on 
his  own  account,  upon  the  terms  of  his  payings 
T,  &  Co,  for  them  at  a  fised  rate  if  he  sold  them, 
and  the  moneys  he  received  for  them  were  there- 
fore his  own  moneys,  which  T,  d;  Co,  had  no  rieht 
to  follow.    Ex  parte  White.    In  re  Nbvill    807 
8ATI8FACTI0E— Legacy      ...     13S 
See  Ademption. 

SCAHEAL — Irrelevant  charges  of  fraud — Costs  40 
See  Chabge  of  Fhaxtd, 

SGEEDDXE  TO  VELL— Practice.]  Leave  given 
to  file  a  bill  of  complaint,  with  a  schedule  con- 
taining copies  of  pleadings  referred  to  in  the  bill. 
Cbkdit  Foncdsb  and  Mobilieb  of  England  r. 
LoBD  Sondes  -         -         -         -         .     477 

SOEEME  OE  AEEAEOEXEHT— i?ai7tiwy  Cam- 
panics  Act,  1867  (30  d:  :M  Viet,  e,  127)— Debenture 
Holder — Judgment  Creditor.']  M,,  a  debenture- 
holder  in  a  railway  company,  obtained  judgment 
against  the  company  for  princiiwl,  interest,  and 
costs.  After  this  the  company  filed  a  scheme  of 
arrangement  under  the  Bailwau  Companies  Act,, 
1867,  which  was  assented  to  oy  the  reauisite 
maiority  of  the  debenture  holders,  but  not  oy  M,^ 
and  was  duly  confirmed  and  iiirolled.  M,  having- 
afterwards  proceeded  to  issue  execution  on  his 
judgment,  the  company  filed  a  bill  to  restrain 
him : — HM  (affirming  a  decision  of  Malins,  V.C.), 
that  ilf.,  although  he  hud  obtained  judgment,  wa» 
still  a  debenttire  holder,  and  therefore  bound  by 
the  scheme ;  and  must  be  restrained  from  taking 
proceedings  under  his  judgment.  Potteries,. 
Shrewsbubt,  and  Kobth  Wales  Railway  Com- 
pany V.  MiNOB  -         -         -         _     621 

Joint  Stock  0)mpanies  Arrangement  Act, 

1870  -----     881 
See  RECONsmrcTiox  op  0>icpany.    2. 

SCOTCH  HEIE--Election     -  -  -     302 

See  Election,  Doctrine  of.    2. 

SCOTCH  SEQT7ESTEATI0K— Shareholder— Proof 
of  liability  for  calls  -  -     682 

See  Past  Member.    1. 

80EIP  CEETIFICATES— Transferable  by  delivery 
See  Tbanspeb  of  Shares.    4.  [656 

SEIZUEE  ABE  SALE  —  Execution  creditor  ~ 
Liquidation  by  arrangiment  -  606 
See  ExKCtTiON  Creditob.   1. 


Execution  creditor — Bankruptcy 
See  ExECTTrioN  Cheditob.    2. 
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8EPAEATI0K  JXSEL— Custody  of  ChUdrenr^Spe- 
cific  Performance — Lawful  Agreemenf]  A  wife 
intended  to  proceed  in  the  Divorce  Court  for  a 
separation,  and  had  filed  a  bill  against  her  hus- 
band to  set  aside  a  certain  appointment.  By  a 
deed  of  compvomiie  it  was  agreed  that  the  pro- 
ceedings should  be  stayed,  thnt  two  of  the  cliil- 
dren  should  remain  at  sucli  schools  as  the  huslmnd 
should  direct,  and  that  thtir  holidays  ehould  be 
pns8ed  at  such  places  as  the  trustees  should  direct : 
— Held,  that,  although  a  father  could  not  by  agree- 
ment deprive  himself  of  the  control  of  his  cliil- 
dren,  the  ngrcement  in  this  case  as  to  where  tlie 
holidays  of  the  children  should  be  passed  wns 
rcaisonuble,  ftn«l  would  be  enforced  by  the  Ck)urt. 
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SXPAXATIOK  JUKSD—eontinued, 

— Decision  of  the  Master  of  the  Soils  reversed. 

MAinLTON  V.  HBGfTuB  -  -  -       701 

SJKHVICS — Out  of  the  jurisdiction — Debtor  sum- 
mons- -  -  -  -  406 
See  DiEBTOB  Summons.    1. 

Petition  for  re-investmeut  —  Compensation 

under  Lands  Clauses  Act — Remainder- 
men  -  -  -  -  -     887 

See  RE-Dn'£STHENT  OF  PCRCHASE-MOXET. 


VOFF—Windinjr-up— Dividends  -     888 

See  Crsditob  holding  Skcueitt.    1. 

8BTTIV0  ASIDE  D£SD       -  -  -     64ft 

See  Sale  at  Undervalue. 

f — Default  of  one  party  to  perform 
covenants — Marriage  contract  -  610 
See  Maeriage  CoN^rBAcr. 

Voluntary— Consideration— 27  Eliz.c.  4  828 
See  Voluntaby  Settlement. 

Younger  son  becoming  eldest  son      -     690 
See  Eldest  Son. 


— ^Lipu  on— Bankers 
See  Banker's  Lien. 


-     818 


SmiLAB  ill  VKNTIOK— Patent  ^Second  PatentJ] 
Wheru  the  Law  Officer  has  reported  that  part  of 
nn  invention  for  which  a  patent  is  sought  is  iden- 
tical with  part  of  an  invention  which  is  the  sub- 
ject of  an  existing  patent,  a  second  patent  will 
not,  except  under  special  circumstances,  be  granted 
for  that  part,  althouj^^h  the  validity  of  the  first 
patent  is  disputed.    Ex  parte  Manceaux   -   272 

2. Paient — Malafidee,'\  Where  a  servant 

filed  a  provlbioiml  specification  for  an  invention, 
after  which  the  master  filed  a  provisional  specifi- 
cation for  a  similar  invention,  and  subsequently 
filed  a  complete  specification  and  obtained  letters 
patent : — Hdd^  that,  under  the  circumstances,  the 
Gi-eat  Seal  might  be  affixed  to  the  letters  patent 
for  the  servant's  invention,  and  that  the  letters 
patent  might  bear  the  date  of  his  provisional 
specification.    Ex  parte  Scott  &  YocNG  -     274 

SOLIdTOB — Authority  to  enter  appearance    220 
See  Authority  to  enter  Appearance. 

Lien— Charge  under  23  &  24  Vict,  c  127  885 

See  Solicitor's  Lien. 
Notice—Communication  to  client      -     678 

See  Middlesex  Registry  Act. 


Suit  at  risk  of  the  solicitor 
See  Solicitor's  Suit. 


-   ^s^n 


SOIICrrOB'S  USS— Charge  under  23  d:  21  Vict. 
0.  127,  8,  28—Praelice—Juri9diction.']  An  order 
declaring  a  solicitor  entitled  to  a  charge  under  the 
23  &  24  Vict.  o.  127,  s.  28,  on  the  property  re- 
covered in  a  suit  must  be  made  in  the  branch  of 
the  Court  to  which  the  suit  was  attached. — ^The 
decision  o{  Molina,  V.C.,  reversed. — Semble,  the  fact 
that  a  suit  has  been  absolutely  dismissed  is  no  ob- 
jection to  such  an  order  being  subiequently  made  in 
the  suit.  Heinrich  v.  Sutton.  In  re  Fiddey  (a 
Solicitor)      -         -         .         -         -     86ft 

SOUGITOB'S  BUJT—Coete^Indemnity.l^  Where 
a  solicitor  engages  to  indemnify  the  Plaintiff  in  a 
suit  against  the  costs  of  the  suit,  and  has  the 
control  of  tlie  suit,  he  will  be  ordered  to  pay  to  the 
Defendants  their  oo^^ts  of  the  suit  when  dismissed. 
—Order  of /amcs,  V.C.,  varied.    Jure  Jones   487 


BFSCI7IC  PEBFOBKAHGS— Agreement  for  lease- 
— Standing  by  an'!  allowing  building  561 
See  Standing  by  and  allowing  buildin*(;. 

Concealment  of  material  fact      -     82,  770* 

See  Concealment  of  material  Fact. 
1,2. 

Doubtful  title    -  -  -  -     124 

See  Extinction  op  Poweh. 

Inquiry  as  to  title  —Form  of  decree  -     436' 

See  Conditions  op  Sale.    2. 

Misdescription   -  -  -  -         1 

See  Spbcipic  Performance — ^^Hisdesckip- 
tion. 

Bescinilins:  contract — Title  to  mines— Com- 


pensation     -  -  - 

See  Conditions  op  Sale.    1. 
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Statute  of  Limitations— Adverse  possession 

.   — ^Boundary  wall    -  -  -     428 

See  Limitations,  Statute  of.    1. 

Separation  deed — Illegal  agreement  -     701 

See  Separation  Deed. 

SFEdlTG  PSBFOBKAKGE  — lOBDEBCBIPTIOV 
—  Vendor  and  Purehaaer — MistaJce — Question  of 
Title  or  Conffeyance.']  On  a  sale  of  a  small  resi- 
dential property  the  plan  exhibited  shewed  the- 
western  Biae  as  bounded  by  a  strip  of  ground 
covered  with  a  mass  of  shrubs  or  trees.  An  in- 
tending purchaser  went  with  the  plan  in  his. 
hand,  inspected  the  property,  found  on  the  western 
side  a  belt  of  shrubs  bounded  on  the  west  by  an 
iron  fence,  and  including  three  magnificent  trees. 
He  then  bid  for  the  property,  believing  that  he 
was  buying  everything  up  to  the  fence.  He  after- 
wards discovered  that  the  three  tree^  and  the  iron 
fence  stood  on  the  glebe  land  which  adjoined  thi& 
property,  the  real  boundary  being  denoted  by 
stumps,  which  were  so  shrouded  by  the  shrubs  as 
not  easily  to  be  seen.  The  plan  represented  in  a 
conspicuous  way  all  the  detaclied  trees  standing' 
on  the  property,  none  of  which  were  nearly  so 
large  as  the  trees  in  Question,  but  did  not  shew 
these  trees.  It  was  aamitted  that  the  exii1eno& 
of  these  trees  was  a  material  element  in  the- 
value  of  the  property  as  a  residence  : — Held  (re- 
veriiing  the  decision  of  MalinSf  V.C.,  that  the 
purchaser  inspecting  tlie  property  with  the  plan 
m  his  hand  would  naturally  conclude  the  iron 
fence  to  be  the  boundary ;  that  there  was  nothing- 
to  put  him  on  inquiry  whether  it  was  not ;  that- 
he  iiad  been  misled  by  the  fault  of  the  vendors  ; 
and  that  specific  performance  could  not  be  dec:  ecd. 
against  him  :—Per  Mellith,  L.J. : — ^In  such  a  case 
the  difference  between  the  apparent  and  true 
boundaries  ou(;ht  not  only  to  have  been  shewn  on 
the  plan,  but  also  mentioned  in  the  particulars : — 
Held,  further,  that  wliether  the  purchaser's  motive 
for  reBi<«ting  specific  performance  was  tiint  he 
objected  to  liaving  the  property  without  the  trees, 
or  that  for  some  other  totally  distinct  reason  lie- 
wished  to  escape  from  his  bargain,  was  a  questionf 
with  which  Uie  Court  had  no  concern: — Per 
James,  L.J. : — ^If  a  purchaser  insists  on  a  requisi- 
tion on  a  matter  of  conveyance  with  which  the- 
vendor  refuses  to  comply,  and  the  purchaser  re- 
scinds the  contract,  whether,  if  tlie  Court  holdi  tho- 
purchaser  to  have  been  right  in  his  cent  jntiim.  a 
decree  will  be  made  for  specific  performance  at  tho 
suit  of  the  vendor— 2i*.Tr9.  Dexny  ».  Hancoce    I 
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tSFECIFICATIOV  OF  VATENT—Largene$aof  Claim 
— Ifsues^PrcuUioe.']  The  usual  iusues  may  be 
granted  in  a  patent  suit  before  the  licaring  of  the 
<^u8e,  although  the  Defendant  denies  the  validity 
of  the  PlaiiititTs  patent  oa  the  ground  of  the 
generality  of  the  claim  in  the  speciiication. — 
Decision  of  Wickens,  V.C,  reversed. — Where  a 
patentee,  in  his  specification,  professes  to  do  by 
machinery  what  has  never  l)ecn  done  before  by 
machinery,  nnd  describes  the  machinery  by  which 
ho  docs  it,  bin  claim  is  not  too  large  on  the  face  of 
it,  because  it  claims  generally  to  perform  the 
operation  "by  machinery." — A  patentee  in  his 
specification  described  an  improved  rufilo  or  frill, 
-find  the  machinery  by  which  he  proposed  to  make 
»uch  improved  ruffle,  and  to  fasten  it  to  a  plain 
fabric  by  a  single  series  of  stitches.  By  Ids  claim 
iie  claimed  "  the  production  by  machinery  of  ruf- 
fles, und  the  Mmultiineous  attachment  of  .them  to 
a  plain  fabric  by  a  single  series  of  stitches  "  : — 
Heltl,  that  the  claim  was  not,  on  the  fuce  of  it,  too 
large.    Arnold  v.  Bbadbury  -  -     706 

inANDDTO  BY  AND  ALLOWIKO  BUILDnrO— 

Corporation  —  Agreement  not  under  Seal  — Ac- 
miiescenee — Specific  Performance — Boundariei  of 
^a-beach.']  A  municipal  corporation  passed  a 
resolution  in  January,  1860,  agreeing  to  let  to  the 
Plaintiff  the  flat  port  of  the  beach  opposite  to  the 
PlaintiiTs  field,  for  300  years,  at  a  nominal  rent. 
The  Plaintiff  claimed  all  the  beach  comprised 
between  lines  drawn  in  prolongation  of  the  i^ides 
of  Im  field,  and  he  built  a  wall  and  terrace  along 
the  part  so  claimed.  In  1864  the  corporation  gave 
the  Plaintiff  notice  to  quit,  and,  after  much  nego- 
tiation, in  1809  brought  an  action  of  ejectment 
against  the  Plaintiff',  who  thereupon  filed  the 
bill  in  this  suit  for  specific  performance : — Held 
<affirming  the  decision  of  Stuart,  V.C.)?  that, 
though  tne  ogrcement  was  not  under  seal,  the 
corpomtion  was  bound  by  acquiescence,  and  must 
perform  t!io  agreement  to  grant  a  lease : — If  eld 
•{contmry  to  the  decision  of  Stuart,  V.C.)i  that 
tiie  boundaties  of  the  piece  of  land  agreed  to  be 
ilemised  were  lines  drawn  from  the  extremities  of 
ihe  Plaintifi'*s  field  perpendicubr  to  the  coast- 
line.   Crook  v.  Corpobatiok  of  Seaford  -     651 

ilTATUTSS  : 

27  Eliz.  c.  4 — Voluntary  Conveyance    -     229 
See  Voluntary  SsrrLEMEirr. 


21  Jac.  1,  c  16— Limitation      - 

See  LiiOTATiONS,  STATirrE  of.    4. 

8  Geo.  2,  c.  IS—Copyright  -  -     846 

See  CoFTBiGHT  IN  Map. 

9  Geo.  4,  c.  li—Limitation$      -  -     822 

See  LiXTTATioNa,  Stattttb  of.    4. 

'2  &  8  Wm  4,  c.  71,  B.  S^Preaeription    768, 809 
See  Light  and  Am.    1,  2. 

i)  &  4  Will.  4,  0.  27— Limitations  428, 478, 789 

See  Limitations,  Statute  of.    1,  2,  8. 

1  Vict.  c.  26,  8.  25-TriH»  -  -     888 

See  Kesiduabt  Gift. 
5  &  6  Yict  e.  ^5— Copyriaht      -  -     846 

See  Copyright  in  Map. 
7  &  8  Vict.  c.  no—Companies   -  -     421 

See  Unbboiotered  Life  Insurance  Com- 
pany. 

S  Vict.  c.  18,  B.  6S^Lands  Clauses  Act      887 
See  Ueinvbbtment  of  Purchase-money. 


STATUTES— cotUtnued. 

8  &  9  Vict.  c.  70, 8.  22— CAure/i  Building   296 
See  DiTiBioN  op  Parish. 

11  &  12  Vict.  c.  63,  s.  ^5— Public  Health    488 
See  Subterranean  Watercourse. 

15  Vict.  c.  12— Cbpyrw^W  -  -     846 

See  Copyright  in  Map. 

16  &  17  Vict.  0.  .^l,  88.  20,  ^2— Succession  Ihittj 

See  Succession  Duty.  [601 

17  &  18  Vict.  c.  36— l?tn»  of  Sale  -     626 

See  Order  and  Disposition. 

19  &  20  Vict.  c.  ^I—Companies  -  -     421 

See  Unrbgistered  Life  Insurance  Com- 
pany. 

19  &  20  Vict.  c.  lOP,  s.  21— County  CouH  869 

See  County  Court  Jurisdiction. 

20  &  21  Vict.  c.  80— ConuxintVs  -     421 

See  Unregistered  Life  Insurance  Com- 
pany. 

21  &  22  Vict.  c.  70,  s.  5— Copyright      -      418 

See  Copyright  of  Design. 

21  &  22  Vict  c.  98,  a.  6S— Local  Government 

See  Subterranean  Watercoukse.    [483 

23  &  24  Vict.  c.  127,  s.  28— iSblfcttort  -     866 

See  Soucitob's  Lien. 

24  &  25  Vict  c.  184,  s.  192         -  -     413 

See  Registration  of  Creditors'  Dekd. 

B.  197 — Bankruptcy  -  -     466 

See  Creditor  holding  SEcrRiTY. 

25  &  26  Vict  c.  89,  ss.  38,  75,  11— Companies 

Act     "  -  -  -  -     682 

See  Pastc  Members.    1. 

s.  79     -  -  -  -     641 

See  Winding-up  Petition.    1. 

8.  87     -  -  -  -     648 

^ee  Leave  to  proceed  after  Winding- 
up. 

ss.  87,  163       -  -  -     462 

See  Distress  after  Winding-up  Order. 

88.  95, 159,  160  -  -     381 

See  Reconstruction  of  Company.    2. 

8. 115   -  -  -  -     145 

See  Witness  in  Winding-up. 


8.161    - 


96,  176,  614 


See  Amalgamation  of  Companies.  1,  2. 

Keoonbtruction  of  Company.  1. 

8.165   -         -         -         -  104 
See  Delusive  Balance  Suit. 

23  &  29  Vict  c.  99,  s.  2\— County  Courts  869 
See  County  Court  Jurisdiction. 

30  &  31  Vict  c.  127,  ss.  7,  d—Baaway  Com- 


panies -  -  - 

See  Scheme  of  Arrangement. 


621 


869 


30  &  31  Vict.  c.  142,  s.  S— County  CourU 

See  County  Court  Jurisdiction. 

31  &  32  Vict.  c.  4r—Beversions    - 

See  Usuuious  Contract. 

31  &  32  Vict.  c.  40,  s.  i-Partition 

See  Partition  Suit. 

32  &  33  Vict  c.  G2,  a.  4— Debtor*  Act  - 

See   Committal  under  Debtors 
1869. 

32  &  33  Vict  c.  71,  88.  6,  l—Bankruptey 

See  Debtor  Summons,    1,  2.     [406,  876 
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STATUTES  —contin  ued. 

32  &  33  Vict.  c.  71,  8.  7    - 

See    Staying    Pboceedinqs 

RUPTCY. 

as.  13,  95 


-  602 

IN     BaNK- 

-  795 


See  Execution  CB£Dnx)B.    2. 

88.12,13         -  -  58,594 

See  iNjrNOTioN  in  Bankruptoy.    1,  2. 
8.  12      - 


See  BANKBUPTCfY  Jurisdiction.    1. 

8.16     -  -  - 

See  Majority  op  Creditors. 

8. 72     - 
See  Bankruptcy  Jurisdiction,    2. 

83,72,78         .  -  . 

See  Petitionixq  Creditob, 

8. 84     - 
See  Annulling  Adjudication. 
8.92     -         -         -         - 


See  Fraudulent  Preference. 

88.  6. 125 
See  Execution  Creditor.    1. 

33  &  34  Vict.  0.  28,  s.  19— SolioHor$ 
See  Revivor  and  Supplement. 


555 
881 
842 
546 
79 
70 
605 
474 


33  &  34  Vict,  c,  104 — Companies  Arrange- 
ment -----  881 
See  REooNffTRucnos  op  Company.  2. 
8TATIK0  FBOOEEDnrOS  DT  BAHKBUPTCT— 
Bankruptcy  Act,  1869,  «.  7 — Debtor  Summons.']  In 
January,  1870,  K.  commenced  an  action  against 
E.  for  alleged  breach  of  contract  as  to  a  piece  of 
ground  agre^  to  be  demised  by  E.  to  K.  In  July 
E.  commenced  ejectment  against  K.^  and  in  De- 
cember obtained  judgment,  with  costs  exceeding 
£50.  E,  tiien,  in  February,  1871,  took  out  a  debtor 
summons  against  K.  for  these  costs.  K.  applied 
to  stay  proceedings,  alleging  that  he  should  re- 
cover a  larger  sum  in  the  action,  and  that  he 
believed  the  debtor  summons  was  taken  out  to 
prevent  his  proceeding  with  the  action ;  and  the 
Regi:itrar  made  an  order  staying  proceedings : — 
Held,  on  appeal,  that  the  application  ought  to 
have  been  refused,  for  that  the  circumstances 
alleged  did  not,  under  the  Bankruptcy  Act,  1869, 
8. 7,  BUpport  the  application.  Ex  parte  Ellis,  In  re 
Kain  ------       602 

SUBSCBIBEB  07  ISiSMOlBLASlDJrM,— Contributory 
— FuUy  paid-up  Shares."]  The  memorandum  of 
association  of  a  company  was  subscribed  by  A.  for 
250  shares ;  and  by  tne  articles  of  association  it  was 
declared  that  the  company  should  be  at  liberty  to 
adopt  an  agreement  for  the  purchase  of  certain 
mines  &om  A.  and  another,  wno  were  to  be  paid 
partly  by  500  fully  paid-up  shares.  The  agreement 
was  adopted,  and  the  vendors  were  entered  in  the 
register  as  holders  of  250  fully  paid-up  shares 
ea^i: — Heldy  that  A.  must  be  considered  as  a 
holder  of  fully  paid-up  shares,  and  not  as  an  ordi- 
nary contributory.  In  re  Bosworthbn  and  Pen- 
zance Mining  Company.    Jones'  Case      -       48 

SirBSGBIPTIOK  TO  CRABJTY  ^  Lunacy.]  A 
lunatic  was  tenant  for  life  of  about  seventy  houses 
in  London^  all  situate  in  the  same  neighbourhood, 
and  producing  a  gross  rental  of  £2440.  His  sur- 
plus income,  after  providing  him  with  every  com- 
fort, was  about  £900  a  year.  Tiiree  of  the  houses 
were  sold  to  a  church  building  committee  as  a  site 
Vol.  VI.— Ch,  4 


STJBSGRIFTION  TO  CBASJTY— continued. 

,  for  a  church  to  a  new  district  p^iritih.  and  t!  o 
incumbent  and  the  church  comiuitti  e  solicited  biib- 
scriptions  for  bmUling  the  church  nud  p.:nx?hinl 

'  schools  in  connection  with  it.  Leave  wad  given  to 
the  committee  of  the  estate,  who  was  also  hi  irc8i<- 

I  at-law  and  sole  next  of  kin,  to  contribute  out  of 
the  lunatic's  income  £250  towards  building  tlio 

'  church,  and  a  like  sum  for  the  schools.  In  ip 
Strickland     -         -         -         -         -     226 

ST7BTSSBAHEAN  WATERCOFBSE  —  Surface 
Watercourse— Locai  Board  of  Health  -  21  <t-  22 
Vict.  0.  98,  s.  68,  ort.8— 11  dk  12  7ict.  c.  63,  s.  45.J 
Although  a  landowner  will  not  in  general  bo 
restrained  from  drawing  off  the  snoterraneaii 
waters  in  the  adjoining  land«  yet  he  will  be  re- 
strained if,  in  80  doing,  he  draws  off  the  water 
floNving  in  a  defined  surfat.'e  channel  through  the 
adjoining  land. — Wliere  a  local  board  of  health 
are  intedfering  with  a  watercourse  iu  a  manner 
not  authorized  by  the  Local  Government  Act  (21 
i  &  22  Vict.  c.  98),  8.  68,  art.  3,  they  wUl  be  re- 
strained from  so  doing,  and  the  person  injuied 
will  not  be  left  to  his  remedy  under  the  compensa- 
tion clause  of  the  PttUtc  Health  Act,  1848  (11  &  12 
Vict.  c.  63),  8. 144. — Decree  of  the  Master  of  the 
Rolls  reversed.  Grand  Junction  Canal  Covpaxy 
V.  Shuoar         -----     483 

STTGCESSIOK  JnTTi—SaU  by  Trustees— 16  &  17 
Vict,  c.  51,  ss.  20,  42.]  Lands  charged  with  the 
payment  of  a  jointure  were  conveyed  to  the  uses  of 
a  settlement,  the  trustees  of  which  had  power  to 
sell  with  the  consent  of  the  tenant  for  life.  The 
trustees  agreed  to  sell  a  part  of  the  lands,  the 
jointress  concurring  in  the  sale  :^-IZWc2,  that  the 
lands  would  be  sold  fireo  from  the- succession  duty 
payable  on  the  death  of  the  jointress. — Decree  of 
Jamesj  V.C.,  affirmed.  Dlgdale  v.  Meadows   601 

SUBSTY — Co-sureties  by  sepaxata  iBstrumonts 

See  Co-SLRBTiES.  [842 

Limited  guarantee        -         -  -     792 

See  Limited  Guabantex. 

SUB7ACZ  WATEBCOUBSE  — Interference  with 
See  Subterranean  Watercourse     [483 

SUBPIiUB    AaSEIB — Company  —  Winding-up  — 
Mode  of  distribution.         -       61,  63,  n. 
See  Djstribution  of  Surplus  Assets. 
1.2, 

SUEPLXrS  OF  CHABIT7—- Charity  not  cxhaustin<r 
whole  income  ...     512 

See  Charity  not  exhaustino  the  Whole 

Ih'COMX. 

TAZATIOH  or  aOBOB— Costs  *^  so  far  as  tJteu  have 
been  increased'*'^  B.,  a  second  mortgagee,  filed  his 
bill  for  redemption  and  foreclosure  against  F.,  who 
held  the  first  and  third  mortgti<2;eson  the  property. 
F.,  by  his  answer,  disputed  B*s  security  by  deny- 
ing Uio  consideration,  and  filed  a  cross  bill  for 
foreclosure  impeaching  that  security.  By  the  de- 
cree made  in  both  suits,  F.*s  bill  was  dismissed 
with  costs,  so  far  as  it  sought  to  set  aside  BJ's 
security,  and  F.  was  ordered  to  pay  the  costs  of 
the  first  suit,  **  so  far  as  tiie  same  have  been  in- 
creased by  the  answer  of  F.  impeaditng  the 
validity  of  the  security  of  5."  The  Taxing 
Master  held  that  the  costs  incurred  by  B.  in 
proving  the  oonsidcratioD,  and  consequent  there- 
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TAXATION  07  COSTS — continued. 

on,  were  the  increase  of  costs  in  the  first  salt 
which  F,  was  to  pay,  and  that  the  expense  of  the 
liearing  must  he  apportioned  according  to  the 
number  of  folios,  and  that  the  costs  of  the  second 
suit  must  he  apportioned,  as  in  Heighington  v. 
Grant  (1  Beav.  228).  He  allowed  the  cost  of 
ihree  counsel  in  the  second  suit  on  account  of  the 
complexity  of  the  case.  B.  objected  to  this  taxa- 
tion, and  contended  that  he  ought  to  be  allowed 
nil  his  costs  except  such  as  would  have  been  in- 
curred if  the  suits  had  been  ordinary  redemption 
and  foreclosure  suits  heard  as  short  causes,  and 
that  F.  ought  to  have  all  his  costs  disallowed,  ex- 
cept such  as  would  in  that  case  have  been  incurred, 
the  difference  being  attributable  to  F.'e  impeach- 
ing B.'s  security  : — Held  (affirming  the  decision 
of  Malins,  V.O),  that  the  Taxing  Blaster  had 
proceeded  on  a  correct  principle : — But  held^  that 
so  much  of  B*8  bill  ss  was  directed  to  anticipating 
the  objection  taken  by  F.*8  answer  ought  to  be 
tlealt  with  as  occasioned  by  the  objection  taken  in 
the  answer,  and  that  in  the  other  suit  regard  ought 
to  have  been  had  in  taxation  to  the  circumstance 
that  the  complexity  which  justified  the  allowance 
of  three  counsel  was  owing  to  B.'b  security  being 
impeached.  Bbobie  v.  Fekwiok.  Fenwiok  v. 
Beobie-  -         -  -  -         -     809 

TEKAHT  FOB  LIFE  AHS  SEIIAIHDERXAH— 

Compensation  under  Lands  Clauses  Act 
— ^Beinvestmeut— Service  of  Petition  889 
See  Reinvestment  of  Pubchabb-honey. 

Custody  of  title  deeds  pending  suit    -     807 

See  Title  Deeds. 

Profits  of  partnership— Capital  or  income  608 

See  Pabtnebshif  Accounts 

Purchase  by — Concealment  of  facts    -       82 

See  Concealment  of  Material  Facts. 

TEVAHT  HI  OOIOCOV— Sale  by  one  tenant  with- 
out objection  by  the  other  -  -  770 
iSSse  Concealment  OF  MATEBDa  Fact.  2. 

Will — Direction  to  participate  -     696 

See  Joint  Tenancy    ob    Tenancy  in 
Common. 

TDCE — Amendment  of  bill — Cons.  Ord.  zzzTn., 
r.  18 883 

See  Amendment  of  Bill.    1. 

Appeal  in  Bankruptcy  -  -  -     646 

See  Petitioning  Cbeditob. 
Petition  for  adjudication — Debtor  summons 

See  Debtob  Summons.    2.  [876 
Proof  in  Bankruptcy — Ascertaining  amount 

of  debt         -  -         -  -     466 

See  Cbeditob  holding  Secubity.    2 

TITIiE— Conveyance,  question  of    -  -         1 

See  Specific  Febpobmance— Misdescrip- 
tion. 

TITLE  DEEDS— Tenone /or  Life— Pending  SuU^- 
Cuslody  of  Title  TJeedsA  A  testator  devised  his 
real  estate  in  strict  settlement,  giving  to  trustees 
a  power  of  sale  and  exchange,  to  be  exercised 
with  the  consent  of  the  pei-son  entitled  in  posses- 
sion, if  of  full  age ;  and  he  bequeathed  his  resi- 
duary personalty  to  the  truhtees  upon  tlie  trusts 
declared  concerning  the  moneys  to  arise  from  sales 
under  the  power.  Shortly  after  the  death  of  the 
testator  a  decree  w&i  made  at  tLe  suit  of  the  first 


TITU  DEED8— oonftnued. 

tenant  for  life,  then  an  infant,  for  the  ezecntioix 
of  the  trusts  of  the  will.    Parts  of  the  estate  were 
sold  under  the  power  and  the  money  paid  into 
Court,  and  a  large  fund  was  there  applicable  to 
the  purchase  of  real  estates.    After  the  tenant  for 
life  came  of  age  inquiries  were  directed  as  to  the 
investment  of  part  of  the  funds  in  real  estate,  and 
as  to  the  propnety  of  applying  to  Parliament  for 
a  private  estate  Act,  which  inquiries  were  still 
being  prosecuted.     Shortly  after  this  the  tenant 
for  life  applied  to  the  Court,  that  the  trustees 
might  be  ordered  to  deliver  to  her  the  title  deeds 
of  the  estates,  subject  to  the  limitations  of  the 
will,  which  application  was  refused  by  Stuart^ 
y.C. : — Heldj  that,  as  a  suit  affecting  the  estates 
was  being  prosecuted,  the  custodv  of  the  deeds  did 
not  dc'pena  on  the  question  who  had  the  legal 
right  to  them,  but  on  the  question  what  custody 
was  most  convenient  for  the  purposes  of  tlie  suit  ; 
and  that  the  Court  of  Appeal  would  not  interfere 
with  the  discretion  of  the  Vice-Chancellor  on  the 
subject.    Stanfobd  v.  Robebts       -  -     307 

TBADE  XABK — ^Injunction — ^Irreparable  injury 
— ^Advancing  appeal  -  -       89 

See  Advancing  Appeal. 

TEA58FEB  OF  BUBIHBBB  —  Mutual  insurance 
company — UUra  vires        -  -     614 

See  Amalgamation  of  Companies.    3. 

Life  insurance  company      -     862, 748,  808 

See  Novation  or  Contract.    1, 2,  3. 

TBAK87EB    07  CAUSE  — County  Court— Suit 
againbt  Registrar    -  -  .     869 

See  County  Court  JuBiSDicnoN. 

TRAHSFEB  07  BILABiEB— Contributory --Pur- 
eJuue  in  name  of  a  Trutdee — Intention  to  escape 
Liability — Unregistered  Compatw — Coet-book  Sys- 
tem— CompaniesAety  1862,  s.  200. J  K,,  the  secretary 
of  an  unregistered  company  carried  on  upuu  the 
cost-book  system,  purchased  shares  in  the  com- 
pany, and  had  them  transferred  to  a  nominee,  who 
was  a  man  of  small  means,  his  object  being  to 
prevent  its  being  generally  known  that  h%  was 
trufficking  in  shares  in  the  company.  The  trans- 
fer was  registered,  and  about  three  years  after- 
wards the  company  was  wound  up  by  an  order  of 
the  Court  of  Stinnaries : — Held  (reversing  the 
decision  of  the  Vice- Warden  of  the  Stannaries 
Court),  that  the.  transaction  was  a  borta  fide  pur- 
chase of  shares  in  the  name  of  a  trustee,  and  that 
K  could  not  bo  put  on  the  list  of  contributories  in 
roKpect  of  them. — SembU,  that  even  if  K.  had  pur- 
chased the  shares  in  the  name  of  a  nominee  for  the 
purpose  of  escaping  liability,  yet  as  JBT.  was  never 
under  any  obligation  to  the  company  in  respect  of 
tho8e  shares,  he  could  not  he  made  a  contributory. 
—Coz's  Case  (33  L.  J.  (Ch.)  145)  distinguished.  In 
re  Gbeat  Wheal  Bust  Mining  Company.  King's 
Case     ------     196 

2.  Company  —  Directors — Execution  of 

Deed — Begistration— Certificate — Duty  of  Direc- 
tors— Lapse  of  Time — Value  of  GoodtdU^  A 
company  had  incurred  considerable  losses,  and 
unless  credit  was  taken  for  the  value  of  the  good- 
will, so  much  of  the  capital  had  been  lost  that  the 
directors  ought,  according  to  the  deed  of  settle- 
ment, to  huve  dissolved  the  company.  Reference 
was  made  to  an  accountant,  whose  report  shewed 
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TRANSFER  OF  HKAHTW — eoniinued» 

lieetvy  losses,  and  recommended  a  ohango.    Meet- 
ings  of    the  company  were  held,  at  which  the 
aecoiints  of  the  company  were  shewn ;  bnt  this 
report  was  not  mentioned  to  the  shareholders. 
Xlie  existing  directors  all  transferred  their  shares 
to  other  persons,  who  became  directors.     One  of 
tUe  existing  directors  agreed  to  transfer  his  shares 
to  one  of  the  new  directors,  payment  being  post- 
phoned,  and  to  some  extent  contingent.    A  deed  of 
trstnafer  was  executed  by  both.    The  transfer  was 
entered  on  the  register  of  transfers  of  the  com- 
pany and  returned  to  the  Joint  Stock  Companies 
Registry  Office.    The  transferee  did  not  execute  a 
<leed  of  covenant  as  require^l  by  the  deed  of  settle- 
ment.   By  that  deed  the  approyal  by  the  directors 
of  a  transferee  was  requirea,  and  a  certificate  of 
sucb  approval  was  to  be  given.    No  certificate 
could  be  found,  but  there  was  evidence  that  such 
a  certificate  had  been  given,  but  that  it  was  not 
signed  at  a  meetlDg,  and  that  two  of  the  directors 
who  signed  it  were  interested  in  the  transfer.    A 
meeting  of  the  company  was  held  on  the  day  of 
the  transfer,  and  another  a  year  afterwards.    A 
year  after  that  the  company  was  wound  up : — 
Meld,  that,  under  the  circumstances,  the  transfer 
^vas  made  bond  fide,  and  that  the  transferor  was 
not  a  contributory : — That  the  non-production  of 
the  report  was  not  a  grouud  for  impeaching  the 
transaction  for  fraud: — Tliat  a  director,  though 
interested  in  it,  was  competent  to  approve  of  a 
transfer :— That  it  waa  the  duty  of  the  oirectors  to 
compel  execution  of  a  deed  of  covenant  by  the 
transferee,  and  that  tlie  transferee  could  not  be  af- 
fected by  their  neglect,  though  both  he  and  the 
tninsferor  were  directors  : — That  the  shareholders 
must  have  been  aware  of  the  transfer,  and  might 
have  objected  at  the  meetings  if  they  did  object ; 
and  that  the  irregularities  of  the  transfer  could  not 
be  taken  advantage  of  after  the  lapse  of  several 
yosirs. — Order  of  the  Master  of  the  Kulls  reversed. 
'ju  re  Agriculturist  Cattlb  Insuraxce  Company. 
Bush's  Case    -----     846 

S. Company  —  Bargain   hy  Directors — 

Conditional  Assent  to  Transfer — Guarantee  for 
Payment  of  Calls.']  H.,  a  shareholder  in  a  com- 
pany, being  desirous  of  getting  rid  of  his  shares, 
transferred  them  out  and  out  for  a  nominal  con- 
sideration to  his  clerk.  The  directors,  who  had 
power  to  refuse  to  register  transfers,  declined  to 
register  the  transfer  unless  H.  guaranteed  the  pay- 
ment of  a  call  which  they  were  about  to  make, 
and  also  (as  they  contended)  all  future  calls.  H, 
accordingly  gave  the  g^uarantee,  and  the  transfer 
was  passed  and  the  transferee  registered  as  a 
shareholder.  H.  paid  the  call  when  made,  and 
the  company  was  afterwards  wound  up : — Held, 
that  the  bargain  with  the  directors  was  good,  and 
the  transfer  valid ;  and  that,  even  on  the  assump- 
tioa  ^at  H.  had  guaranteed  all  future  calls,  he 
was  not  liable  to  be  placed  on  the  list  as  a  contribu- 
tory.—Decision  of  Stitart,  V.O.,  reversed.  In  re 
Bank  of  Hindustan,  China,  and  Japan.  Har- 
bison s  Cabe    -----     286 

•Company — Scrip   Certificates  transfer- 


TSLASSFER  0?  SHAKES — continued, 

ment  money,  and  his  name  waa  entered  on  the 
register  of  shareholders.  After  the  allotment,  the 
company  sent  him  scrip  certificates,  transferable 
by  delivery,  with  a  statement  that  the  allottee  or 
bearer  would  be  entitled  to  exchange  them  for 
share  certificates.  The  Plaintiff  sold  his  right  to 
the  shares  to  a  purchaser,  and  delivered  him  the 
scrip  certificates,  but  executed  no  transfer  of  the 
shares.  The  purchaser  gave  notice  to  tiie  com- 
pany of  the  sale,  and  paid  some  calls  on  the 
shares.  The  company  afterwards  made  other  C4i  lis, 
and  demanded  payment  from  the  Plaintiff,  and 
ultimately  brought  an  action  against  him  for 
them.  The  Plaintiff  filed  his  bill  to  restrain  the 
action : — Held  (reversing  the  decision  of  Stuart, 
y.C),  that  tile  shares  did  not  pass  by  the  delivery 
of  the  scrip  certificates,  and  that  the  Plaintiff 
was  not  discharged  from  his  liability  as  a  share- 
holder.— By  the  private  Act  of  a  joint  stock  com- 
pany, it  was  provided  that  it  should  not  be  lawful 
for  the  company  to  issue  any  share,  nor  should  any 
share  vest  in  the  person  accepting*  the  same  untd 
one-fifth  of  the  amount  of  the  share  had  been 
paid  up  i—Held,  that,  notwithstanding  this  pro- 
viso, a  shareholder  who  had  not  paid  one-fifth  of 
the  amount  of  the  shares  which  had  been  allotted 
to  him,  was  liable  for  payment  of  calls. — E{ut 
Gloucestershire  Railway  Comoany  v.  Bartholomew 
(Law  Bep.  3  Ex.  15)  followea.  McEuen  v.  West 
London  Wharves  and  Warehouses  Comfant  665 

TBITSr — Bankers*  account— County  rates  -     682 
See  Bankers*  Account. 

Gift  for  benefit  of  widow  and  family      597 

See  Gift,  Absolute  or  in  Trust. 

TBUSTSE  —  Defaulting  —  Attachment    under 


152 

Act, 

898 


-     558 


280 


<i6?<j  to  Bearer—  Vesting  of  Shares.]  The  Plaintiff 
a]ipliod  for  shares  in  a  joint  stock  company  subject 
to  the  Companies  Clauses  Act,  1845,  which  were 
accordingly  allotted  to  him,  and  he  paid  the  allot- 


DebtorsAct,  1869,8.  4 
See  Committal    under  Debtors 
1869. 

Discretion — Bights  of  cestui  que  trust 

See  Discretion  of  Trustee. 

Profit  made  by — ^Director 

See  Profit  by  Direotors. 

Bight  to  appear  by  separate  solicitor 

See  Authority  to  enter  Afpeabange. 

Shares — Purchase  in  name  of  a  trustee  196 

See  Transfer  of  Shares.    1. 

TBUSTSE  nr  BANERT7FT0T— Failure  of  surety 
to  appoint     -  -  -  -       79 

See  Anncllino  Adjudication. 

ULTRA  YIBES— Amalgamation  of  companies  263 
See  Amalqamation  of  Companies.    2. 

Liquidators — One  authorized  to  accept  bills 

for  others     -  -  -  -196 

See  Liquidators. 

Mutual  insurance  company  —  Transfer  of 

business        ....     614 
See  Amalgamation  of  Companies.    3. 

—  Besolutions    accompanying    resolution    to 

wind-up       -  -         —         -     176 

See  Amalgamation  of  Companies.    1. 

UVCOKBdOKABLE  BASGAnr        -  -     965 

See  Usurious  Contract. 

UNITY  OF  FOSSSSSIOV— Artificial  watercourse 
See  Continuous  Easement.     \       [166 
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Light  and  air — Pre-emption  -  -     768 

aScc  Light  and  Am.    1. 

UKBEOISTEBED  LIFE  IKSTJBAKGE  COMPANY 

— Winding-up — Jot  71^  Stock  Companies  Ads^  1844, 
1856 — Joint  Stock  Companies  Act  Amendment  Act, 
lS57—Compfmie8  Act,  1862,  e.  199.]  The  effect 
of  the  Joint  Stock  Companies  Act  Amendment  Act, 
1857  ('20  &  21  Vict.  c.  80),  was  to  leave  the  Jo'nt 
Stodi  Companies  Act,  1844  (7  &  8  Vict.  c.  110), 
repealed  as  to  insurance  companicH  formed  in  the 
interval  between  the  passing  of  th«  Joint  Sfock 
Companies  Act,  1856  ,19  &  20  Vict.  c.  47),  and 
the  passing  of  the  Act  of  1857;  and  tliercforo 
sucii  companies  were  not  required  to  be  registered ; 
and  they  may  be  wound  up  as  unregistered  com- 
panies under  the   Companies  Act,  1862.    In  re 

I)ANK    of     LONDOlf    AND     NATIONAL    PsOVINCrAL 

Insurance  Assoclation         ...     421 


TTSEB — Interruption  of 

See  Right  op  Common. 
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TTSUBIOUS  COVTRAffl— 'Unconscionable  Bargain 
— Monetj'lender — Reversion — Security  —  Infant — 
Advantage  taken  of  Youth  and  Inexperience.']  The 
protection  which  the  Couit  of  Chancery  throws 
round  unwary  young  men  in  the  hands  of  un- 
scrupulous persons  is  not  affected  b>  the  repeal  of 
the  usury -laws,  or  by  the  change  of  the  law  as  to 
the  sale  of  rcverdions. — One  brother,  who  was 
under  age,  accented  a  bill,  which  was  discounted 
by  a  money-lender,  and  the  proceeds  were  paid  to 
another  person.  Ht)  afterwards  applied  to  the 
money-lender  for  further  advunees,  on  acceptances 
by  an  elder  brother,  who  was  then  in  his  twenty- 
feixth  year:  the  money-lender  required  the  sum 
due  on  the  former  bill  to  be  included  in  the  bill 
to  be  accepted  by  the  elder  brother.  This  was 
aj^reed  to,  and  bills  were  accepted  by  the  elder 
brother  for  an  amount  including  the  sum  due  on 
the  first  bill,  and  interest,  a  fuither  sum  advanced, 
and  a  considerable  sum  for  discount.  Further 
sums  were  afterwards  advanced  by  the  money- 
lender on  similar  securities,  at  considerable  dis- 
count.-*,  part  of  the  proceeds  being  received  by  the 
elder  brother,  part  by  the  younger  brother ;  and 
tl>e  elder  brother  gave  charges  for  all  the  sums 
due  on  the  bills  upon  a  reversion  to  wliich  he  was 
entitled  on  the  death  of  his  mother : — Hdd,  that 
the  charges  so  given  must  stnnd  as  security  fur 
the  sums  actually  advanced  only,  with  interest  at 
5  per  cent. — Decree  of  Stuart,  V.C.,  affirmed. 
Tyleb  t?.  Yates  -  -         -  -     665 

VEKDOB  AND  FUBGEASEB— Concealment  of 
material  fact  -  -  82,  770 

See  Concealment  of  Material  Fact, 
1,2. 

Delivery  of  abstract — Time  for  taking  ob- 
jections ...  -  436 
See  Conditions  of  Sale.    2. 

Delusive  conditions — Sale  by  Court  -     850 

See  Conditions  of  Sale.    2. 

Doubtful  title — Specific  performance  -     124 

See  Extinction  of  Power. 

Misdescription   -  -  -  -         1 

See  SrEoiiriG   Perform akce  —  Mibde- 

BCniPTlON. 


,  YEVDOB  AND  FT7BCHASEB— Purchase  by  t.  n  i  !i  t 
for  life  -  -  -  -       31^ 
j                See  Conceal»ient  of  Material  Fact.  1 
Rescinding  contract— Title  to  mines — Com- 
pensation     -          -          -          -       91 
See  Conditions  of  Sale.    1. 

Sale  at  undervalue         -  -  .-     C45 

See  Sale  at  Undervalle. 

Sale  of  infant's  reversionary  interest— S  ilc 

by  Court       -  -  -  _     gfio 

See  Conditions  of  Sale.    3. 

Statute  of  Limitations — Adverse  possession 

—Boundary  wall     -  -  -     42ft. 

See  Limitations,  Statute  of.    1. 

VE8TIK0 —Death  before  share  transferable     78S^ 
See  Death    before    Share   transfer- 
able. 

Gift  over  on  death  before  marriage    -     686 

See  Death  coufled  with  Contingency. 

Shares  in  company— Payment  of  allotm*  nt 

money  -  -  -  „     Q55 

See  'uunbfer  of  Shares.    4. 

Younger  sons — Class  when  ascertained    690 

S^  Eldest  Son. 

TOLTJNTABT  8BTTLEMEHT— 27  Eliz.  c,  i— Con- 
sideration.'] The  owner  of  a  freehold  estate,  wlii-h 
was  wortH,  beyond  a  mortgage  to  which  it  \\as 
subject,  about  £1300,  was  persuaded  by  K.,  a 
relative  of  his  wife,  to  make  a  post-nuptiiil  settle- 
ment of  it  on  his  wife  and  children.  As  an  in- 
ducement to  do  this,  K  agreed  to  advance  him 
£150  on  his  promissory  note  to  meet  the  interest 
on  the  mortgage,  which  was  then  in  arrear.  Tlie 
settlement  was  accordingly  prepared  and  execut<  d, 
but  no  mention  was  made  in  it  of  the  advance  of 
£150: — Held,  on  a  bill  filed  by  a  subsequent 
mortgagee  to  establish  priority  over  the  settle- 
ment, that  the  advance  of  the  £150  was  a  buffi- 
cient  valuable  consideration  to  support  the  settle- 
ment under  27  Eliz.  c.  4. — The  dceision  of  James, 
V.C.,  affirmed.    Bayspoole  v.  Collins      -     22S 

VOLtnTTABY  WIHDINO-irP— Order  upon  direc 
tor  to  repay  bonus — Companies  Act,  1 8J»2^ 
8.  165  -  -  -  _     104 

See  Dellsitb  Balance  Sheet. 

Sale  to  another  company — Dissentient  share- 
holder— Ultra  vires  resolutions  -  176 
See  Amalqamation  of  Companies.   1. 

WABB  07  COUBT— Religious  education  —  Re- 
ligion of  father — Examination  of  child 
Bse  Reliqious  Education.  [639 

WATEBG0UB8E— Artificial  -  -  -     166 

See  Continuous  Easement. 

Subterranean — ^Interference  with — Board  of 

Health  -  -  -  -     483 

See  Subterranean  Watebooursb. 

WAY — Carriage  or  footway  -  -  -     166 

See  Carriaoe  ob  Footway. 

WAY-IEAVE— Coal  mine    -  -  -742 

See  Mining  Lease. 

WILL— Ademption  of  legacy — Satisfaction  136 
See  Ademption. 

—  Annuity  for  life  or  perpetual  -  -     235^ 

See  Aknuitt  fob  Life  ob  Perpetual. 
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Appointment  bv  will  in  pursuance  of  cove- 
nant -  '.  -  -  -  160 
See  BxoLusivB  Appointment. 

Charity  not  exhausting  whole  income     512 

See  Charity  not  exhausting  the  whole 
Income. 

Condition — Apportionment  of  condition  278 

See  Apportionment  of  Condition. 

Death  before  share  transferable         -     782 

See  Death  before  Share  transferable. 

Election  -  -  -     16, 802. 889 

See  Election,  Doctrine  of.    1,  2,  3. 

Gift,  absolute  or  in  trust         -  -     697 

See  Gift,  AnsoLrTE  or  in  Trust. 

Gift  over  on  death  before  marriage   -      688 

See  Death  coupled  with  Contingency. 

Illegitimate  children    -  -  -     811 

See  Illegitimate  Children. 

Lunatic — Bill  to  perpetuate  evidence  of  416 

See  Bill  to  perpetuate  Testimony. 

Joint   tenancy,  or   tenancy  in   common — 

"Participate"        -  -  -     696 

See  Joint  Tenancy  and  Tenancy  in 
Common. 

Nephews  and  great-nephews — Gift  to  class 

See  Nephews  and  Great-nephews.  [861 

Residuary  gift— **  Rest  of  my  lands  at  H." 

See  Residuary  Gift.  [338 

WIHDIKO-UP — Acceptance  of  bhares  -  469 
See  Acceptance  of  Shares. 

Amendment  of  Petition  -  -     816 

See  Winding-up  Petition.    2. 

Compromise  with  contributory  -       48 

See  Compromise  with  Contributory, 

—  Dissentient  shareholder  —  Purchase  of  in- 
terest by  liquidator  -  -  98 
See  Reconstruction  of  Company.  1. 

—  Distress  for  rent  on  goods  of  company  462 
See  Distress  after  Winding-up  Order. 

—  Insurance  company — Transfer  of  business 

[614 

See  Amalgamation  of  Companies.    3. 

—  Leave  to  proceed  in  suit         -  -     848 
See  Leave  to  proceed  after  Winding- 
up. 

—  Life  insurance  company — ^Transfer  of  busi- 
ness ....  862, 374,  898 
See  Novation  of  Contract.    1,  2,  3. 

—  Liquidators  —  Authority  of  one  to  accept 
bills  -  -  .  -  -  206 
See  Liquidator. 

— -  Misconduct  of  directors — Repayment  1C4 
See  Delusive  Balance  Sheet. 

— -  Paid-up  shares  -  -  -  -       48 

See  Subscriber  of  Memorandum. 

—  Past  members  -  -  -  682,  800 
See  Past  Members. 

—  Petition  -  -  -  641, 816,  866 
See  Winding-up  Petition.    1,  2,  3. 

—  Proof— Secured  creditor  -  -  888 
See  Creditor  holding  Security.    1. 

—  Reconstruction  of  company  -  98,  881 
See  Reconstbuotion  of  Company.     1,  2. 
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Subscriber  of  memorandum     -  -       48 

See  Subscriber  of  Memorandum. 

Witness — Summons  under  Companies  Act, 

1862,8.115-  -  -  -     146 

See  Witness  in  Winding-up. 

Surplus  assets — Distribution  of      61,  68,  n. 

See  Distribution  of  Surplus  Assets, 
1,2. 

Transfer  of  shares       -     196,  248,  286,  666 

See  Transfer  of  Shares,    l,  2,  3,  4. 

Unregistered  company — Cost-book   system 

— Transfer  of  shares         -  -     193 

See  Transfer  of  Shares.    1. 

Unregistered  life  insurance  company       421 

See  Unregistered  Lifs  Insurance  Com- 
pany. 

WIVDnrO-UP  PBTITIOH— TFtiuWfM7-tt»— Ltmttcd 
Company — Smallnese  of  Intereif  of  Petitioner — 
Sharehdder-'CkmpanieB  Act,  1862,  «.  79.]  A 
company  was  formed,  with  limited  liabilitv, 
having  a  capital  of  £50,000,  in  10,000  shares,  of 
which  2300  were  taken,  and  calls  made  to  the 
amount  of  £4  per  share.  A  holder  of  five  shares, 
on  which  £4  per  share  had  been  paid,  presented 
a  Petition  for  winding  up  the  company,  alleging 
it  to  be  unable  to  pay  its  debts.  The  great  body 
of  shareholders  were  opposed  to  a  winding-up  : — 
Held  (affirming  the  order  of  Maline^  VC.),  that 
the  Petition  ought  to  be  dismissed,  for  that  the 
Court  had  a  judicial  discretion  as  to  ordering  a 
winding-up  on  the  Petition  of  a  shareholder,  and 
ought  not,  in  the  case  of  a  limited  company,  to 
maiie  the  order  against  the  wish  of  the  bulk  of 
the  shareholders  on  the  application  of  a  person 
whose  interest  and  liability  were  so  small.  Jn  re 
London  Suburban  Bank      -         -         -     641 


2. 


Benefit  Building  Society — Practice — 


Amendment  of  Petition  at  Hearing  of  Ajppeal,'] 
Order  made  for  winding  up  a  benefit  building 
society  on  the  application  of  a  member  who  had 
given  notice  of  withdrawal  of  his  deposits.  — 
Amendment  of  Petition  at  hearing  of  appeal. — 
Order  of  the  Master  of  the  RoUh  affinned  on 
amended  petition.  In  re  Queen's  Benefit  Build- 
ing Society     -----     816 

3.  Benefit  Building  Society — Locue  standi 

of  Petitioners  —  Advanced  Members  —  Iteiease  of 
Petitioners*  Debt — Insolvency  of  Company.']  A 
Petition  was  presented  by  four  members  of  a  per- 
manent benefit  building  society,  formed  under 
6  &  7  Will.  4,  c.  82,  whose  shares  had  been  advanced 
on  mortgage,  for  winding  up  the  society.  One  of 
the  rules  of  the  society  gave  the  trustees  powers 
to  borrow  any  money  that  might  be  necessary  for 
the  purposes  of  the  society,  under  which  consider- 
able sums  of  money  had  been  borrowed  on  deposdit, 
and  some  of  the  depo;$itors  pressed  for  their  money, 
which  the  society  were  unable  to  pay  without 
calling  on  their  members.  The  committee  of  the 
society  had  accordingly  proposed  that  the  business 
should  be  transferred  to  another  company  and  the 
society  wound  up,  to  which  the  great  majority  of 
the  shareholders  had  agreed.  After  the  Petition 
was  presented,  the  creditors  of  the  society  executed 
a  release  to  the  Petitioners  from  their  aebts,  and 
the  committee  offered  to  effect  a  transfer  of  their 
mortgages : — Held,  on  appeal  (reversing  tlie  di  - 
E  1 
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WINDnrO-UP  KETinOH— fan/t««ed. 

cision  of  WicJienSy  V.C.),  that,  as  tlie  release  of 
the  I'etitioners  0|)erated  as  a  release  to  the  whole 
society,  the  Petitioners  were  under  no  direct  or 
indirect  liability  in  respect  of  the  existing  debts ; 
that  the  society  being  one  of  unlimited  liability, 
nnd  the  rale  as  to  borrowing  uUra  vires^  the  insol- 
vency was  not  proved ;  and  that  the  interest  which 
the  Petitioners  had  in  the  profits,  as  advanced 
members,  was  not  sufficient  to  induce  the  Court  to 
make  a  winding-up  order  contrary  to  the  wishes 
of  the  great  maionty  of  the  other  members.  The 
Petition  was  tnerefore  dismissed,  but  witliout 
costs.  Though  a  creditor  is  entitled  to  a  winding- 
up  order  against  an  insolvent  company  ex  debito 
juHifiXj  ihU  is  not  so  as  to  a  contributory.  In  re 
Pbopessional,  Commercial,  and  IifDusTBiAL 
Benefit  Bolding  Society  -         -         -     866 

*  *  WIIHOITT  PBSJnBIGE"  — Letter— Acknow- 
ledgment of  debt  -  -  .'  823 
See  Limitations,  Statute  of.  4. 

WlTHifiSS  nr  WmDnrO-tTP  ->  Summons  under 
Companies  Act,  1862,  s.  115.]  The  C.  Company, 
which  was  being  wound  up  oy  the  Court,  was  a 
judjnnent  creditor  of  the  T.  Railway  Company 
and  the  official  liquidator  sued  out  an  elegit  under 
the  judgment.  Afterwards  the  G.  and  M.  Raihcay 
Companies  entered  into  an  arrangement  with  the 
T.  Company  to  run  over  the  T.  line;  but  this 


WITHE88  nr  WDSmTSQtA12-conlinued, 

arrangement  brought  no  profit  to  the  T.  Company 
or  their  creditors.  The  official  liquidator  ot  the 
C.  Company  then  (iromoted  a  bill  in  Parliament 
to  oblige  the  G.  and  M.  Hailtcay  Comftanies  to 
take  a  transfer  of  the  T.  Bailvoay  and  pay  off  its 
liabilities.  To  assist  in  this  object  he  applied  for 
a  summons  to  examine  the  shareholders  of  the 
T.  Company,  for  the  purpose  of  proving  that  they 
were  nominees  of  the  G.  and  M.  Companies. — The 
Court  allowed  the  summons  to  issue,  without  pre- 
judice to  any  objections  which  the  witnesses  might 
take.    In  re  Contract  Corporation         -     145 

WOBBB—"  Benefit  of  children "      -  -     446 

See  Customs  Annuity  and  Benevolent 
Fund. 

"Family"  -  -  -  -     697 

See  GiPT,  Absolute  or  in  Truct, 

"Nephew"         -  -  -  -     861 

See  Nephews  and  Great  Nefh£W& 

"Participate"    -  -  -  -     696 

See  Joint   Tenancy   or   Tenancy  in 
Common. 

"  Rest  of  my  lands  at  H."       -  -     888 

See  Residuary  Gift. 


YOXTVOKR  SOK—Becoming  eldest  son 
See  Eldest  Son. 
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